THE 
ENGLISH AND EMPIRE DIGEST 


WITH 
COMPLETE AND EXHAUSTIVE 


ANNOTATIONS. 


 seneee oeeemmed 


VOLUME XIV. 


THE 


ENGLISH AND EMPIRE 
DIGEST 


ANNOTATIONS 


BEING 


A COMPLETE DIGEST OF EVERY ENGLISH CASE REPORTED 

FROM EARLY TIMES TO THE PRESENT DAY, WITH ADDITIONAL 

CASES FROM THE COURTS OF SCOTLAND, IRELAND, THE EMPIRE 
OF INDIA, AND THE DOMINIONS BEYOND THE SEAS, 


AND INCLUDING 


COMPLETE AND EXHAUSTIVE ANNOTATIONS GIVING ALL ‘THE 
SUBSEQUENT CASES IN WHICH JUDICIAL OPINIONS HAVE BEEN 
GIVEN CONCERNING THE ENGLISH CASES DIGESTED. 


VOLUME XIV. 


CRIMINAL LAW AND PROCEDURE 
(PARTS I.-XV.) 


LONDON : 

BUTTERWORTH & CO., Beni Yarp, Tempie Bar. 
AUSTRALIA : BUTTERWORTH & CO. (AUSTRALIA), LTD., SYDNEY. 
CANADA: BUTTERWORTH & CO. (CANADA), LTD., WINNIPEG. 

INDIA; BUTTERWORTH & OO. (INDIA), LTD., CALCUTTA. 


NBW ZEALAND: BUTTERWORTH & CO. (AUSTRALIA), LTD., WELLINGTON. 


Printed in England 
BY 
WILLIAM CLOWES & SONS, LIMITED, 
LONDON AND BECCLES. 


Bditorial Board. 


COMMENCED UNDER THE DIRECTION OF 
the late 
THE RIGHT HONOURABLE THE 


EARL OF HALSBURY, 


LORD HIGH CHANCELLOR OF GREAT BRITAIN, 1885-86, 1886-92, and 1895-1905 


A MEMBER OF THE JUDIOIAL COMMITTEE OF HIS MAJESTY’S 
MOST HONOURABLE PRIVY COUNCTII,. 


Lditor in Chief and Managing Editor: 
SIR T. WILLES CHITTY, BARTI., 


OF THE INNER TEMPLE, BARRISTER-AT-LAW, KING'S REMEMBRANCER, 
SENIOR MASTER OF THE SUPREME COURT, 


MANAGING EDITOR OF “THE LAWS OF ENGLAND,” 


Assistant Managing Lditor: 
HARRY GEEN, Ese., 


OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 


TWogetber witb 
HAROLD G. MEYER, Esq, M.A., LL.B., R. K. HANDOO, Esqa., M.A., 


Barristers-at-Law; and J. B. Wurtmors, Esa., B.A., . 
Solicitor of the Supreme Court. 


Colontal Editor : 
HENRY STEPHEN, Esa., 


OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW 


and a SubsEditortal Stal: 

Joun Rosert McIzrairta, Esq., LL.B., Joun SourTHA.t, Esa., B.A., Pamip R. THomason, 
Esq., B.A., LL.B., Reainatp Dopp, Esq., E. S. Mosperty Bez, Esq, A. C. 
GRAINGER, Esq., B.A., N. F. F. Prins, Esq., and W. Kerr CHarmers, Esq., 
M.A., Barristers-at- Law. 

J —VOL. xiv. , 


Hssociate Editors and Hdodvisory Board. 


Scotland: 
THe Rient Hon. LORD SALVESEN, 


FORMERLY SENATOR OF THE COLLEGE OF JUSTICE, SCOTLAND. 


Sreland: 
THe Rigurt Hon. CHARLES A. O’CONNOR, 


MABTER OF THE ROLLS IN IRELAND. 


THE Rieut Hon. Str DUNBAR PLUNKET BARTON, Barr., 


LATELY A JUDGE OF THE CHANCERY DIVISION AND FORMERLY 
A JUDGE OF THE KING’S BENCH DIVISION AND OF THE 
HIGH COURT OF JUSTIOE IN IRELAND. 


AND 


HENRY DANIEL CONNER, Esq., M.A., 


ONE OF HIS MAJESTY’S COUNSEL. 


The Umpire of Fndia: 
THe Rieur Hon. Str LAWRENCE JENKINS, K.C.LE., 


LATELY CHIEF JUSTICE OF BENGAL, 
A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY'S 
MOST HIONOURABLE PRIVY COUNCIL. 


The DWonitinion of Canada : 
Tae Riagut Hon. Str CHARLES FITZPATRICK, G.C.M.G., 


FORMERLY CHIEF JUSTICE OF THE SUPREME COURT OF CANADA, 
A MEMBER OF TIE JUDICIAL COMMITTEE OF IIIS MAJESTY’S MOST HONOURABLE 
rRIVY COUNCIL, NOW LIEUTENANT-GOVERNOR OF THE PROVINCE OF QUEBEC. 


THe Riaut Hon. Str LOUIS HENRY DAVIES, K.C.M.G., 


CHIEF JUSTICE OF THE SUPREME COURT OF CANADA, 
A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’sS 
MOST HONOURABLE PRIVY COUNCIL, 


AND 


E. R. CAMERON, Ese., K.C., 


REGISTRAR OF THE SUPREME COURT OF CANADA, | 


The Provinces of Canada: 


Alberta, 
THe Hon. HORACE HARVEY, 


CHIEF JUSTICE OF THE SUPREME COURT OF ALBERTA. 


British Columbfa. 
Toe Hon. JAMES A. MACDONALD, 


CHIEF JUSTICE OF THE COURT OF APPEAL FOR BRITISH COLUMBIA, 


Manitoba, 
THe Hon. THOMAS G. MATHERS, 


CHIEF JUSTICE OF THE COURT OF KINQG’S BENCH, MANITORA., 


Fcw Brunswick. 


THe Hon. OSWALD S. CROCKET, 


A JUDGE OF THE SUPREME COURT OF NEW BRUNSWICK, 


Rova Scotia, 
THe Hon. BENJAMIN RUSSELL, 


4&4 JUDGE OF THE SUPREME COURT OF NOVA SCOTIA. 


Ontario, 


THe Hon. W. E. MIDDLETON, 


A JUDGE OF THE SUPREME COURT OF ONTARIO, 


Prince Bdward S$sland. 
THe Hon. JOHN A. MATHIESON, 


CHIEF JUSTICE OF THE SUPREME COURT OF PRINCE EDWARD ISLAND. 


Quebec, 
THe Hon. Sir FRANCOIS xX LEMIEUX, 


CHIEF JUSTICE OF THE SUPERIOR COURT OF THE PROVINCE OF QUEBEC, 


Saskatcbewan. 
THe Hon. Str FREDERICK W. G. HAULTAIN, 


CHIEF JUSTICE OF SASKATCHEWAN. 


The Commonwealtb of Australta: 


the late 
Tue Rigur Hon. Sir SAMUEL WALKER GRIFFITH, G.C.M.G., 


CHIEF JUSTICE OF AUSTRALIA, 
A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’S MOST HONOURABLE 
PRIVY COUNCIL. . 


Assisted by 
PROFESSOR THE HON. JOHN BEVERLEY PEDEN, 


DEAN OF THE FACULTY OF LAW, 
AND 


R. CLIVE TEECE, Esc., 


BARRISTER-AT-LAW, 


VUbe Dominion of Hew Zealand: 
THe Riest Hon. Str ROBERT STOUT, K.C.M.G., 


CHIEF JUSTICE OF NEW ZEALAND, 
A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’S MOST HONOURABLE PRIVY COUNCIL. 


Tbe Colony of Mewfoundland: 
THE Hon. Sir WILLIAM H. HORWOOD, 


CHIEF JUSTICE OF NEWFOUNDLAND, 


Tbe Union of Soutb Africa: 
Ture Rieut Hon. Sir JAMES ROSE-INNES, K.C.M.G., 


CHIEF JUSTICE OF THE UNION OF SOUTIL AFRICA, 
A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’S MOST HONOURABLE 
PRIVY COUNCIL. 


Assisted by 
MURRAY BISSET, Esa., 


BAERRISTER-AT-LAW, 


Administration Organizer: 
Miss WINiIFRED SMALLWOOD. 


The Title in this Volume has been contributed as follows :— 


TITLE. CONTRIBUTED BY 


CRIMINAL LAW AND PRO- VERNON R. M. GA’PTIF, Esa. C.B.1., 
CEDURE (Parrs IT.-NYV.). M.A., G. B. McCLURE, Esa., B.A., and 

W. BENTLEY PURCHASE, Esa., M.C., 

M.A., M.B., D.P.H., Barristers-at- Law. 


In this Volume English Cases reported up to ist January, 1924, are included, 
and other cases are included so far as the Volumes of Reports of the same were 


available in London on that date. 


TABLE OF CONTENTS 


AND 


TABLE OF CROSS-REFERENCES. 





PAGER 
Reports included in this Work and their Abbreviations - - . - xd 


Abbreviations used in this Work - - - - - - - XXIX 

Meaning of Terms used,in Classifying Annotating Cases - - - XXX 

Table of Cases - - - - - - - - - - - Vou. XV 
COURTS. 


See VoLuME XVI. 


COURTS-MARTIAL. 
See Courts; Royat Forces. 


COVENANTS. 


See Contract; DEEDS AND OTHER INSTRUMENTS; LANDLORD AND TENANT ; 


SALE oF LAND. 
COVERTURE. 


See HusBAND AND WIFE. 


COWSHEDS AND DAIRIES. 


See Pusptic HEALTH AND LocAL ADMINISTRATION. 


CREMATION. 


See BuRIAL AND CREMATION. 


CRIMINAL INFORMATION. 
See CRIMINAL LAW AND PROCEDURE; CROWN PRACTICE. 
e - 3—554 


CRIMINAL LAW AND PROCEDURE - - - 
[For detailed Table of Contents and Table of Cross-References, sce pages 3——28.] 


REPORTS INCLUDED IN THIS WORK AND THEIR 


A. C. (preceded by date) 
A. Jur. Rep. ow oes 
A. L. Ty. eee ee0 
A. R. 


Act. Ses 
Ad. & El. 


Adam 
Add. 

Agra ‘us 
Agra F.. B. 
Ale. & N. 


Alc. Reg. Cas. ... 
Aleyn ... 

All. 

Alta. L. RB. 


Amb. 
And. 


Andr. 
Anst. 
App. Cas. 


App. Ot. Rep. 
App. D. 
Architects’ L. R. 
Argus L. R. a 
Arkley ... 

Arm. M. & O. 


ABBREVIATIONS 


mre wit Appeal Cases. nous of Lends ane zee (e. 9» 7 
]A. O ~~ 
Australian J men Reports 
Australian Law Times 
Ontario Appeals... 
Acton’s Reports, Prize Causes, 2 vols., 1809—1841 . 
Adolphus and Ellis’s Reports, King’s Bench and Queen’s Bench, 
12 vols., 1834—1842 
Adam’s J usticiary Reports (Scotland), 1893—(current)... 
Addams’ Ecclesiastical Reports, 3 on Bees eae ‘a 
a High Court 
Awe High Court, Full Bench 
ock and Napier’ s Reports, King’ 8 Bench (Ireland), 1 vol, 
1818—1833 - we 
Alcock’s Registry Cases (Ireland), 1 ‘vol., 1832—1841 ss 
Aleyn’s Reports, King’s Bench, fol., 1 vole Canes 
New Brunswick Reports (Allen) oat Ss 
Alberta Law Reports r 
Ambler’s Re sa Chancery, 1 vol., ‘1716—1783 
ae s Reports, Common Pleas, fol., 2 parts in one vol. 
Andrews’ Re. orts, King’s Bench, fol., 1 vol., 1787-1740 
Anstruther’s eports, xchequer, 3 vols., 1792—1797 . 
sea a Appeal nee one of Lords, - vo = /1875— 


Appeal Court Reports 
South African Law Reports, “Appellate Division .. 
Architects’ Law Reports, 4 vols., 1904—1909 
Argus Law Reports ... 
Arkley’s Justiciary Reports '(Scotland), 1 vol., 1846—1848 ae 
Armstrong, Macartney, and Ogle’s Civil and Criminal ener 
(Ireland), 1840—1842 ove ses 
Arnold’s Reports, Common Pleas, 2 ‘vols., "1838—1839 fe 
Arnold and Hodges’ Reports, Queen’s Bench, 1 vol., 1840—1841 
pena 8 Principles of Equity, 1902 _... 
ies s Maritime Law Cases, 1870—(current) _ 
yns’ Reports, Chancery, 3 vols., 1736—1754.. 
Aylite? sg New Pandect of Roman Civil Law 
Ayliffe’s Parergon Juris Canonici Anglicani 


Barber’s Gold Law 
pat and Adolphus’ Reports, King’ 8 Bench, 6 vols., 1830— 


ge and ‘Alderson’ 8 Reporte, King’ 8 ‘Bench, 6 vols., '1817— 
gree and Cresswell’s Reports, King’ 8 ‘Bench, "10 vols., 1822 


Reports of Bankru ptcy and Companies Winding | up Cases, 1918 
—(current) (e.g., 1018-19] B. & O. R.) 

Best and Smith’s Reports, Queen’s disses 10 vols. 1861-1870 

British Columbia ie eas 

Bose’s Digest 

Bengal Law Reports... 

Bengal Law Reports, ‘Appeal Cases 

Bengal Law Reports, Privy Council 

Bengal Law Reports, Supp « Vole. sie ‘ee oe 

Butterworths’ opeiiciite 8 ‘Compensation Cases, reve roepree ayy 

Bacon’s Abridgment 

Bail Court Cases (Lowndes and Maxwell), 1 vol., "1852—1854 . 


Eng. 


Eng. 
Eng. 


Ind. 


Eng. 
Eng. 
Eng. 


Xiv REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Baild. eee we eee 
Ball & B. 6e0e eee 


Bankr. & Ins. R. 
Bar. & Arn. ‘cs 
Bar. & Aust. _... 
Barn. Ch. A 
Barn. K. B. 
Barnes ... 


Batt. 

Beat. 

Beav. _... 
Beav. & Wal. 


Beaw. ... 
Bell, C. C. 
Bell, Ct. of Sess. 


Bell, Ct. of Sess. fol. 
Bell, Dict. Dec. 
Bell, Sc. App. 
Bellewe ... 

Belt’s Sup. 

Ben. 

Benl. 


Ber. 


Bitt. Prac. ‘Cas. 
Bitt. Rep. in Ch. 


Bl. Com. ai ies 
Bl. D. & Osb. ... a 


Bli. ss 
Bli. N. 8. 


Bluett 
Bom. wae 
Bom. A. C. 
Bom. Cr. Ca. 
Bom. O. C. 
Bos. & P. 


Bos. & P. N. R. 


Bott 
Bourke ... 


Br. & Col. Pr. Cas. as 
Bract.... Ze mi 
Bro. Abr. ce rae 


Bro C. O. sé 
Bro. Ecc. Rep. 


Bro. N. C. cea 
Bro. Parl. Cas. ... 
Bro. Supp. to Mor. 


Bro. Synop. 


Brod. & Bing. ese @ee 


Brod. & F. 


Broun ... re sie 
Brown. & Lush. me 


Brownl. ... eas eas 


Bruce ‘oe eee see 


Bafldon’s Select Cases in Chancery (Selden Societ ty Vol. X.) ... 
gar ooo Beatty’s Reports, enory (Ireland), 2 vols., 18072 


Bankruptc and Insolvency Re 
Barron and Arnold’s Election 1 vol., 1848—1846 

Barron and Austin’s Election Cases 1 vol., 1842 

Barnardiston’s Reports, Chancery, ry tale 1 vol., 1740—1741 ne 
Barnardiston’s Reports, King’s Bench, fol., 2 vols., 1726—1734.. 
act Notes of Cases of Practice, Common Pleas, 1 vol., 1732— 


Betty's 8 : Reports, King’s Bench (Ireland), ‘1 vol., "1825—1826 ‘ey 

Beatty’s Reports, ropctapste (Ireland), 1 vol., 1818—1880 .... 

Beavan’s Reports, Rolls Court, 36 vols., 1888—1866 nad 

ee ree and Walford’s Railway Parliamentary anes a vol., 
] ee eee eee eee 

Beawes’s Lex Mercatoria ‘ee ag “ie 

T. Bell’s Crown Cases Reserved, 1 vol., 1858—1860 

R. Bell’s Decisions, Court of Seasion (Scotland), | vol., 1790— 


1792.. 
R. Bell's Decisions, Court of “Session (Scotland), fol., 1 vol., 1794 
S. 8. Bell’s Dictionary of Decisions, Court of Session (Scotland), 


2 vols., 1808—-18 
, House of Lords, q vols., 1842—1850 


8. 8. Bell’s Scotch Ap 
Bellewe’s Cases temp. ichard II., King’s Bench, 1 vol. 
1 vol., 1746—1766 


ports , 2 vols., 1853—1855 a. 


Belt’s Su Dement to Vesey Sen., Chancery, 

Benloe’s Reports, Common Pleas, fol., 1 vol., 1857—157 

eieehr’ 8 Ar Bendloe’s) Reports, King’ 8 "Bench, fol., 
1 eaten 

New Brunswick Reports (Berton) .. 

Bingham’s Reports, Common Pleas, 10 vols., 1822—1834 

Bingham’s New Cases, Common Pleas, 6 vols., 1884—1840 

Bisset and Smith’s Digest ... 

Bittleston’s Practice es in Chambers “under ‘the J udicature 
Acts, 1873 and 1875, 1 vol., 1875—1876 

Bittleston’s Reports in Chambers ee 8 Bench Division), 
1 vol., 1883—1884 et 

Blackstone’ s Commentaries 

Blackham, Dundas, and Osborne’ 8 “Reports, Practice and Nici 
Prius (Ireland), 1 vol., 1846—1848 ee 

Bligh’s Reporte, House of Lords, 4 vols., 1819—1821 om 

Bhan Reports, House of Lords, new Series re vos 1827— 
1887 Be 


7 vol., 


Bluett’s Isle of Man Cases ... sb wee 
Bombay High Court Reporte ee sed 

Bombay Reports, Appellate Jurisdiction ... 

Bombay Reports, Crown Cascs 

Bombay Reports, Original Civil J urisdiction 

erry yee and Puller’s Reports, Common Pleas, 8 vols., ‘17 96— 


Bosanquet. and Puller’s New Reports, Common Pleas, 2 vols. 7 

Bott’s Laws Relating to the Poor, 2 ‘vols. . 

Bourke’s Reports 

British and Colonial Prize Cases, 8 ‘vols., 1914—1919 

Bracton De Legibus et Consuetudinibus ’Anglis 

Sir J. Brooke’s Abridgement 3 

W. Brown’s Chancery Reporta, 4 vols., 1778—1794 te 

W. G. Brooke’s Ecclesiastical Reports, Privy Sound A vol. 
1850—1872.. ss 

Sir R. Brooke’s New ‘Cases, 1 vol., '1515—1568 see 

J. Brown’s Cases in Parliament, 8 vols., 1702—1800 __... 

M. P. Brown’s Supplement to Morison’s Dictionary of Decisions, 
Court of Session (Scotland), 5 vols. 

M. P. Brown’s Synopsis of Decisions, Court of Session (Scotland), 
4 vols., 1582—1827 

orca ‘and pinepent: 8 Reporte, Common Pleas, 8 vols., 1819— 


Broderick and Fremantle’s Ecclesiastical Reports, " Privy 

Council, 1 vol., 1705—1864 de cae 
Broun’s J usticlary Reports Seouland), 2 vols., 1842—1845 ‘ee 
ee and Lushington’s Reporte, ‘Admiralty, 1 vol., 1863— 


Brownlow and ¢ Goldesborough’s Reporte, Common Pleas, 2 parts, 
Bruce’s Decisions, Court of Bession (Scotland), 17 14—1715 a 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS, 


Buch. ... eee 


Buch. A. O. 
Buchan. wee 


Buck ar 
Bull. N. P, eon 
Bulst. eee eee 


Bunb. 


HEE 
i 
Q 


easeeaceassa 

& > 

eerz 

OA “oi Bi: 
mm & 


e 


anaaaaqeqaqqaane 
POI EE Ot 


rr! e 
OD HERR 
oO 
9: 
e 
vA 


ed as 0. 


aeaaa 
a 
oe: 


4 


0. W. N. 
Oab. & El. 


Cald. Mag. Oas. 
Calth. ... ay 
Cam. Cas. 

Cam. Prac. 
Camp. .. ae 
Can. Com. "Cas. 
Can. Crim. Cas. 
Can. Gaz. wi 
Can. Ry. Oas. ... 
Car. & Re ee 
Car. & M. 


Oass. Dig. 


eae 


Oh nag is 
et (prece e y date) 


pp. 
Ch. Oas. = Ch. 
Oh. Ch. 
Oh. D. 
Ch, Rob. 


Char. Cham. Oar” 
ra Pr. Oas. ... 


Ohi 
Cl. & Bin. 


#ee 


Buchanan’s Reports of the Supreme Court of me ae . Gooa 
Hope, 1868—1879 

Buchanan’s Reports of Appeal Court (Cap e) 

Buchanan’s Reports, Court of on and J usticlary (Seotland), 
1806—1818.. 

Buck’s Oases in Bankruptcy, ‘1 vol., "1816—1820.. ; 

Buller’s Nisi Prius (published, London, 1772) 

uae 8s Reports, King’s Bench, to 8 parte in 1 vol., 1610— 


Bunbury’s Reporte, Exche uer, fol., 1 vol., 1718—1741 
Burrow’s Reports, King’s Bench, 5 vols., 1766—1772 ... 
Burrow’s Settlement Cases, King’ 8 Bench, 1 vol., 1738—1776 
Burrell’s Reports, Admiralty, ed. by Marsden, 1 vol., 1648—1840 


Court of Appeal Reports, 3 vols., 1867—1877 

Carrington and Payne’s Reports, ‘Nisi Prius, 9 vols., 1823—1841 

Common Bench Reports, 18 vols., 1845—1856 : 

Common Bench Reports, New Series, 20 vols., 1856—1865 

Canadian Bankruptcy Re enor. Annotated, 1920—( current)... 

Central Criminal Court Cases acne ti Papers) Oem aah 

Common Law Chambers _... avs 

Oape Law Journal _... vi 

Canada Law Journal, New Series, 1865—(current ;) 

Canada Law J ournal, Old Series, 10 vols., 1855—1864 . 

Common Law Reporta, 8 vols., 1853—1855 se Bie 

Commonwealth Law Reports 

Calcutta Law Reporter 

Cape Law Repo ide 

Canadian Law Times 

Canadian Law Times, Occasional Notes 

Upper Oanada Common Pleas 

Law Reports, Common Pleas Division, 5 vols. 1875—1880 

Oape Provincial Division Reports . 

oes = rts, Appeal Cases 

ay itera eporta of the Supreme Court of the ‘Cape of Good 
op 


Caleutta Weekly Notes 

Cababé and Bilia’s Reports, Queen’ a Bench Division, a vol. 
1882——1885.. 

Caldecott’s Magistrates’ Cases, 1 vol., 1776—1785 

Calthrop’s City of London Oases, King’ Ss a 1 vel 1609-1618 

Cameron’s Supreme Court Cases... 

Cameron’s Supreme Oourt Practice 

Campbell’s Reports, Nisi Prius, 4 vols., 18071816 

Commercial Law Reports of Canada 

Canadian Oriminal Cases, en 

Canadian Gazette _ 

Canadian sey i Mita see 

Oarrington and Reports, Nisi Prius, 8 vols., 1848—1853 

Carrington and Marshman’s ports, Nisi Prius, 1 vo a ae 

Carrington’s Treatise on Criminal Law ... 

New Brunswick Reports (Carleton) 

Car mael’s Patent Cases, 2 vols., 1602—18 842 

C r’s Reports, Common Pleas, fol., 1 vol., 1664—1673 

Oases on British North America Act (Cartwright) 

Carthew’s Reports, King’s Bench, fol., 1 vol., 1687—1700 

Cary’s Reports, Chancery, 1 vol. 

Cases in Chancery, fol., 3 parts, 1660—1697 ae 

Cases of Practice, King’ 8 ench, 1 vol., 1655—1775 __... 

Cases of Settlements and Removals, 1 vol., 1685—-1727 

Cases temp. Finch, Chancery, fol., 1 vol., 1673—1680_ ... 

Select Cases temp. King, Chancery, fol., 1 vol., fel 

Cases in Equity temp. Talbot, fol., 1 vol., 17801737 

Cassells’ Digest 

Law Reparta. Chancery Division, since 1890 (e. es Giso1} 1 Ch. ) 

Law Reports, Chancery Ap , 10 vols., 1865—1875 . 

Choyce Cases in Ghanceny. 657—1606... aie sng 

Upper Oanada Chancery Chambers Reports ose 

Law ried orta, Chancery’ Division, 45 wala: 1875—1890 

Ohristop er Robinson's Reports, Admiralty, 6 vols., 1 7981808 

Charley’s Chamber Cases, 2 vols., 1875—1876 __.. aed 

Charley’s New Practice Re sie 3 vols., 1875—1876 

New Brunswick Reports ( ipman) 

Ohitty’s Practice Reports, she s Bench, 2 ‘vols., "1770—1822 . 

mare ae peenely’ 8 ow ouse oer ‘Lords, ia soe , 1881— 


Xvi REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Ol. & Sc. Dr. Cas. 
Clay. eee 


Clit, & Rick. 
a & Steph. 


Con. & Law. 


Cong. Dig. 
Cooke & Al. 


Cooke, Pr. Cas. 
Cooke, Pr. Reg. 


Coop. G. a 
Coop. Pr. Oas. ... 
Coop. temp. Brough. 


Coop. temp. Cott. 


Cor 
Corb. & D. 
Correspondances J ud. 


Cout. Dig. 
Cowp 


Oox & Atk. 
Cox, O. O. 
Cox, Eq. Cas. 
Cox, M. & H. 


Cr. & J. 

Cr. & M. 

ee in as ae 
r. p. Rep. .. 

Cr. M. & R. 

Craw. & D. 

Craw. & D. Abr. 0. 

Cress. Insolv. Cas. 

Cripps’ Church ee 

Cro. Car. 

Cro. Eliz. 

Cro. Jac. 


Oru. Dig. 


aE 


Dan. &1 6. 


Olark and Scully’s Drainage Cas 

Clayton’s Reports and Pleas of renee at Yorke, 1 vol., 1631—1650 

Clifford and Rickards’ Locus Standi Reports, 8 vols., 1873—1884 

Clifford and Stephens’ Locus Standi Reports, 2 vols., i 

Cook’s Lower eenede aoe ony hi ‘se 

Coke’s Entries 

Coke’s Institutes as Seis 

Colonial Law Journal 

Coke on Littleton (1 Inst.) . 

Coke’s Reports, 13 parts, 1572—1616 

Nova Scotia Reports (Cochran) __... 

Cockburn and Rowe’s Election Cases, 1 vol., 1833 

Collyer’s se Sah Chancery, 2 vols., 1844—1846 

Collectanea Juridica, 2 vols. ey: 

Colles’ Cases in Parliament, 1 vol., "1697—1718 sles 

Coltman’s Registration Cases, 1 vol., 1879—1885 

Comyns’ Reports, King’s Bench, Common area eng Exchequer, 
fol., 2 vole. 1695—1740 Per 

Commercial Cases, 1895—(current) 

Comyns’ Digest 

Com erbach’s Reporta, King’ 8 Bench, fol., ‘I vol., "1685—1698 . 

Connor and aie 8 POU ORUE: Chancery (Ireland), | : vols, 
1841—1843.. 

Congdon’s Di 

sali mere ne "Reports, King’s Bench (Ireland), ‘Yq vol., 

—1834.. “as es 

Cooke’s Practice Reports, Common Pleas, ‘1 vol., "1706—1747 . 

OTD Practical Register of the Common Pleas, 1 vols 1702— 
1 i 


G. Cooper’ 8 Re eporte, “Chancery, 1 vol., 1792—1815 
C. P. Cooper’s Reports, Chancery Practice, 1 vol., 1837—1838 . 
C. a oe s Cases temp. Brougham, Chancery, 1 veh 1833— 
1 


OC. P. Cooper’s Cases temp. Cottenham, Chancery, 2 vols., , 1846— 
1848 (and miscellaneous earlier cases) ... 

Coryton’s Reports 

Corbett and aniell’s “Blection Cases, 1 vol., 1819 

Correspondances Judiciaires 

Couper’s Justiciary Reports (Scotland), 5 vols., 1868-1885 

Coutlees’ Unreported Cases 

Coutlees’ Digest 

Cowper’s Reports, King’ 8 Bench, 2 vols., 1774—1778 

Cox and Atkinson’s Registration Appeal Cases, 1 vol., 1848-1846 

E. W. Cox’s Criminal Law Cases, 1843-—~-(current) 

S. C. Cox’s Equity Cases, 2 vols., 1745—1797 _... 

Cox, Macrae, and Hertslet’s County Courts Cases and ‘Appeals, 
1 vol., 1846—1852.. 

Crompton and Jervis’s Reports, Exchequer, 2 vols., 1880—1832 

Crompton and Meeson’ s Reports, Exchequer, 2 vols., 1832—1834 

Craig and Phillips’ Reports, Chancery, 1 vol., 1840—1841 

Cohen’s Criminal Appeal Reports, 1908—(current) 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., 
1834—1835.. 

Crawford and Dix’s Circuit Cases (Ireland), 8 vols., 1838-1846 

Crawford and Dix’s Abridged Cases (Ireland), 1 vol., ans —l aoe: 

Cresswell’s Insolvency Cases, 1 vol., 1827—1829... 

Cripps’ Church and ty ates 2" arts, 1847—1850 ... 

Croke’s Reporte temp arles I., King’s Bench and Common 
Pleas, 1 vol., 1625—1641 

Croke’s Reporte temp. ayer ‘King’ s Bench and Common 
Pleas, 1 vol., 1582—1603 

Croke’s Reporta temp. James I., ‘King’ 8 ‘Bench ‘and Common 
Pleas, 1 vol., 1603—1625 

Cruise’s Digest of the Law of Real Pro perty, 7 vols. 

ham’s Reports, King’s Bench, fol., 1 vols 17341785 
Curteis’ Ecclesiastical Reports, 3 vols., 1834—1844 ia $s 


perpen’ Lid s Reports of the High Oourt - we pont nee 
epu ne 
Dorion’s Queen’ | Bench Reports use vie me ae 
Dominion Law Reports is 
Dalison’s Reports, Common ‘Pleas, fol., 1 vol., 1546—1574 - 
Dalrymple’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1698—1720.. isi 
Daniell’s Reporta, Exchequer in Equity, 1 vol., 1817—1828 ‘is 
Danson and Lloyd’s Mercantile Cases, 1 vol., 1828—1829 Gate 


Can. 
Eng. 
Eng. 
Eng: 
Can. 
Eng. 
Eng. 


Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


Eng. 
Eng. 


Eng. 


Ir. 
Can. 


Tr. 
Eng. 


Eng. 
Eng. 
Eng. 
Eng. 
Ind. 
Eng. 


Scot. 
Oan. 


Eng. 
Eng. 


Eng. 
Eng. 


Eng. 


Eng. 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Dav. & Mer. eee 
Dav. Ir. 

Dav. Pat. Oas. ... 
Day ese 

Dea. & Sw. 

Deac. «ee 

Deac. & Ch. 
Dears. & B. 


Dears. O. O. 
Deas & And. 


De G. aes Gos 
De G. & J. a 
De G. & Sm. 

De G. F. & J. 


De G. J. & Sm. 
De G. M. & G. ... 


Delane 
Den. 
Dick. 
Dig. 
Dirl. 


Dods. 

Donnelly oe 
Doug. El. Cas. 
Doug. K. B. 

Dow ae 

Dow & Ol. 

Dow. & L. 

Dow. & Ry. K. B. 


Dow. & Ry. M. O. 
Dow. & Ry. N. P. 
Dowl._... 

Dowl. N. 8. 

Dr. & Wal. 

Dr. & War. 

Dra. 

Drew. ... ies 
Drew. & Sm. - ... 
Drinkwater “a 
Drury temp. Nap. 
Drury temp. Sug. 


Dugd. Orig. 
Dun. (Ot. of Sess.) 


tap SPB 


RHEE 
THI & 


Byes 


bbl Eb be 
Bo 


agri and Merivale’s Reports, Queen’s Bench, 1 vol, 1848— 
Darya ‘(or Davis’ or Davy’ 8) Reports (Ireland), 1 voles , 1604— 


Davies’ Patent Gasca, 1 vol., 1785—1816 .. bes ois 

Day’s Election Cases, 1 vol., 1892—1898 .. 

Deane and Swabey’s Ecclesiastical Reporte, 1 vol., 1856—1857 
Deacon’s Reports, Bankruptcy, 4 vols., 1834—1840 

Deacon and Chitty’ s Reports, Bankruptcy, 4 vols., 1832—1835 
Dearsley and Bell’s Crown Cases Reserved, 1 vol., 1856—1858 
Dearsly’s Crown Oases Reserved, 1 vol., 1852—1856 

Deas and Anderson’s Decisions (Scotland), 5 vols., - “1829— 


1832.. 

De Gex’s Re orts, Bankruptcy, 2 vols., 1844—1848_... 

De Gex and Jones’s Reports, Chancery, 4 vols., 1857—1859 
De Gex and Smale’s Reports, Chancery, 5 vols., 1846—1852 


mt aoe Fisher and Jones’s Reports, Chancery, 4 vols., 1859— 
ne coer J ones, ‘and Smith’s Reports, Chancery, 4 vols., "1862— 


De het Macnaghten ¢ ‘and Gordon’: 8 ‘Reporte, Chancery, 8 vole. 
Delane’s Decisions, Revision. Courta, 1 vol., 1882-1835 | 
Denison’s Crown Cases Reserved, 2 vols., 1844—1852 
Dickens’ ri Shea Chancery, 2 vols., 1559—1708 
Justinian’s Digest or Pandects 
Dirleton’s Decisions, Court of Session (Scotland), fol., 
1665—1677.. 
Dodson’s Reports, Admiralty, 2 vols., 1811—1822 
Donnelly’s Reports, Chancery, 1 vol., "1886—1837 
Douglas’ Election Cases, 4 vols., 17 74—1776 see sae see 
Douglas’ Reports, King’s Bench, 4 vols., 1778—1785 _... ve 
Dow’s Reports, House of Lords, 6 vols., "1812—1818_... 
Dow and Clark’s Reports, House of Lords, 2 vols., 1827—1832.. 
Dowling and Lowndes’ Practice Reports, 7 vols., 1843—1849 . 
Downe and acai s Reports, King’s Bench, ‘9 is, 1822— 


1827 
Dowling and "Ryland’s Magistrates’ Cases, 4 ‘vols., “1829 


Peg and “Ryland’s Reporte, ‘Nisi Prius, 1 Part, 1822— 
Dowling’s Practice Reports, ‘9 vols., "1830—1841.. 


Dowling’s Practice Reports, New Series, 2 vols., 1841—1848 . 
ast Ae and Walsh’s Reporte, Chancery (Ireland), 2 vols., 1837— 


‘y vol. 


a Pa and Warren’ 8 Reports, ‘Chancery (Ireland), 4 vols, "1841— 


Draper’s ‘King’ s Bench Reports is 
Drewry’s apg a orts, Chancery, 4 vols., 1852—1859 a8 
Drewry and male’s Re orts, Chancery, 2 vols., 1859—1865 
Drinkwater’s Reports, Common Pleas, 1 vol., 1840—1841 a 
crt fin Reports temp. Napier, Chancery (Ireland), 1 rors 1858— 


ert Cae 8 Reporta temp. ‘Sugden, Chancery (Ireland), 1 vol. 1841— 


Dugdale’ 8 Origines Juridiciales 
one esau § of Session Cases (Scotland), 2nd Series, 24 vols., 
me 1 ses oe 

sd ia, Reports, King’ 8 Bench, 1 vol., ‘1758—1754 .. 

et . ore: Court of Session (Scotland), fol., 1 vol., "1621— 


Dyer’ s Reports, King’s Bench, 8 vols., 1513—1581 a 


Hh Canada Error and Appeal .. 
and Blackburn’s Reports, Queen’ 8 Bench, 8 vols., 1862— 


Bilis faa Ellis’s Reports, Queen’ ) Bench, 3 vols., "1858—1861 . 
Ellis, Blackburn, and Ellis’s Reporte, Queen’ 8 ” Bench, 1 vol., sg 

1858—1860.. eee eee 
Reports of the Eastern Districts Court Car ) from 1880 ~~ 
South African Law Reporte, Hester Distt a ates Dene 
Eastern Law Reporter ‘ 


English Reports se i = sis see win sis 
Ontario Election — orts a aes ise 
Eagle and Yo ithe Cases, 4 vols., 1204—1825 “és a 


East’s Reports, ‘ing’. Beneh, 16 vols., 1800—1812... woe 


Eng. 
Scot. 


Eng. 
Eng. 
Eng. 

Ir. 


Ir. 
Can. 


Eng. 
Eng. 


Ir. 


Ir. 
Eng. 


Scot. 
Eng. 


Scot. 


XViii REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


East, P. O. 
Ecc. & Ad. 
Eden 


imden’s B. C. ... 


Eng. Pr. Cas. 
Eq. Cas. Abr. 
Eq. Ps 


Ex. ‘D. 
Exch. 


Exch. O. R. 


F.& FF. ... 
F. N. D. ees 
Fac. Coll. 


Fale. 


Falc. & Fitz. 
Fenton ... 


Ferg ae 
Fite Nat. Brev. 


Fitz-G. eee 
Fl. & K.. 


Fonbl. 
For. 
Forb. 


Fort. De Laud. 
Fortes. Rep. 
Fost. eee 
Fount. 


Fox & S. Ir. 


Fox & S. Reg. - 


Freem. Ch. 
Freem. K. B. 


Gl. & J. 
Glanv. .. 
Glanv. El. “Cas. 
Glascock 
Godb. eee 


F. (Ct. of Sess.) 


East’s Pleas of the Crown 

Spinks’ Ecclesiastical and Admiralty | Reports, 2 vc vols., 1858—1855 
Eden’s Reports, Chancery, 2 vols., 175 

Edgar's Decisions, Court of Session sacri fol., 1724—1726 
Edwards’ Reports, Admiralty, 1 vol., 1808—1812 

Elchies’ Decisions, Court of Session "Gootland), 2 vols., 17338 — 


1764.. 
airy 8 Building Contracta, Building ‘Leases and Building 
tatutes... 
Roscoe’s English Prize Cases, 2 vols., 1745—1858 
Abridgment of Cases in ey eer fol., 2 vols., 1667—1744 
Equity Reports, 8 vols., 185 ses 
Espinasse’s Reports, Nisi Prius, é Se: 1798—1810__... 
Law Reports, Exchequer Division, 5 vols., 1875—1880.. 
Exchequer Reports (Welsby, Hurlstone, a ane Gorden); 11 vole, 
1847——1856.. ee 
Exchequer Court Reporte 


Fraser, Court of Session Cases (Scotland), 5th series, 1898—1906 
Foord’s Reports of the Supreme Court of the vane: of Good Hope, 
1879—1880.. 
Foster and Finlason’s ‘Reporta, Nisi Prius, 4 vols., , 1856—1867 
Finnemore’s Notes and Digest of Natal Cases, 1863—1867 és 
Faculty of Advocates, Collection of Decisions, Court of Session 
(Scotland), 88 vols., 1752—1841.. 
Ee coues - Decisions, Court of Session (Scotland), 2 vols., fol. 
Falconer and Fitzherbert’s Election Cases, ‘1 vol., "1835—1838.. 
Pemesse a ortant Judgments 
nsistorial Decisions (Scotland), 1 vol. 181 1—1817 
Pitcuecbart's Natura Brevium - 
Fitz-Gibbons’ Reports, King’s Bench, fol., “] vol., “1727 1781. 
aber aa ae Kelly’s Reports, Rolls Court (Ireland), 1 vol., 
Fonblanque’s Reporte, Bankruptcy, 2 parte, 1849—1 852 
Forrest’s Reports, Exchequer, 1 a 1800—1801 
cee Decisions, Court of Session (Scotland), ts ke vol. 1 05— 


Fortesque, De Laudibus Legum Anglie 

Fortescue’s Reports, fol., 1 vol., 1692—1736 

Foster’s Crown Cases, 1 vol., 1708—17 60 

Fountainhall’s pemens, Court of Session (Scotland), fol., 2 vols., 
1678—1712.. 

M. O. Fox and T. B. 0. Smith’s Reports, King’ 8 Bench (Ireland), 
2 vols., 1822—1825 

J. i rox and O. L. Smith’s Registration Cases, 1 vole, , 1886— 

Fraser (Simon), Election Cases, 2 vols., 1793 

Freeman’s Reporte, King’s B 1 vol., 1660—1706 

Freeman’s ao nee ener and Common Pleas, 1 vol., 
1670—1704.. ses ee - és 


Gregorowski’s Reports of the High et ba the Cranke nee 
State from 1883 eee 

Nova Scotia Reports (Geldert & Russell) .. 

General Index Digest 

sary ad Davison’s Reporte, Queen’ ) Bench, J vols., -1841— 

Gale’s Reporte, ‘Exche uer, 2 vols., 1835—1886 . si ses 

New Zealand Gazette w Reporta ss ga aa 

Geldert’s Digest a ids ies 

Gibson’s Codex Juris Ecclesiastici Anglicani 

Giffard’s Reports, Chancery, 5 vols., 1857—1865 _ a ae 

Gilbert’s Cases in Law and Equity, 1 vol., 17138—1714 eee 

Gilbert’s History and Practice of the Court of Common Pleas 

ra Reports, Chancery and cca fol., 1 vol., 1706— 


Gilmour and Falconer’ ) Decisions, ‘Court: of Session (Scotland), 
té she ae I. (Gilmour) 1661—1666, Part II. espouse) 

Glyn and Jameson’s Reports, Bankru tey, 2 vols., 1810—1828 

Glanville, De Legibus et Consuetudinibus Re Anglias 

Glanville’s Election Cases, 1 vol., 1628 tGod 7 aoe Sie 

Glascock’s Reports (Ireland), 1 vol., 1831—-1882 

Godbolt’s Reporte, King’s cee, Common Pleas, and ‘Exche- 
quer, 1 vol., 1574—1637 . eee eve ooe 


Eng. 
Eng. 


Eng 
Scot. 


Eng. 
Eng. 
Eng. 


Eng. 
Eng. 


Eng. 
Can. 


Scot. 


S. Af, 
Eng. 
8. Af, 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Gouldsb. age s3e Pea ieee 1h01 Reports, Queen’s Bench and King’s Bene ss 
Vv eee 

Gow mee ies sus thal 8 ‘Reports, Nisi Prius, 1 vol. 1818—1820 ss ste Si 

Gr. sas sea wee pA ek Oanada Chance rane) ar wes see sae xa 

Griffin’s Patent Cases ... ’s Patent Cases, 1884—188 ae ts wae 

Gwill. een ove see rida rai 8 Tithe Cases, 4 vols., rons kee see eee ese 

H. dee bia . Hertzog’s Reporte of the High Court of the South Pepa 

Republic, 18938 

H. & O, ... Ss eas ae TY a and Coltman’ 8 Reports, ‘Exchequer, 4 vols., “1862— 

H. & N. sta se Hurlstone and ‘Norman’ 8 Reports, ‘Exchequer, 7 vols., 1856— 

H. & Tw. ee .. Hall and Twells’ Reports, Chancery, 2 vols., 1848—1850 : 

H. & W. see ‘ay car vinie and Walmsley’s Reports, Exchequer, 1 vol., 1840— 

H. B. R. (preceded by Hansell’s Re orte of ‘Bankru: ptcy ‘and Com ea” Winding up 
date) Cases, 3 vols., 1915—1917 (e.g., [1915] H. B. R.) us 

H.O.  .. ‘ee es Reports of the ‘High Court of i eee West ... oe 

H. E. O. se .- Hodgin’s Election Reports .. 

H. L. Oas, sv .. Clark’s Reporta, House of Lords, 11 vols., 1847—1866 . 

Hag. Adm. ps -- Haggard’s Reports, Admiralty, 8 vols., 1822—1838 

Hag. Con. 4 --- Haggard’s Consistorial Hee Ort: 2 vols., 1789—1821__... oe 

Hag. Ecc. see ae Hee s Ecclesiastical Reporta, 4 vols., 1827—1833 ... 

Hailes... és see tles’s Decisions, Court 0 "Session (Scotland), ks Eyer 1768— 

Hale, C. L. avs eee Halo’ 8 vedas Law | 


Hale, P.O. ..  .. Hale’s Pleas of the Crown, 2 vols. _ 


Han... aus .. New Brunswick Reports (Hannay) 

Har. & Ruth. ... ste ee and Rutherford’s HOpOr: Common Pleas, 1 vol., 1865 

Har. & W. eee «» Harrison and ‘Wollaston’ 8 Reports, King’ =] Bench and Bail 

Court, 2 vols., 1835—1836 

Hare. ... sie ee Harearse ‘i Decisions, Court of Session (Scotland), fol. 4 vol., 
‘Hard. ... ..  «. Hardres’ Reports, Exchequer, fol., 1 vol., 1655—1669 ... 

Hare ... sii -- Hare’s Reporte, Chancery, 11 vols., 1841—1853 : 

Hawk. P.O. ... .. Hawkins’s Pleas of the Crown, 2 vols. 

Hay aie -- Hay’s Reports 

Hay & Marr... .. Hay & Marriott’s Decisions, ‘Admiralty, i vol., 1776—1779 

Hayes ... ee -. Hayes’s oe orte, Exchequer (Ireland), 1 vol., '1830—1832 

Havas & Jo.  . ase a and Jones’s si ci Exchequer (Ireland), 1 vol., 1832— 

Hem. & M. ‘Xe ees Heamice and Miller’ 8 Reports, Chancery, 2 vols., 1862—1865 
Het. ade ae -. Hetley’s Meporta: Common Pleas, fol., 1 vol., 1627—1631 ny 
non ee ous -- Hobart’s Reports, Common Pleas, fol., 1 vol., 1613— 1625 
uy Ode. see oe ... Hodges’ Reporta, Common Pleas, 8 vols., 1835—1837 ... 

Og. we se --- Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816—1834 ... 

Lolt, Adm. ats mei wise ule of the Road CEree Admiralty, : vel ane 
; Holt, Eq. me .. W. Holt’s Equit Reporte, 2 ‘vols., "1845... 

Holt, K. B. —F .. Sir John H olt's Re ee King’s Bench, fol., 1 vol., 1688—1710. 
Holt, N. P. eee .- FF. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 


Home, Ct. of Seas. see noe s Decisions, court of Seen (Scotland), sia 1 vol. 1735— 


oe 


Hong Kong L. R. . Hong Kong Reports 

Hop. & Oolt. ... és pepwoce and Coltman’s Registration Cases, 2 vols., “1868— 

Hop. & Ph. _... sa pop nced and Philbrick’s ‘Registration Cases, ‘7 vol., "1863— 

Horn & H. ee -. Horn and Hurlatone’ g “Re rts, Exchequer, 2 vols., 1838—1839 

Hov. Supp. ss - Hovenden’s Supplement veer: Jun.’s Reporte, ene otery: 
2 vols., 1753—1817 sé Se 

How. O, aes ws. Howard's Ohancery Practice | 

‘ How. O. 8. =i -- Howard’s SUP ep to Rules, ote., of the High Court ot 
Chancer and es 

pa EK. E. see --- Howard’s quity Hxcheque: oui sia ; 

Hud ae oe Oe ae +» Howard ont oper 

Hud. & B. wae - Hudson and Brooke’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827—1831 

Hudson’s B.C... -- Hudson on Building Contracts, 2 vols. 

, Hume ies se eee aren Decisions, Court of Seasion (Scotland), 1 vol., 1781— 


ig ee ses © Hutton’s Reports, Common ‘Pleas, fol., 1 vol., 1617—1638 .. 
Bl... a .. Henry Blackstone's pepo: oreiaes ‘Pleas, 3 vols., 1788—1790 
vee eee eee Hyde’ 8 Reporta eee ove see toe 


Eng. 
Scot. 
Eng. 
Eng. 
Eng. 
Ind. 
Eng. 
Ir. 


Ir. 
Eng. 
Eng. 
Eng. 
Eng. 

Ir. 


Eng. 
Eng. 
Eng. 
Eng. 


Scot. 
Hong Kong. 


Eng. 


Eng. 
Eng. 


Eng. 
Ir. 


Ir. 
Ir. 
Ir. 


Ir. 
Eng. 


Scot. 
Eng. 
Eng. 
Ind. 


Hi 


a: 
Pig 


Sietets 
= 
~ 


TE Tlsll sla) al al of 


3 
Su 
a 
: 


Fok fet rat fd eat bt et fn et ed 

e 

Perce 
° 

Sst ss 
a 
5 
Q 
e 


bog hha, 


pat 
=} 

pe 
Sand 
E 

7, 
69) 


Ind. Jur. O. S. is 
Ir. Cir. Hen: 
Ir. Jur. 
Ir. L. Rec. lst ger. 
Ir. L. Rec. N. 8. 
Irv. ee sus 
J. Bridg. 

e D. R. 


J 

I< FP: oe 
J.P. Jo. 
J 

J 


oR. ove 
-R.N. 8S. 


Jebb & 8S. 

Jebb, C. O. 

Jebb, Cr. & Pr. Cas. 
Jenk. 

Jo. & Car. 

Jo. & Lat. 


Jo. Ex. Ir. 


J ust. Inst. 

K. 

K. & G. 

K. & J. 
K. B. (preceded by date) 

Kames, Dict. Dec. 

Kames, Rem. Dec. 


Kames, Sel. Dec. 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Irish Common Law Reports, 17 vols., 1849—1866 

Irish ol saent rat A Reports, 17 vols., 1850—1867 _... 

Irish Equity Reports, 13 vols., 18381861 en ae sed 
Irish Law accu 9 13 Pies 18s8—1861 . eve eve eve 
Indian Law HKeports ner age ea aoe 
Indian Law Reports, Boubay 

Indian Law Reports, Oalcutta 

Indian Law Reports, Lahore 

Indian Law Reports, Madras 

Irish Law Times, 1867—(current) . 

Irish Law Times Journal, 1867—(current) 

Irish Reports, since 1893. (e.g. [1894] 1 I. R.) 

Irish Reports, csareaane Law, 11 vols., 1866—1877 

Irish Reports, Equity, 11 vols., 1866—1877 se 

Industrial Aw Recommendations bes 

Indian Jurist, New Series see 

Indian J urist, Old Series... 

Reports of Irish Circuit Cases, 1 vol., 1s41—1848 

Irish Jurist, 18 vols., 1849—1866 ... re 

Law Recorder (Ireland), lst series, 4 vols., '1827—1831 | 

Law Recorder (Ireland), New Series, 6 vols., 1888—1888 
Irvine’s Justiciary Reporte (Scotland), 5 vols., 1852—1867 


Sir ao Bridgman’s Reports, Common nee fol., 1 vol., 1618— 
J a la vr Reporter, reporting Cases in 1 the Cape Provincial 


Justice of the Peace, "1887—(current) 

Justice of the Peace ween, moves bia Cases) 

Jurist Reports 

Jurist Reports, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848—1852 

Jacob’s Reports, Chancery, 1 vol., 1821—1823° 

Jacob and Walker's Reporte, Chancery, 2 vols., 1819—1821 

Nova Scotia ca aces (James) 

ees ria e’s Epon Queen’s Bench (Ireland), 1 vol., 
—1842 

J eee tae Symes’ Reporta, “Queen’ g Bench (Ireland), 9 vole, 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822—1840 

Jebb’s Crown and Presentment Cases ius 

Jenkins’ Reports, 1 vol., 1220—1623 

J pian rea 8 Reports, Pacneanee (Ireland), 1 vol., "1838— 


J ones and La ’ Touche’ 8 Reports, “Chancery (Ireland), ‘8 vols., 
T. Jones’ Reports, Exchequer (Ireland), 2 ‘vols., '1834—1888 
Johnson’s Reports, Chancery, 1 vol., 1858—1860 

Johnson and Hemming’s Reports, Chancery, 2 vor 1859—1862 
Jurist Reporte, 18 vols., 1837—1854 

Jurist Reports, New Series, 12 aa 1855—1867 

Justinian’s Institutes vee ss 43 


aCe eee of the High Court of the Transvaal PrOwInSS) 
Keane and Grant’s Registration Cases, 1 ‘vol., 1854—1862 i. 
Kay and Johnson’s Re poe Chancery, 4 vols., 1854—1858 _... 
wae 7 aaa King’s Bench Division, since 1900 (€.9.5 [1901] 2 


Kames, Dictionary of Decisions, ‘Court of Session Scotland), 
fol., 2 vols., 1540—1741 ... 

Kames, Remarkable Decisions, Court of Session (Scotland), 
2 vols., 1716—1752 

Kames, Select Decisions, Court of Session (Scotland), 1 vol. 
1762—1768.. — ‘st 

Kay’s Reports, ‘Chancery, 1 ‘vol., 1853—1854 

Keble’s Reports, fol., 8 vols., 1661—1677 

Keen’s Reports, Rolls Court, 2 vols., 1836—1838 

Keilwey’s eporta, King’s Bench, fol., 1 vol., 1327—1578 see 

2 John pei hi Reports, Crown Cases, fol., el vol., 1662—1707 
W. Kelynge’s orta, fol., 1 vol., Chancery, 1730—1782 ; 
King’s Bench, fol., 1731—1734 .. 

Kenyon’s Notes of Cases, King’s Bench, 2 ‘vols., 1758—1759 : 

mer rec Cases in Vol. II. of Kenyon’s Notes of Cases, eae 


New Brunswick Reports (Kerr) ne ia see ae 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Kilkerran ose 


Kn. & Omb. 
Knapp 
Knox 


Konst. & W. Rat. App. 7 


Konst. Rat. App. 

L. & G. temp. Plunk. 
L. & G. temp. Sugd. 
L. & Welsb. 


2 
R 


a 
a4 & 
: & 


e 
e 


eiotek 
war 
as 


a 
ross B 


b> 


ase 


Mi 
es] e 
2 


B. or Q. B. 


44S 4 4H A 


ZR 
2ak 


UE tt et tt tt kt att ttt 


Cag Et Eg 
nO 


ss 
Cag Cag Cag 
co) a 


ror 

: BO @: @ 
& 

sa Be 


OA Er 
ee rs 


A 


b> 
OQ e: 
cs 


pee Pet. ic 
SPR WP EP ED 
Be Reco 
eer 
7 


evo 
= 

— 

A 


Ue 
o 


al i Se 
Pastis 


POOD 
ge OI 2b 


= 
moar 


Slelele 
: @ ; 


ae 
Os 


2.W8, Reg. Cas. 
eo, Raym. ove 


& Oa. Ss 
ah 


4 


J 7 meoah OL. XIV. 


eo temp. Hard” 
“eg. Rep. eee eee 


d. App. Sas 
d. App. Supp. 


Kilkerran’s emai Court of Session Seotiand), fol., 
1738—1752.. 

Knapp and Ombler’ 8 "Election Cases, 1 vol., 1884—1835 

Knapp’ 8s Reports, Privy Council, 3 vols., 1829—1836... 

Knox’s Reports 

ee and Ward’s Reports of Rating Appeals, 1 vol., ‘1909— 
191 : 

Konstam’s Reports of ‘Rating Appeals, 2 vols., 1904—1908 


Lloyd and Goold’s Reports temp. Plunkett, Chancery (Ireland), 
1 vol., 18384—1839 

Lloyd end. oer Reporta ‘temp. ‘Sugden, Chancery (Ireland), 
1 vo 

Lloyd and eEey 8 “Commercial and Mercantile Cases, 1 vol. 
1829—1830 ses 

Local Courta and Municipal Gazette 

Lower Canada Jurist 

Lower Canada Law J ournal 

Lower Canada Reports 

Local Government Reports, "1902—(current) 

Law Journal, Admiralty, 1865—1875 ane : 

Law J ournal, Bankruptcy, 1832—1880 ... 

Law J ournal: (County Courts Reporter), 1912—(current)_ 

Law Journal, Common Pleas, 1831—1875 

Law J ournal, Chancery, 1831—(current) . 

Law Journal, Ecclesiastical Cases, 1866—1875 

Law J ournal, Exchequer, 1831—-1875 

Law J ournal, Exchequer i in Equity, 1835—1841.. 

Law J ournal, King’s Bench or Queen’s Bench, 1831—(current) 

Law J ournal, Magistrates’ Cases, 1831—1896 

Law J ournal, Notes of Cases, 1866—1892 (from "1893, ‘gee Law 
Journal) .. re 

Law Journal, Old Series, 10 vols., 1822—1831 a 

Law Journal, Probate, Divorce and Admiralty, 1875—(current) 

Law J ournal, Probate and Matrimonial ete eee ee 
1866—1875.. 

Law Journal, Privy Council, "1865—(current) 

Law J ournal, Probate, Matrimonial and Admiralty, 1860—1865 

Law J ournal Newspaper, 1866—(current) od 

Leader Law Repo 

Lowndes, Maxwell, ‘and Pollock’s. Reports, Bail Court and 
Practice, 2 vols., 1850—1851 ves 

Legal News... 

ary! oi ala , Admiralty and Ecclesiastical Cases, 4 vols., 1865— 


Law Reports, Crown Cases Reserved, 2 vols., 1865—1875 

Law Reports, Common Pleas, 10 vols., 1865—1875 

Law Reports, Equity Cases, 20 vols., 1865—1875 

Law Reports, Exchequer, 10 vols., 1865—1875 S06 

Law Reports, English and Irish Appeals ; and Peerage Claims, 
House of Lords, 7 vols., 1866—187 

Law Reports, Indian Appeals, Privy Council, 1873—(current) .. 

Law Reports, India Appeals, Privy Council, Supplementary 
Volume, 1872—18738 

ar! Ete a (Ireland), Chancery ‘and Common ‘Law, 82 vole.» 

Law Reports, Probate and Divorce, 8 vols., 1865—1875 

Law Reports, Privy Council, 6 vols., 1865—1875 get ais 

Law Reports, Queen’s Bench, 10 vols., 1865—1875 we ab 

Quebec eports, Queen’s Bench... 

Law Reports, Scotch and Divorce Appeals, House of Lords, 
2 vols., 1866—1875 

Law Times Reports, 1859—{current) aes re ae or 

Law Times Newspaper, 1848—(current) .. : “é 

Law Times Hreparts: Old Series, 34 vols., 1848—1860 

La Themis ste ; 

Lane’s Reporte, Exchequer, fol., 1 vol., 1605—1611 Ma ~ 

Latch’s Reports, King’s Bench, fol., 1 vol., 1625—1628 | Ss 

Lawson’s egistration Oases, 1895—(current) 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 
8 vols., 1694—1782 ss 

Leigh and Cave's Crown Cases Reserved, 1 vol., 1861—1865 ... 

Leach’s Crown Oases, 2 vols., 1730—1814 oes 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752—1758 ase 

T. Lee’s Oases temp. Hardwicke, King’s Bench, 1 vol., 1733—1738 

Legal Reporter aee eee eee eee eee see eee 


1 vol., 


Xxl 


Scot. 
Eng. 


Eng. 
Aus. 


Eng. 
Eng. 


Eng. 


XXll REpoRTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Legge... ses ... Legge’s Reporte Aus. 
Leon. ... bay ... Leonard’s Reports, King’ 8 Bench, Common Pleas and Exchequer, 
fol., 4 parts, 1652—1615 . Eng. 
Lev. ies see .. Levinz's eports, eine: s Bench and Common Pleas, fol., 8 vols., 
1660—1696 Eng. 
Lew. O. O. “a .. Lewin’s Crown Cases on the Ne orthern Circuit, 2 vols. 5 1822—1838 Eng. 
Ley des Ke ... Ley’s Reports, King’s Bench, fol., 1 vol., 1608—1629 eee Eng. 
Lib. Ass. aie .. Liber Assisarum, Year Books, 1—51 Edw. Ill. .. os Eng. 
Lilly Wee sie .» Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... Eng. 
Litt. wo oi .. Littleton’s Reports, Common Pleas, fol., 1 vol., 16271681 wai Eng. 
Lloyd, L. KR. ... .. Lloyd’s List Law Reports, 1919—(current ) we Sta Eng. 
pat he Pr. Cas. .. Liloyd’s Reports of Prize Cases, 5 vols., 1914—1918 és ide Eng. 
Lofit ... be ar Lofts Reports, King’s Bench, foll., 1 vol., 1772—1774. Eng. 
Long. & T. asi . Longfield and Townsend’s Reports, Exchequer cen), 1 vol. 
1841—-1842.. sue Ir. 
Lords Journals . ... Journals of the House of Lords ses as sa Eng. 
Lud. HE. C. .. uder’s Election Cases, $ vols., 1784—1787 ove sie ass Eng. 
Lumley, P. L. 0. -. Lumley’s Poor Law Cases, 2 vols., 18384—1842 ... see aie Eng. 
Lush. __... .. Lushington’s Reports, Admiralty, "1 vol., 1859—1862 ... King. 
Lut. os ens .. Sir E. acne s Entries and eports, ‘Common Pleas, 2 vols., 
1682—1704 ise Iing. 
Lut. Reg. Cas. ... oe Baws Lutwyche’ 8 Registration Cases, 2 vole. 18431858 ssi Eng. 
Lynd. ... oe .. Lyndwood, Provinciale, fol., 1 vol. Seis Eng. 
M. Sie ‘es .. Menzie’s net al of the Supreme Court of the Cape of Good Here 
1828—1850.. S. Af. 
M.&S. ... Maule and Sel *s Reports, King's 8 Bench, 6 vols., 1813—1817. Eng. 
M. & W. Meeson and Welsby’s Reports, Exchequer, 16 vols., pee cent Eng. 
M.C. R... Montreal Condensed Reports Can. 
M.H.O. R Madras High Court Reports ses Se Ss bas age Ind. 
M. L. R. (Vol.) K. B. or 
Q. B. .. Montreal Law Reports, King’s Bench or Queen’s ne ba Can. 
M. Ll. R. ‘(Vol.) S.C Montreal Law Reports, Superior Court... a0 Can, 
M. M. Cas. “ee Martin’s Reports of Mining Oases ... ne eu sie a Oan. 
Mac. a ies Macassey’s New Zealand Reports . N.Z, 
Mac. & G. — Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849—1852 Eng, 
Mac. & H. as Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847—1852... Eng. 
M‘Cle..- is M‘Cleland’s Reports, Exchequer, 1 vol., 1824 sae Eng. 
M‘Cle. & Yo. ... M rs a and Younge’s Reports, Exchequer, 1 vol., "1824— ‘s 
ng. 
Macfarlane Se .. Macfarlane’s J ury Trials, Court of ‘Session (Scotland), 3 parte, 
1888—1839 Scot. 
Macl. & Rob. ... de gee and Robinson’ 8 Scotch Appeals (House of Lords), 1 vol., i 
1 cot. 
Macph. (Ct. of Sess.) ... Macpherson, Court of Session (Scotland), 3rd series, 11 vols., 
1862—1873.. Scot. 
Macq. ... ss a8 Macqueen’ s Scotch Appeals, “House of Lorda, 4 vols. 7 1849—1865 Scot. 
Macr. Macrory’s Patent Cases, 2 parts, 1847—1856 = 
Mad. _... Madras High Court Reporte se se Ind. 
Madd. Maddock’s Reports, Chancery, 6 vols., 1816—1821 Rite es Eng. 
Madd. & G. Maddock and Geldart’s el ia Chancery, 1 bed poem ree 
(Vol. VI. of Madd.) ine Eng. 
Madox Madox’s Formulare Ang ous Eng. 
Madox, Exch. Madox’s Histo ne yainee uities of the Exchequer, 2vols.  ... Eng. 
Mag. ane Magistrate an abe and Parochial Lawyer, renaens 
5 vols., 1848—1852 Eng. 
Man. & G. Stes des eee ‘and Granger’s Reporte, Common Pleas, q vols., "1840— . 
1 ng. 
Man & Ry. K. B. or neue and Ryland’s Reports, King’ 8 Bench, 6 vols., 1827— zs 
ng. 
Nan. & Ry. th “s .. Manning and Ryland’s 8 | Magistrates’ Cases, § 8 vols; 1827—1880.. “ Eng. 
Man. L. J. ... Manitoba Law Journal Can. 
Man. L. R. .. Manitoba Law Reports Pee seis sie abe site ie Can. 
Man. R. temp. Wood .. Manitoba Reports temp. Wood eis Can. 
Mans. ... .. Manson’s Bankruptcy and Company Cases, "21 vols., 19931914 Eng. 
Mar. L. C. ay ... Maritime Law Reports (Crockford), 3 vols., 1860—1871 Eng. 
March ... or .. March’s Reports, King’s Bench and Common Pleas, 1 vol., 
1689—1642 . die Eng. 
Marr. ... et .. Hay & Marriott's Decisions, “Admiralty, 1 ‘vol., 1776—1779_—. Eng. 
Marsh. ... ce .. Marshall’s Reports, Common Eres, 2 vols., 1818—1816 ‘ae Eng. 
Marsh. ... ar .. Marshall’s Reports ... In 
Mayn. ... as bai sa arias 8 Rep orte, Exche ver Memoranda of Edw. I. and Year 
ka of Edw. 11., Year Books, Part I.,1273—1826 ... .. Eng. 
Meg. si te ... Megone’s Companies Acts Cases, 2 vola., 1889—1891 ... Eng. 
Men. ‘ie ees . Menzie's os Sake of the Supreme Court big the Cape of Good 
Hope, 1828—1850 és gue des see S. Af. 


REPORTS INCLUDED IN THIS WorK AND THEIR ABBREVIATIONS. 


Mer. eee eee eee 


Milw. eee 
ver Hep: 
Mol 

Mont. oe 
Mont. & A. 


Mont. & B. ve 
Mont. & Ch. 
Mont. & M. 


Mont. D. & De G. 


Moo. 
Moo. 
Moo. 

P 


Mor. Dict. 


Morr. 

Mos. 

Mun. Rep. 
Murd. Hpit. 


AA 


bb bd > 


oe. 
bs 
iw) 
ne) 


MS 

a 

e 
5 
° 
E 


Doe 
© 


* 


Se a eL A  L T tT Take desleTedeebesiefeleshes 


NNNNN 
Cu 
PP e's 


i AeSa SaaS SSP PPP PP Peewee" 


oat eae 
ze FS 


: pote! 
Q 
> 


ZA A 22 2 hh the 
mn 


. Montagu, 


Merivale’s Reports, Chancery, 3 vols., 1815—1817 - 
Milward’s Kec esiastical Reports (Ireland), 1 vol., 1819-1843 

Molloy’s Re orts, Chancery fimdend) 8 vols., 1808—1831 see 
Montagu’s eporta, Bankruptcy, 1 vol., eee rem 
ey tye and Ayrton’s Reports, Bankruptcy, 3 vols., 1832— 


Mantes and Bligh’s Reports, Bankruptcy, 1 vol., 1832—1833 
Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1888—1840 
monet and Macarthur’s Reports, Ponsrupley: 1 vol., 1826— 


Deacon, and De Gex’s Reports, ‘Bankruptcy, ‘8 vols., 
1840—1844.. 
Moore and Payne’ 8 Reports, “Common Pleas, 5 vols., 1827—1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831—1834 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., peg ee 
Moore’s Privy Council Cases, 15 vols., 1836—1863 ‘s 
Moore’s Privy Council Cases, New Series, 9 vols., 1862—1873 
Moody and Malkin’s sie oe orts, Nisi Prius, 1 vol., 1826—1830 aia 
Moody and Robinson’s eports, Nisi Prius, 2 vols., 1830—1844 
Moody’s Crown Cases Reserved, 2 vols., 1824—1844 
J. B. Moore’s Reports, Common Pleas, 12 vols., 1817—1827 aus 
Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1485—1620 
Morison’s Dictionary of Decisions, Court of Session weet 
43 vols., 1532—1808 - 
Morrell’s Reports, Bankruptcy, 10 vols., 1884—1893 
Moseley’s.Reports, rcEryy fol., 1 1 vol. piateratey 
Municipal Reports... 
Murdoch’s Epitome ... ssa 
Murphy and Hurlstone’s Reports, Exchequer, 1 vol., 1837 
Murray’s Reports, Jury Court (Scotland), 5 vols., 1816—1830 
Mylne and Craig’s Reports, Chancery, 5 vols., 1835—1841 ait 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832—18385 


Native Appeal Cas 

Nichols and Stop’s Roser (Tasmania) 

New Brunswick Digest (Stevens) .. 

New Brunswick Equity Reports 

New Brunswick Reports _... 

New Brunswick Reports (Allen) 

New Brunswick Reports (Berton) .. 

New Brunswick Reports (Carleton) — 

New Brunswick Reports (Chipman) 

New Brunswick Reports (Hannay) 

New Brunswick Reports (Kerr) ... 

New Brunswick Reports (Pugsley and Burbidge) _ 

New Brunswick Reports (Pugsley and eneeD) 

New Brunswick Reports (Pugsley) ei 

New Brunswick Reports en 

Natal Law Reports ... a 

Nova Scotia Reports 

Nova Scotia Reports (Cochran) 

Nova Scotia Reporte (Geldert & Russell) . 

Nova Scotia Reports (James) ‘ve 

Nova Scotia Reports (Oldrights) _... 

Nova Scotia Reports (Russell and Ohesley) 

Nova Scotia Reporte (Russell and Geidert). 

Nova Scotia Reports (Thomson) ... 

New South Wales Reports, Admiralty _... 

New South Wales Reports, Bankruptcy ... 

New South Wales Bankruptcy Oases 

New South Wales Reports, Equity ais 

New South Wales In ustrial Arbitration Cases - 

New South Wales Law Reports _... vas 

New South Wales Land Appeal Oourts _... 

New South Wales Supreme Court Reports 

New South Wales Supreme Court Reports, New Series .. 

New South Wales Weekly Notes 5s 
North-Western Provinces High Court Reports Sid awe aide 
North-West Territories Reporte _... Sibi — ‘a 
New Zealand Jurist . is ante ou és aes 
New Zealand Jurist Mining Law 

New Zealand Jurist, New Series... 

New Zealand Law Reports, 1883—(current) 
New Zealand Law Reports, Court of A 
Nelson’s Reporte, Chancery, 1 vol., 16 ies 


pes yols., 1883—1887 ; 


XxX1)1 


XX1V 


New Mag. Cas. 
New Pract. Oas. 


New Rep. oc 
New Sess. Cas. ... 


Notes of Cases a. 


rots 


Den mame 


bd bd bE thd at bd 
oa 


299999 SoD9900 
be 
© 


P. (preceded by date) ... 


P.& B. ... 
P. & T. ooo 
P. Cas. 


P. D. 


P. E.I. ... 
PoRe. ° sa 
P. Wms. 


Palm. 
Park. 


Pat. App. 
Pater. App. 
Peak 


eake... see 
Peake, Add. Oas. 
Peck. ... eh 
Pelham ... 
Per. & Dav. 
Per. & Kn. 


Per. O. 8S. 
Per. P., eee 


Ph. Sec 

Phil. El. Cas. 
Phillim 

Phillim. Eccl. J ud. 


Phip. 
Pig. & R. 


Pi 
Plowd. 


ea 

Poph 

Pow. R. & D. 
Prec. Oh. 
Price 

pa 

Py. R. 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Nevile and Manning’s Reports, King’s Bench, 6 vols., 1882—1886 

Nevile and penne 8 Magistrates’ Oases, 8 vols., 1882—1886 ... 

Nevile and Perry’s Reports, King’s Bench, 8 vols., 1886—1838 

Nevile and Perry’s Magistrates’ Oases, 1 vol., 1836—1837 sa 

New Magistrates’ Cases (Bittleston, Wise and Parnell), 5 vols., 
1844—1850 . 

New Practice Cases (Bittleston and others), 8 vols., 1844—1848 

New Reports, 6 vols., 1862—1865 

New Sessions Magistrates’ Oases (Carrow, Hamerton, Allen, eto. , 
4 vols., 1844—1861 nae oss eae a 

Newfoundland Reports ies ee ‘se 

Nolan’s Magistrates’ Oases, 1 vol., 1791—1793 dis 

N yi rsa in the Ecclesiastical and Maritime Courte, 7 vols., - 

] amass eee eee 
Noy’s Reports, King’ g Bench, fol., ‘1 vol., "1568—1649 es 


Ollivier Bell and Fitzgerald’s Reports 

Old Bailey Session Papers ... 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1660—1666 

Reports of the High Court of the Orange Free State, '1879—1883 

Ontario Law Reports see 

O’Malley and Hardcastle’s Election Cases, 1869—(current) ae 

South African ter. enone Dranee ne ee a 
Division... 

Ontario Reports 

Official Reports of the South African Republic, 18941899 

Reports of the High Court of the Orange River cee 

Upper Oanada Queen’s mene del rane . 

Ontario Weekly Notes + eg 

Ontario Weekly Reporter ... es cu 

Nova Scotia Reports (Oldrights) .. 

Digest of Ontario Case Law, 4 vols., 1823—1900 

acts : a oe. mane: ) Bench and Common mee fol., 1 vol. 


Law Reports, Probate, Divorce, and Admiralty Division, since 
1890 (e.g., [1891] P.) “se 

New Brunswick Reports (Pugsley and Burbidge) | 

New Brunswick Law Reports (Pugsley and Trueman) ... 

Prize Cases Heard and Decided in the Prize Court During the 
Great War, 3 vols., 1914—1922 ... 

Law Reports, Probate, Divorce, and Admiralty Division, 15 vol, 
1875—1890.. Sas 

Prince Edward Island. Reports 

Ontario Practice 

Peere Williams’ Reports, Chancery ‘and King’ 8 ‘Bench, 3 vols, 


1695—1735.. 
Palmer’s Reports, King’ ) Bench, fol., 1 vol., 1619—1629 veg 
eee 67; App. 


Parker’s Reports, Exchequer, fol., 1 vol., 

16738—1717 
Paton’s Scotch Appeals, House of Lords, 6 vols., "1726—1822 . 
Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851—1873 
Peake’s Reports, Nisi Prius, 1 vol., 1790—1794 . see 
Peake’s Additional Cases, Nisi Prius, 1 vol., 17951812 
Peckwell’s Election Cases, 2 vols., 1803—1806 wee 
Pelham (S. A.) Reports 
Perry and Davison’ a Reports, ‘Queen’ 's Bench, 4 vols, = 1888—1841 
Perry and Knapp’s Election Oases, 1 vol., 1833 . 
Perrault’s Counseil Superieur ess 
Perrault’s Prévosté de Quebec, 1726—17 56 “ ees ee 
Phillips’ Reports, Chancery, 2 vols., 1841—1849 see aay 
aga 8’ Election Cases, 1 vol., 1780 Be va 

imore’s Ecclesiastical Re orts, 3 vols., 1809—1821 

bir ‘E. Phillimore’s Ecclesiastical J udgments, 1 vol., 1867—1875 
Phipson’s Digest of Natal Reports, 1858—1859 ea 
Pigott and Rodwell’s Registration Cases, 1 vol., 1848—1845 
Pitcairn’s Oriminal Trials (Scotland), 8 vols., 1488—1624 ade 
Plowden’s Reports, fol., 2 vols., 1550—1580, and Plowden’s 

Queries, Vol. I. see 
Pollexfen’s Reports, King’ 8 Bench, fol., 1 ‘vol, 1670 —1682 
Popham’s Reports, King’s Bench, fol., i vol., 1591—1627 
Power, Rodwell, and Dew’s Election Oases, 2 vols., 1848—1856 


Precedents in Chancery, fol., 1 vol., 1689-—1722 ais sue 
Price’s Reports, Exchequer, 13 vols., eee see was 
Price’s Mining Com oners’ Cases ae oP see 
New Brunswick Reports (Pugsley) wee be Ses ane 
Pykes’ Lower Canada Reporta ape Bde aes we se 


Eng. 


REPORTS INCLUDED IN THIS WoRK AND THEIR ABBREVIATIONS. 


Q. B. eve eee eee 
Q. B. (preceded by date) 
. B. D. eee 


ae 


» 


Re 

R. 
KR. 
. (Vol. )K.B. “or Q. B. 


2H OLOHOLLOO 
qqeOn SNRRES 


we © 


R. (Ct. of Sess.) 


ae 
‘ 
Lae 


Dons 
& Ps 


ne 


po db dt 
oom 


SB BO EEO mp 


mm 
% 
co 


Real Prop. Oas. 
Rep. Ch. see 
Rep. in O. of A. 
Res. & Eq. Jud. 
Reserv. Cas. 
Rick. & M. 

Rick. & S. 

Ridg. L. & S. 


Ridg. Parl. Rep. 
Ridg. temp. H. ... 
Ritch. Eq. Rep. 


Rob. Ec 
Rob. L. & W. 


Ry. & Can. Tr. Cas. 

y. & M. 6ee eee 
Ryde & K. Rat. App. ... 
Ryde, Rat. App. ae 


Queen’s Bench Reports (Adolphus and Ellis, New Series), 
18 vols., 1841—1852 
ce Reports, ¢ aaa 8 Bench Division, 1891—1901 (9-5 [1891] 


ine i aode: Queen’ 8 “Bench Division, 25 ‘vols., 1876—1890 

Queensland Justice of Peace Reports 

Queensland Law Journal and Reports, 11 vols. “ 187 9—1001 

Quebec Law Reports Ses 

Queensland ia Reports by Beor, 1876—1878 ... ove 

Quebec Practice Reports 

Rapports Judiciaires de Québec, Cour du Banc du Roi, '1892— 
(current)... 

Rapports Judiciaires de Québec, Cour Supérieure, 1892—(current) 

Queensland Supreme Oourt Reports, 5 vols., renee see 

Queensland State Reports a sas ‘es 

Weekly Notes, Queensland .. jee site ges ous da 


The Reports, 15 vols., 1893—1895.. 

Roscoe’s Reports of the Supreme Court of the Cape ‘of Good Hope 
1861—1867, 18711872, 1877—1878 ... 

Rettie, Court’ of Session Cases Reotene) 4th series, 26 vols. - 
1878—1898 

Ramsay, Appeal Cases os Ses ses 

Nova Scotia Reports (Russell & Chesley) .. sei “ea iss 

Nova Scotia Reports (Russell and Geldert) 

La Revue Critique de Législation et de J urisprudence de Canada 

Revue de Jurisprudence 

Revue de Législation et de J urispru rudence, 3 vols., 1845—1848 

New South Wales, Reserved and ite peceone ae 

Ritchie’s Equity Decisions (Russell) ies 

Quebec Revised Reports dis 

Revue Légale, New Series, 1895—(c surrent) sa 

Revue Légale, Old Series, 21 vols., 1869—1892 ... 

Reports of Patent sii 1884—(current)... ie 

Revised Reports 

Rastell’s Entries oe 

Rayner’s Tithe Cases, 3 vols., 157 51782 

Real Property Cases, 2 vols., 1843—1847 

Reports in Chancery, fol., 3 vols., 1615—1710 

Reports in Courts of Ap peal 

New South Wales Ressrved and Equity J udgments 

Reserved Cases 

Rickards and Michael’s Locus Standi Reports, 1 vol., 1885—1889 

Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890-—1894 

ee iene Lapp, and Schoales’ se cle Ireland), 1 ‘vol., 1793—. 

neers Parliamentary Reports. (Ireland), 8 ‘vols., 1784— 

Ridgeway’s Reporte temp. “Hardwicke, 1 “vol. King’s iaeeaees 
1738—1736 ; Chancery, 1744—1746 _... ee 

Ritchie’s Equity Reports .. 2 

Robertson’s Ecclesiastical Reports, 2 vols., "1844—1853 

eon Te ibaa and Wallis’ New County Court Oases, 1 vol., 

Robertson’s Scotch Appeals, ‘House of Lords, 1 vol., 1709—1727 

Robinson’s Scotch Appeals, House of Lords, 2 vols., inten 

Rolle’s Abridgment of the Common Law, fol., 2 vols, ... 

Rolle’s oe King’s Bench, fol., 2 vols., 1614—1625 

Romilly’s Notes of Cases in Equity, 1 part, 17 Lia 

Roscoe, Digest of Building Cases ... 

Rose’s Reports, Bankruptcy, 2 vols., 1810—1816 

Ross’s Leading Cases in Commercial Law (England and Scot- 
land), 3 vols. bes 

Rowe’s Reports (England and Ireland), l ‘vol., 17 98—1828 

Campbell’s Ruling Cases, 25 vols. .. “ 

Russell’s Reports, Chancery, vi vols., 18241829 

Russell and ylne’ 8 Reports, Chancery, 2 vols., 1829—1833 ... 

Russell and Ryan’s Crown Cases Reserved, 1 vol., 1800—1823 

Russell’s Election Reports . be jas ves 

Railway and Canal Cases, 7 ‘vols., 1835—1864 sia 7 wae 

Railway and Canal Traffic Oases, "1855—(curren t) - 

Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823—1826 ... 

Hage and Konstam’s Reports of Rating Appeals, 1 a ed 


904.. 
Ryde’ 8 Rating “Appeals, 3 vols., 1871—1893 se cue sae 


xxv 


Eng. 


Eng. 
Eng, 
Aus. 
Aus. 
Can. 


Can. 


Can. 
Can. 
Aus. 
Aus. 
Aus. 


XXvI 


SM: 


m nD ZA 


Me -Tnal ah 


7 # 


receded by date) 
. L.) (preceded 


ate). 
receded by 


FO O> bbDD 
Scag 


Pez pap! 
4 


DRADMMDDD DMD aM Mm 
pS mi: 


ppp ROMS’ 


= 
ae 
a 


Sc. R. R. 
Sch. & Lef. 
Scott 


Scott, N. R. 
Sea. & Sm. 


Sel. Cas. Ch. 


Selwyn's N.P. ... 
Seas. Cas. K. B. 
Sett. & Rem. 


Sh. (Ct. of Sess.) 
Sh. & Macl. 

Sh. Dig. 

Sh. Just. 


Sh Teinde Gt. 


Shep. Touch. 

Show. .... see 
Show. Per Cas. 
Sid. ae 


Sim. 

Sim. & St. 

Sim. N. S. 
Skin... as 
Sm. & Bat. va 
Sm. & G. 

Smitb, K. B. 
Smitb,L.Q.  ... 
Smith, Reg. Cas. 
Smythe ... sae 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Searle’s Reporte of the Supreme Court of on cape of “ee sd 
South African Law Journal... See 

South Australian Law Re orts eee eee eee eee ete 
South African Law Repo 

ee of the High Court of the South African Republic, 1881— 


South Australian State Reports, ,since 1921 (e. Gss [1921] Ss. “A. S. R. ) 
sien of the Supreme Court of the Cape of wees Hope aa 


Court of Session Cases (Scotland) since 1906 ne g. = Tt 1906] 8. O. _ 

Court of Session ae (Scotland) (House of merer); since 1906 
ut ot 3 , [1906] 8. C. (H. L.)) 

Co ‘a ouoery, ‘Cases (Scotland), eince 1906 (e. a [1908} 8. 0. 

Geta Su reme Court Rep porta 

Scots Law Times, 1893 ieuteent) 

Queensland State Reports 

Reports of the High Gourt of Southern Rhodesia 

Stuart’s Lower Canada Reports _... 

New South Wales, State Reports ... 

Queensland Reports, Supreme Court 

Stuart’s Vice-Admiralty Reports ... 

Saint’s Digest of Registration Cases, 1848-1906, 1 vol. 

Salkeld’s Reports, King’s Bench, 8 vols., 1689—1712 ... 

Saskatchewan Law Reports 

sa 0 and Scully’s Reports, Rolls Court (Ireland), 1 vol., 1887— 

Saunders’s Reports, King’ 8 Bench, 9 vols., '1666—1672 

Saunders and Austin’s Locus Standi Reports, 2 vols., 1895—1904 

Saunders and Bidder’s Locus Standi Reports, 1905—(current) 

Saunders and Cole’s Reports, Bail Court, 2 vols., 1846—1848 ... 

Saunders and Macrae’s County Courts and Insolvency Oases 
(County Courts Cases and Appeals, Vols. II. and III.), 2 vores - 
1852—1858.. 

Savile’s Reports, Common Pleas, fol., 1 vol., 1580—1591 

Sayer’s Reports, King’s Bench, fol., i vol., 1761—1756 

Scottish Jurist, 46 vols., 1829-18738 ae sag san os 

Scottish Law Reporter, 1865—(current) ... ne re ai 


Scots Revised Re 
roy’s Reports, Chancery (Ireland), 2 vole, 


Schoales and Lefro 
1802—1806.. 

Scott’s Reports, Common Pleas, 8 vols., 1834—1840 hiss 

Scott’s New Reports, Common Pleas, 8 ‘vols., 1840—1845 

cas cam Smith’s Reports, Probate and Divorce, 1 vol., 1859— 

carne — in Chancery, fol., 4 vol., '1685—1698 (Pt. iil. of Cas. 
in ) 

Selwyn’s Abridgement of the Law of Nisi Prius 

Sessions Settlement Cases, King’s Bench, 2 vols. a 1710—1747 

Cases adjudged in K. B. concerning Settlements & nena 
1 vol., 1710—1742 . 

Shaw, Court of Session Cases (Scotland), lat series, 16 vols., 
1821—1838.. 

Shaw and Maclean’s Scotch ‘Appeals, House of. Lords, 8 vols., 
1885—1838.. 

P. Shaw’s Digest of. Decisions (Scotland), ed. by Bell and 
Lamond, 8 vols., 1726—1868 sea 

P. Shaw’s J usticiary Decisions (Scotland), 1 vol., “1819—1881 Sug 

P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821—1824 

P. Shaw’s Teind Court Decisions (Scotland), 1 vol., poee ower 

Sheppard's Touchstone of Common Assurances ... i 

Shower’s Reports, King’s Bench, 2 vols., 1678—1695_... 

Shower’s Cases in Parliament, fol., 1 vol., 1694—-1699 ... 

Siderfin’s Reports, King’s Bench, Common Pleas aug Exchequer, 
fol., 2 vols., 1657—1670 

Simons’ Reporte, Chancery, 17 vols., 1826—1852 sc 

Simons and Stuart’s Reporte, Chancery, 2 vols., 18221826... 

Simons’ Reporte, Chancery, New Series, 2 vols., 1850—1852 

Skinner’s Re eee King’s Bench, fol., 1 vol., 1681—1697 sas 

Smith and Batty’s Reports, King’ 8 Bench (Ireland), 1 vol., 
1824—1825 z isi 

Smale and Giffard’s Re orta, ‘Chancery, 8 vols., 1852—1857 ... 

J. P. Smith’s Reporte, King’s Bench, 8 vols., 1808—1808 iva 

Smith’s Leading Cases, 2 vols. ade say ‘es 

C. L. Smith’s Registration Cases, 1895—(curren t) ae iss 

Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1889—1840 


S. Af. 
S, Af. 

Aus, 
8S. Af, 


S. Af. 
Aus. 


S. Af. 
Scot. 
Scot. 


Scot. 


Scot. 
Aus. 
S. Af, 
Can. 
Aus. 


a 
ng. 
Eng. 
Can. 


Ir. 


Eng. 
Eng. 
Eng. 


Eng. 
Eng. 
Eng. 
Scot. 
Scot. 
Scot. 


Ir. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Scot. 
Scot. 


Scot. 
Scot. 


Scot. 
Eng. 


Eng. 
Eng. 


Eng. 
noe 

ng. 
E 


Eng. 


Ir, 
Eng. 
Eng. 


Eng. 
Ir. 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Fol. Jo. eee eve eee 

Spence .. ae ake 
Spinks ... 

oP R. Qd. (preceded by 
d ate) een 

Stair Rep. 


Stark. eee eee 

State Tr. eee 

State Tr. N.S. 

Stewart ... éee — 
Stockton wee des 
Story ows aes _ 


Stra. re ae ee 
Stu.M.&P. ... se 
Stuart 


Stuart, Adm. = a 
Stuart, Adm. N, S. aa 


Stuart, K. B. 
Sty. 

Sw. wee 
Sw. & Tr. 
Swan. 


Swin. 
Syme 


T. & M. ... 


T. L. R. 
SES. 5 us 
PoP. Ds 
T. Raym. 


Tam. aus 
Tas. L. R. 
Taunt. 

Tax Cas. 
Tay. ne 
Temp. Wood 
Term Rep. 
Terr. L. R. 


Toth. 

Town. St. “Te, 

Trem. P. 0, 

Trist. oes 

Tudor, i 0. Merc. Law. 
Tudor, L. O. Real. BRED: 
Turn. & R, ee ee 


Tyr. 
Tyr. & Gr. 


o. 
eis: 

Cong 

& 


ojore) 
pias 
ais 


OZ 
TM 


B 


bo bd bd bd 
> 
Q. 
; 


a 
Sd 
. 
. 
2 
es 


3 


dddddq ddda: 
7 
a 


a 
P 


Solicitors’ Journal, 1856—(current) ane 
Spence’s Equitable Jurisdiction of the Court of Chancery sa 
Spinks’ Prize Court Cases, 2 parts, 1854—1856 ... eee a 


Queensland State Reports, since 1902 (e. 
Stair’s Decisions, Court of Session ( 


, (1902] St. R. Qd.) ... 
otland ), fol., 2 vols., 


1661—1681.. ivy 
Starkie’s Reporte, Nisi Prius, 8 vols., 18141823 a5 
State Trials, 34 vols., 1168—1820 . sos oe 


State Trials, New Series, 8 vols., 1820—1858 sg 
Stewart’s Nova Scotia Admiralty Reports, 1803—1813 
Stockton’s Vice-Admiralty Report and Digest... de 
Story’s Commentaries on Equity J arisprudence .. aise 
Stuart s Reports, 2 vols., 1716—1747 

Milne, and Peddie’s PaveDOrts (Scotland), 2 vols.; 1851— 
ees Cases (Stuart) 
Stuart’s Vice-Admiralty (Lower Canada) Cases, 1836—1856 ... 
clara : Vice-Admiralty (Lower sees waa 2nd series, 1859 

—1874 

Stuart’s Reports of Cases in ‘King’ 8 Bench, ete. (Lower Canada y 


1810—183 
Style’s Reports, King’ 8 Bench, fol., ‘1 vol., "1646—1655 .. 
Swabey’s eports, Admiralty, 1 vol., 1855—1859 


Swabey and Tristram’s Reports, Probate and Divorce, 4 vole. 
1858—1865 . sie as 
Swanston’s Rep sorts, Chancery, 3 vols., 1818—1821 ove 
Swinton’s J usticiary Reports (Scotland), 2 vols., 1835—1841 ... 
Syme’s Justiciary Reports (Scotland), 1 vol., 1826—1829 


seer alia and Mew’s Criminal Appeal wane 1 vol., 1848— 


pe oe "Witwatersrand High Court. (‘Lransvaal Colony: D 

1902—1909 

Sir T. Jones’s Reporte, King’ s Bench and Common Pleas, fol., 
1 vol., 1667—1685.. 

Reports of the Witwatersrand High Court (Transvaal Colony), 
1910—(current) .. 

The Times Law Reports, 1884—(current) 

Reports of the Supreme Court of the Transvaal, 1910—(current) 

South African Law reports, Transvaal Provincial Division 

i nee Raymond’s Reports, King’s Bench, fol., 1 vol., 1660— 


Reports of the Supreme Court of the Transvaal, 1902—1909 
Tamlyn’s Reports, Rolls Court, 1 vol., 1829—1830 ie 
Tasmanian Law Reports 

Taunton’s Reports, Common Pleas, 8 vols., , 1807—1819 

Tax Cases, 1875—(current) ae Sa 

Taylor’s King’s Bench Reports 

Manitoba Reports temp. Wood 

Term Reports (Durnford and East), ‘fol., 8 vole.» ‘1785-1 800 . 
Territories Law Reports _... se 

Nova Scotia Reports (Thomson) 


Tothill’s Transactions in Chancery, 1 vol., 1659—1646 .. 

Townsend, Modern State Trials... is sve 
Tremaine Pleas of the Crown, 1 vol., "1667 a es 
Tristram’s Consistory Judgments, L vol., 1872—1890 wee 
New Brunswick Reports (Trueman) oo 


Tudor’s Leading Cases on Mercantile and Maritime Law 
Tudor’s Leading Cases on Real Property 

Turner and Russell’s Reports, Chancery, 1 vol., 1822—1825 
Tyrwhitt’s Reports, Exc equer, 5 vols., 1880—1835 

Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1835—1836 


Upper Canada Jurist 
Canada Law Journal, New Series, 1865—(current) 
Canada Law Journal, Old Series, 10 vols., 1855—1864 . 


Upper Canada Reports, Queen’s Bench _... oes 
Fiji Law Reports (Udal) _... se eee sie 
Victorian Law Reports ie ies Ss ive 
Victorian Reports see ihe wea 
Victorian Reports (Admiralty) wes jae wee see pee 
Victorian Reports (Equity) i ee se Ste ove 


Victorian Reports (Law) ... ee 
Vaughan’s Reports, Common Pleas, ‘fol., 1 vol., 1666—1673 ee 


Eng. 
8. Af. 
Eng. 
S 


Eng. 
Aus. 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


Can. 
Can. 
Fiji. 


Aus. 
Aus. 


Aus. 
Aus. 
Eng e 


XXVIll 
Vent. ... ike _ 


Vern. eos eee aes 
Vern. & Scr. vee ies 


Ves. or we 
Ves. & B. 

Ves. Sen. 

Vin. Abr. 

Vin. Supp. 


4 


is 
4 


He 
"a 94% p 


Coy 
=) 


BRD 


. (preceded by date) 


~-_~ 


Pgq PPPZZrrP 


# 


444 SARSAAAA AA HAAR 
eo & 
ie 
se) 


Welsh, Reg. Cas. 

Went. Off. Ex. 

West 

West temp. Hard. 

ee Tithe Cas. 
White 

Wiel. & Tud. LG. 

Will. Woll. & Dav. 


Will. Woll. & H. 


Willes 
Wilm. 
Wils. 


Wils & S. 


Wils. Ch. 

Wils. Ex. oes Si 
Win. see pee axe 
Wm. Bi.... ae ; 
Wm. Rob. 

Wme. Saund. 

Wolf. & B. 

Wolf. & D. 

Woll. ses 

Wood 


Y. A. D. ue 
Y. & O. Ch. Cas, 


Y.&O. Ex. ... 
gs & an eee een eee 
Y. B. ies wei 


Yelv. e3 er 
You. Bee ar Fae 


REPORTS INCLUDED IN THIS WprRK AND THEIR ABBREVIATIONS. 


Ventris’ Reports (Vol. I., King’s pees Vol. haut am 
Pleas), fol., 2 vols., 1668—16 691 . eee eee 

Vernon’s Reports, Chancery, 2 vols., 1680—1719 

Vernon and Scriven’s Reports, King’ s Bench (Ireland), 1 vol. 


1786—1788.. — 
Vesey Jun.’s Reporte, ‘Chance ,19 vols., "1789—1817 ... se 
Vesey and Beames’s Reports, hancery, 8 vols., 1812—1814 ... 
Vesey Sen.’s Reports, 2 vols., 1747—1756 eee or 
Viner’s Abridgment of Law and Equity, fol., 22 vols. 


Supplement to 5 Viner’ s Abridgment of Law and Equity, 6 vols. 


Watermeyer’s Reports of the Supreme ay of we ene at Goer 
Hope, 1857 ba 

West Australian Law ‘Re orts 

Webb, A’Beckett and Williams’ Victorian ‘Reports 

Wyatt and Webb... 

Workmen’s Compensation "Cases "(Minton-Senhouse), 9 vols. “ 
1898—1907.. 

South African Law Reports, "Witwatersrand High Court as 

Sir W. Jones’s Reports, King’s Bench and Common Pleas, fol., 
1 vol., 1620—1640 .. ; 

South African Law Reports, ‘Witwatersrand Local Division 

Western Law Reporter ean 

Western Law Times 

Law Reports, Weekl notes, 1866—(current) (e. 0 (1866) W. N. ) 

Calcutta Weekly Notes = 

Weekly Reporter, 54 vols., 1852—1906 

Sutherland’s Weekly Reporter sas 

Weekly Reporter, reporting cases in the Cape Provincial 
Division <x 

Wyatt, Webb and A’Beckett 

Western Weekly Reports _.. see 

Wallis’ Reports, Chances (Ireland), 1 vol., 1766—1791 os 

Webster’s Patent Cases, 2 vols., 1602—1855 wae eas 

Welsh’s Registry Cases (Ireland), 1 vol., 1832—1840 mre sus 

Wentworth’s Office and Duty of Executors ais a 

West’s Reports, House of Lords, 1 vol., 1839— 1841 

West’s Reports temp. Hardwicke, Chancery, 1 vol., 1736—1740 

Western’s London Tithe Cases, 1 vol., 1592—1822 

White’s Justiciary Reports (Scotland), 8 vols., 1886—1893 

White and Tudor’s Leading Cases in Equity, 2 vols. 

Wightwick’s Reports, Exchequer, 1 vol., 1810—181] ... 

Willmore, Wollaston, and Davison’s Reports, Queen’s Bench and 
Bail Court, 1 vol., 1837... 

Willmore, Wollaston, and Hodges’ ‘Reports, Queen’ 8 Bench and 
Bail Court, 2 vols., 1838—1839 . 

Willes’ Reports, Common Pleas, 1 vol., 173 17 68 

Wilmot’s Notes of Opinions and J udgments, 1 vol., 17 57—1770 

G. Wilson’s Reports, King’s Bench and Common Pleas, fol., 
3 vols., 1742—1774 

Wilson and Shaw’s Scotch ‘Appeals, House of Lords, ' 7 vols. “ 
1825—1835.. 

J. Wilson’s Reports, Chancery, 2 vols., 1818—1819 ae 

J. Wilson’s Reports, coapeng ty er in Equity, 1 part, 1817 

Winch’s Reports, Common Pleas, fol., 1 vol., 1621—1625 o 

William Blackstone’s Reports, King’s ‘Bench and Common pene 
fol., 2 vols., 1746—1779 ... 

William Robinson’s Reports, Admiralty, 8 vols. a "1838—1850 . 

Williams’ Notes to Saunders’ Reports, 2 vols. 

Wolferstan and Bristowe’s Election Cases, 1 vol., "1859—1864 .. 

Wolferstan and Dew’s Election Cases, 1 vol., 1857—1868 3 

Wollaston’s Reports, Bail Court and Practice, 1 vol., 1840—1 841 

Wood’s Tithe Cases, Exchequer, 4 vols., 1650-—1798 oes sus 


Young’s Vice-Admiralty Reports ... 

one and Collyer’s hii Chancery ‘Cases, 2 vols. s 1841— 

Younge and Collyer’ 8 " Reports, Exchequer in Equity, ‘4 vols. 
183838—1841.. 

Saal ee J ervis’ Reports, Exchequer, 3 ‘vols., 1826—1830 . 
ear eee 

Yalverton' : Reports, ‘King’ 8 Bench, fol., 1 ‘Vols, 1602—1618 see 

Younge’s Reports, Exchequer in Equity, 1 vol., 1830—1832 ... 


Eng. 
Eng: 


Ir. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


Eng. 


ABBREVIATIONS 
USED IN THIS WORK, 


(For Abbreviations used in citing Reports, see pp. xiii.—xxvlii., ante.) 


a ny 

A.G. . ;: for Attorney-General. 
Act. . . » Actiengesellschaft. 
Admlity. : » Admiralty. 
Affd. . : » Affirmed. 
Affg. . ; » Affirming. 
Akt. ‘ » Aktiengesellschaft ; Aktiebolaget ; Aktieselskabet. 
Anon. . : » Anonymous. 
Apld g » Applied. 
Appct.. : » Applicant. 
Appln.. : » Application. 
Appln.. ‘ », Application to Register a Trade Mark. 
Applt. ‘ » Appellant. 
Apprvd ‘ » Approved. 
Arbn. . ‘ » Arbitration. 
Archbp . » Archbishop. 
Art. : ‘ » Article. 
Assce ‘. » Assurance. 
Assocn. ‘ » Association. 
BeCs 4 é » Borough Council. 
Bkpcy. : » Bankruptcy. 
Bkpt. . : » Bankrupt. 
Bldg. Soc : Building Society. 

p. ° . Bishop. 
OoAy Court of Appeal. 
Oo. & 8S. L. Ry. Co City & South London Railway Oo. 
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Quere. 
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Rural Sanitary Authority. 
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Rules of the Supreme Oourt, 1883, 
Referred. 
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Revers 
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Vice-Chancellor. 
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MEANING OF TERMS 
USED IN CLASSIFYING ANNOTATING CASES. 


THE different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
jn accordance with these meanings. The annotating cases, except such as are classified 
as **Mentioned,’’ are grouped according to the points in the case which they annotate. 
within these groups they are listed chronologically, except such as are classified as 
“ Referred to,’’ which come at the end of the group and are arranged inier se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ‘‘ Mentioned ”’ arranged chronologically inter se. The terms used in classifying 
the annotating cases are as follows :— 


‘* APPLIED ”’ (Apld.).—This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 


‘* APPROVED ”’ (Apprvd.).—This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a bigher court than the former. 


‘‘ CONSIDERED ”’ (Consd.).—This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 


‘¢ DISTINGUISHED ”’ (Distd.).—This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 


‘* DOUBTED ”’ (Dbtd.).—This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 


‘‘ HXPLAINED ”’ (Expld.).—This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious on 
the face of the report. 


‘‘ EXTENDED ”’ (Extd.).—Compare ‘‘ APPLIED,” supra. 


‘Ss HOLLOWED ”’ (Folld.).—-This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 


“Not FoLtLowep ”’ (N.F.).—Compa&re ‘‘ FOLLOWED,’’ supra, to which it is the adverse. 


‘Ss OVERRULED ”’ (Overd.).—This expression is used where the annotating case is on sub 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 


‘‘ REFERRED ”’ (Refd.).—This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 


‘¢ MENTIONED ”’ (Mentd.).—This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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COURTS. 


See VoLumME XVI. 
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COURTS—MARTIAL. 


See Royvat Forcsgs. 


COVENANTS. 


See Contract; DEEDS AND OTHER INSTRUMENTS; LANDLORD AND TENANT; SALE 
OF LAND. 


COVERTURE. 


See HUSBAND AND WIFE. 


COWSHEDS AND’ DAIRIES. 


See PuBtic HEALTH AND LocaL ADMINISTRATION. 


CREMATION. 


See BuRIAL AND CREMATION. 


CRIMINAL INFORMATION. 


See CRIMINAL LAw AND PROCEDURE. 


CRIMINAL LAW AND PROCEDURE. 


PART I. PRINCIPLES OF CRIMINAL LIABILITY ‘ 
Srecr. 1. THE NATURE OF CRIME IN GENERAL-——DEFINITIONS 
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P 
PART XXI. OFFENCES RELATING TO ARREST, THE PROSECUTION AND PUNISH- 
MENT OF CRIMINALS, AND THE EXECUTION OF CIVIL PROCESS 


SEcT. 1. MISPRISION . : : 5 A ‘ ; ; : 
SUB-SECT. 1. MISPRISION OF TREASON . ; : ‘ ‘ 
SuB-SECT. 2. MISPRISION OF FELONY ‘ : ‘ : ‘ 

SrecT. 2. COMPOUNDING OFFENCES ? ‘ ‘ ‘ ‘ 

SUB-SECT. 1. FELONIES . ; ‘ ; 

SusB-sEcT. 2. MISDEMEANOURS ; ; : ; ‘ 

SUB-sEcT. 3. PENAL ACTIONS ‘ . : - ; : . 
SUB-SECT. 4. COMPROMISE OF CRIMINAL PROCEEDINGS—CIVIL LIABILITY 

SEcT. 3. CORRUPT REWARDS : : . ‘ ‘ ‘ é ‘ 

Sect. 4. RESISTING OR OBSTRUCTING A CONSTABLE . ‘ : ‘ 

Sect. 5. RESISTING OR OBSTRUCTING BAILIFFS AND OTHER OFFICIALS . 

Sect. 6. OFFENCES RELATING TO PRISONERS . : ; 

SUB-SECT. 1. PRISON BREACH ‘ , : 

SUB-SECT. 2. ESCAPE : : ; F : : ; ; ; 
SUB-SECT. 3. RESCUE . ‘ ‘ 

SuB-SECT. 4. CONVICT AT LARGE . ‘ : ‘ ‘ ‘ 


Sect. 7. PouND BREACH AND RESCUE OF CHATTELS TAKEN UPON DISTRESS 


PART XXIT. OFFENCES AFFECTING THE PROPERTY AND PREROGATIVE OF THE 


CROWN F : ‘. : ‘ ‘ 

SEcT. 1. POSSESSION OF Cees STORES ; : ; : : 

Sect. 2. COINAGE OFFENCES . ‘ ; ; ‘ 7 ; 
SUB-SECT. 1. COUNTERFEITING Cais : ; ; ; ; ; 
SUB-SECT. 2. COLOURING COIN - n ‘ ‘ : : ° 
SuB-sEcT. 3. UTTERING COUNTERFEIT COIN. ‘ r ‘ ; 
SuB-sEcT. 4. POSSESSION OF COUNTERFEIT COIN ‘ ; é 
Sus-secT. 5. MAKING COINING TOOLS . : : ; ‘ 
SuB-sEcT. 6. POSSESSION OF COINAGE TOOLS 
SuB-SECT. 7. PROCURING COIN OR DIES . 

Secr. 3. CONCEALING TREASURE TROVE 

Sect. 4. SMUGGLING . : , ‘ ° ‘ ° 


PART XXIII. OFFENCES RELATING TO ELECTIONS. See ELEcTions. 


PART XXIV. OFFENCES ON THE HIGH SEAS . - ‘ ; ‘ 
Sect. 1. PIRACY . ‘ ; ‘ ‘ : : P 
SuB-sEcT. 1. PrRAcY JURE GENTIUM 
SUB-SECT. 2. PIRACY BY STATUTE . ‘ ‘ : : : 
Srecr. 2. SLAVE TRADE—KIDNAPPING . : ‘ ‘ . 


PART XXV. OFFENCES RELATING TO FOREIGN NATIONS 
Sect, 1. OFFENCES PREJUDICING RELATIONS WITH FOREIGN STATES 
Secr. 2. FOREIGN ENLISTMENT’ 


PART XXVI. OFFENCES AGAINST RELIGION 
Sect. 1. BLASPHEMY . ‘ ‘ : ‘ ; a 
Sus-sectr. 1. In GENERAL ’ ‘: : ’ . 
SuB-SEcT. 2. MATTERS NOT AMOUNTING TO BLASPHEMY 
Sect. 2. DISTURBANCE OF PUBLIC WORSHIP . 
Sect. 3. SACRILEGE 


PART XXVII. OFFENCES RELATING TO MARRIAGE 
Sect. 1. BIGAMY . . 
SuB-SECT. 1. THE FIRST MnehGe: “ 


A. Celebration of Marriage and Identity of Parties 
B. Validity of the Marriage _. ; : : ; : 
C. Subsistence of the Marriage . 
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SuB-sEcr. 2. THE SUBSEQUENT MARRIAGE : : : : ; : 
SuB-sEcT. 3. GROUNDS OF DEFENCE 
A. Seven Years’ Absence . ; ; ‘ : ; : j ‘ ; . 
B. Belief of Death . : ‘ : ; ; ‘ . 
O. Belief of Invalidity of first Miivviags ‘* 
D. Belief of Dissolution of first Marriage 
SuB-sEctr. 4. EVIDENCE OF HUSBAND OR WIFE 
Sect. 2. OFFENCES RELATING TO SOLEMNISATION OF NaneieGa 
Snort. 3. FALSE DECLARATIONS AND NOTICES . - ; ; : - ‘ . 
Sect. 4. ADULTERY. See HUSBAND AND WIFE. 


PART XXVIII. OFFENCES AGAINST DECENCY AND MORALITY . ‘ ; 


Secr. 1. INDECENT EXPOSURE 
Sacr. 2. INDECENT EXHIBITIONS F : : : ;: ; 
Sect. 3. INDECENT PUBLICATIONS ; : ; ; ; ; ‘ eS , 
Srecr. 4. INDECENT LANGUAGE 
Sect. 5. UNNATURAL OFFENCES 

SuB-sECT. 1. SODOMY AND BESTIALITY ' : 

SUB-SECT. 2. INDECENT ASSAULT ON MALE PERSON 

SuB-SEcT. 3. Gross INDECENCY 
Sect. 6. DISORDERLY HOUSES 

SuB-SEcCT. 1. BROTHEL KEEPING 

A. Liability at Common Law 
B. Liability under Statute 

Sect. 7. UNLICENSED PLACES OF TENGEN DMD: 

SuB-SEcT. 1. UNDER DISORDERLY HovusEes Acr 

SUB-SECT. 2. UNDER PUBLIC HEALTH ACTS 

SuB-sEcT. 3. SUNDAY ENTERTAINMENTS . ; 
Srecr. 8. BETTING AND GAMING. See GAMING AND WiGRHING: 
Secr. 9. LOTTERIES. See GAMING AND WAGERING. 
SecT. 10. INVITING MINORS TO BET OR BORROW MONEY 
Sgecr. 11. OFFENCES RELATING TO BURIAL AND OREMATION 
SEcT. 12. DRUNKENNESS ‘ 


PART XXIX. OFFENCES AFFECTING PUBLIC HEALTH, SAFETY AND CONVENIENCE 
Secr. 1. UNWHOLESOME FoopD. 
SecT. 2. OFFENCES BY INNKEEPERS 


PART XXX. OFFENCES RELATING TO MERCHANT SHIPPING 


Sect. 1. LEAVING SEAMEN BEHIND 

Sect. 2. PERSUADING SEAMEN TO DESERT 

Secr. 3. MISCONDUCT ENDANGERING SHIP 

Srecr. 4. FAILURE TO RENDER AID AFTER Sauiision 
Secr. 5. SENDING UNSEAWORTHY SHIP TO SEA 


PART XXXII. OFFENCES RELATING TO TRADE 


Secr. 1. CONSPIRACY TO INJURE TRADERS ‘ 
Sect. 2. DECRYING OR ENHANCING PRICE OF GOODS OR " SHARES 
Sect. 3. OFFENCES IN RELATION TO TRADE DISPUTES < : ‘ ‘ ‘ 
Sus-skor. 1. DISPUTES BETWEEN EMPLOYERS AND WORKMEN GENERALLY. See TRADE 

AND TRADE UNIONS. 

SuB-SEcCT. 2. CASES PRIOR TO THE CONSPIRACY AND PROTECTION OF PROPERTY ACT, 
1875 ‘ ‘ ; 
SUB-SECT. 3. OFFENCES UNDER THE Goxeninnes AND PLOeGtiON OF Picpiaae Acrs 
A. Intimidation or Injury 
B. Persistently Following . : ‘ : é 
C. Hiding or Deprivation of Property : : . ; ; : 
C2 
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7 D. Watching and Besetting : ; ‘ ‘ ‘ : : : - 67 
E. Form of Indictment or Chaviction. ‘ , f ‘ : ; : . 7 

F. Saving as to Sea Service ; : : : ‘ ‘ ; : ; ~ 167 


Sect. 4. Truck Act. See MASTER AND SERVANT. 
Sror. 5. FALSE TRADE MARKS AND TRADE DESCRIPTIONS. See TRADE MARKS AND DESIGNS. 


PART XXXII. LIBELS AND INDICTABLE SLANDERS. See LIBEL AND SLANDER. 


PART XXXIII. OFFENCES AGAINST THE PERSON . , , ‘ ; : ~ 769 
SEcT. 1. HOMICIDE F ‘ ; ; : : : ‘ . 69 
SUB-SECT. 1. MURDER AND MM RNGAUGeT ER ; ; ‘ ; : : ‘ . 769 
A. In General . : ; ; ; ‘ : : : ; ‘ . 769 
B. The Person Killing . : : : 4 ; . : : ‘ . 71 
C. The Person Killed : ; ‘ ; : . : : F ‘ a YET 
D. Cause of Death . : , ; : : ; ‘ : : ‘ ~ 772 
E. Time of Death . : . ; ‘ ; : ‘ ‘ ‘ ; . 776 
F. Provocation ; : ' ‘ : ; : : ; . . 776 
(a) Effect of Provocation . , ; ’ : 4 ; ; ‘ . T7176 

(6) Effect of express Malice , : : : . : ; : . 78 

(c) Effect of Interval of Time : : : : : ; ; , . 178 

(da) Sufficiency of Provocation . : , F ; ‘ ; : . 779 

i, In General . : ; : . ‘ ; ; ‘ : . 79 

li. Words and Gestures : : : ; ; ; : ‘ . G79 

iii. Assault : ‘ : : : : : ; : . 780 

iv. Discovery of Adultery , ‘ ; , ; ; ; : . 781 

G. In Combat ‘ ; : , : ‘ ‘ : ; . 782 
(a) Deliberate Oonbest P ‘ : : ; ; ; ; ‘ . 182 

(6) Sudden Quarrel . : : i f f ; : . 783 

H. In course of Resistance to legal Process. ‘ : ; ; ‘ : . 184 
(a) Lawful Arrest ‘ : ; . : : ; ; , . 784 

(6) Arrest informal or illegal ; : ; ‘ ; ; : » 785 

I. In course of committing unlawful Act . i ; ; ‘ : ‘ . 787 
J. In course of committing wanton Act. ‘ : : ; ‘ ‘ . 789 
K. Killing by Request or to save Life ; ; : ; ‘ : : . 790 
L. Agreements to commit Suicide ‘ ’ ; : : : ' . 790 
M. By improper Performance of lawful Act : ; , ‘ ; ; . 791 
(a) In exercise of Authority : : : ‘ : : , ; ~ @9l 

(6) Correction of Children -. : : : ; : ‘ : : . TW 

N. By neglect of Duty. ‘ ; : ; . : : : ‘ . %92 
(a) Neglect of Children : ; : : ; ; . %92 

(6) Neglect of aged and helpless Persons : ‘ ‘ ; , : . T9094 

(c) In course of a a ‘ ; R ; : ; ‘ ; . 796 

i, In General . : ; ; : ; ‘ . 96 

1. Railways ; : : : : : ‘ : ; ‘ . 97 

ili. Ships. : é : ; ‘ ; , : . TW97 

iv. Mines and Machinery ; ; ; ‘ ; ; , . 198 

O. By Negligence . : j ; ; ; ; : Q . 798 
(a) Use of Firearms . ‘ : ; 2 ; ‘ : : . 798 

(6) Driving and Riding j : : ; : ; ; : : . 498 

(c) Navigation . : , F . ; : ’ : é - 800 

(2) In course of Business . : : ; ‘ : ; an . 800 

(e) Custody of Animals ‘ : ; : : : . 800 

(f) Medical Treatment p ; : ; ‘ ; : . 800 

(g) Contributory Negligence ; ‘ ; } : : : . 802 

P. Indictment and Trial . : : : ; ‘ ‘ : ‘ ; . 802 
Q. Evidence . ' ‘ : : ; : P , é ‘ ; . 803 
(a) In General . : ; : ; : ‘ , : . . 803 

(b) Dying Declarations : : . : ; ‘ ‘ ‘ ; . 804 

i. Form and Contents ‘ ; ‘ : ; ‘ : ; . 804 

ii. Admissibility in General ; . F : . ; ’ . 805 

ili. Belief in impending Death : ‘ ‘ ; ; ; : . 807 
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SUB-SECT. 2. JUSTIFIABLE HOMICIDE ; ‘ ; ; : ;: : 
SuB-spcT. 3. EXCUSABLE HOMICIDE ; : : ; ; , , 
Sect. 2. SUICIDE—MAIMING . 
Sect. 3. CONSPIRACY TO MURDER 
Sect. 4. INCITEMENT TO MURDER . ‘ ; : ; ; ‘ : 
Sect. 5. THREATENING TO MURDER : : ‘ : ‘ 


Sect. 6. FELONIOUS ASSAULTS 
SuB-sEcT. 1. FORM OF ASSAULT : : : , ; . F 
A. Wounding . : , . : ; : ; P : ; 
B. Shooting ‘ : : : ; 
C. Grievous Bodily Hatta: ; ; : P ‘ : ; ' 
D. Actual Bodily Harm . , : ; : ; : ‘ ‘ 
SuB-SEcT. 2. THE INTENT 
A. Intent to Murder ; 
B. Intent to Maim, Disfigure, Disable, or ac Grievous Bodily Hatin 
C. Intent to resist Lawful Arrest ; A : 
Secr. 7. ASSAULT 


SUB-SECT. 1. WHAT IS AN ASSAULT 
SuB-SECT. 2. GROUNDS OF DEFENCE 
A. Consent ; : : i : " : : : 
B. Accident. 
C. Lawful Coraction 
(a) The Right to Correct ; ; R : ; : ‘ 
(b) The Method of Correction ‘ : ; : , ‘ ; 


D. Self-Defence : . . ‘ : 

E. Defence of Another 

IF. Defence of Property . ‘ i : , 
G. Lawful Arrest, Detention or Renioval , E ‘ - 
H. Resistance to unlawful Process . é 


SUB-SECT. 3. FALSE IMPRISONMENT : 
SUB-SECT. 4. EFFECT OF CIVIL ACTION PENDING FOR + AWeko ea 
SuB-SECT. 5. ASSAULTS ON JUDICIAL OFFICIALS 

SuB-SEcT. 6. INDECENT ASSAULT 


SECT 8. BATTERY : ‘ r ; P 
Secr. 9. UNLAWFUL WOUNDING AND INFLICTING GRIEVOUS BODILY HARM 


SeEcT. 10. ADMINISTERING POISON . 
SUB-SECT. 1. THE ADMINISTRATION 
SusB-sEct. 2. THE INTENT 


SEct. 11. PROCURING ABORTION j 
SUB-SECT. 1. SUPPLYING Noxious THING 
SUB-SECT. 2. ADMINISTERING Noxious THING , 
SuB-sEcT. 3. Ustina INSTRUMENTS 

SEcT. 12. CONCEALMENT OF BIRTH : . 
SUB-sEcT. 1. THE Bopy 
SUB-sEcT. 2. DEATH AND DspOseION 
SUB-SEcT. 3. THE CONCEALMENT 


SEctT. 13. OFFENCES AGAINST WOMEN AND GIRLS . 
SuB-sECT. 1. RAPE 
A. Nature of Offence 
B. By Whom committed . 
C. Method of Commission. 
D. Consent 
EK. Corrobeoration : 
SuB-sECT. 2. DEFILEMENT OF Gina : ; 
SUuB-sEcT. 8. DEFILEMENT OF IDIOTS AND hiseaiue ‘ 
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SuB-sEct. 4. OWNER OR OCCUPIER OF PREMISES PERMITTING DEFILEMENT 
SuB-SECT. 5. PROCURATION : 
A. Offences under Criminal Law Aseeddinent Mets 
B. Detention of Women for Immoral cael 
C. Seduction of Children . 
SUB-SECT. 6. LIVING ON IMMORAL GININGE 
SuB-sEcT. 7. INCEST 
SUB-SECT. 8. INDECENT ASSAULT 
Sect. 14. CRUELTY TO CHILDREN . ° 
SUB-SEcY. 1. NEGLECT TO PROVIDE FOR cannaeN ; 
A. At Common Law 
B. By Statute 
SUB-SECT. 2. ABANDONMENT OR EXPOSURE OF ‘Gaike 
Sun-sEcr. 3. TRIAL ; ; : ; ; 
Secr. 15. ABDUCTION : 
SUB-SECT. 1. AT COMMON iw 
SUB-SECT. 2. ABDUCTION OF HEIRESS 
SUB-sECcT. 3. GIRLS UNDER 18 
SUB-SECT. 4. GIRLS UNDER 16 
SUB-SECT. 5. CHILDREN UNDER 14 . 
SEcT. 16. INJURY By EXPLOSIVES OR DESTRUCTIVE cSunemen 
SEcr. 17. SETTING MAN-TRAPS AND SPRING-GUNS . ; 
Secr. 18. FURIOUS OR WANTON DRIVING OR RIDING 
SEcT. 19. ENDANGERING SAFETY OF RAILWAY PASSENGERS 
SEcT. 20. SLAVE-TRADE—KIDNAPPING . ‘ : 4 
SeEcT. 21. NEGLECT 


PART XXXIV. OFFENCES AGAINST PROPERTY . . 


Sect. 1. LARCENY ; ; : : ‘ : : 
SUB-SECT 1. TAKING BY FRAUD . ; : : 
A. Possession only parted with . ‘ ? 
(a) Obtaining by a Trick . ; : 
i, In General . é : ‘ 
di. By Personation : 4 ; ‘ : : ; 
ili. Obtaining Delivery of Goods - ; ‘ : , ‘ 
iv. Money Changing . ° . : ; ‘ : ‘ 
v. Other Cases . - . 
(6) Obtaining from a Person with limited Authority ‘ ‘ ; 
B. Possession and Property parted with . ‘ . ; ‘ . 
SUB-SECT. 2. TAKING BY INTIMIDATION . ‘ ;: ‘ F : 
SUB-SECT. 3. TAKING UNDER MISTAKE . ‘ ; ‘ 
SuB-sEcT. 4. TAKING BY FINDING . ‘ 
A. The Intent. 


B. Belief of Ability to discover Owhce 
SuB-SEcT. 5. THE CARRYING AWAY 
SUB-SECT. 6. By CONSENT OF OWNER 
Sus-sEctT. 7. THE INTENT : 

A. Formation of Intent 

B. Nature of Intent. 

C. Claim of Right ‘ ‘ ° ° . 
SUB-SECT. 8. LARCENY BY Paesone HAVING PHYSICAL Poasmaeion ONLY . 

A. By Servants ‘ 

B. By Persons with bare Gisiody 
SUB-SECT. 9. LARCENY BY A BAILEE 

A. Who may be a Bailee . 

B. Nature of Offence 

(a) In General . 
(6) Forms of Bailment P ‘ 
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SUB-SECT. 10. LARCENY IN A DWELLING-HOUSE ‘ ‘ 

SUB-SECT. 11. LARCENY FROM THE PERSON . ‘ m ‘ 
SUB-SECT. 12. LARCENY FROM SHIPS, DOCKS, ETC. . ; - 
SuB-sEcT. 13. LarRcENY By TENANTS OR LODGERS . ‘ . 


SUB-SECT. 14. LARCENY OF OWN GOODS. : 
A. By Owner . ‘ ; : : ; ‘ 
B. By Part-Owner . . : 4 : ; 

SuB-sEcT. 15. HUSBAND AND WIFE 7 : 


A. Taking by one of Goods of the other. ‘ 
B. Taking of Husband’s Goods by another. ; 


SUB-SECT. 16. SUBJECTS OF LARCENY . ; 
A. In General . é ‘ P 
B. Things forming Part of Realty ‘ . : : : 
C. Animals . ‘é : . ;: : ; 
SUB-SECT. 17. LARCENY OF PARTICULAR PROPERTY ; 
A. Cattle, etc. 
B. Documents of Title to Lands and euien Teva, Documents 
C. Valuable Securities r 4 é : : - : 
D. Fixtures. - ; é : 
E. Trees and Plants. F é é 
F. Goods in Process of Manufacture . : : 
G. Postal Packets, ete. . . . : : 
H. Gas, Water and Electricity . : ; 7 
SUB-SECT. 18. OWNERSHIP. : ‘ 
A. In General . . : : . ; 
B. Possession . ; . 
C. Persons having Conttol or Suecial Property 
D. Where Owner is Dead . , 2 ‘ 
KE. Married Women . 
F. Children 
G. Corporations and Societies 
H. County, Parish and Church Property 


SUB-SECT. 19. INDICTMENT . - : 5 : 3 
SUB-SECT. 20. EVIDENCE AND ee 


SECT. 2. EMBEZZLEMENT é A , : 
SUB-SECT. 1. WHO IS A CLERK OR Bane ; ; : 
A. In General . ‘ ‘ ‘ : ; : 
B. Nature of Employment ‘ . 


(a) Persons under Orders or Control of Master ; 
(b) Persons not under Orders or Control of Master 
©. Persons employed in Public Offices . : ‘ 


D. Officers of Companies and Societies . : : : 

E. Proof of Employment . : : " : ‘ ‘ 
SuB-sEcT. 2. THe RECEIPT OF PROPERTY ; - ° : 
SUB-SEcT. 3. THE MISAPPROPRIATION , : . ‘ P 
SUB-sEcT. 4. ILLEGAL OR I[IRREGULARLY CONSTITUTED SOCIETIES 
SUB-sEcT. 5. EMBEZZLEMENT BY PUBLIC SERVANTS, ETC. . Z 
SUB-sEcT. 6. EVIDENOE ‘ ‘. ‘ < : : é 
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SUB-sEcT. 4. EVIDENCE. . : : ‘ : : 5 
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Secor. 5. FALsiFICATION OF ACCOUNTS . A ‘ ‘ ‘ F 
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Part I|—Principles of Criminal Liability. 


SEcT. ].—THE NATURE OF CRIME IN 
GENERAL—DEFINITIONS. 

1. Crime.|—The word ‘ crime”’ is a general 
term, & the subdivision of it is into felonies & 
misdemeanours (BAGLEY, J.). 

The word ‘crime’ has the same force as 
‘‘offence.’””’ The proper definition of the word 
‘‘ crime ’’ is an offence for which the law awards 
punishment. Such crimes are subdivided into 
three classes, treasons, felonies & misdemeanours 
(LITTLEDALE, J.).—MANN v. OWEN (1829), 9 
B. & C. 595; 4 Man. & Ry. K. B. 449; 109 E. R. 
222; sub nom. MAN v. OWEN,7 L. J. O.S. K. B. 255. 

2. .|—(1) The proper meaning of ‘‘ crime ”’ 
is an indictable offence (MARTIN, B.). 

(2) What then is a civil proceeding as contra- 
distinguished from a criminal proceeding? The 
true test is this, if the subject-matter be of a 
personal character, that is, if either money or 
goods are sought to be recovered by means of the 
proceeding, that is a civil proceeding; but, if 
the proceeding is one which may affect deft. at 
once, by the imprisonment of his body, in the 
event of a verdict of guilty, so that he is liable as 





a public offender, that is a criminal proceeding | 


(PLATT, B.).—A.-G. v. RADLOFF (1854), 10 Exch. 
84; 23 L. J. Ex. 240; 23 L. T. O. S. 191; 18 
Jur. 555; 2 W. R. 5666; 2 C. L. R. 1116; 156 
E. R. 366. 

Annotations :—Refd. Parker v. Green (1862), 2 B. & S. 299: 
A.-G. v. Bradlaugh (1885), 14 Q. B. D. 667; Conybeare v. 
London School Board (1890), 7 T. L. R. 4. Mentd. A.-G. 
v. Sillemn, Alexandra Case (1864), 33 L. J. Ex. 92; R. v. 
Hausmann (1909), 73 J. P. 516. 
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against the public welfare seems to have the 





PART I. SECT. 1. 


1 i. Crime.}—Every crime is wicked | 
& felonious. —H.M. ADVOCATE v. Ep- 
| 

( 


MISTON (1866), 5 Irv. 219.—SCOT. 








| 


expressly or by implication.—Brous- 
SEAU Vv. R. (1917), 56 8. C. R. 22; 
D. ae 114; 29 Can. Crim. Cas. 207. 





necessary elements of a crime (LORD ESHER, M.R.). 
—MocuL S.S. Co. v. McGREGoR, Gow & Co. 
(1889), 23 Q. B. D. 598; 58 L. J. Q. B. 465; 61 
L. T. 820; 537. P. 709; 37 W. R. 756; 5T. LR. 
658; 6 Asp. M. L. C. 455, C. A. ; affd., [1892] A. C. 


25, H. L. 

Annotations :—Mentd. Re Apollinaris Co.’s Trade Marks, 
‘* Apollinaris,’’ ‘‘ Friedrichshall’’? & ‘‘ Hunyadi Janos ”’ 
(1890), 63 L. T. 162; R.v. Whitchurch (1890), 24 Q. B.D. 
420; Connor v. Kent, Gibson v. Lawson, Curran v. 
Treleaven, (1891] 2 Q. B. 545; Jenkinson v. Nield (1892), 
8 T. L. R. 540; Maxim-Nordenfelt Guns & Ammunition 
Co. v. Nordenfelt (1893), 41 W. KR. 604; Temperton v. 
Russell, (1893] 1 Q. B. 715; Wright v. Hennessey (1894), 
11 T. L. R. 14; Trollope v. London Building Trades 
Federation (1895), 11 T. L. R. 228; Lyons v. Wilkins, 
{1896) 1 Ch. 811; Newton v. Amalgamated Musicians’ 
Union (1896), 40 Sol. Jo. 716; Ajello v. Worsley, (1898) 
1 Ch. 274; Allen v. Flood, {1898] A. C. 1; Huttley v. 
Simmons, {1898] 1 Q. B. 181; Boots v. Grundy (1900), 
82 L. T. 769; Hlliman v. Carrington (1901), 84 L. T. 858 ; 
Quinn v. Leathem, [1901] A. C. 495; Giblan v. National 
Amalgamated Labourers’ Union of Great Britain & Ircland, 
[1903] 2 K. B. 600; South Wales Miners’ Federation v. 
Glamorgan Coal Co., [1905] A. C. 239; Denaby & Cadeby 
Main Collicries v. Yorkshire Miners’ Assocn., [1906] A. C. 
384; Conway v. Wade, [1908] 2 K. B. 844; Hyams v. 
Stuart King, [1908] 2 K. B. 696; National Phonograph 
Co. v. Edison Bell Consolidated  ROnOR TAR! Co., [1908] 
1 Ch. 335; United Shoe Machine ). of Canada v. 
Brunet, [1909] A. C. 330; North Western Salt Co. v. 
Electrolytic Alkali Co. (1912), 107 L. T. 439; A.-G. of 
Commonwealth of Australia v. Adelaide S.S. Co., [1913] 
A. C. 781; Re Bowman, Secular Soc. v. Bowman, [(1915] 
2 Ch. 447; Larkin v. Long, (1915) A. C. 814; Evans v. 
Heathcote, {1918) 1 K. B. 418; Montefiore v. Menday 
Motor Components Co., [1918] 2 K. B. 241; Thomas v. 
Moore, [1918] 1 K. B. 555; Pratt v. British Medical 
Assocn., {1919] 1 K. B. 244; Valentine v. Hyde, [1919} 
2 Ch. 129; Davies ». Thomas, [1920) 2 Ch. 189; Re 
Wallace, Champion v. Wallace, [1920] 2 Ch. 274; Rawlings 
v. General Trading Co., [1921] 1 K. B. 635; Ware & De 

v. ShippingjFederation (1923), 39 T. L. 

Smith, [1923] 2 Ch. 32. 

Code, or it is preserved under the Code, 

except in so far as it is thereby ex- 
ressly or by implication repealed; & 

t is operative even in case provided 

for by the Code unless there is such 


an 


ob 


“R. 710; Sorrell v. 
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a. Applicability of common law b. To Manitoba—When repugnancy as to cause the Code to 
7) Ragland In criminal matters—To restricted.|—The common criminal law prevails . v% ELNIOK, R. v. CLE- 

anada.}—-The criminal common law of England of July 15, 1870, is the MENTS ; R.v. BunrprE (1930), 2 W. W.R. 
of England is still in force in Canada, law of Manitoba saved as altered, 606 ; 63 D. L. R. 298 ; 80 Man. L, R. 
except in so far ag repealed, either varied, modified, or affected by the 415.—CAN. 


Part I.—PRINCIPLES OF CRIMINAL LIABILITY. 


4. ——- Application to summary proceedings.| 
—A member of an English school board was im- 
prisoned in Ireland by a ct. of summary juris- 
diction under Criminal Law & Procedure (Ireland) 
Act, 1887 (c. 20), for unlawfully taking part in a 
criminal conspiracy to interfere with the adminis- 
tration of the law in a proclaimed district in 
Treland :—Held: the member had been ‘‘ punished 
with imprisonment for a crime ”’ within the meaning 
of Elementary Education Act, 1870 (c. 75), Part I., 
Sched. II., r. 14. 

Conspiracy is a crime in Ireland as in England. 
It is an offence against the Crown for which an 
indictment lies at common law. The circumstance 
that the Crown did not proceed against pltf. for 
conspiracy by indictment, but preferred the 
charge upon which he was convicted before a 
ct. of summary jurisdiction in Ireland, cannot 
alter the nature of the charge (Day, J.).—CoNy- 
BEARE v. LONDON SCHOOL BOARD, [1891] 1 Q. B. 
118; 60L. J. Q. B. 44; 63 L. T. 651; 55 J. P. 
151; 39 W. R. 288; 7T. L. R. 4; 17 Cox, C. C. 
191, D. C. 

5. 





Not acts legalised by statute.}] — 
CoNNOR v. KENT, GIBSON v. LAWSON, CURRAN v. 
TRELEAVEN, No. 808, post. 

6. Criminal offence—Avoiding payment of fare 
—Railway Clauses Consolidation Act, 1845 (c. 20), 
s. 108.|—-An offence under sect. 103 of the above 
Act for travelling in a railway carriage with- 
out having paid the fare, is a criminal offence, & 
the penalty recoverable under the sect. is not a 
‘civil debt’? within the terms of Summary 
Jurisdiction Act, 1879 (c. 49), s. 6, nor do the pro- 
visions of sect. 35 of that Act apply in such a 
case.—R. v. PAGET (1881), 8 Q. B. D. 151; 51 
L. J. M. C. 9; 45 L. T. 794; 46 J. P. 151; 30 
W. R. 336, D. C. 
Annotations :—Refd. Kennard v. Simmons (1884), 48 J. VP. 

ee, ™-*- %x p. Newson (1911), 104 L. T. 892. 

_--—--. -.. .. —.. .. & Moss (1896), 74 L. T. 551; Riv 

Burrows, etc., JJ... Ez p. Wilson (1897), 77 L. T. 338. 

ts Tramways Act, 1870 (c. 78), s.51.] 
—Sect. 56 of the above Act all tolls, penalties, 
& charges under the Act might be recovered & 
enforced under 11 & 12 Vict. c. 43, & any Act 
amending the same :—Held: proceedings taken 
under sect. 51 of the above Act against a person 
for avoiding payment of fare were proceedings in 
respect of a criminal offence, & an action for 
malicious prosecution would lie against the persons 
taking them. 

The offence amounts to a misdemeanour, & if 
the peculiar mode of dealing with it had not been 
enacted by the same statute which creates the 
offence, it would be punishable, upon an indictment, 
as a misdemeanour, & subject the offender to fine 
or imprisonment. It is perfectly clear to my 
mind that this is a criminal offence (LORD ESHER, 
M.R.).—Rayson v. SourH LONDON TRAMWAYS 
Co., [1893] 2 Q. B. 304; 62 L. J. Q. B. 593; 69 
L. T. 491; 58 J. P. 20; 42 W. R. 21;.9T. L. R. 
979 ; 37 Sol. Jo. 6830; 4 R. 522, C. A. 


Annotations :—Refd. Re Solicitor, Ex »p. Incorporated Law 
Soc. (1893), 69 L. T. 522; Wiffen v. Bailey & Romford 











c. Criminal proceedings.}-—- When- 
ever a statute authorises the imprison- 
ment of an offender against its pro- 
visions, whether it be as the primary 
punishment for the offence or as 
punishment in the last resort, the 


—Held: 


proceedings ainst him must be 27 Bom. 394.—IND 
regarded as oriaiinale oF. v. WHITE, i ; 


~~“ SIDNEY (1860), 1 Q. S. R. 9.— e 








e 


papers relating to their affairs, & sen- 
tenced to three months’ imprisonment : 
the proceedings, 
as they resulted in imprisonment, 
amounted to a crimina 
VALLABHDAS JAIRAM (1903), I. 


.}—Accused was convicted of 
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Uv. C., beet 1K. B. 600. Mentd. Knight v. North 

Metropolitan Tram. Co. (1898), 14 T. L. R. 286. 

8. Disobedience to bye-law.] — The Ct. 
of Appeal has no jurisdiction to hear an appeal 
from a decision of the High Ct. of Justice upon a 
case stated by justices as to an information for 
contravening the bye-laws of a school constituted 
under Elementary Education Act, 1874 (c. 75), for 
the information relates to a criminal matter 
within the meaning of Jud. Act, 1873 (c. 66), s. 47. 

It is clear that the matter complained of is in 
truth a criminal offence, for it is disobedience to 
bye-laws, which are enforceable as part of the law 
of the land, & a person guilty of disobedience to 
them is liable to a penalty. This is sufficient to 
constitute a criminal matter; & we have no 
jurisdiction to hear this appeal (BRAMWELL, L.J.). 
—MELLOR v. DENHAM (1880), 5 Q. B. D. 467; 49 
L. J. M.C. 89: 42 L. T. 493; 44 J. P. 472, C. A. 
Annotations :—Apld. R. v. Whitchurch (1881), 7 Q. B. D. 

534. Consd. A.-G. v. Bradlaugh (1885), 14 Q. B. D. 

667; Seaman v. Burley, [1896] 2 Q. B. 344; Southport 

Corpn. v. Birkdale U. D. C. (1897), 76 L. T. 318. Refd. 

R. v. Paget (1881), 8 Q. B. D. 151; Saunders v. Richardson 

(1881), 45 J. P. 782; R. v. Tyler & International Com- 

mercial Co., [1891] 2 Q. B. 588; Southwark & Vauxhall 

Water Co. v. Hampton U. C., [1899] 1 Q. B. 273; Devon- 


port Corpn. v. Tozer (1903), 67 J. P. 269 ; R. uv. Manchester 
Local Profiteering Committee, Ez p. L. & Y. Ry. (1920), 














89 L. J. K. B. 1089. Mentd. R. v. Lewis & Moss (1896), 
74 L. T. 551; Derby Corpn. v. Derbyshire County Council, 
[1897] A. C. 550. 

9. Criminal proceeding — Distinguished from 
civil proceedings.]—A.-G. v. RADLOFF, No. 2, 
ante. 

10. -|—An order was made by 


Justices directing deft. to fill up an ashpit so as to 
be no longer a nuisance. The Q. B. Div. made 
absolute a rule for a cerliorari to quash the order, 
on the ground that it was not warranted by sects. 
04 & 96 of the above Act :—Held: the order of 
the justices was made ‘in a criminal cause or 
matter ’’ within the meaning of Jud. Act, 1873 
(c. 66), s. 47, & an appeal from the judgment of 
the Q. B. Div. could not be entertained. 

Why is not this proceeding under the above 
Act a “‘ criminal cause or matter within the mean- 
ing of Jud. Act, 1873 (c.66),s.47? It is certainly 
not a civil proceeding, & it may perhaps be said 
that every proceeding is either civil or criminal. 
Therefore, independently of authority, I am dis- 
posed to hold that this is a ‘‘ criminal cause or 
matter ’’ (BRAMWELL, L.J.).—R. v. WHITCHURCH 
(1881), 7 Q. B. D. 5343; sub nom. Re NOTTINGHAM 
JJ., Ex p. WHITCHURCH, 50 L. J. M. C. 99; sub 
nom. Ex p. WHITCHURCH, 45 L. T. 379; 46 J. P. 
1384; 29 W. R. 922; sub nom. Re WHITCHURCH, 
Ez p. NOTTINGHAM JJ., 45 J. P. 617, C. A.; affg. 
Ps ie nom. Kx p. WHITCHURCH, 6 Q. B. D. 

45, D. — 


Annotations :-—Distd. A.-G. v. Bradlaugh (1885), 14 Q. B. D. 
667. Consd. R. v. Central Criminal Court JJ. (1886), 18 
Q. B. D. 314; Ez p. Schofield, [1891] 2 Q. B. 428; Re 
Derbyshire County Council & Derby i art {1896} 2 
Q. B. 53; Seaman v. Burley, [1896] 2 Q. B. 344. fd. 
Loughborough Highway Board v. Curzon (1886), 2 T. L. R. 

7&8; R.v. Tyler & International Commercial Co., [1891] 2 
Q. B. 588; Derby Corpn. v. Derbyshire County Council, [1892] 
A. C. 550; Southport Corpn. v. Birkdale U. D. C. (1897), 


of payment he was imprisoned. Upon 
termination of the imprisonment he 
was kept in custody for deportation. 
A writ of habeas corpus was ordered & 
accused discharged from custody :— 
Held: the proceedings were criminal 
proceedings, & therefore the provincial 
Act giving an appeal from an order of 
discharge in habeas corpus was not 


so. far 


case.—Re 
L. R. 


having in his possession without lawful | @PPlicable-—Re Mau SHIN SHonG, Re 

d. .+—Insolvents were found authority oplam without first obtaining | SING YiM Hona, [1923] 1 W. W. K. 

guilty, under Indian Insolvency Act, a licence, & was condemned to pay a 1365; [1923] 4 D. L. R. 844; fi 

8. aL of wilfully preventing or pur-__ fine of $200 & costs & in default of | Can. Crim. Cas. 401; 32 B.C. R. 176. 
bosely withholding the production of | payment to imprisonment. In default | —CAN. 
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Sect. 1.—The nature of crime in general—Definitions. 
Sect. 2: Sub-sects. 1 & 2, A.) 

76 L. T. 318; Wiffen v. Bailey & Romford U. C., [1915] 
1K. B. 600; R. v. prencnerver Local ed pat Com- 
mittee, ale . L. & Y. Ry. (1920), 89 a J. K. B. 1089. 
Mentd. £. = D. Saunders mn ne 11 Q. D. 191; R. v. 
Llewellyn ( ae 13 Q.B 81: R. v. B cont ye (1885), 
1T. L. R. Wittabor v. Derby Urban 8. A. (188 
65 L. J; M. 3 a 


11. Penal actions.|—Penal actions were 
never yet put under the head of criminal law or 
crimes. No case has been cited where it has been 
held that a penal action is a criminal cause, & 
perhaps the point was never before doubted 
(LorpD MANSFIELD, C.J.).—ATCHESON v. EVERITT 
(1776), 1 Cowp. 382; 98 E. R. 1142. 


Annotations :— entd. die Bans cer (ee!) 9L. T. O. 
Noble v. Ahier (1886), 11 P. D. 15 


12. -]—(1) Where a trader harbours 
& conceals smuggled gogds, he is liable in penalties 
for the illegal act of a servant, done in the conduct 
of the business, with a view to ‘protect the smuggled 
goods, though the master be absent at the time, & 
the act be done by the servant upon the exigency 
of the occasion when the goods are discovered. 

(2) An information for the recovery of penalties 
is not a criminal, but a penal proceeding, in the 
nature of a civil action.—A.-G. v. SIDDON (1830), 
: Ae & J. 220; 2 Man. & Ry. M. C. 533; 1 Tyr. 

; 9L. J. O0.S. Ex. 7; 148 E. R. 1400. 


eee Naar to (1) Consd. Lyons v. Martin Nee ae 
IL. J. Q. B. 214: Newman v. Jones (1886), 17 Q. B. 





~ 412 ; 








132. efd. A herd aude (1832), 2 Tyr. 523; Re 
v. Riches (1855), 1 . B. 104; Harrison v. Leay hae 
26 J. P. 373; eck ee v. Reynolds (1866), 7 B. Me 8. 


Inland Revenue v. Cardiff ey eee er cade Club Co. aeoay. 








58 J. P. 120. As to (2) Refd. A.-G. v. Riddell (1832), 
2 Tyr. 523; Dewhirst v. Pearson (1833), 1 Cr. & M. 365. 
13. Penalty for taking bribes.|— A 


warrant for the apprehension of a party ‘‘ for 
certain misdemeanours, whereof he is impeached, 


& also for certain penalties & forfeitures sued for : 


in the Queen’s Ct.’’ by the A.-G., pursuant to 
33 Geo. 3, c. 52, s. 62, 1s criminal process, against 
which a party is not privileged redeundo after dis- 
charge by habeas corpus from illegal custody.— 
Re Douauas (1842), 3 Q. B. 825; 3 Gal. & Dav. 
509; 12 L. J. Q. B. 49; 114 E. R. 724; sub nom. 
R. v. Douatas, 7 Jur. 39. 

14. —— Penalty under Parliamentary 
Oaths Act, 1866 (c. 19).'—-An information by the 
A.-G. to recover penalties incurred under the 
above Act is not a ‘‘ criminal cause or matter ”’ 
within the meaning of Jud. Act, 1873 (c. 66), s. 47, 
so as to preclude deft. from appealing against the 
judgment of the High Ct. at bar.—A.-G. v. BRap- 
LAUGH (1885), 14 Q. B. D. 667; 54 L. J. Q. B. 
205; 52 L. T. 589; 49 J. P. 500; 33 W. R. 673, 
C. A.; previous proceedings (1884), 1 Cab. & EI. 


440. 
Annotations :—Refd. R. v. Hausmann Shards ue J. P. 516; 
Re Clittord & O'Sullivan, {1921]}2 A.C. 


15. On Revenue side. ‘of King’s 
Bench Division—Customs Consolidation Act, 1876 
(c. 36), 8. 186.|—-An information by the A. -G. on 
the Revenue side of the K. B. Div. under sect. 186 
of the above Act is not a criminal information 
within the meaning of Criminal Appeal Act, 1907 
(c. 23), 8s. 20 (2), & no appeal lies to the Ct. of 
Criminal Appeal from a conviction on such an 
information.—R. v. HAUSMANN (1909), 73 J. P. 
§16; 26 T. L. R.3; 3 Cr. App. Rep. 3, C. C. A. 














16a Penalty under Distress (Costs) 
Act, 1817 (c. 93). 
under sect. 2 of the above Act, for the payment of 


the levying of a distress, is enforceable by imprison- 
ment in default of sufficient distress, such sum being 
a penalty & not a civil debt.—R. v. DAty, Kz p. 


. CrimivaL Law anp PROCEDURE. 


Newson (1911), 104 L. T. 892; 75 J.P. 3383; 22 Cox, 
C. C. 461, D.C. 

17. —— Permitting persons of bad character 
to assemble on licensed premises.|—An information 
under 9 Geo. 4, c. 61, for permitting persons of bad 
character to assemble on licensed premises is a 
criminal proceeding.—PARKER v. GREEN (1862), 
2B. & S. 299; 31 L. J. M. ©. 188; 6 L. T. 46; 
26 J. P. 247; 8 Jur. N. S. 409; 10 W. R. 316; 
9 Cox, C. C. 169; 121 KE. R. 1084. 

18 Non-repair of highways.|—An indict- 
ment for non-repair of a highway is a criminal 
proceeding.—R. v. HAWKHURST (INHABITANTS) 
aoe 1 New Rep. 88; 27 J. P. 262; 11 W. R. 
116. 

Annotation :-—Mentd. R. v. Burney (1875), 31 L. T. 828. 
Attachment for contempt.|——See, further, 
CONTEMPT OF COURT, ATTACHMENT & COMMITTAL, 
Vol. XVI., pp. 7-10, 16 e€ seq. 

19. ——— Summary proceedings for enforce- 
ment of debts.|—Summary proceedings for en- 
forcing what is merely a debt must be in the nature 
of civil, & not criminal, process (MELLOR, J.).— 
R. v. MASTER (1869), L. R. 4 Q. B. 285; 10B. & S. 
42; 38 L. J. M. C. 73; sub nom. R. v. MARTIN, 
ETC., GLOUCESTERSHIRE JJ., Re JAMES, 19 L. T. 
733; sub nom. KR. v. GLOUCESTERSHIRE JJ., 35 
J.P. 436; 17 W. R. 442. 
Annotations :—Consd. Seaman A Burley: 


344. 
Refd. R. v. Kersawill, pisos Seon 
v. Tildsley (1903), 67 J. P. 


20. Statutory pitchees cones rule.|—A person 
committed to prison under Solrs. Act, 1843 (c. 73), 
s. 32, for acting as a solr. though not duly quali- 
fied, is a ‘‘ criminal prisoner”’ within Prison 
Act, 1865 (c. 126), s. 4. Such a person is wou 
entitled to be treated as a first-class misde- 








Sad oe 


' meanant by Prison Act, 1877 (c. 21), s. 41. 


It must always be a question of the construction 
of the particular statute whether an act is pro- 
hibited in the sense that it is rendered criminal, 
or whether the statute merely affixes certain con- 
sequences more or less unpleasant to the doing of 
the act. If the act is prohibited in the former 
sense, it may be made the subject of an indictment 
for misdemeanour, or the statute may provide for 
summary proceedings either cumulatively or 
exclusively of the remedy by indictment (BowEN, 

.J.).— OSBORNE v. MILMAN (1887), 18 Q. B. D. 
471; 56L. J. Q. B. 263; 56 L. T. 808; 51 5. P. 
437; 35 W. R. 397; 3 T. L. R. 452, C. A. 


AAnolnina: -—Refd. Re Giavaten. Re Wall eee). 4T.L. R. 
772; R.v. Nat Bell Liquors, 1922] 2A 


21. -|—There are era a "which do 
not create an imperative & positive duty to the 
public, but which only impose, as the result of 
non-compliance with the directions of the statute, 
a pecuniary loss on the individual who does not 
so comply. In such a case it is not the intention 
of the legislature to make the disobedience of the 
law a misdemeanour ; it is only the intention to 
provide that if the person does not comply with 
the directions of the statute he must submit to the 
penalty. In each case it is a question of the con- 
struction of the Act to see if that is what is meant 
(BowEN, L.J.).—R. v. TYLER & INTERNATIONAL 
COMMERCIAL Co., (1891]2 Q. B. 588; 61L. 5. M. C. 
a es T. 662; 56 J.P. 118; 77. LR. 720, 
Annotations 








—Refd. Rayson v. South London Tram. Co. 

rita 60 L. T. 491; Southport Corpn. v. Birkdale U. D.C. 
Beet). 76 L. T. 318: Park v. Royalties Syndicate, (1912) 
1K, B. 330;_ Mousell v. L. & N. W. Ry., [1917] 2 K. B. 


Griffiths v. Studebakers (1923), 87 J. P. 199. 
22. ** Offender.’’|—The word “ offender ’’ 
{in Dramatic Copyright Act, 1833 (c. 15), s. 2] is 


~~ swe ee nay 





| Part I.—PRINCIPLES OF CRIMINAL LIABILITY. 


only used here as a convenient expression, & is in 

no way meant to designate a criminal (Day, J )— 

ApaMs v. BATLEY, COLE v. FRANCIS (1887), 18 

Q. B. D. 625; 56 L. J. Q. B. 393; 56 L. T. 770; 

35 W. R. 537 ; 3 Ae L. R. 511, C. A, 

Annotations :—Oonsd. Saunders v. Wiel, (1892] 2 Q. B. 321; 
Derbyshire County Council v. Derby Corpn. (1896), 74 
u. T. 747. Mentd. Jones v. Jones (1889), 9. B. D. 
425; Hobbs v. Hudson (1890), 54 J. P. 360; eeve v, 
Gibson, [1891] 1 Q. B. 652; Thomson v. Clanmorris, 
{1900] 1 Ch. 718. 


28. 








-]—The use of the word “ offence ”’ 
like the use of the word “ offender” is not 
in itself conclusive as to the penal nature of 
Patents, Designs & Trade Marks Act, 1883 (c. 57), 
s. 58 (LORD EsHER, M.R.).—SAUNDERS v. WIEL, 


it ae : Q. : 
40 W. R. 594; 8 T. L. R. 650; 36 Sol. Jo. 
591; 4R.1,C. A. 
Annotations :—Consd. Re Derbyshire County Council & 


Derby Corpn., [1896] 2 Q. B. 53. Mentd. Thomson v. 
Clanmorris, [1900] 1 Ch. 718. 


24. ** Offence.’’] — SAUNDERS 
No. 23, ante. 
25 





v. WIEL, 








Rivers Pollution Prevention Act, 1876 (c. 75), 8. 3, 
would create a misdemeanour, the word “ offence ”’ 


| 


| 


||—Priméd facie, the words of | 


being used. But it has been held in Adams v. | 
Batley, No. 22, ante, & Saunders v. Wiel, No. 23, | 


ante, that the use of the word ‘“ offence’’ is not . 


conclusive upon that point. We must see what 
are the consequences which will follow, & if we 


find that what is described as an “ offence’’ is | 


followed, not by punishment, but by a remedy 
equivalent to that for a civil wrong, then the 
matter is not a criminal one (COLLINS, J.).—Re 
DERBYSHIRE Country CoUNCIL & DERBY CORPN., 
[1896] 2 Q. B. 53; sub nom. DERBYSHIRE COUNTY 
COUNCIL v. DERBY CoRpPN., 65 L. J. Q. B. 488; 
60 J. P. 474; 44 W. R. 543, D. C.; affd. sub nom. 
Re DERBYSHIRE CouNTy CoUNCIL & DERBY 
CORPN., [1896] 2 Q. B. 297, C. A.3; sub nom. 
DERBY CORPN. v. DERBYSHIRE COUNTY COUNCIL, 
[1897] A. C. 550, H. L. 


clnnotation :—Mentd. R. v. Manchester Profiteering Com- 
mittee, Ar p. L. & Y. Ry. (1920), 89 L. J. K. B. 1089. 


26. Disobedience to order of sessions.] — The 
fact that an indictment will lie for a disobedience 
of an order of sessions is no reason that the dis- 
obedience should be an offence of a criminal 
nature. The offence here is that pltf. being of 
ability would not support his impotent relative, 
that is a duty the neglect of which, though only 
morally wrong before the statute [43 Eliz. c. 2, s. 7] 
is made a crime by the statute. It seems to me, 
therefore, that the commitment is not in the 
nature of civil but of criminal process to punish 
the pltf. for not performing the duty imposed on 
him by statute (BLACKBURN, J.).—BANCROFT v. 
MITCHELL (1867), L. RR. 2 Q. B. 549; 8 B. & S. 


RAR - Qa T. TT ~ 1202 TT PN & KO. arairnmn 


PART I. SECT. 2, SUB-SECT. 1. 
What _ t4&}J—An indictment 
mt with writing é& 
to a subject of a 


from M., an ap 


the neutral the gran o 
write & 
__ _. foods could be 4 pt 
_. -_--— through the neutral: 


the posting of the letter 
Overt act sufficient to take ‘the | 


Nera ant 


B.C. GW.) 40.— 


corruptly solicit 


t. for a certificate for 
@ public-house licence, a bribe of £500 
** as & consideration for your corruptly 
voting for, & endeavouring to procure 
ft” a certificate for a 
public-house licence, ‘* & you did thus 
ttem to obtain £500 : 
in breach of your duty as a magis- 
trate "’:—Held: the indi 
| irrelevant, in respect that it alleged 
nothing more than expression of will- 
ingness to commit a 
ADVOCATE v. Dick (1901), 
Sessa) 59; 38 So. L. R. 530.—SC 


SECT. 2; SUB-SECT. 2.—A. 
31 i. Implied in offence.}—The ex- 
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285. Mentd. R. v. Ireland (1868), 37 L. J. Q. B. 73; 
Myers v. Veitch (1869), 20 L. T. 847. 


27. Criminal prisoner—Vaccination Act, 1867 
(ec. 84), 8s. 81.)—A person who is committed to 
prison in default of distress for non-payment of a 
sum of money adjudged to be paid by a ct. of 
summary jurisdiction on an information under 
sect. 31 of the above Act, is a ‘‘ criminal prisoner ” 
within the meaning of Prisons Act, 1865 (c. 128), 
s. 4, & must be treated as such while in prison.— 
KENNARD v. Srwumons (1884), 50 L. T. 28; 48 
J.P. 5513 15 Cox, C. C. 397. 


Annotation :—Mentd. R. v. Burrows, etc. JJ., Ex p. Wilson 
(1897), 77 L. T. 338. 


28. Solicitors Act, 1843 (c. 73), s. 32.]— 
OSBORNE v. MILMAN, No. 20, ante. 

see Guencduae we anu WA SSAGUUUVEA + => oon Part XIV., 
Sect. 14, post; CONTEMPT OF COURT, ATTACHMENT 
& COMMITTAL, Vol. XVI.. p. 81, Nos. 990-996. 





SEcT. 2.—ELEMENTS OF CRIME. 
SUB-SECT. 1.—OVERT ACT. 


29. What is.]|—R. v. ROBERTS, No. 747, post. 

it Necessity for.|—-R. v. EAGLETON, No. 750, 
post. 

one to commit crime.|—See Sub-sect. 6, 
post. 

Overt act in conspiracy.|—See Nos. 820, 830, 
post, & Sect. 6, sub-sect. 8, M., post. 

Overt act in treason.|—See Part XVII., Sect. 1, 
sub-sect. 2, post. 


SUB-SECT. 2.—MENS REA. 
A. In General. 


31. Implied in offence.|—(1) Intoxicating liquor 
was knowingly sold to a child under fourteen 
in a bottle, neither corked nor sealed, by a servant 
of a licensed person contrary to the express orders 
& without the knowledge of his master, who was 
himself in charge of the premises at the time of 
the sale :—Held: the licence-holder could not be 
convicted under Intoxicating Liquors (Sale to 
Children) Act, 1901 (c. 27), s. 2, of ‘‘ knowingly 
allowing ”’ a person to sell intoxicating liquor to 
a child under fourteen in a vessel neither corked 
nor sealed. 

(2) Under ordinary circumstances an offence 
implies a mens rea (LORD ALVERSTONE, C.J.).— 
EMARY v. NOLLOTH, [1903] 2 K. B. 264; 72 
L. J. K. B. 620; 89 L. T. 100; 67 J. P. 354; 52 
W. R. 107; 19 T. L. R. 580; 47 Sol. Jo. 567; 
20 Cox, C. C. 507, D. C. 

Annotations :—As to (1) Folld. Allchorn v. Hopkins (1905), 

69 J. P. 355; McKenna v. Ha (1905), 69 J. P. 354. 


rding 
Refd. Boyle v. Smith, (1906] 1 K. B. 432; Strutt v. Clift, 
(1911) 1K. B.1; Williams v. Pearce (1916), 85 L. J. K. B. 


pression mens rea is descriptive of the 
state of mind which in the case of most 
offences must accompany the doing of 
the prohibited act in order to render 
it an offence. Such mental element 
varies with different offences, & in 
the case of each offence is only to be 
discovered by detailed examination of 
the elements of the offence.—MOFFATT 
v. Hassett, {1907} V. L. R. 515.—AUS. 


$1 ii. .}--There is & presump- 
tion that mens rea, an evil intention, or 
a knowledge of the wrongfulness of the 
act, is an essential ingredient in every 
offence.— BALDWIN wv. SNOQOK, {1918] 
2W. W. R. 314: 40 D. L. R. 333 
CAN. 


from M 


ctment was 





crime. — H.M. 
3 F. (Ct. of 
OT. 
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Sect. 2.—Elements of crime: Sub-sect. 2, A. & B.] 
82. Essential ingredient of 2 
who was the owner & occupier of certain premises 
in the metropolis used for the purpose of manu- 
facture, was summoned under Smoke Nuisance 
(Metropolis) Act, 1853 (c. 128), ss. 1 & 2, for 
negligently using a furnace in such premises so 
that the smoke arising therefrom was not effectually 
consumed. The furnace in question was con- 
structed so as to consume its own smoke if care- 
fully used, & the emission of smoke complained 
of was caused by the carelessness of the stoker 
employed by deft. to attend to the furnace. Deft. 
was not personally guilty of any negligence in 
connection with the matters :—Held: deft. was 
not criminally responsible for the negligence of 


his servant, & could not be convicted of the | 


offence. _ 
It is a general principle of our criminal law that 


there must be as an essential ingredient in a 

criminal offence some blameworthy condition of 

mind. Sometimes it is negligence, sometimes 

Malice, sometimes guilty knowledge—but as a 

general rule there must be something of that kind 

which is designated by the expression mens rea. 

Moreover, it is a principle of our criminal law that 

the condition of mind of the servant is not to be 

imputed to the master. This principle of the 
common law applies also to statutory offences 
with this difference, that it is in the power of the 

Jegislature, if it so pleases, to enact, & in some cases 

it has so enacted, that a man may be convicted 

& punished for an offence although there was no 

blameworthy condition of mind about him; but 

inasmuch as to do so is contrary to the general 
principle of the law, it lies on those who assert 
that the legislature has so enacted to make it out 
convincingly by the language of the statute 

(CAVE, J.).—CHISHOLM v. DOULTON (1889), 22 

Q. B. D. 736; 58 L. J. M. C. 1383; 60 L. T. 966 ; 

53 J. P. 550; 37 W. R. 749; 5 T. L. R. 437; 

16 Cox, C. C. 675, D. C. 

Annotations :—Distd. Armitage v. Nicholson (1913), 108 
Baar 993. Refd. Niven v. Greaves (1890), 54 J. P. 
33. May be dispensed with by statute.| — 

Prisoner was indicted, under 9 Will. 3, c. 41, s. 2, 

for having been found in possession of naval stores 

marked with the broad arrow. The jury returned 

a verdict that prisoner was found in possession of 

copper marked with the broad arrow; that they 

had not sufficient evidence before them to show 
that prisoner knew that the copper was so marked ; 
but that he had reasonable means of knowing that 
it was so marked :—Held: upon these findings 





crime.] — Deft., | 


| 
| 
| 
| 
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prisoner could not be convicted of the offence 
charged. 

Mens rea is an essential ingredient in every 
offence. It may be dispensed with by statute ; 
but the terms which should induce the ct. to infer 
that it is dispensed with must be very strong 
(COCKBURN, C.J.).—R. v. SLEEP (1861), Le. & Ca. 
44; 30 L J. M.C.170; 41. T. 525; 25 J. P. 
532; 7 Jur. N.S. 979; 9 W. R. 709; 8 Cox, C. C. 
472, 0. OC. R. Sie 


Annotations :—Refd. R. v. Prince (1875), L. R. 2 C. C. R. 
B. D. 168; Blaker v. 





154; R. vw. Tolson (1889), 23 9. 

Tillstone (1894), 63 L. J. M. C. 72. 

34. ——.]— DICKENSON vw FLETCHER, 
No. 107, post. 

35. ——- ———.|—-PEarks, GUNSTON & TEE, 


Lrp. v. WARD, HENNEN v. SOUTHERN COUNTIES 


DAIRIES Co., No. 102, post. 
36. J—(1) Applts. were the owners 








| & occupiers of, but did not reside on, a farm, which 


“was managed for them by a bailiff under the 
' superintendence of a steward who resided some 


considerable distance away. Part of the business 
of the farm was the conveyance of milk to a rail- 
way station, & for this purpose the applts. had at 
the farm a four-wheel van which was usually 
driven to & from the station by a milkman. The 
van had applits.’ names painted on the side, & it 
was constructed or adapted for use for the con- 
veyance of milk churns in the course of applts.’ 
business as dairy farmers. On one occasion 
without the knowledge of applts. or the steward, 
& for his own purposes, the bailiff used the milk 
van, after carrying milk to the station, for bringing 
back his wife & others from a place of entertain- 
ment. In respect of this user applts. were con- 
victed of keeping & using the milk van without 
having a licence therefor :—Held: the milk van 
was kept by applts., & they were responsible for 
its user by the bailiff on the day in question, & 
as such user was not for the conveyance of goods 
or burden in the course of trade or husbandry 
within Customs & Inland Revenue Act, 1888 (c. 8), 
s. 4 (3), the conviction was right. 

(2) Under ordinary circumstances mens rea must 
be shown unless by express enactment the doctrine 
is excluded.—Strutr v. CuirT, [1911] 1 K. B. 1: 
80 L. J. K. B. 114; 103 L. T. 722; 74 J. P. 471; 
27 T. L. R. 14; 8. G. BR. 989, D. C. 


Annotation :—As to (1) Distd. Phelon & Moore v. Keel, 
{1914] 3 K. B. 165. 


37. -|—I view with some _ trepida- 
tion any tendency to diminish the importance of 
the rule as to mens rea which has prevailed in 
respect of criminal charges. There are cases no 
doubt where a statute makes it plain that an 








33 i. Essential ingredient of crime— 
May be dispensed with by statute.)— 
The question whether or not the 
common law doctrine of mens rea is 
excluded by a particular statute is to 
be determined by considering the 
scope & subject of the statute & the 
various circumstances which would 
make the application of the doctrine 
reasonable or unreasonable, as well as 
the language of the statute.—R. v. 
Erson, (1914) V. L. R. 144.—AUS. 

38 ii. -}—The common 
law doctrine that to constitute crime 
there must be a guilty mind applies 
also to offences created by statute, 
unless it can be deduced from the 
statute itself that the intention of the 
1 ture was to exclude the applica- 
tion of that doctrine. The true rule 
for the determination of the question 
whether or not the application of the 
common law doctrine is excluded by 
the statute under consideration in eac 
cage is to consider the scope & object 





of the statute, & the various circum- 
stances which make the application of 
the doctrine reasonable or unreason- 
able, as well as the language of the 
Pcs statute under consideration. 

here are three classes of cases under 
the statute law: (1) those in which, 
following the common law rule, a 
guilty mind must either be necessarily 
inferred from the nature of the act 
done or must be established by inde- 
pendent evidence; (2) those in which 
either from the language or scope & 
object of the cnactment to be con- 
strued, it is made plain that the 
Legislature intended prohibit the 
act absolutely, & the question of the 
existence of a guilty mind is only 
relevant for the purpose of determining 
the quantum of pent following 
the offence; 3) those in which, 
although from the omission from the 
statute of the word “ knowingly ” or 

wilfully ” it is not necessary to aver 
in the indictment that the offence 


charged was knowlugly "' or *‘ wilfully ”’ 
committed, or to prove a guilty mind, 
& the commission of the act in itself 
primé facie imports an offence, yet the 
pereon charged may still harge 

imself by proving to the satisfaction 
of the tribunal which tries him that in 
fact he had not a guilty mind.—R. v. 
oo (1905), 25 N. d e L. R. 709.— 


33 iii, ——- ——~.]}—Where a statute 
with a penalty for non-performance 
imposes a duty upona person & such 
person fails to perform such duty 
through his own negligence our law 
docs not permit such person to set up 
a defence based on the absence of 
mens rea. Where there is an absolute 
prohibition in a statute, @ man who 
can show that he has broken it through 
no fault of his own might well be heard, 
but not one who admits that through 
his own fault he has contravened it.— 
a VIEDGE (1917), KE. D. L. 160.— 
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offence is created without a criminal intention on 
the part of the person who is charged, but those 
cases, where the ct. is dealing with a question of 
crime, are to my mind in themselves anomalous, 
& I should hesitate to increase their number with- 
out being satisfied upon argument that this is one 
of them (ATKIN, L.J.).—He MAHMOUD & ISPAHANI, 
[1921] 2 K. B. 716; 125 L. T. 1613 sub nom. 
MAHMOUD v. ISPAHANI, 90 L. J. K. B. 821; 37 
TL. R. 489; 26 Com. Cas. 215, C. A. 

38. Necessity for proof of—Statutory require- 
ment.]—In cases where a statute requires a motive 
to be proved as an essential element of a crime, 


33 


B. In Particular Cases. 
Cruelty to animals—Guilty knowledge.|—WSee 
ANIMALS, Vol. II., pp. 284-286, Nos. 565-579. 
41. Sale of adulterated or altered food—Sale of 
Food & Drugs Act, 1875 (c. 63), s. 6.]—In a 
prosecution under sect. 6 of the above Act for 


‘gelling to the prejudice of the purchaser any 


the prosecution must fail if such motive is not | 


proved. The absence of mens rea really consists 


in an honest & reasonable belief entertained by © 
the accused of the existence of facts, which, if | 
true, would make the act charged against him | 


innocent.— BANK OF NEw SoutH WALES v. PIPER, 
[1897] A. C. 383; 661. J. P.C. 73; 76 L. T. 572 ; 
61 J. P. 660; 13 T. L. R. 413, P. C. 


Annotations :—-Refd. Blain v. King, eee K. B. 30; - 


R. v. Wheat, R. v. Stocks, [1921] 2 K. B. 

39. What amounts to absence of mens rea. |-—— 
Bank OF NEW SoutH WALES v. PIPER, No. 38, 
ante. 

40. Effect of absence of.|—To obtain a con- 
viction under Merchandise Marks Act, 1887 (c. 28), 
the case must be one in which mens rea in fact 
exists; but although the burden of proof is 
shifted & the prosecution have not to prove mens 
rea, yet if deft. can prove absence of mens rea 
he is to be acquitted. Mens rea must be applied 
to the particular offence & there may be an in- 
nocence of intention to infringe the Act, although 
there may be suspicion of the genuiness of the 
trade mark.-—CHRISTIE, MANSON & Woops v. 
CooPER, [1900] 2 Q. B. 522; 69 L. J. Q. B. 708; 


article of food or any drug which is not of the 

nature, substance, & quality demanded by such 

dee it is not necessary to prove guilty 
nowledge on the part of the seller.—BEtTTs v. 

ARMSTEAD (1888), 20 Q. B. D. 771; 57 L. J. M. C. 

100; 581. T. 811; 52 J. P. 471; 36 W. R. 720; 

16 Cox, O. C. 418, D. C. 

Annotations :—Folld. Pain v. Boughtwood (1890), 24 Q. B. D. 
353. Refd. Brown v. Foot (1892), 61 L. J. M. C. 110; 
Pearks, Gunston & Tee v. Ward, Hennen v. Southern 
Countics Dairies Co., [1902] 2 K. B. 1; Smithies v. Bridge 
(1902), 71 L. J. K. B. 555. 

42. -.]—A vendor of milk under a 
contract consigned milk to a railway co. for 
carriage to P. station, where it was to be delivered 
to purchasers. On arrival at that station the 
milk was found to be adulterated by the addition 
of 9 per cent. of water. The adulteration took 
place without the knowledge of the vendor during 
the railway transit :—Held: the vendor was 
liable to be convicted, under sect. 6 of the above 
Act for selling, to the prejudice of the purchaser, 
milk which was not of the nature, substance & 
quality demanded, but the vendor’s personal 
innocence of the adulteration was a fact to be 
taken into account in mitigation of punishment.— 
PARKER v. ALDER, [1899] 1 Q. B. 20; 68 L. J. Q. B. 
7; 79 L. T. 381; 62 J. P. 772; 47 W. R. 142; 
43 Sol. Jo. 15; 19 Cox, C. C. 191, D. C. 


Annotations :—Folld. Andrews v. Luckin (1917), 87 L. J. K. B. 
507. Consd. Buckingham v. Duck (1918), 120 L. T. 84. 








83 L. T. 54; 64 J. P. 692; 
T. L. R. 442. 


49 W. R. 46; 


16 
43. 





Annotations :—Consd. R. v. Phillipe (J.), R. v. Phillips (P.), 
R. v. Phillips (D.) (1909), 73 J. P. 458. Refd. Stone r. 
Burn, [1911] 1 K. B. 927. 
Se ane Pees ee ee eee wise eth Ve Pyaciag inte taiten Beh ce tah) mays ees ese ae 
{f. Neccssity for proof  of.j]—Re bencfit.}—It is unnecessary to prove 


RANCHHODDAS 
Bom. 317.—IND. 


g. —-——.}—Accused sold, but was 
allowed by the vendee to romain in 
posscenien of, a heifer. Thereafter he 

anded the heifer to one of his creditors 
as security for payment of a poe 
note. The heifer was subsequently 
sold by the pledgee under a power of 


(1896), I. L. R. 22 


sale given in the note :—Held: 
accused Was worn convicted of 
theft of the property of the first vendee, 


as there was an entire absence of mens 
rea on the part of accused.—R. v. 
Koti (1908), KE. D. C. 234.—S. AF. 

38 i. Statutory requirement. }— 
It is an elementary principle of our 
‘common law that no person can be 
mire "" * of a criminal 

_- ----+- -- proof of mens .-__. 
There is a presumption that mens rea, 
. knowledge of the facts that make the 





wn eseen nae weeawveawwe ar mw waeaw 


. ...--- has found it necessary in 
he public interests to pass enactments 
1 which certain prohibited acts are 
Onstituted into crimes even in the 
bsence of the knowledge & intention 
ecesgary to constitute mens rea.-— 
ae WERNER, (1917] E. D. L. 71.— 


h, --—— Act peremptorily furbid- 
en in the interest of public morality 
* convenience, }—Where the law in the 
iterest of public morality or conveni- 
nce peremptorily prohibits any act, 
reli ue eu on a ice no 

wR. v. PING UEN, [L921 
W. W. R. 505.—CAN. 
k. 


Act penalised for public 
J ———VOL. XIV. 





mens rea when for the public benefit 
@ penalty is prescribed for the doing or 
omission of an act.—R. v. GOLDBERG, 
(1919] O. P. D. 55,—S. AF. 


1. When presumed.j—An in- 
dictment in certain counts charged 
the destruction of the vessel with 
intent thereby to prejudice the under- 
writers, & in others simply charged the 
crime without alleging the intent, & 
prisoner was found guilly on all the 
counts :—Held: it was not necessary 
to show the prisoner’s knowledge of 
the insurance, as he must be presumed 
to have intended the necessary conse- 
quence of his act, which was to pre- 
judice the underwriters.—R. v. TOWER 
(1880), 20 N. B. R. 168.—CAN. 





UL UwouuLy yours VL sO Was UWL UYU 
have administered dhatura to three 
members of her family :—Held: she 
must be presumed to have known that 
the administration of dhatura was 
likely to cause death, although she 
might not have administered it with 








vem ES FISVULICr was 


n. oJ 
convicted of publishing in the Kerry 
Sentinel of which he was proprietor 


evidence of intent. 

In every class of crime other than 
libel prior to 6 & 7 Vict., the nie 
dealt with is not the intent presume 
in law but personal intent actually 
existing in fact in the mind of deft., 
& that is a question for the jury.— 





.|—Where a farmer, 
contract of sale of pure milk, delivered at a railway 


Refd. Oatley v. Lemon (1905), 92 L. T. 200; Warrington 
oan ee Industrial Co-op. Soc. (1918), 88 L. J. K. B. 


under a 


station genuine milk for dispatch by rail to the 





R. v. HARRINGTON (1888), Crimes 
Ireland Act, Cases 12.—IR. 

O. As s00n as an 
act. is proved to be a crime there is 
sufficicnt evidence of wicked & feloni- 
ous intent.—H.M. ADVOCATE v. Enb- 
MISTON (1866), 5 Irv. 219.—SCOT. 


p. What amounts to absence of 
mens rea-——Provocation.}—The_ provo- 
cation contemplated by Penal Code, 
s. 300, should be of a character to de- 

rive the olfender of his self-control. 
n determining whether it was so, it 
is admissible to take into account the 
condition of mind in which the offender 
was at the time of the provocation.— 
R. v. KHOGAYI (1879), I. L. R. 2 Mad. 
122.—INN. 

q. Corporati on-——Knowledye of 








—~R. v. PANTON, Ex p. FARMER: 
DUCE Co., Lrp. (1838), 14 V. 


RIPPLINGER (1908), 9 W. L. 
14 Can. Crim. Cas. 111.—CAN. 


PART I. SECT. 2, SUB-SECT. 2.—B. 

r. Sule of adullerated or altered 
food —In general.]— In proceedings 
under Adulteration Acts the absence 


mon tama Aofanna oavnant whera 


n@ anranes 


}, SOON «Bie Lass 

8. Obstruction 0. 3 

Sale of Food & Drugs Act, 1899 (c. 51), 
s. 16.}/—Where on inspector of food & 
drugs required a sample of whisky 
from 6 particular bottle, & the hus- 
band of the publican, who the justices 


D 
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Sect. 2.—Elements of o1 crime: Sub-sect. 2, B.] 


purchaser, & the milk was found by an inspector 
of nuisances, on reaching the arrival station, to 
be deficient in milk fat & other solids, & there was 
no evidence before the justices that it was not 
tampered with on the journey :—Held: the mere 
fact that the milk was genuine at the time when 
it was handed over to the railway co. did not 
relieve the farmer from liability for selling milk 
not of the nature, substance & quality demanded 
by the purchaser under sect. 6 of the above Act 
& 42 & 48 ve c. 80, s. 8.— ANDREWS v. LUCKIN 


(1917), 87 L > k. B. 507; 117 L. T. 726; 82 
J. P. B13 34D. L. R. 88; 26 Cox, C. C. 124 ; 
16 L. G. RB. 199, D. C. 

44. —— Sale of Food & Drugs Act, 1875 


(6. 68), s. 9.|—A person selling an altered article 
can be convicted under sect. 9 of the above Act 
although at the time he sold it he did not know 
of the alteration.—PAIn t. Bouaeutwoop (1890), 
24 Q. B. D. 353; 569 L. J. M. C. 45; 62 L. T. 
284; 64 J. P. 469 ; 38 W. R. 428; 6 T, L. R. 
167; 16 Cox, C. C. 747, D.C. 


Anolon’ :—Folld. Dyke v. Gower, 11892), 1 Q. B. 220; 


Morris v. SOrpett (1892), 66 J. P. 649 efd. Brown v. 
Foot (1892) L. J. M. C. 110; Hunt v. Richardson, 
[1916] 2 K. Bod 

45, -|—In a prosecution under 








sect. 9 of the above Act, it is sufficient to prove 
that an article of food has been altered by the 
abstraction of some part of it, & sold in its altered 
state without notice, & it is not necessary to prove 
that it was so altered by the seller with intent to 
sell it in its altered ae without notice.—DYKE 
v. GOWER, [1892] 1 Q. B. 220; 61 L. J. M. C. 70; 

: a T. 760; 56 J. P. 168 ; 17 Cox, C. C. 421, 


Annotations :—Folld. Morris v. 
649, Refd. Spiers & Pond v. Bennctt, (1896] 2 Q. B. 65. 


46. -.|—The servant of C., a dairy- 
man, being short. in his supply of milk, bought two 
gallons from another dairyman & mixed at with 
his own & sold the same to customers. C. being 
summoned under sect. 9 of the above Act :— 
Held: though neither C. nor C.’s servant knew 
or had reason to suspect the milk was adulterated, 


Corbett (1892), 56 J. P. 








this was no defence.—MorRI8 v. CORBETT (1892), 


56 J. P. 649, D. C. 

47. a eee order to prove an offence 
of selling an article of food altered by the abstrac- 
tion therefrom of any part of it so as to affect 
injuriously its quality, substance or nature, with- 
out making disclosure of the alteration, contrary 
to sect. 9 of the above Act, it is not necessary 
for the prosecution to prove mens rea on the part 
of the seller.—Sprers & PonpD v. BENNETT, 
[1896] 2 Q. B. 65; 65 L. J. M. C. 144; 74 1. T 


found was at the time acting as her 
manager, while pretending to uncork 
it, deliberately, as the justices fou 
broke the bottle; but the justices di 
not find that he did so at the request 
or with the authority or connivance 
of his wife, nor was there any evidence 
to that effect :—Held: a conviction 
pa brat the wife for wilful obstruction 
the inspector could not be sustained 
under sect. 16 of above Act, & the 
offence created by that acct. is one 
of intentional misconduct involving 
ersonal ne rea.—TAaYLOR v. NIXON, 











—Held 


284.—S 


oe a ee ee + ee re 


AND PROCEDURE. 


— 


Te 9 0. W. R. 914; 
178.—-CAN. 


./—An assize bye-law mado 
it an offence for a person to offer or 
expose for sale or cause to be sold 
or delivered to a purchaser certain , 
articles below a fixed standard weight: | 
: mens rea was not required to | 
constitute the offence.— GINSBERG v, 
BENONI L MENICIESINTY (1916), T. P. D. | 


b. Sale of food contrary to regu- 
lations—TIvive Stock (Sales) Order, 1918.] 


697; 60 J. P. 487; 44 W. R. 510; 12 T. L. R. 
ad 40 Sol. Jo. 479; 18 Cox, O, O. 332, D. OC. 


notation —Menté. Pearks, Gunston & Tee v. Houghton, 
Ao08) 1K. B. 


48. Aaultetaion of bread—Common sp ee 
baker who sells bread containing alum in a shape 
which renders it noxious is guilty of an indictable 
offence, if he ordered the alum to. be introduced 
into the bread, although he gave directions for 
mixing it up in a manner which would have 
rendered it harmless.—R. v. Drxon (1814), 4 
Camp. 12; 3M. aes 105 H. R. 516, N. P. 


Annotations :-——Apld. o oS middon eaere 1 Cr. & J. hae ; 

R. v. Wicklin mie8), 3 Q. Reid. kh. 

Welce ope Rocorder, Scott v. , Wolverhampton J ;. 
R. v. ese Sie 2K. B. 730. 


1868), 18 L 
Wontd, R v "Ast (1876), 2Q. B 
49. Bread Act, 1886 (c. 37), a —A person 





cannot be convicted, under sect. 8 of the above 
Act, for using prohibited mixtures or ingredients 
in the making of bread for sale, unless there be 
knowledge, either in himself or in the person em- 
ployed by him, of the presence of the mixture or 
ingredient.—CorRE v. JAMES (1871), L. R. 7 Q. B. 
135; 41 L. J. M. C. 19; 25 L. T. 593; 36 J. P. 
519. 

Annotations :—Distd. Betts v. Armstead (1888), 52 J. P. 


471. Oonsd. Pain v. Boughtwood (1890), 24 Q. B. D. 
353. Apld. Brown v. Foot (1892), 61 L. J. M. C. 110. 
Refd. Nichols v. pe cts TS) & - 8 O. P. 322; Hotchin 


v. Hindmarsh, [1891] 2 Q. B 

50. Possession of waulterated tobacco by dealer 
—Tobacco Act, 1842 (c. 93), s. 3.]|—-Under sect. 3 
of the above Act a dealer in & retailer of 
tobacco is liable to the penalty of £200 for having 
in his possession adulterated tobacco, although 
he has Bouekt it as genuine & has no knowledge 
or reason to think that it is not so.—R. v. Woop- 


2 New Sess. Cas. 346; 16 L. J. M. C. 122; 

J.P. 791; 153 E.R. 907. 

Annotations faa or Re Mahmoud & tepanenl t aves 
2K. B. 716. Refd. R. v. Sleep ett Le & Ca. 44; 
Sherras v. De Rutzen, (1895) 1 Q. B. 9 


51. Sale of food contrary a regulations— 
i (Prices) Order, 1917.)—A carrier employed 
pit. , supply his customers with milk 
eae a customer with what purported to be 
two separate pints of milk, but which in fact were 
both short measure. The customer paid the 
carrier 8d., which was the maximum price for a 
quart of milk under the above Order. Owing, 
however, to the measure being short, the price 
paid for the actual milk served was at the rates 
of 103d. per quart & 8}d. per quart. Applt. had 
warned the carricr against giving short) measure. 
Informations were preferred against applt. for 
selling the milk at prices exceeding the maximum, 
& he was convicted :—Held: the conviction must 
be affirmed, since (1) applt. was liable for the act 


140. L. fh. 


10 


been allocated to him by an official 
of the Food Control epartment. 
When slaughtered the cow was found to 
be in calf, & the butcher was charged 
with a contravention bs us Live Stock 
(Sales) Order, 1919, The sheriff 
 eonvicted the ancased. 8 Jin ding in fact 
that when the cow was graded the 
grader did not consider the cow to be 
n calf, nor did the allocator when the 
cow was allocated, that before the cow 
was slaughtered the allocator dis- 
covered the cow to be in calf, but did 
not inform the accused, & that when 


' aks —-In a prosecution of a farmer for soll- 

1910) 21. R. 94; 441. L. T. 81.—IR. ing a heifer in calf for slaughter con- phe ce wen cone to bo slau be the 
weight — Bread.) — dae to a Stock (Sales) Order, 1918 : had discovared it to he i er iar 

whee a b ela imposed a penalty eld: the tact that the seller did accused pealed : Held : tee ne 
for selling yertan of light. weight:—- 20% know the heifer was in calf was no justifiable - ane eae 
Held: no evidence of mens rea was defence to the charge ANDERSON Y. = Gefence to t re ohareé “the Gherit's 
necessary to oR eon: the word ta [1919] 8. C. (J.) 20.— SCOT. ones in fact did not disclose ustifi- 

9» 2 


not 


used in the 
statute or bye-law.— 


. v. CHISHOLM 





sranammemeneseed 


.}~—A butcher slaught- 
seed & COW which after grading 


orance.—BEATIIE ¥v. 


rrp20} ar Bar ave 


had L. R. 471.—8COT, 
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of his servant which was performed within the 
scope of his authority, even though against 
applt.’s express instructions; (2) mena rea was 
not a necessary ingredient of the offence charged 
against applt.—BucKINGHAM v. Duck (1918), 
88 L. J. kK. B. 875; 120 L. T. 84; 838 J. P. 20; 
26 Cox, C. O. 349; 171. G. R. 19, D.C. 

Annotations :-—~As to (2) Consd. Pearks’ Dairies v. Tottenham 

Food Control Committee (1918), 88 L. J. K. B. 623. 

Generally entd. Warburton v. Stamp (1919), 88 

L. J. K. B. 1170. 

52. Margarine (Maximum Prices) Order, 
1917.|—Applits.’ assistant, in violation of their 
instructions, but by an innocent mistake, sold 
margarine to a customer giving only 14} oz. by 
weight instead of 16 oz. Applts. were convicted 
by justices of contravening the above Order by 
selling el eae at a price exceeding the maximum 
price on the grounds (1) that the assistant was 
acting within the scope of her authority, (2) that 
short weight was equivalent to an increased 
price, (3) that mens rea on the part of applts. was 
not an essential element of the offence :—Held : 
the conviction was right.—PEARKs’ DarrigEs, LTD. 
v, TOTTENHAM Foop ConTrnoL COMMITTEE (1918), 
88 L. J. K. B. 628; 120 L. T. 95; 83 J. P. 36; 
35 T. L. R. 114; 26 Cox, C. 0. 356; 17 L. G. R. 
ois yee 6 ea OF 
Annotation :—Mentd. Warburton v. Stamp (1919), 88 

L. J. K. B. 1170. 

53. False warranty—Sale of Food & Drugs 
Act, 1875 (c. 63), 8. 27.)—-A person giving a false 
warranty in writing to a purchaser in respect of an 
article of food or a drug sold by him is not liable 
to a penalty under sect. 27 of the above Act, if at 
the time of giving the warranty he did not know, 
& had no reason to believe, that the warranty was 
false. —DERBYSHIRE v. HOULISTON (1897), 61 
J. P. 3743; 45 W. R. 527; 13 T. L. R. 3877; 41 
Sol. Jo. 491, D. C. 


-.]|—See, further, Foop & Dkuas. 


54. False description in invoice—Fertilisers & 
Feeding Stuffs Act, 1893 (c. 56), s. 3 (1) (b).j— 
Applt. was the managcr in London of a co. trading 
in chemical fertilisers. The co. entered into a 
contract with the S. co. for the sale of T. phosphate 
powder, & an invoice was sent describing the 
goods as containing 38 to 45 per cent. of total 
phosphates. Applt. was prosecuted by the county 
council for an offence under sect. 3 (1) (bv) of the 
above Act :—Held: applt. was guilty of causing 
or ee the invoice to be false in a material 
particular, though there was no evidence that he 
saw the particular invoice sent out, or otherwise 
knew the contents to be false—KorTEN v. WEST 
Sussex Country Councin (1908), 72 L. J. K. B. 
514; 88 L. T. 466; 67 J. P. 167; 19 T. L. R. 
354; 20 Cox, C. OC. 402; 1L. G. R. 445, D. C. 


Annotations :—Folld. Laird v. Doboll, [1906] 1 K. B. 131 
Consd. Needham v. Worcestershire County Council (1909) 


100 L. T. 901. 

55. |—Mens rea is not a con- 
stituent element of the offence created by sect. 3 
(1) (6) of the above Act.—Lamp v. DOBELL, 
[1906] 1 K. B. 181; 75 L. J. K. B. 168; 93 L. T. 
842; 70 J. P. 62; 54 W. BR. 506; 21 Cox, C. C. 
66; 4 L. G. R. 232, D.C. 
Annotation :—Qonsd. Needham v. Worcestershire County 

Council (1909), 100 L. T. 901. 

56. Fertilisers & Feeding Stuffs Act, 1906 
(c. 27), s. 6.]|—Where a person, who sells any 
article for use as food for cattle or poultry, gives 
an invoice with the article sold which is inaccurate 
as to the percentage of oil & albuminoids, he does 
not commit an offence against sect. 6 (1) (a) of 
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the above Act, & the offence committed, if any, 
would be under sect. 6 (1) (0) for causing or per- 
mitting any invoice or statement of the articles 
sold by him to be false in a material particular to 
the prejudice of the purchaser.—NEEDHAM & Oo. 
v. WORCESTERSHIRE COUNTY COUNCIL (1909), 100 
L. T. 901; 73 J. P. 2938; 25 T. L. R. 471; 7 
L. G. R. 595, D. C. 


Sas aaa -—Distd. Kyle v. Jowers (1914), 84 L. J. K. B. 


57. Possession of unjust measure—Weights 
& Measures Act, 1878 (c. 49), s. 25.|—Applts. were 
convicted of having in their possession for use for 
trade a false or unjust measure contrary to sect. 25 
of the above Act. A servant of applts. had been 
sent out with a tank waggon containing oil, & had 
in his possession two five-gallon measures for the 
purpose of measuring oil sold & delivered to 
applts.’ customers from the tank waggon. One 
of such measures was correct, but the other, which 
also belonged to appits., was found to contain a 
quantity of soap which rendered it false & unjust 
to the extent of three & a half pints. ‘The measures 
ape ee to applts.’ servant were correct, but 
other measures set aside for repair were accessible 
to him. The oil in each waggon was checked 
morning & evening, & the servant did not bring 
back more oil than his deliveries during the day 
accounted for. Applts. were not cognisant of 
their servant’s conduct, nor did they give their 
sanction & approval to the use by him of the 
unjust measure :—Held: the conviction must be 
quashed, since, although mens rea on the part of 
the employers was not an element in the offence, 
the physical possession of the unjust measure by 
applts.’ servant was not in the circumstances the 
possession of applts.—ANGLO-AMERICAN OIL Co., 
Lrp. v. MANNING, [1908] 1 K. B. 536; 77L. J. K. B. 
205; 98 L. T. 570; 72 J.P.35; 24 7T. L. R. 215; 
6L. G. R. 299, D. C. 


Anes :—Refd. Buckingham v. Duck (1918), 120 L. T. 


58. Delivering short weight— Weights & 
Measures Act, 1889 (c. 21), s. 29.]—Where a 
vehicle carrying coal for a delivery to a purchascr 
from a coal merchant is stopped, & the sacks it 
contains are weighed, under sect. 29 of the above 
Act, the person in charge of the vehicle is not 
guilty of an offence under that sect., though the 
sacks of the coal are proved to be of less weight 
than that represented by labels on the sacks & 
delivery notes sent out with the sacks, if he 
himself is unaware of, & has nothing to do with, 
the deficiency in weight.—PAUL v. HARGREAVES, 
[1908] 2 K. B. 289; 77 L. J. K. B. 535; 98 L. T. 
751; 72 J. P. 2381; 24 T. L. R. 501; 21 Cox, 
C. C. 584; 6L. G. R. 530, D. C. 


~.|—See, further, WEIGHTS & MEASURES. 


59. Notification of contagious disease—Con- 
tagious Diseases (Animals) Act, 1869 (c. 70), 8. 75.] 
—An order of the Privy Council made under 
sect. 75 of the above Act, directed that any person 
in possession or charge of an animal being affected, 
should with all practicable speed give notice to a 
police constable :—Held: it must be proved that 
the person in possession or charge, & summoned 
for the violation of the order, had knowledge of 
the animal being affected, to justify conviction.— 
NICHOLS v. Haun (1873), L. R. 8 C. P. 322; 42 
L. J. M. ©. 1056; 28 L. T. 473; 37 J. P. 424; 
21 W. R. 579. 


Annotations :—Refd. Dickenson v. Fletcher (1873), L. R. 
9 ©. P. 1; Sherras v. De Rutzen, (1895] 1 Q. B. 918. 
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Sect, 2.—Eiements of crime: Sub-secl. 2, B.) 
60. Exposure for sale of diseased meat—-Common 
law.]—A meat salesman can be indicted & con- 


victed at common law, for knowingly sending or 


(1862), 3 F. & F. 106, C. C. R. 





61. ——.J|—A carrier & jobbing butcher 
can be indicted & convicted at common law for 
knowingly bringing to market meat unfit for 
human food.—R. v. JARVIS (1862), 3 F. & F. 108. 

62. 








} 
| 
} 


.]—A person is not indictable for . 


sending to a meat salesman meat he knows to be | 
unfit for human food, if he does not know & intend © 
that itis to be sold as human food.—Kh. v. CRAWLEY | 


(1862), 3 F. & F. 109. 

63. --— Public Health Act, 1875 (c. 55), s. 117.] 
—Deft. having in his possession diseased meat 
exposed for sale can be convicted under sect. 117 
of the above Act without proof of actual personal 
knowledge that the meat was so diseased.—-BLAKER 
ve. TILLSTONE, [1894] 1 Q. B. 315; 68 L. J. M. C. 
72; 70 LL. T. 31; 58 J. P. 184; 42 W. R. 253; 
10 T. I. R. 178; 38 Sol. Jo. 185; 10 R. 94, D. C. 
Annotations :-—Consd. Hobbs v. Winchester Corpn., {1910] 

2k. 3B. 471. Refd. Firth v. McPhail, [1905] 2 K. B. 300. 

64. .|—Where meat 
human consumption is exposed for sale & is 
condemned as unsound, the person 
possession or on whose premises the meat: is found 


is liable to conviction under sect. 117 of the 
A wd nf ¢ha 
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awW., [1910] 2 K. B. 471; 79 L. J. K. B. 1128 ; 
sua L. T. 841; 74 J. P. 418; 26 T. L. R. 557; 
8 L. G. R. 1072, C. A. 
Annotation :—Refd. Bothamley v. Jolly, [1915) 3 K. B. 


425. 


d. kyposure for sule of diseased |. 
mec. j——Knowledge that an animal is | 
diseased is necessary to constitute an 
offence against Health Act, 1898 


CHAMBERLAIN 
y 


h. Factory ee: 
Employment 


CRIMINAL LAW AND PROCEDURE. 


65. Sale of articles bearing forged trade mark 
—Merchandise Marks Act, 1887 (c. 28).| CHRISTIE, 
Manson & Woops v. CooPpEmr, No. 40, ante. 
J—See, further, TRADE Marks, " 


Nanwra & TDimarana 





7 by carrier—6 
c. 16, s. 2.|—In an information on sect. 2 of the 


aver that deft. is not a person qualified to kill 
game, nor that he had the game in his possession 
knowingly.—R. v. Mars (1824), 2 B. & C. 717; 
4 Dow. & Ry. K. B. 260; 2 Dow. & Ry. M. C. 
182; 107 BF. R. 550. 


Annotations :—Consd. R. v. Prince (1875), L. R. 2 Cc. C. R. 
154. Refd. Fletcher v. Calthrop (1845), 6 Q. B. 880; 
Newman v. Jones (1886), 17 Q. B. D. 132; Sherras v. 
De Rutzen, [1895] 1 Q. B. 918. Mentd. Kenyon v. Hart 
(1865), 34 L. J. M. C. 87; Cotterill v. Lempriere (1890), 
24 Q. B. D. 634. 

67. Possession of naval stores—9 & 10 Will. 3, 
c. 41, s. 2.|-——On an indictment charging deft., 
under sect. 2 of the above Act, with being in 
possession of naval stores marked with the broad 
arrow, it is necessary to show not only that deft. 


_ was possessed of the articles, but also that he 


intended for | 


in whose | 


knew they were marked with the broad arrow.— 
R. vu. COHEN (1858), 8 Cox, C. C. 41. 


Annotations :~-Folld. R. v. Sleep (1861), 8 Cox, C. C. 472. 
nerd. R. v. Prince (1875), L. R. 2 C. CG. R. 15435 Rev. 
Tolson (1889). 23 Q. B. D. 168. 


68. ———.]—R. v. SLEEP, No. 33, ante. 





railway PAUL. |—— VV ere Ue & & FeUCelved LVOUL IN. 
cases which contained oil of vitriol, & N. had 


were of an entirely different description, & G. & 
S. had no knowledge of what the contents really 
were, & sent them innocently by the railway :— 
Held: they were not liable to be convicted under 


5 & 6 Will. 4, c. cvii., s. 168, guilty knowledge 


FENN 
N.Z. L. R. 152.—N.Z 


Workshop 
at less than 


(1906), 26 1890, Sch. IL, an intention to defraud 
, is not a necessary ingredient of the 
Acts— offence of avoiding payment of a faro 
minimum Within the meaning of the clause.— 


(S.A.), & 109.—MasTER BUTCHERS, | iage.}—Held: knowledge or wilfulness COCHRANE vt. TUTIILL, [1908] V. L. RR. 
(1915), 19 C. L. R. 349.~ -AUS. | Offence under Factories & Shops Act, n. Sale of articles bearing forged 


e. Customs—False entry. }—Defts. 
relying upon a statement of the 
Minister of Customs reported in Com- 
monwealth Hansard & the newspapers 
that the goods in question were free, 


1915, s. 226 (1) (a), & it is not a de- 
fence to a prosecution for employing 
a person at less than minimum wage 
under that act that deft. rcasonably 
believed in a state of fucts which if 


trade marik.}--~Deft. was indicted & 
convicted under Criminal Code, 
8s, 400 (b), for having unlawfully filled 
bottles with an article of food for the 
yurpose Of sale or traffic therein, such 


instructed their clerk to pass an entry 
in the following terms: ‘* 39 bales of 
paper for wrapping fruit-~F'ree.”’ 
The clerk had no knowledge of the 
size of the paper but was informed by 
a customs official that being free it 
was 10 by 10, & by the latter’s direction 
he inserted those figures. The paper 
war not in fact 10 by 10, & defts. were 
charged under Commonwealth Cus- 
toms Act, 1901, 8. 234 (d), with having 
made an entry which was false in 
that dar hion or but magistrates dis- 
missed the charge :—Held: a guilty 
intent is not necessary to constitute 
an offence under the above sect.— 
DAWSON 0. JACK (1902), 28 V. L. RR. 
634.—AUS. 

{. -——.}—Proof of the existence 
of mens rea is not essential to the 
establishment of an offence under the 
Commonwealth Customs Act, 1901, 
8s. 234 (¢).—STEPHENS v. REID (R.) & 
Co. (1902), 28 V. L. I. 82.— AUS. 

: Declaration.) —— Mens rea 
is not necessary to constitute an 
offence under 8. 243, the object of that 
sect. being to throw upon the person 
making the declaration the obligation 
of making a declaration which is true 
in fact, & to penalise the person who 
makes a declaration which is untrue 
in fact for the mistake he has made.— 


ed 


true would have disproved the charge. 
-~~DUNCAN t. ELLIs (1916), 21. C. lL. R. 
379.—AUS. 

k. Game — Poaching.}] — A. demised 
to a coursing club the exclusive right 
of hunting, coursing, & killing hares 
on his lands. Subsequently A. gave 
permission to H. & M. who were 
ignorant of the demise to hunt over 
the lands, H. & M. did hunt & look 
for game :—dlleld: an offence was 
committed, even if they believed that 
they had authority to hunt or look for 
game on <A.’s” land.—COLLINS 1», 
MURPHY & HORGAN (1912), 46 I. L. T. 
240.— IR. 

1 Public JIealth.)—-In order to 
support a conviction under the clause 
in the Victoria Consolidated Health 
Bye-law, 1886, providing: No person 
shall let, occupy, or suffer to be 
occupied as a dwelling or lodging, any 
room (a) which does not contain at 
least. 384 cubic feet of space for each 
person occupying the same,”’ it is 
necessary that there should be some 
evidence of guilty knowledge, actual 
or constructive, on the part of the 
person charged.—-Re Winu KEE (1893), 
2 B., C: R. 321.-—-CAN. 

m. Tramway —- Travelling without 
payment of fare. -—Under clause 17 of 
the regujJations to the Tramways Act, 


ottles having stamped upon them the 
trade mark of an incorporated co.-— 
The evidence showed that the bottles 
in question were filled by deft.'’s servant 
without deft.’s knowledge. The jury 
returned a verdict of ‘‘ guilty without 
knowledge ”’ :-—Held ; the clear object. 
of the statute being to protect: manu- 
facturers & others in the use of their 
registered trade marks, knowledge on 
the part of deft. was not of the essence 
of the offence & that the trial judge 
was right in treating the verdict 
rendered as one of guilty.——-R. ». 
NEWCOMBE (1918), 52 N. 8S. R. 85; 
40 D. Ih. WR. 85; 29 Can. Crim. Cas. 


249,---CAN. 
0. -—~.J--To sustain a con’ 
viction for applying a false trade 


description to an article sold, in terme 
of Act 12, 18838, 8. 1, ss. 1 (d), a mens 
rea on the part. of M. must be estab- 
lished, when it was open to him under 
sect. 1 of the Act to prove that he 
acted without any intent to defraud.-~ 
a 0 MARGET, [1914] CG. P. D. 953.--- 


p. Possession of articles dbeariny 
false marks.}—The mere having in 
possession for sule packages of fruit 
fraudulently packed within Fruit 
Marks Act, 1901, c. 27 (D.), 8. 7, is 
an offence, thereunder, though no one 


Part ].—PRINCIPLES OF CRIMINAL LIABILITY. 


being necessary before the offence. could be 
committed.—HEARNE v. GARTON (1859), 2 HE. & E. 
66; 28 L. J. M. C. 216; 33 L. T. O. S. 256; 
93 J. P. 693; 5 Jur. N. S. 648; 7 W. R. 566; 


121 BE. R. 26. 
Annotations :—Apld. R. v. Sleep (1861), 8 Cox, C. C._472. 
R. 2 C. C. R. 154. Refd. 


Consd. R. v. Prince (1875), L. 

Legg v. Pardoe (1860), 9 C. B. N. S. 289; R. v. Tolson 
(1889), 23 Q. B. D. 168. Moentd. R. v. Stephens (1866), 
12 Jur. N. 8. 961; Blower v. G. W. Ry. (1872), L. R. 
70. P. 655; BR. v. Paget (1881), 8 Q. B. D. 151; Toronto 
Ry. v. Toronto City, (1920) A. C. 446. 


70. Reception of lunatics in unlicensed house 
—§ & 9 Vict., c. 100, s. 44.])—Deft. was convicted, 
under sect. 44 of the above Act, of receiving two 
or more lunatics into her house, not being a 
registered asylum or hospital, or a house duly 
licensed under the Act, or under any previous 
Act, but it was specially found by the jury who 
convicted, that though the persons so received 
were lunatic, deft. honestly & on reasonable 
grounds believed that they were not lunatic :— 
Held : such belief was immaterial, & the conviction 
was right.—R. v. Bisnor (1880), 5 Q. B. D. 259; 
49 L. J. M. C. 45; 42 I. T. 240; 44 J. P. 330; 
28 W. R. 475; 14 Cox, C. C. 404, C. C. R. 
Annotations :—Refd. Cundy v. Le Cocq (1884), 13 Q. B. D. 

207; R. v. Tolson (1889), 23 Q. B. D. 168; Sherras v. 

De Rutzen, [1895] 1 Q. B. 918; Hobbs v. Winchester 


Corpn., [1910] 2 K. B. 471. Mantd. Burrows v. Rhodes, 
[1899] 1 Q. B. 816. 


71. Larceny.|—Where during a vovage a 
seaman saves up a portion of his rations supplied 
in accordance with M. S. Acts Amendment Act, 
1906 (c. 48), s. 25, & at the end of the voyage 
takes home the unconsumed rations, he cannot 
be convicted of larceny unless the prosecution 
prove that there was mens rea on his part. The 
fact that the shipowners, to the knowledge of the 
seaman, disapproved of the practice of taking 
away unconsumed rations at the end of the 
voyage, does not justify a finding of mens rea 
against the seaman. It must be proved that he 
knew that he was taking away the property 
of another.—MoGan v. CALDWELL (1919), 88 
I... J. K. B. 1141; 838 5. P. 2138; 35 T. L. R. 381; 
17 L. G. R. 3380; sub nom. MorGAN v. CALDWELL, 
121 |. T. 148; 14 Asp. M. L. C. 437; 26 Cox, 
C. C. 425, D. C. 

72. Shooting pigeon-——Larceny Act, 1861 (c. 96), 


| 
| 
, 
| 
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s. 23..—To a charge under sect. 23 of the 
above Act, the belief of deft. that a pigeon shot 
by him was a wild one which he might lawfully 
kill affords no defence.—Horron v. GWYNNE, 
[1921] 2 K. B. 661; 90 IL. J. K. B. 1151; 125 
L. T. 309; 85 J. P. 210; 26 Cox, C. OC. 744; 
19 L. G. R. 351, D.C. 

78. Provisions for safety in coal mines—- 
23 & 24 Vict. c. 151, s. 10.|—DIcKENSON v. FLET- 
CHER, No. 107, post. 

74. Fabricating a voting paper—21 & 22 Vict. 
c. 98, s. 13 (5).]—At an election of a member of a 
local board of health, a voting paper was delivered 
at the house of R., a voter. The wife of the voter, 
having her husband’s authority, put a cross at 
the bottom of the paper, & resp. then put the 
voter’s initials in the margin opposite the name 
of the candidate for which the vote was intended, 
& resp. signed his name as witness to the mark of 
the voter. An information having been laid 
against resp. under sect. 13 (5) of the above Act, 
for ‘‘ fabricating ’’ the voting paper, the justices 
dismissed the summons, finding, on the above 
facts, that resp. bond fide believed, as the fact was, 
that the wife had authority to put her husband’s 
name to the paper, & that resp. had no criminal 
or unlawful intention in putting his name as 
witnessing the mark of the voter :—Held: the 
justices were right, for mens rea was necessary to 
constitute the offence.—ABERDARE LOCAL BOARD 
v. HAMMETT (1875), lL. KR. 10 Q. B. 162; 44 
L. J. M. C. 49; 32 L. T. 20; 39 J. P. 598; 23 
W. R. 617. 

75. User of unlicensed vehicle—Customs & 
Inland Revenue Act, 1888 (c. 8), s. 4 (3).|— 
STRUTT v. CLIFT, No. 38, ante. 

76. Exportation of prohibited goods—Customs 
Consolidation Act, 1876 (c. 36), s. 186.|—A sum- 
mons against resp. under sect. 186 of the above 
Act, for knowingly harbouring prohibited goods 
on a steamer of which he was chief steward, was 
dismissed by a magistrate on the ground that the 
offence charged involved an intention to contra- 
vene the prohibition, & that resp. had no such 
intention :—Held: the magistrate’s decision was 
right, & must be aflirmed.—FRAILEY v. CHARLTON, 
[1920] 1 K. B. 147; 88 L. J. K. B. 1285; 121 


is imposed on thereby nor any fraud 
intended.—--R. v. JAMES (1903), 1 
O. W. R. 520; 22 CG. L. T. 369; 4 
O, L. R. 537.—CAN. 

q. General dealer— Entry of false 
name.|—A licensed general dealer is, 
under General Dealers (ireland) Act, 
1903 (c. 44), 3. 2, bound to enter the 
true name & place of ubode of the 
person from whom he purchases an 
article, otherwise he is guilty of an 
oifence under sect. 2 of above Act, 
& it is no answer that he entered the 
name & place of abode given by the 
seller & had no reason to believe they 
were not the true name & abode.— 
iN v. MaRcus, (1908}]2 1. R. 423.— 


Yr. Haxtra-judicial oath.)— The ad- 
ministration of an extra-judicial oath 
18s Qn indictable offence under sect. 20 
of the Oaths Act (1900, No. 20). It 
18 not necessary to allege or prove 
rd at gc a San v. MARTIN (1904), 
233. AUS. 720; 21 N.S. W. W.N. 

8. Maternity allowance—Claim for.} 
-—-Mens rea is an essential ingredi- 
cnt of an offence created by s. 10 
of the Maternity Allowance Act, 1912. 
AUy v. ERSON (1914), 17 C. L. R. 506.— 


.. Of water.]— Applt. was 
convicted of contravening nani al 
regulation in that upon a certain av 


| 


he allowed the waste or misuse of the 
municipal water supply upon a certain 
erf belonging to him. It appeared that 
water was found running on a certain 
night from a tap upon the appit.’s erf, 
which was unoccupied at the time :— 
Held: the applt. had no knowledge 
that the water was running to waste, 
he did not ‘** allow ’’ the waste of water, 
& the conviction should be quashed.— 
R. v. FARR (1914), C. P. D. 36.—S. AF. 


a. Provision for safety in mines.] 
—Where workmen had been allowed 
to remain in a place in a mine where 
air for a considerable period during 
the course of 1} months had contained 
duct & smoke :—Held: the mine 
overseer had been rightly convicted of 
a contravention of Mines, Works & 
Machinery Regs. 61, even though he 
had no actual knowledge as to the 
presence of the dust & smoke.—R. v. 
BENNETT? (1916), T. P. D. 355.—S. AF. 


b. Sunday trading).—D., the pro- 
rietor Of a tea shop, was charged 
efore a poe magistrate with a 

breach of the Sunday Observance Act, 
1908. 1t appeared that on a Sunday, 
during his absence from the State, his 
assistant sold cigarettes contrary to his 
express instructions. The magistrate, 
on the ground that deft. had no 
uilty knowledge of the transaction - 
Freld : guilty knowledge was necessary 
tu constitute an offence against the 


if 
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relevant sect. of the above Act.---BANE 
vy. Davis (1921), 17 Tas. L. RR. 52.— 
AUS. 

ce. Agricultural seeds— Entry of 
false name.|—The owner of the shop 
in which the sample is taken is cuilty 
of an offence under Weeds & Agricul- 
tural Seeds (Ireland) Act, 1909 (c. 31), 
8s. 5 (1) & (2), if a false name & address 
is wilfully given by the manager of the 
business, although without. the authority 
or consent of the principal. The word 
‘‘ wilfully ’ in the sub-sect. means 
ae intentionally, & not by mistake 
VECHNICAL ENSTRUOLION DEVAKIM 
v. BURKE, [1915] 2 I. R. 128.—IR. 


d. Excise— Excise Act (1901), 8. 
120.J—-WALKER v. CHAPMAN, [1904] 
S. R. Q. 330.—AUS. 

e. Sealing laws.}—It is not neces- 
sary to prove mens rea against accused 
under the Sealing laws, 55 Vict. c. 2, 
8.2.—McCCOWEN v. BOWRING BROTHERS 
(1896), 7 Nfid. L. R. 872.—NFLD. 

f. Licenced premises — Charge of 
‘* knowingly’? committing offence. |-— 
Where the holder of a liquor licence Is 
charged with knowingly cominitting 4 
statutory offence, some evidence of 
guilty knowledge must be brought 
home to hin or his agent, in the absence 
of some provision in tho statute to 
the contrary.—KAPLAN v. R., [1912] 
kK. D. L. 78.—S8. AF. 
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Sect. 2.—Elements of crime: Sub-sect. 2, B. & C. 
Sect. 3: Sub-sects. 1 & 2.] 


L. T. 577; 88 J. P. 249; 26 Cox, C. O. 600, 
D. C. 
See, further, REVENUE. 

77. Suffering gambling on licensed premises— 
Licensing Act, 1872 (c. 94), s. 17.]—In order to 
support a conviction under sect. 17 of the above 
Act, it is necessary to give some evidence of 
actual or constructive knowledge on the part of 
the person charged that gaming was carried on 
on his premises.—BosLEy v. DAVIES (1875), 
1Q.B.D. 84; 45 L. J. M. C. 27; 33 L. T. 528; 
40 J. P. 550; 24 W. R. 140. 


Annotations :—Consd. Bond v. Evans (1888), 21_Q. B. D. 
249. Refd. Redgate v. Haynes (1876), 45 L. J. M. C. 65. 
78. Sale of intoxicating liquor to drunken 

person—Licensing Act, 1872 (c. 94), 8s. 13.]—-A 

publican sold intoxicating liquor to a drunken 

person who had given no indication of intoxication, 

& without being aware that the person so served 

was drunk :—Held: the prohibition of sect. 13 

of the above Act was absolute, & knowledge of 

the condition of the person served with liquor 
was not necessary to constitute the offence.— 

CuNDY v. LE Cocg (1884), 13 Q. B. D. 207; 53 

L. J. M. C. 125; 51 L. T. 265; 48 J. P. 599; 

82 W. R. 769, D. C. 

Annotations :—Consd. Bond v. Evans (1888), 21 Q. B. D. 
249. Apld. Hobbs v. Winchester Corpn., [1910] 2 K. B. 
471. Refd. Newman v. Jones (1886), 17 Q. B. D. 132; 
Somerset v. Wade, [1894] 1 Q. B. 574; Burrows v. Rhodes, 
{1899] 1Q.B. 816; Phillips v. Britannia Hygienic Laundry 


Co., [1923] 1 K. B. 539. Mentd. Chisholm v. Doulton 
(1889), 58 L. J. M. C. 133. 


79. Permitting drunkenness on licensed pre- 
mises—Licensing Act, 1872 (c. 94), 8. 13.]—A 
licensed person cannot be convicted, under sect. 13 
of the above Act, of permitting drunkenness to 
take place on his premises, where the evidence 
shows that a person who was on the premises was 
in fact drunk, but the licensed person did not know 
that such person was drunk.—SOMERSET v. WADE, 
[1894] 1Q. B. 574; 68 L. J. M. C. 126; 70 L. T. 
452; 58 J. P. 2381; 42 W. R. 300; 10 T. L. R. 
313; 10 R. 105, D. C. 

80. Supplying liquor to constable on duty— 
Licensing Act, 1872 (c. 94), s. 16 (2).|—-Sect. 16 of 
the above Act, which prohibits a licensed victualler 
from supplying liquor to a police constable while 
on duty, does not apply where the licensed 
victualler bond fide believes that the police con- 
stable is off duty.—SHERRAS v. DE RUTZEN, 
[1895] 1 Q. B. 918; 64 L. J. M. ©. 218; 72 L. T. 
839; 59 J. P. 440; 43 W. R. 626; 11 T. L. R. 
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gE: Allowing prohibited games.) 
—~Failure to take reasonable steps to 
prevent billiards being played, which 
amounts to mere negligence or care- 
lessness, will not support a con- 
viction on a charge against an inn- 
keeper under Licensing Act, 1881, 8. 
155, unless such negligence or careless- 
ness is in itaelf evidence of connivance. 





drunken person in whom there was no 
observable signs of drunkenness, without 
being aware that the person so served 
was already drunk ;-—Held : 
hibition was absolute, & that know- 
ledge of the condition of the person | 
served with liquor was not necessary | 
to constitute the offence.--MCVEIGH v. | 


AND PROCEDURE. 


369; 389 Sol. Jo. 451; 18 Oox, O. O. 157; 165 
R. 388, D. O. 


Annotations :—Consd. R. v. Leinster (1923), 87 J. P. 191. 
Refd. Bank of New South Wales v. Piper, [1897] A. et 
- Korten 


383; Derbyshire v. Houliston, eeete 1 Q. B. 772; 

v. West Sussex County Counoil (1903), 72 L. J. K. B. ; 

Hobbs v. Winchester Corpn., [1910] 2 K. B. 471; Griffiths 

v. Studebakers (1923), 87 J. P. 199. 

81. Sale of intoxicating liquor to children in 
unsealed vessel—Intoxicating Liquors (Sale to 
Children) Act, 1901 (c. 27), s. 2.)—Where the 
holder of a licence to sell intoxicating liquors 
sells, or delivers for sale at the residence or workin 
place of the purchaser, any such liquor to a chil 
under the age of fourteen years for consumption 
by any person on or off the premises in a vessel 
not corked & sealed as required by the above 
Act, he is guilty of an offence under sect. 2 of 
that Act, notwithstanding that at the time he 
sold & delivered such liquor he honestly believed 
that the vessel was properly corked & sealed in 
accordance with the requirements of the Act.— 
Brooks v. Mason, [1902] 2 K. B. 748; 72 
L. J. K. B. 19; 88 L. T. 24; 67 J. P. 47; 51 
W. R. 224; 19 T. L. R. 4; 47 Sol. Jo. 13; 20 
Cox, C. C. 464, D. C. 

Annotations :—Refd. Emary v. Nolloth, (1903) 2 K. B. 264. 

Mentd. Jones v. Shervington, [1908] 2 K. B. 539. 

82. .]—A barman bond fide believing 
a boy’s statement that he was fourteen, served 
him with liquor in a can. The licence-holder was 
not present at the time of the sale & had no know- 
ledge thereof :—Held: as the barman had not 
knowingly sold the beer to a person under the 
age of 14, applt. could not be convicted, under the 
circumstances, of an offence under sect. 2 of the 
above Act.—GrRoom v. GRIMES (1903), 89 L. T. 
ey ; dt P. 345; 47 Sol. Jo. 567; 20 Cox, C. C. 

15, D.C. # 


See, further, INTOXICATING LIQUORS. 








C. Liability of Corporations. 
See CORPORATIONS, Vol. XIII., pp. 408-411. 


Sect. 3.—LIABILITY OF MASTER FOR ACT OF 
SERVANT OR AGENT. 


SUB-SECT. 1.—WHERE SERVANT OR AGENT IS 
INNOCENT. 


Sce Sect. 6, sub-sect. 2, A, post. 


public house or hotel, which he had 
. leased to his son; deft. lived in the 
_ hotel as a boarder :—Held: the word 
: “ permit ’? in Liquor License Act, s. 50, 
indicates authorisation, either expressly 
or tacitly, proceeding from the occu- 
pant personally, & Involves a mens rea ; 
&, there being no evidence that deft. 


the pro- 


f Eccines (1899), 18 N. Z. L. R. 44.— knew or in any way authorised or con- 

he ryt a ete (1902), 20 N. Z. N.Z. paves, at the drinking ae the premises 
mae -—N.Z. ‘ . - eR or ‘‘ permitting ’’ which e was 
h. Supplying intoricating liquor to i ee te Eo Dene a licens convicted, even if he were an occupant, 


drunken person.}—A licensee may be 
convicted under Licensing Act, 1890, 
s. 124, of supplying liquor to a person 
intoxicated, although the liquor was 
actually supplied by a barman without 
the knowledge, & contrary to the 
orders of the licensee, who had taken 


cant to an 


liquor dealer in E., supplied an intoxi- 
Indian :—Held: 
appearance of these men was sufficient 
to arouse suspicions & put deft. on his 
guard, & evon if deft. acted innocently 
by Indian Act, 8s. 135, 


the conviction could not be sustained. 
—R. v. Irish (1909), 18 O. L. R. 381; 
13 O. W. ht. 769.—CAN. 


0. Possession of astill.}—-A person 


is not guilty of having in his possession 
a still under Inland Revenue Act, s. 


the 


he was not 


excused.—R. v. PicKARD (1 180 (e) if, though the still be on his 
all reasonable precautions to prevent W. L. R.797; 14 Can. Crim. aaa ee premises, he has no _ knowledge of its 
1010] Vda 1t 309.— AUS v, YOUNG, CAN. | ee aah ian rae (1920), 2 
° ° ry oo e | e ry ry ; e . ° 672 . 32 an 
k. 1=—The Licensing dot; m. Unauthorised possession o liquor.) Crim, Cas. 267; 30 Man. L. RB. 316.— 
198i, s, 146, makes it ees offencé ae Ke O’KELL (1887), 1 Terr. ‘fs 2, 79. | CAN. 316 
or an eeper to sell liquor to any ¥ . Possession ’ 
erson already in a state of intoxica- n. Unauthorised sale of ce hyn Mens rea essential. Roy Wore Coon 
Deft. was the owner of an unlicensed 


ion. An innkeeper sold liquor to a 


QuoNa (1923), 32 B. C. RK. 108.—OAN 


Part I.—PRINCIPLES OF CRIMINAL LIABILITY. 


SUB-SECT. 2.—WHERE ACT OF SERVANT IS 
AUTHORISED. 


88. Distinguished from civil Ifability.]|—-Where 
a man makes a request to another to publish 
defamatory matter, of which for the purpose he 
gives him a statement, whether in full or in out- 
line, & the agent publishes the matter, adhering 
to the sense & substance of it, although the 
language be to some extent his own, the man 
making the request is liable to an action as the 
publisher. 

There is this distinction to be made between 
civil & criminal proceedings. In the former, a 
principal is only liable for acts done by his agent 
within the scope of his authority; but in the 
latter the principal who instructs an agent to do 
something illegal, which may be injurious to 
another, cannot qualify the wrong (BYLEs, J.).— 
PARKES v. Prescotr (1869), L. R. 4 Exch. 169; 
88 L. J. Ex. 105; 20 L. T. 587; 17 W. R. 778, 
Ex. Ch. 

Annotation :—Mentd. R. v. De Marny (1906), 71 J. P. 14. 


84. Master responsible.])—-WALTHAM v. MULGAR 
(1605), Moore, K. B. 776; 72 E. R. 899. 

85. |—If A. & B. are the owners of 
adjoining mines, & A., asserting that a certain 
airway belongs to him, directs his workmen to 
stop it up, & they, acting bond fide, & believing 
that A. has a right to give such an order, do so, 
they are not guilty of felong within 7 & 8 Geo. 4, 
c. 30, s. 6, for stopping up the airway of a mine, 
even though A. knew that he had no right to the 
airway, but if either of the workmen knew that 
the stopping of the airway was a malicious act 
of his master, such workman would be guilty of 
the felony.—RH. v. Jones (1837), 8 C. & P. 181. 
Annotations :—Retd. R. v. Day (1844), 8 J. P. 186. Mentd. 

RK. v. Martin (1849), 2 Car. & Kir. 950; Chapman v. 

Milvain (1850), 5 Exch. 61. 

86. -|—Where a chimney of a manu- 
factory sends’ forth smoke so as to be a nuisance 
within 29 & 30 Vict. c. 90, s. 19, & the justices are 
satisfied that the fire was lit by order of the master, 
it is the master, & not the particular servant who 
happened to light the fire, who is liable to be 
summoned for the nuisance.—BARNES v. AKROYD 
(1872), L. R. 7 Q. B. 474; 41 L. J. M. GC. 110; 
26 L. T. 692; 37 J. P. 116. 
aon -—Refd. Sherras ». De Rutzen, [1895] 1 Q. B. 


87. |—Applt. was a guardian of the poor 
for the N. Union. He carried on business as a 
cabinet maker & upholsterer in partnership with 
hisson. The ee One purchased at applt.’s 
shop, from the son & partner of the applt., an 
iron bedstead, which was, by the direction of the 
relieving officer, delivered at the house of an 
outdoor pauper in the union. Applt. was not 
present when the bedstead was ordered, nor when 
it was paid for, nor when it was delivered, & the 
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price was paid to his son alone. The bedstead 
was only lent to the pauper, & remained the 


roperty of the guardians:—Held: applt. was 
iable to the penalty imposed by Poor Law 
Amendment Act, 1834 (c. 76), s. 77, without proof 
of any guilty knowledge on his part, the bedstead 
having been supplied by his partner with know- 
ledge of the circumstances, in the ordinary course 
of the partnership business.—DAVIES v. HARVEY 
(1874), L. R. 9 Q. B. 483; 48 L. J. M. C. 121; 
30 L. T. 629; 38 J. P. 661; 22 W. R. 733. 
Annotations :—Consd. Newman v. Jones vente 17 Q. B. D. 

132. Refd. Sherras v. De Rutzen, (1895) 1 Q. B. 918; 

Coliman v. Mills (1896), 75 L. T. 590; Griffiths v. Studebakers 

(1923) 87 J. P. 199. 

88. ——.|—-Applt. was convicted under 
Sunday Observance Act, 1677 (c. 7), of exercising 
certain worldly labour, business & work, the same 
not being a work of necessity or charity. The 
evidence showed that on a certain Sunday, applt.’s 
shop was open from 1.20 to 10 p.m., & various 
persons entered & purchased different articles 
from the man in charge, who was selling on behalf 
of applt., but applt. was not himself present. No 
evidence was given for applt., & he was not per- 
sonally present at the hearing :—Held: there was 
no ground for interfering with the conviction.— 
CONNOR v. QuEST (1906), 96 L. T. 28; 71 J. P. 


62, D. C. 

89. |J—R. v. Key (19083, 52 Sol. Jo. 
784; 1 Cr. App. Rep. 135, C. C. A. 

90. ——— Libel— Publication by bookseller.| —-. 
R. v. Dopp (1724), Sess. Cas. K. B. 1385; 93 BE. R. 
136. 

91. dae v. CUTHELL (1799), 
Erskine’s Speeches, Vol. 5, 231. 

: Publication by newspaper.]— 
PARKES v. PRESCOTT, No. 83, ante. 

93. —— ——.|—K. v. HonBrooxk, No. 
100, post. 

LIBEL & 


See LinEL Act, 18438 (c. 96), s. 7; 
SLANDER. 

94. ——— Possession of agent may be possession 
of master.|—In order to convict a person charged 
under Coinage Offences Act, 1832 (c. 34), s. 8, with 
having in his possession more than three pieces 
of counterfeit coin, with intent to utter them, it 
is not necessary that the possession should be 
individual possession but it is enough if the coin 
be in the possession of the person charged or his 
immediate agent, as sect. 21 of the statute provides 
for such a case. 

Where two persons were taken into custody 
together, one of them having on him sixteen 
pieces of counterfeit coin & the other only two 
pieces :—Held: the person who had only the two 
pieces might in point of law be convicted as well 
as the person who had the sixtcen.— R. v. WILLIAMS 
(1842), Car. & M. 259. 

Servant acting under claim of right.|-—See 
No. 11,507, post. 























PART I, SECT. 3, SUB-SECT. 2. 
q. Whether master responsible.) — 
I, was supercargo of a ship conveying 
natives of T. & P. & other islands in 
He South Seas to be employed as 
abourers in F. A quarrel arose on 
board between the T. & P. natives, & a 
serious disturbance occurred, the P. 
natives shooting with hows & arrows 
at the T. natives & the crew. Musketa 
were given to the crew in the presence 
of L., who said to A., "* Shoot if you can 
et. a good shot at them,” or “ Fire 
Own on them & take good aim.” 
About twenty minutes afterwards & 
when the disturbance had to a great 
extent ceased, three of the crew who 
ad previously received muskets, 
neither of them being A., shot the P. 


natives dead. L. was tried for murder 
& found guilty of manslaughter : 

Held: it was for the jury to decide on 
the nature of the orders given & to 
consider whether during the interval 
between their delivery & the discharge 
of the last shot, circumstances had so 
changed or so long a time elapsed, as 


orders had been virtually thougn now 
expressly withdrawn; their verdict 
ought not to be disturbed.—R. wv. 
eas (1869), 6 W. W. & A’B. 147. 





r. .J--An ensign in a regi- 
ment, without sufficient cause, in- 
structed a sentry to fire among the 
risoners, & on one being killed :— 
el€:; guilty of culpable homicide.— 


R, v. MAXWELL (1807), Buchan. p. IT. 
3.—SCOT. 


8. On proof of illegal 
omission.] —To make a master crimi- 
nally responsible for an offence com- 
mitted by his servants, it must be shown 
that there has been some act or illegal 
omission on 





ee ee (| <a maar 
some prior instigation or CO a: 
eee (1873), 1 N. W. 310. 


t. & servant or agent.j}— 
Where one person employs another to 
do a criminal act on his behalf, & the 
other deliberately & knowingly does 
that act, both are criminally Mable.— 
TR. v. SCHAPIRO (1904), T. S. 355.—S. AF. 
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Sect, 3.—Liability of master for act of servant or 
agent: Sub-sect. 3, A.] 


SUB-SECT. 38.—WHERE ACT OF SERVANT IS UN- 
AUTHORISED. 


A. General Rule. 


95. Whether master lable.]— WALTHAM _ v. 

MULGAR (1605), Moore, K. B. 776; 72 E. R. 899. 
96. Though act done in his presence.|— 

In criminal cases the principal is not answerable 

for the act of his deputy. The accidental presence 

of the principal does not revoke the power of the 

deputy.—R. v. Huaains (1730), 2 Stra. 883; 17 

State Tr. 309; 2 Ld. Raym. 1574; 1 Barn. K. B. 

396; Fitz-G. 177; 93 BE. R. 915. 

Annotations :——Consd. Jones v. Nicholls (1829), 3 Moo. & P. 
12. Refd. R. v. Francis (1735), Cunn. 165. Mentd. Scott 
v. Shepperd (1773), 3 Wils. 403; KR. v. Lea, Parry, Rea, 
Jones & Wright (1837), 2 Mood. C. C. 9; Campbell ». R. 

1846), 11 Q. B. 799; May v. Burdett (1846), 16 L. J. Q. B. 

4; Winsor v. R. (1866), L. R. 1 Q. B. 289; R. v. Murphy 
(1869), L. R. 2 P. C. 535; Manton v. Brocklebank (1923), 
92 L. J. K. B. 624. 


97. «| —MELVILLE’S (1806), 


29 State Tr. 549. 

Annotations :—Mentd. Mortimer v. M’Callan (1840), 6 M.& W. 
58; Chubb v. Salomons (1852), 3 Car. & Kir. 75 ; Adams 
v. Lloyd (1858), 31 L. T. O. S. 219; Pye v. Butterfield 


(1864), 5 B. & S. 829. 

98. Accident whilst pilot on board 
vessel.|—The captain & pilot of a steamboat were 
both indicted for manslaughter of a person who 
was on board of a smack, by running the smack 
down. The running down was attributed, on the 
part of the prosecution, to improper steerage of 
the steamboat, arising from there not being a man 
at the bow to keep a look-out at the time of the 
accident. 
the look-out when the vessel started, about an 
hour previous. According to one witness, the 
captain & pilot were both on the bridge between 
the paddle-boxes :—Held: under these circum- 
stances there was not such personal misconduct 
on the part of either as to make them guilty of 
felony.—R. v. ALLEN (1835), 7 C. & P. 153. 
Annotation :—Reld. R. v. Hughes (1857), 7 Cox, C. C. 301. 

99. Negligence of servant causing death.] 
—Deft. was a person who made fireworks con- 
trary to 9 Will. 3, c. 7. He kept a quantity of 
combustibles at his house for the purpose of his 
business as a maker of fireworks. uring his 
absence, through the negligence of his servants, a 
fire broke out amongst such combustibles, & a 
rocket becoming thereby ignited flew across the 
strect, & setting fire to a house opposite, caused 
the death of a person therein :—Held: deft. was 
not guilty of manslaughter, as the death was not 
occasioned by the unlawful act of deft., but by 
the negligence of his servants.—R. v. BENNETT 
(1858), Bell, C. C. 1; 28 L. J. M. C. 27; 82 


—— _ 





(LORD) CASE 
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PART I. SECT. 3, SUB-SECT. 3.—A. | 


It was proved that there was a man on | 


AND PROCEDURE. 


L. T. O. 8.110; 225. P. 757; 4 Jur. N.S. 1088; 
7TW.R. 40; 8 Cox, C. C. 74, C. C. R. 

100. Authority of editor of raha Js) ae 
On the trial of a criminal information for libel 
against the proprietor of a newspaper it appeared 
that defts. had appointed an editor with general 
authority to conduct the paper, & left it entirely 
to his discretion what should be inserted therein, 
& that such editor had inserted the libel in question 
without the knowledge or express authority of 
defts.:—-Held: the general authority given to 
the editor was not per se evidence that defts. had 
authorised or consented to the publication of the 
libel, within the meaning of Libel Act, 18438 
(c. 96), s. 7. 

Criminal intention is not to be presumed, but 
is to be proved, &, in the absence of any evidence 
to the contrary, a person who employs another to 
do a lawful act is to be taken to authorise him to 
do it in a lawful & not in an unlawful manner 
(LusH, J.).—R. v. HoLtBroox (1878), 4 Q. B. D. 
42; 48 L. J. Q. B. 113; 39 L. T. 5386; 43 J. P. 
38; 27 W. R. 8138; 14 Cox, C. C. 185, D.C. 
Annotations :—Apprvd. R. v. Bradlaugh (1883), 15 Cox, C. C, 

217; R.v. Ramsey (1883), Cab. & Hl. 126. Refd. R. rv. 

London Corpn. (1886), 16 Q. B. D. 772; RR. v. Tibbits, 

(1902) 1K. B 77; R.v. Key (1908) 1 Cr. App. Rep. 135. 

101. ——— Letter written by  solicitor.; —In 
order to make a client criminally responsible for a 
letter written by his solr. it must be shown that 
the letter was written in pursuance of the in- 
structions of the client.—R. v. DOWNER (1880), 
43 lL. T. 445; 45 J. P. 523; 14 Cox, C. C. 486, 
C.C. R. 

102. Quasi-criminal offence.|—By the 
general principles of criminal law, if a matter is 
made a criminal offence, it is essential that there 
should be something in the nature of mens rea, &, 
therefore, in ordinary cases a master cannot be 
liable criminally for an offence committed by his 
servant. But there are exceptions to this rule in 
the case of quasi-criminal offences, as they may 
be termed, that is to say, where certain acts are 
forbidden by law under a penalty, possibly even 
under a personal penalty, such as imprisonment, 
at any rate in default of payment of a fine; & the 
reason for this is, that the Legislature has thought 
it so important to prevent the particular act from 
being committed that it absolutely forbids it to 
be done; & if it is done the offender is liable to a 
penalty whether he had any mens rea or not, & 
whether or not he intended to commit a breach of 
the law. Where the act is of this character then 
the mastcr. who, in fact, has done the forbidden 








. thing through his servant, is responsible & is 


| liable to a penalty (CHANNELL, J.).—PEARKS, 


GUNSTON & TEE, Lrp. v. WARD, HENNEN v. 
SOUTHERN COUNTIES DAIRIES Co., [1902] 2 K. B. 











en ner ee renee a Re 


{1915} V. L. R. 445.—AUS. 


a. Whether master liable —- Making 
false eniry in Customs declaration. }— 
Defts., relying upon a statement of the 
Minjster of Customs reported in 
Commonwealth Hansard & the news- 

apers that the goods in question were 

ee, instructed their clerk to pass an 
entry in the following terms: ‘‘ 39 
bales of paper for wrapping fruit— 
Free.’?’ The clerk had no knowledge 
of the size of the paper, but was 
informed by a Custom’s official that, 
being free it was 10 by 10, & by the 
latter’s direction he inserted those 
figures. The paper was not, in fact, 
10 by 10, & defts. were charged under 
Commonwealth Customs Act, 1901, s. 
234 (ad), with hav made an entry 
which was false in that particular :— 
ss . defts. should have been con- 
victede 


The fact that sect. 183 of the above | 


Act makes special provision in one 
case as to the responsibility of a 
principal for the act of the agent does 
not in other cases in any way limit the 

: tee of a principal for acts 
done in contravention of the Act, by 
his agent or servant in the ordinary 
course of his employment.—-DAWSON 
v. JACK (1902), 28 V. L. R. 634.—AUS. 


b. Trespass by  servant.)-—- 
The owner of sheep was prosecuted fo. 
wilfully causing them to trespass on a 
common contrary to Pounds Act, 1890, 
s. $0 (7). The servant of the owner, 
who was in charge of the sheep at the 
time, wilfully caused them to trespass, 
but the owner was not privy to or 
aware of the trespass:—Held: the 
Owner was not liable to be convicted 
under the sect.—HOWELL v. BULLEN, 





No Hability attaches to a master, in 
respect of an indictable offence com- 
mitted by his servant, whenheh: * ~ 
no personal part in the offences é& when 
the punishment is fine & imprisonment 
& possibly death. In the absence & 
without the knowledge & against the 
instructions of his master, a taflor’s 
salesman sold military badges, which, 
although not exposed for sale, were in 
his master’s shop :—Held: master was 
not guilty of the offence under War 
Precaution Kegulations, 1915, of selling 
badges.—MURPHY v. KENNEY, [1916] 
V. L. R. 335.--AUS. 


d. ——— Using forged trade mark.} 
—— Deft. was indicted & convicted under 
Criminal Code, s. 400 (b) for having 
unlawfully filled bottles with an article 
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1; 711.5. K. B. 656; 87 L. 7.51; 66 J. P.774; 
20 Cox, O. C. 279. 


Annotations :—Apld. Pearks Dairies v. Tottenham Food 

Control Committee (1918), 88 L. J. K. B. 623. Refd. 
Korten v. West Sussex County Council (1903), 88 L. T. 
466. Mentd. Smithies v. Bridge (1902), 71 L. J. K. B. 
555; Hawke v. Hulton, [1909] 2 K. B. 93; Re Royal 
Naval School, Seymour v. Royal Naval School, [1910] 1 Ch. 
806; Chuter v. Freeth & Pocock, [1911] 2 K. B. 832; R. 
», Ascanio Puck & Paice (1912), 76 J. P. 487; R. v. Puck 
(1912), 11 1. G. R. 136; Mousell v. L. & N. W. Ry., [1917] 
2K. B. F 


108. Stolen goods received by servant.]— 
A master cannot be convicted of receiving stolen 
property well knowing it to have been stolen where 
the only evidence is that his servant received the 
goods, & there is no evidence that the servant 
received them with the authority or knowledge of 
the master.—R. v. PEARSON (No. 2) (1908), 72 
J.P. 451; 1 Cr. App. Rep. 77, C. C. A. 

104. Nuisance adjoining highway-—High- 
way Act, 1835 (c. 50), s. 70.|—-H. was the owner 
of a portable steam threshing machine & used to 
let it out to farmers who hired it. One day he 
sent his servant with it to a farm on hire, & the 
servant, by the farmer’s direction, fixed it in the 
yard within the distance from the highway pro- 
hibited by sect. 70 of the above Act. H. was not 
aware of this, & was not present or in any way 
interfered :—Held: as H. was not present & took 
no part in the act, he could not be convicted under 
sect. 70 of the above Act, of committing a nuisance 
adjoining the highway.—HARRISON v. LEAPER 
(1862),5 L. T. 640; 26 J. P. 378. 

105 Danger in highway.|]—-A cart was 
injured through contact with a heap of stone which 
had been allowed to remain after nightfall upon a 
highway. The stone had been laid there by a 
carter who acted under the orders of a person to 
whom the surveyor had given general directions 
as to repairing the road, but the surveyor did not 
himself know that the stone had been laid on the 
road :—Held: the facts did not show any evidence 
of an offence by the surveyor within the meaning 
of Highways Act, 1835 (c. 50), s. 56.—HARDCASTLE 
v. BIELBY, [1892] 1 Q. B. 709; 61 1. J.M.C. 101; 
66 L. T. 348; 56 J. P. 549. 

106. ——— Using naked lights in coal mine—- 
Coal Mines Regulation Act, 1887 (c. 58), s. 50.]— 
A limited company were owners of a coal mine, & 
C. was the managing director. A certificated 
manager had the control of the working, & C. did 
not interfere beyond finding the money to carry 
on the works, & publishing the rules. Some one 
having used naked lights contrary to the rule :— 
Held: C. was an ‘‘ agent’’ but as he had taken 
all reasonable means by publishing the rules, he 
was not liable for the offence within sect. 50 of the 
above Act.—STOKES v. CHECKLAND (1893), 68 
L. T. 457; 57 J. P. 232; 9 T. L. R. 235; 37 
Sol. Jo. 251; 17 Cox, C. C. 6381; 5 R. 240. 
<innotation :—Retd. Stokes v. Mitcheson, [1902] 1 K. B. 857. 

107. Provision of safety lamps in mines— 
23 & 24 Vict., c. 151, s. 22.)—As a general rule no 

















of food for the purpose of sale or traftic | eo 
therein, such bottles having stumped 
upon them the trade mark of an incor- 
porated co. The bottles in question 
ae ed by deft.'s servant without 
eft.’s knowledge. The jury returned 
a of ‘‘ guilty without know- 
th ge ':--Held: the clear object of 
: e statute being to protect manufac- 
urers and others in the use of their 
tpeistered trade marks, knowledge on 
He part of deft. was not of the essence 
of 1€ offence & that the trial judge was & fined 
File in treating the verdict as one of 
Ne Ri ADDL, uke ee 
* . ° a > ry * 8! > ¥ , n. 
Cas. 249.— CAN, ies 


—Held: 


Landlord’s 
in case of riot,}—Accused was the sole | 
proprietor of a village. 
involving loss of life, took place at 
village A., & the accused’s naib, instead 
of doing anything to prevent or sup- 
press the riot, accompanied the rioters 
& stood close by, while the riot was 
going on, after which he absconded. 
The accused, who had no knowledge 
that a riot was likely to be committed, f 
was convicted under Penal Code, s. 154, 
a landlord is liable, 
under that sect. for the acts of com- 
mission as well as omission, not only of 
himself, but of his agent or manager. 
Knowledge, on the part of the owner 


4] 


penal consequences are incurred where there has 
been no personal neglect or default, & a mens rea 
is essential to an offence under a penal enactment, 
unless a contrary intention appears by express 
language or necessary inference. 

Safety lamps were given out in a mine to which 
sect. 22 of the above Act applied, without being 
duly locked as required by sect. 10 of the Act; 
a competent lampman had been appointed, & 
there was no personal default in cither the owners 
or the agent of the mine:—Held: the owners 
& the agent of the mine were not liable to be 
convicted under sect. 22 of the above Act.— 
DICKENSON ¥v. FLETCHER (1873), L. R. 9 C. P. 
1; 431, J. M.C. 25; 29 L. T. 540; 38 J. P. 88. 

108. ——— Smoking chimney—Smoke Nuisance 
(Metropolis) Act, 1853 (c. 128).]|—-CHISHOLM v. 
DOoULTON, No. 32, ante. 

109. Delivery of short weight—Weights 
& Measures Act, 1889 (c. 21), s. 29 (2).|—-In order 
to convict the seller of coal of an offence under 
sect. 29 (2) of the above Act there must be an actual 
representation, by him, as to the weight of the 
coal sold, & a representation made to an inspector, 
by a servant in charge of a vehicle carrying coal 
for delivery to a purchaser, is not of itself the 
representation of the master so as to make him 
liable.—ROBERTS v. WOODWARD (1890), 25 Q. B. D. 
412; 59 L. J. M. C. 129; 63 L. T. 200; 55 J. P. 
116; 38 W. R. 770; 17 Cox, C. C. 139, D.C. 











Annotations :—Distd. Franklin v. Godfrey (1894), 63 
x J. M. C. 239. Apld. Paul v. Hargreaves (1903), 77 
lL, J. K. B. 535. 
110. -——.|]—A metal label affixed 


to a sack of coal, indicating that the sack when 
full contains half a hundredweight, constitutes a 
representation by the seller to the purchaser, 
within the above sect., that the sack when filled & 
delivered by the carter at the purchaser’s residence 
contains that weight of coal.—IFRANKLIN v. GOD- 
FREY (1894), 68 L. J. M. C. 239; 43 W. R. 46; 
38 Sol. Jo. 683; 10 R. 523, D. C. 

polation :—Refd. Paul v. Hargreaves (1908), 77 L. J. K. B. 

5: 


111. ——— Sale of adulterated food—Sale of 
Food & Drugs Act, 1875 (c. 63), s. 6./—A servant 
of applts. sold lard adulterated with foreign 
matter without a proper label indicating its 
character. On the hearing of a summons against 
applts. under sect. 6 of the above Act, it was pro- 
posed, on behalf of applts., to call evidence to 
show that the action of the servant was contrary 
to their express instructions :—Held: sect. 6 of 
the above Act does not make a master responsible 
for the unauthorised acts of his servant.— KEARLEY 


v. TONGE (1891), 60 L. J. M. C. 159, D. C. 

Annotations :-—N.F, Houghton v. Mundy (1910), 8 L. G. fh. 
838. Refd. Pearks, Gunston & Tee v. Ward, Hennen v. 
Southern Counties Dairies Co., [1902] 2 K. B. 1. 


112. --— Overloading vessel—Merchant Ship- 
ping Act, 1876 (c. 80), s. 28.|—-A British ship was 
to the knowledge of the master so loaded in a 
foreign port as to submerge the centre of the 





or occupier of the land, of the acts of 
intentions of the agent, is not an 
A serious riot, | essential element of an offence under 
| that sect., & he may be convicted 
. under that sect., although he may be in 
| entire ignorance of the acts of fis 
| ugent or manager.—KaZl “EAMUDDIN 
| AHMED v. R. (1901), 1. L. R. 28 Cale. 
| 504.-—IND. 


responsibility 





‘ Sale of agricultural secds 
—-False entry.}—The owner of the 
shop in which the sample is taken is 
guilty of an offence under Weeds 
Agricultural Seeds ‘Ts!e77) Act 19 
(ce. 31), 8. 5 (2), & -. ---- 

& address is wilfully given by 
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Sect. 3.—Liability of master for act of servant or 
agent: Sub-sect. 8, A. & B.; sub-sect. 4.) 


disc required by sect. 28 of the above Act to be 
made upon her. The owner, who resided in 
England, appointed the master, but was not 
aware of the overloading :—Held: there was no 
evidence that he had “ allowed ’”’ the overloading 
within the meaning of s. 28 of the above Act.— 
Massey v. Morriss, [1894] 2 Q. B. 412; 63 
L. J. M. OC. 185; 70 L. T. 873; 58 J. P. 673; 42 
W. R. 688; 388 Sol. Jo. 547; 7 Asp. M. L. C. 
586; 10 R. 342, D. C. 

Annotation :—Mentd. Collman v. Mills (1869), 13 T. L. R.122. 

118. Employment of children—Employ- 
ment of Children Act, 1903 (c. 45).]—-On a charge 
against deft., a baker, of employing a child in con- 
travention of the above Act, it appeared that the 
child was employed in delivering deft.’s bread to 
his customers, but that the child was employed 
to do the work, & paid for doing it, by a servant 
of deft.’s, for his own ends, without authority from 
deft. so to employ the child, & without dcft.’s 
knowledge :—Held: the child was not, within 
the meaning of the above Act or in fact, employed 
by deft.—RoOBINSON v. Hitt, [1910] 1 K. B. 94; 
79 L. J. K. B. 189; 101 L. T. 578; 73 J. P. 514; 
26 T. L. R217; 7L. G. R. 1065, D. C. 

114. ——— Using unlicensed vehicle — Customs 
& Inland Revenue Act, 1888 (c. 8), s. 4 (3).J]— 
STRUTT uv. CLiirr, No. 36, ante. 

115. Sending circulars inviting infant to 
borrow money—Betting and Loans (Infants) Act, 
1892 (c. 4), s. 2.|—Under sect. 2 of the above Act 
a master is not criminally responsible for an act 
done by his servant contrary to orders & without 
his knowledge, if he has reasonable ground for 
believing the person to whom the circular is sent 
to be of full age.—PuBILic PROSECUTIONS DIRECTOR 
v. WITKOWSKI (1911), 104 L. T. 453; 75 5. P.171; 
27 T. L. R. 211; 22 Cox, C. C. 425, D. C. 

116. Use of general identification mark on 
motor car—Motor Car Registration & Licensing 
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Order, 1903.|—-Applts. were manufacturers of motor | 


cycles to whom a general identification mark had 
been assigned. ‘Their stock of motor cycles was 
placed by them under the charge of a man in their 
employment. This man took out one of their 
motor cycles without their knowledge or authority 
& used it for his own private purposes. No record 
as required by the above order was kept on the 
occasion of this user of the motor cycle :—Held: 


k 





manager of the business, although with- 
out the authority or consent of the 
principal.—AGRICULTURE & TRCHNI- 
CAL INSTRUCTION DEPARTMENT  v, 
BuRKE, {1915} 2 1. R. 128.—IR. 


_ & —— Selling intoxicating li 

an less than lawful quantity.}+—A holder 
of a spirit merchant’s Jicence who sells 
less than two gallons of liquor can be 
convicted under Liquor Act, 1898, 8. 
45 :—Held: the licensee was liable 
where the sale was made by a pergon 
left in charge of his shop, without 
evidence that the licensee had expressly 
authorised the sale.-—-Ex p. ORRIS 
(1906), 6S. R. N. S. W. 47.—AUS. 


h. Sale of intoxicating liquor 
to unlicensed person.J—A clerk to a 
distiller, having sold a cask of whiske 
to a party who had not a licence to sell 
spirits, at the request of the porchecer, 
sent it to hiin with a permit obtained 








: Intoxicating 
Treating.J—In each of two public- 
houses the servant or persou in charge 
supplied exciseable liquor to one person 
which was paid for by another. 
of the public-houses was occupied by 
the licence-holder, 
occupied by a firm of which the licence- 
holder was a partner. 
case the servant was the servant of the 
licence-holder & in the latter case he 
was servant of the 
cases the sales were cffected without 
knowledge of the employers :—Held : 
in both cases, the licence-holders were 
guilty of a contravention of the order 
although sales were effected without 
their knowledge, & also in the case of 
the house occupied by the firm, 
although the servant was in the em- 
loyment of the firm & not of the 
icence-holder.—Gair 
SOUTAR v. HuTTON, (1916) 8S. C. (J). 


> 


AND PROCEDURE. 


ag the user of the motor cycle was unauthorised 
by & unknown to applts., the failure to keep & 
record did not render them guilty of the offence 
charged under the above order.—PHELON & MOORE, 
Lrp. v. Kegt, [1914] 3 K. B. 165; 88 L. J. K. B. 
1516; 111 L. 1.214; 7835. P. 247; 24 Cox, O. C. 
234; 12 L. G. R. 950, D. C. 

117. —— Sale of intoxicating liquor to non- 
member of club—Refreshment House Act, 1860 
(c. 27), 8. 19.]—Applts., trustees & members of the 
managing committee of a club, were convicted 
under Licensing Acts, 1825 (c. 81), s. 26, & 1835 
(c. 85), s. 17, & sect. 19 of the above Act, for 
selling liquor without a pwn licence to oe 
not members of the club. It appeared that the 
liquor was sold in the club premises by the steward 
of the club, who in selling it acted contrary to 
the orders of applts. & without their knowledge 
or assent :—Held: the conviction was wrong, for 

ts. were not, under the circumstances, respon- 
- act of the steward.—NEWMAN uv. 
oy... 17: Q. B.D. 182; 55 L. J. M. OC. 
113; 55 L. T. 827; 50 J. P. 373; sub nom. 
NEWMAN v. LEACH, 2 T. L. R. 600, D. OC. ie 
ions :—Distd. Bond v. Evans (1888), 21 Q. B. PD. 

se ed ir (1892), 61 L. OM. C. 110. 

118. Sale of intoxicating Hquors to child 
in unsealed bottle—Intoxicating Liquors (Sale to 
Children) Act, 1901 (c. 27), s. 2.,\—Emary v. NOL- 
LotTu, No. 31, ante. 

119. |—A_ barmaid, contrary 
to express orders, knowingly sold intoxicating 
liquor to a child under fourteen years of age in a 
bottle not corked & sealed. The license-holder, 
although not in the bar, was within call, & the 
justices found as a fact that he had not delegated 
to the barmaid the charge & control of the bar :— 
Held: the license-holder could not be convicted 
under sect. 2 of the above Act on a charge of 
“knowingly allowing ’’ the barmaid so to sell the 
liquor.—_MCKENNA v. HARDING (1905), 69 J. P. 
354, D. C. 

120. ———.|—A_ license-holder left 
the management of a public-house to a manager. 
A barmaid, contrary to express orders, sold 
intoxicating liquor to a child under fourteen years 
of age in a bottle not corked & sealed, contrary to 
sect. 2 of the above Act. At the time the manager 
was in an adjoining bar, & might have seen, but 
did not see, what she was doing :—-Held: although 
the manager was at the time in charge of the 
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Sunday. The magistrate convicted 
K. of a contravention of Act 24, 1878, 
f, 1. On appeal by K., the conviction 
was upheld.—KAJnE v. RR. (1919), 40 
N. L. &. 321.—S. AF. 

m. Sale of indecent pictures.) 
~——The accused who were general 
dealers, purchased, with other stook 
taken over at tho same time, a large 
number of walking sticks, containing 
photographs, which were harmless 
save four or five. S8., a servant in the 
employ of the accused, discovored 
indecent el ed tn in tho four or 
five sticks, and without informi the 
accused, who were ignorant that there 
were indecent _puctoEraphe in some of 
the sticks, sold one of the sticks con- 

aining an indecent photograph, & the 
accused were convicted of a contra- 
vention of Act 31 of 1892, 8. 2 :—Held: 
in the absence of evidence (a) that the 
accused might have contemplated the 


liguor — 


One 





the other was 


In the former 


firm. In both 


v. BREWSTER, 


in the name of another party :—Held : 36.—SCOT, possibility of a contravention of the 
this amounted to the statutory offence Act under which they were ch ‘ 
& the employers were liable for the 1, Sunday trading.) — The owing to the character & scope of their 
acts of their clerk, these having been servant of K., a storekeeper, while left servant’s duties, or (b) that the 
done within the sphere of his employ- by K. in charge of the store, sold accuseds’ ignorance was due to their 
ment.—ADVOCATE-GENERAL v. GRANT articles to a customer on a eundey own default or neglect the conviction 


(1853), 15 Dunl. (Ct. of Sess.) 980.— 
SCOT. 


K. was ignorant of the sale & had, 
fact, forbidden the servant to sell on 


| must be quashed.—R. v. W 


ERNER, 
(1917] K. D, L. 71.—S. AF. 
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premises, neither the license-holder nor the 
manager knowingly allowed or connived at the 
sale.—ALLOCHORN v. HOPKINS (1905), 69 J. P. 355, 


D. O. 


B. Servant acting Outside Scope of Authority. 


121. General rule.]|—In point of law, the buying 
a, pamphlet in a public open shop of a known pro- 
fessed bookseller & publisher of pamphlets, of a 
person acting in the shop, primd facie is evidence 
of a publication by the master himself; but it is 
liable to be contradicted, where the fact will bear 
it, by contrary evidence tending to exculpate the 
master, & to show that he was not privy nor 
assenting to it nor encouraging it (LoRD MANS- 
FIELD, C.J.).—R. v. ALMON (1770), 5 Burr, 2686 ; 
20 State Tr. 803; 98 E. R. 411. 


Annotations :-~Refd. IR. v. Shipley (1784), 4 Doug. K. B. 
73; A.-G. v. Siddon (1830), 1 Cr. & J. 220. 


122. Suffering gaming on licensed premises— 
Licensing Act, 1872 (c. 94), s. 17 (1)—Servant not 
in charge of premises.|—-Where gaming had taken 
place upon licensed premises to the knowledge of a 
servant of the licensed person, employed on the 
premises, but there was no evidence to show any 
connivance or wilful blindness on the part of the 
licensed person, & it did not appear that the 
servant was in charge of the premises :—Held: 
the justices were right in refusing to convict the 
licensed person of suffering gaming on the premises 
under sect. 17 of the above Act.—SOMERSET v. 
Hart (1884), 12 Q. B. D. 360; 53 L. J. M. C. 77; 
48 J. P. 327; 82 W. R. 594, D. C. 

Annotations :—Distd. Bond v. Evans (1888), 21 9. B. D. 

249. Folld. Somerset v. Wade, [1894] 1Q. B.574. Consd. 

Smith v. Slade (1900), 64 J. P. 712; Buxton v. Scott 


(1909), 100 L. T. 390. Refd. Boyle v. Smith, [1906] 
1K. B. 432; Hr p. Marshall (1907), 71 J. P. 501. 


123. Selling intoxicating liquor at unauthorised 
place—Licensing Act, 1872 (c. 94), s. 3.]—Resp., 
who was licensed to sell by retail, at his brewery, 
beer for consumption off the premises, employed 
a drayman to deliver beer to customers. The 
drayman had no authority to sell any beer for 
resp., his sole duty being to deliver beer to cus- 
‘tomers only who had previously given orders for 
it, & he had been expressly ordered not to sell or 
deliver beer to other persons, & to bring back to 
the brewery any beer which he was unable to 
deliver. The drayman sold & delivered some 
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n. Selling intoxicating liquor with- tion & 


premises :—Held: the word “‘ agent” | 
was used in its ordinary legal significa- | 
therefore that a 
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bottled beer from his van to persons in a street 
who had not previously ordered it :—Held: resp. 
was not liable to be convicted under sect. 3 of the 
above Act.—BoyLe v. Ssitu, [1906] 1 K. B. 432; 
75 L. J. K. B. 282; 94 L. T. 30; 70 J. P. 115; 
54 W. R. 519; 22 T. L. R. 200; 21 Cox, C. C. 
yr ie , :-—Co 

nnotation :— : . Bi - 

ee ae Ouse: pide Bishop Auckland Co-op. Soc. 

Sale of intoxicating liquor to child in non-sealed 
vessel.|—-See Nos. 31, 119, 120, ante. 

Sale of liquor to non-member of club.]—Sce 
No. 117, ante. ; 


Sus-snrcr. 4.—SERVANT ACTING WITHIN GENERAL 
Score or AUTHORITY. 

124, Public ‘nuisance—Authority to manage 
works—-Pollution of river.|—Indictment against 
& gas co. for a nusiance, in conveying the refuse of 
gas into a great public river, whereby the fish 
were destroyed, & the water was rendered unfit for 
drink, etc. :—Held: the directors were answerable 
for an act done by their supcrintendent & engineer, 
under a general authority to manage the works, 
though they were personally ignorant of the par- 
ticular plan adopted, & though such plan was a 
departure from the original & understood method, 
which the directors had no reason to suppose was 
discontinued.—R. v. MEDLEY (1884), 6 C. & P. 292. 


Annotations :—Refd. R. v. Stannard (1863), 12 W. R. 208; 
Tarry v. Ashton (1876), 1 Q. B. D. 314. Mentd. Sherras 
v. De Rutzen, (1895} 1 Q. B. 918. 


125. Obstruction of river by debris.]|—On 
an indictment for working a stone quarry on the 
margin of a public navigable river so as to allow 
the rubbish from it to fall into the river & obstruct 
the navigation, it was proposed on behalf of deft., 
who did not personally attend to the business, to 
show that he gave directions to conduct it in a 
proper manner, & provided proper places for 
depositing the rubbish. The Judge, having ex- 
cluded the evidence as immaterial :—Held: deft. 
was liable for the acts of his servants, though done 
without his knowledge & in disregard of his orders, 
& the evidence was rightly excluded.—R. v. 
STEPHENS (1866), L. R. 1 Q. B. 7023; 7B. & S. 
710; 35 L. J. Q. B. 251; 14 L. T. 593; 30 J. P. 


t. .J)— A servant employed 
by a duiry co. to sell its milk, in dis 
obedience to his instructions, charged a 








licensee of 


out licence.}—In a prosecution for a 
poanty for selling liquor without 
icense, proof that the sale was made by 
@® person in deft.’s shop in his absence, 
& without showing any general or 
special employment of such person by 
deft. in the salo of liquors, is sufficient 
primé facie evidence against him.—Exr 
p. PARKS (1855), 3 All. 237.—CAN. 


0. -}—-The owner of a shop 
is not criminally liable for the sale of 
nes without a license by a femalo 
attendant in his absence.—R. v. KING 
(1869), 20 C. P. 246.—CAN. 


p. Servant expressly forbid- 
den.}—-There cannot be a conviction 
under Yukon Liquor License Ordi- 
Nance, 8. 78, where deft.’s servant who 
made the sale had been explicitly 
forbidden to sell.—R. v. OLE TYSTAD 
(1909), 11 W. L. R. 561.—OAN. 

Q. Selling intoxicating liquor dur- 
ing prohibited hours.}—By order of 
Central Control Board (Liquor Traffic) 
for Scotland, West Central Area, dated 
12 Aug. 1915, Act 2 (2), it is made an 
offence for any person either “ by him- 
self or by any servant or agent” to 
feu Cxciseable liquor during prohibited 

ours to any person jn any Licensed 
premises for consumption off the 








premises was not responsible for every 
sale which took place within his 
remises, no mattcr ee effected, 
ut only for sales by himself, his 
servant, or a person who could be 
properly described as his agent. 

A licensee charged with contravening 
the order has been rightly acquitted 
when the Hquor had been sold without 
any authority by a boy whose licensee’s 
shopman was authoriscd to employ 
only as an occasional messenger.— 
AULD v. DEVLIN, [1918] 8S. C. (J.) 41.— 
SCOT. 

r. Selling drugs contrary to Opium 
é: Narcotic Drug Act, 1911 (Can) (e. 
17).}—-R. v. Lepuc (1921), 69 D. L. h. 
568; 38 Can. Crim. Cas. 177.—-CAN. 

s. Sale of milk.j}—In the prose- 
cution of a dairyman for selling by the 
hand of his servant, milk which was 
not genuine, it was proved that the 
servant who sold the milk had no 
authority to do so, his duty being 
merely to deliver milk to his master’s 
customers :—Jield : as the servant had 
exceeded his authority in selling the 
milk there had been no sale by tho 
accused, & he must therefore be 
acquitted.—-LINDSAY _v. _DEMPSTER, 
1912) S. C. (J.) 110.— SCOT. 


higher price for the milk than the 
authorised maxizaum rate, but did not 
account to his employers for the 
portion of the price in oxcess of that 
rate :—Held: in these circumstances 
the servant so far as he sold milk at a 
price beyond the authorised rate was 
acting outwith the scope of his employ- 
ment & accordingly the co. was no 

guilty of a contravention of Milk Order 
of Sept. 7, 1917, Art. (1).—CrTy & 
SUBURBAN DAIRIES v. MACKENNA, 
{1918] 8. C. (J.) 105.—SCOT. 


PART I. SECT. 3, SUB-SECT. 4. 


a. Nuisance — Offensive smell in 
house.}—A bucket of slops was poured 
by a maid-servant into the pan of a 
closet, thereby causing excreta & 
urine to overflow on to the floor of the 
closet & create an offensive smell. 
The master of the house to which the 
closet was annexed did not know of the 
occurrence having taken place, but 
on two previous occasions a similar 
thing had happened & had been 
complained of to the master’s servants, 
& on one of these occasions it had been 
conveyed to tiie master’s knowledge. 
The master was proceeded against on 
information before justices under 
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Seci. 3.—Liability of master for act of servant or 
agent: Sub-sect. 4.] 


822; 12 Jur. N.S. 961; 14 W. R. 859; 10 Cox, 


©. C. 340. 

Annotations :—Consd. Coppen v. Moore (No. 2), [1898] 2 
Q. B. 306. Refd. Mullins ». Coilins (1874), L. R. 9 Q. B. 
292; Tarry v. Ashton (1876), 1 Q; Bk. . 3143; R. wv. 
Holbrook (1877), 47 L. J. Q. B. 35; R.v. Holbrook (1878), 
4 Q. B. D. 42; Chisholm v. Doulton (1889), 22 Q. B. D. 
736; Bostock v. Ramsey U. D. C. (1899), 63 J. P. 728. 

Mentd. Sherras v. De Rutzen, [1895] 1 Q. B. 918; Barker 

v. Herbert, [1911] 2 K. B. 633. 


126. ——— Smoking chimney—Public Health Act, 
1875 (c. 55), s. 96.]|—G.’s mill sent forth black 
smoke more than ten minutes. The furnace was 
properly constructed, & efficient firemen super- 
intended, & the stoker’s own negligence was the 
sole cause of the smoke. G. was summoned for 
an offence contrary to sect. 96 of the above Act. :— 
Held: the justices were wrong in dismissing the 
charge & in holding that G. was not. liable.— 
NIVEN v. GREAVES (1890), 54 J. P. 548, D. C. 

127. —— Private Act.|—Applts. were the 
owners & the occupiers of a dyehouse which 
had a furnace & a chimney appertaining thereto. 
In consequence of negligent stoking on the part 
of one of the servants of applts., of which applts. 
were ignorant, smoke which was not completely 
burned was allowed to escape from the chimney 
of the dyehouse :—Held: applts. were rightly 
convicted of an offence under 10 Edw. 7 & 1 Geo. 5, 
c. CXVll., §. 
(1913), 108 L. T. 993; 77 J. P. 239; 2971. L. R. 
425; 23 Cox, C. C. 416; 11 L. G. R. 547, D.C. 

128. Slaughtering animals contrary to bye-law 
—Disobedience of orders—Public Health (London) 
Act, 1891 (c. 76), s. 142 (2) (b).]—Bye-laws made 
under the repealed Slaughter-houses (Metropolis) 

+, 67), but kept in force by sect. 142 
ae » above Act, make it an offence for the 
licensed occupier of a slaughter-house to slaughter 
sheep in the pound of the slaughter-house orin view 
of other sheep. During the absence of resp., the 
licensed occupier of a slaughter-house, his foreman, 
in direct disobedience of his orders & in ordc: to 
save himself trouble, slaughtered a sheep in the 
pound in view of other sheep :—Held: the byc- 
law was good & resp. was guilty of an offence under 
it, for he was liable for the act of his servant, that 
act having been committed within the general 
scope of his employment, although contrary to 
the orders of his master.—ColLMAN v. MIZZI8, 
[189711 Q. B. 396; 661.J.Q.B.170; 75 L. T. 
590; 61 J. P.102; 13 T. L. R. 122; 18 Cox, GC. C. 
481, D.C. 

129. Importation of prohibited goods—12 Car. 2 
(c. 8), S. 4.)—IDLE v. VANHECK (1727), Bunb. 
230; 145 E. R. 657. 

Annotation :—Consd. Mitchell v. Torup (1766), Park. 227. 

130. Concealing smuggled goods.) — A.-G. 
S1pDoON, No. 12, ante. 

181. Soliciting order for intoxicating liquor at 
unlicensed place—Revenue Act, 1867 (c. woe s. 17.| 
-——-Applts. owned two shops, in respect of one of 
which they held a licence to retail beer to be 
consumed off the premises. At the unlicensed 
shop they displayed crates containing bottles of 





Vv. 





Health Act, 1890 (No. 1098), 5. 221 :-~— 
Held: he was properly convicted as, 
though he had no knowledge of the 
occurrence complained of he had care’ | 
lessly or negligently allowed it to occur 
after previous warning given to him, 
& the act was done We his servant in Held 
the ordinary scope of her employment her 
as a domestic servant, her knowledge 
would be taken to be that of her 
master.—-MARTIN v. MCGINNIS (1894), | 
20 Vv. L. R, 556.—AUS. 


out license—Sale 





c. Delay 


52.— ARMITAGE, Lrp. v. NICHOLSON | 


b. Sale of intoxicating liquor with- 

by wife.}—Wherc 
applt. was fined by the magistrate for 
selling liquor without a license. 
appeal, it was contended for him, (1) 
that the liquor was sold by his wife :— 
- the act of the wife is the act of 
husband. ~~ B 
(1892), 7 Nfid. L. R. 690.---NFLD. 


in admitting police.)— 
Where an act is made illegal by a 
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beer & a price list of the beer per crate. They 
received orders for beer at this latter shop, but 
the orders were forwarded to the licensed shop 
for execution, & they were executed or not at the 
discretion of the manager there. No cash was 
accepted at the unlicensed shop in respect of these 
orders. An assistant at the unlicensed shop 
accepted an order for beer, & the order was 
forwarded to & executed at the licensed shop :— 
Held: the applts. had committed an_ offence 
under sect. 17 of the above Act.— ELIAS v. DUNLOP, 
(1906] 1 K. B. 266; 75 L. J. K. B. 168; 94 1. T. 
164; 70 J. P. 103; 22 T. L. R. 162; 50 Sol. Jo. 
TAR + 21 Cox, C. C. 105, D.C. 

132. User of unlicensed vehicle—Customs & 
Inland Revenue Act, 1888 (c.8),s. 4 (3).] STRUTT v. 
CuirT, No. 36, ante. 

See, further, REVENUE. 

188. Rendering false accounts—Railway Clauses 
Consolidation Act, 1845 (c. 20), ss. 98, 99.)—The 
owners of goods may, without mens rea, be guilty 
of giving a false account with intent to avoid 
payment of tolls under sects. 98 & 99 of the 
above Act, & if their manager actually gives the 
false account with intent to avoid the payment, 
the owners, though a limited co., are Jiable.— 
MOUSELL BROTHERS v. LONDON & NORTH WESTERN 
Ry., [1917] 2 K. B. 886; 87 L. J. K. B. 82; 118 
L. T.25; 813. P. 305; 15 L. G. R. 706, D.C. 
Annotations :—-Consd. R. v. Leinster (1923), 87 J. P. 191. 

Refd. Pearks’ Dairies v. Tottenham Food Control Com- 

mittee (1918), 88 L. J. K. B. 623; Warrington v. Windhill 

Industrial Co-op. Soc. (1918), 82 J. P. 149; Griffiths v. 

Studebakers (1923), 87 J. P. 199. 

134. False trade description —- Merchandise 
Marks Act, 1887 (c. 28), s. 2.|—The above Act 
renders the master or principal criminally liable for 
the acts of his servants and agents in all cases within 
sect. 2 (1) & (2), where the conduct constituting 
the offence is pursued by such servants or agents 
within the scope or in the course of their employ- 
ment. The master or principal can only be 
relieved from criminal responsibility where he 
can prove that he had acted in good faith & had 
done all it was reasonably possible to do to prevent 
the commission by his agents & servants of offences 
against the Act.—COPpPEN v. Moore (No. 2), 
[1898] 2 Q. B. 306; 67 L. J. Q. B. 689; 78 L. T. 
520; 62 J. P. 4538; 46 W. R. 620; 14 T. L. R. 
414; 42 Sol. Jo. 539; 19 Cox, C. C. 45. 
Annotations :—Apld. Christie, Mansun & Woods v. Cooper, 

(1900] 2 Q. B. 522. Consd. Buckingham v. Duck (1918), 

120 L. T. 84. Refd. Cameron v. Wiggins (1900), 70 

L. J. Q. B. 15; Langley v. Bombay Tea Co., [1900] 2 

Q. B. 460; Trade & Customs Comr. v. Bell, [1902] A. C. 

563; R. v. Butcher (1908), 99 L. T. 622; Armitage vr. 

Nicholson (1913), 108 L. T. 993; Mousell v. L. & N. W. 

Ry., (1917] 2 K. B. 836; Burns ». Scholfleld (1922), 128 

ce ss oe entd. Hobbs v. Winchester Corpn., [1910] 2 

See, further, TRADE MARKS, TRADE NAMES & 
DESIGNS. 

135. Sale of adulterated food—-Sale of Food & 
Drugs Act, 1875 (c. 63), s. 6.|—P., a servant of 
applt., was employed to sell milk out. of cans by 
retail. The cans were received by applt., the 
master, on arrival from the country, & a sample 
taken from each can before it was sent out for 
sale. Applt. had published a warning to his 


statute which absolutely prohibits the 
| act, an employer is criminally respon- 
sible for a commission of that act by 
his servants in the course of their 
cmp oy ment. Act No. 27, 1882, 8. 142, 
makes the accused criminally respon- 
sible for unnecessary delay in admitting 
the police to his premises even if that 
unnecessary delay is not the act of the 
accused but of his air ae Ly 


On 


v WHITE 


DEDUSAY (1919), C. P. D. 211.—8. 


Part I.—PRINCIPLES OF CRIMINAL LIABILITY. 


servants that any servant whose can of milk did 
not correspond with the sample taken from it 
would be liable to instant dismissal. P.’s can 
was duly sampled, & the sample proved to be 
unadulterated. Subsequently to his taking out 
the can for the sale of milk, P. admitted watering 
the milk, some of which milk he sold to an inspector, 
who ieee (fe summoned applt., the master, as 
a person selling to the prowuaiee of the purchaser 
an article of food not of the nature, substance, & 
quality of the article demanded, under sect. 6 of 
the above Act. Applt. was convicted by a 
magistrate :—Held: applt. was rightly convicted, 
on the ground that he was the seller within the 
meaning of the Act, & was liable for his servant’s 
action in selling adulterated milk.—BrRown ov. 
Foot (1892), 61 L. J. M. C. 1103; 66 L. T. 649; 
56 J. P. 581; 8 T. L. R. 268; 17 Cox, C. C. 509, 
D.C. 


Annotations :—Consd. Parker v. Alder, [1899] 1 Q. B. 20. 
Refd. Pearks, Gunston & Tec v. Ward, Hennen v. Southern 


Counties Dairies Co., [1902] 2 K. 3B. 1; Smithies v. 
Bridge (1902), 71 L. J. K. B. 555; Andrews v. Luckin 
(1917), 87 L. J. K. B. 507; Buckingham v. Duck (1918), 


120 lL. T. 843; Warrington v. Windhill Industrial Co-op. 
S00 os 82 J. P. 149; Whittaker v. Forshaw, [1919] 
2K. 2B. ). 


136, —— -|—Resp., a grocer, while his 
assistant was out of the shop, had made up for 
his own use a half pound pdcket consisting of a 
mixture of butter & margarine. This packet 
was inadvertently left upon the counter while 
resp. went to attend to a customer in another 
part of the shop, but it was not placed there for 
the purpose of sale. Resp.’s assistant then 
came in, & immediately afterwards a man came in 
& asked for half a pound of salt butter, & was 
served by the assistant with the same half pound 
of mixed butter & margarine. The assistant, 
seeing the half pound packet lying on the counter 
ready made, thought that it was there for the 
purpose of sale, but in selling it he was acting 
without the authority & contrary to the express 
instructions of resp. that he was to sell butter 
always from the bulk & not in ready made packages. 
Upon an information against the resp. under 
sect. 6 of the above Act, for selling an article 
which was not of the nature, substance, & quality 
of the article demanded :—Held: resp. was liable 
for the act of his servant, even though such act 
was unauthorised by him & was done contrary to 
his express instructions.—IlouGuTon v. MUNDY 
(1910), 103 L. T. 60; 74 J. P. 377; 8 L. G. R. 
838, D. C. 
einnalion ----Distd. Whittaker v. Forshaw, [1919] 2 K. B. 


137. -|—Resps., retailers, purchased 
milk from a dairy farmer under a contract, by 
which the latter agreed to supply milk, with a 
warranty of quality. The milk was delivered to 
the proper railway station at 5.13 a.m. & was 
fetched away by resps. at 8 a.m. the same morning 
by their servant. He poured the contents of the 
can Into two smaller cans, & then took them 
round for distribution among resps.’ customers. 
He had no authority to sell milk to anybody 
except members of resps.’ society who previousl 
ordered a supply. While so delivering the milk 
the servant sold a small quantity to a non-member, 

e agent of applt., an inspector of weights & 
Measures, which was deficient in quality & not 
of the nature, substance, & quality demanded. 
When charged under sect. 6 of the above Act, 
resps. gave due notice under Sale of Food & Drugs 
Act, 1899 (c. 51), 8. 20 (1), & that they intended to 
rely on the above warranty by virtue of sect. 25 
of the above Act. The magistrate found that 
Tesps. purchased the milk as the same in nature, 











| L. J. K. B. 989 ; 
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substance, & quality as that demanded by applt. 
& that they sold it in the same state as when 
they received it from the railway co., & had no 
reason to believe at the time of the sale to the 
applt. that the milk was otherwise than of the 
nature, substance, & quality demanded. No 
evidence was offered by resps. before the magis- 
trates dealing with the period which elapsed 
between the arrival of the milk at the station & 
its being fetched by the resps. :—Held: in selling 
to applt. resps.’ servant had not acted without 
their authority, but had only misused the actual 
authority to sell which they had given him, & 
therefore resps. had sold the milk to applt. within 
the meaning of sect. 6 of the above Act.— ELDER 
v. BisHoP AUCKLAND Co-OPERATIVE SOCIETY, 
Lrp. (1917), 86 L. J. K. B. 1412; 117 L. T. 281 ; 
81 J. P. 202; 33 T. L. R. 401; 61 Sol. Jo. 593; 
26 Cox, C.C. 1; 15 L. G. R. 579, D. C. 

Anolon -—Refd. Buckingham v. Duck (1918), 120 L. T. 


138. By person having no authority to sell.| 
—Resp.’s daughter, aged thirteen years, in accord- 
ance with her usual practice & general instructions 
from resp., a farmer, took each morning a pint of 
milk from resp.’s farmhouse in a can to deliver 
at the house of a customer in fulfilment of an order 
previously given by the customer. MKesp. en- 
trusted his daughter with the pint of milk for the 
purpose only of delivering it to the customer. 
On one particular morning an inspector under the 
Food & Drugs Acts met the daughter as she was 
carrying the pint of milk to the customer’s house 
but before she had arrived there, & demanded to 
purchase from her a pint of milk which she de- 
livered to him out of the can containing the pint 
of milk intended for the customer. ‘The milk so 
sold to the inspector contained added water to 
the extent of 24 percent. The daughter delivered 
the milk to the inspector because he demanded 
it & because ‘‘ some people are fined for not doing 
as the policemen tell them.’’ On an information 
against resp. for selling milk to the prejudice of 
the purchaser, justices held that the daughter 
had no authority to sell the pint of milk to the 
inspector, but in fact delivered it to him because 
she was afraid to refuse it after his demand, & that 
consequently there was no sale by resp. to the 
prejudice of the inspector. On a case being stated 
by the justices :—*Held: the justices were entitled 
to find that the daughter had no authority to 
make any contract of sale, inasmuch as her in- 
structions were limited to carrying the milk.— 
WHITTAKER t. FoRSHAW, [1919] 2 K. B. 41935 88 
121 L. T. 320; 835. PRP. 21035 35 
17 L. G. R. 457; 





T. L. R. 487; 63 Sol. Jo. 608 ; 
26 Cox, C. C. 475, D. C. 

189. Refusal to sell to officer—Sale of Food & 
Drugs Act, 1875 (c. 63), s. 17.)—-FARLEY v. HIG- 
GINBOTHAM (1898), 42 Sol. Jo. 309, D. C. 

See, further, Foop & DRuGSsS. 

140. Sale of food contrary to regulations—Food 
(Conditions of Sale) Order, 1917.|— Resps., a limited 
co., owned a shop for the sale of food. & they 
caused to be posted in the shop a notice that in 
relation to the sale of sugar there were at the shop 
no conditions involving the purchase of other 
goods. Kesps.’ manager also gave express In- 
structions to all their assistants that they must 
impose no conditions on the sale of food. — On an 
information against resps. for imposing, In con- 
nection with the sale of sugar, a condition relating 
to the purchase of another article, contrary to 
the above Order, the justices found that an 
assistant, who, with the authority of resps. 
manager, was serving at the counter, had, in 
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connection with the sale of sugar, imposed a 
condition ‘relating to the purchase of another 
article, but they held that, as resps. had expressly 
forbidden the assistant to impose any condition, 
they were not criminally responsible :—Held: 
the terms of the order showed that it was intended 
to make a master criminally responsible for the 
act of his servant, acting within the scope of his 
employment, even when such act was done in 
disobedience to express instructions, & therefore 
the justices ought to have convicted.—WaAR- 
RINGTON v. WINDHILL INDUSTRIAL CO-OPERATIVE 
Society (1918), 88 L. J. K. B. 280; 118 L. T. 
505; 82 J. P.149; 26 Cox, C.C. 218; 16L.G.R. 


456, D. C. 
aon :—Refd. Buckingham v. Duck (1918), 120 L. T. 


141. ——— Disobedience of orders—Milk (Prices) 





Order, 1917.])—BUCKINGHAM v. Duck, No. 5l, 
ante. 
142. —_—- Margarine (Maximum Prices) Order, 


1917.)}—PEaRKs’ Dairies, Lrp. v. TOTTENHAM 
Foop CONTROL COMMITTEE, No. 52, ante. 

143. Selling intoxicating liquor without licenco 
—Licensing Act, 1872 (c. 94), s. 3.J]—-A. was 
charged under sect. 3 of the above Act with selling 
intoxicating liquor without a licence. A. kept a 
tobacco shop refreshment house, but had no 
license to sell liquors by retail. <A.’s wife sold 
bottles of ale to customers, but there was no 
evidence that A. knew anything of her so acting: 
—Held: a conviction by the justices making A. 
liable for the acts of his wife was wrong.—ALLEN 
v. LUMB (1893), 57 J. P. 377, D. C. 

144. .]—Resp., who was the proprietress 
of a hydro, & held no licence for the sale of intoxi- 
cating liquor, bought becr at wholesale prices, & 
beer was sold at the retail price by her servant 
at the hydro to one of the guests, & her book- 
keeper received the money. On an information 
against resp. for selling beer by retail without a 
licence, the justices declined to convict on the 
ground that resp. being an unlicensed person, was 
not responsible for acts committed by her servant 
without her knowledge :—Held: there was evidence 
that resp. had retailed beer without a licence & 
the justices ought to have convicted.—JONEs v. 
HARTLEY (1918), 88 L. J. K. B. 271; 118 L. T. 
815; 82 J. P. 291; 26 Cox, C. C. 255, D. C. 

145. Selling intoxicating liquor to drunken 
person—Disobedience of orders—Licensing Act, 
1872 (c. 94), s. 13.]|—Resp., a licensed person, gave 
orders to his servants that no drunken persons 
were to be served. During his absence one of his 
servants sold intoxicating liquor to a drunken 
person :—-Held: resp. was guilty of an offence 
under sect. 13 of the above Act for he was 
liable for the act of his servant, that act having 
been done by the servant within the general 
scope of his employment, although contrary to 
the orders of his master.—POLICE CoMRs. v. CART- 
MAN, [1896] 1 Q. B. 655; 74 L. T. 7263; 60 J. P. 
357; 44 W. R. 637; 18 Cox, C. C. 341, D. C. | 
Annotations :—Consd. Worth v. Brown (1896), 62 J. P. Jo. 





658; Star Cinema (Shepherd’s Bush) ». Baker (1921), 
126 L. T. 506. Refad. Coppen v. Moore (1898), 78 L. T. 
520; Kmary v. Nolloth, (1903) 2 K. B. 2 


. 264; Boyle v. 

Smith, {1906] 1 K. B. 432; Caldwell v. Bethell, [1913] 

1K. B. 119. 

146. Permitting drunkenness on licensed pre- 
mises——Licensing Act, 1872 (c. 94), s. 13.|—-WorTH 
v. BROWN (1896), 40 Sol. Jo. 515; 62 J. P. Jo. 
658, D. C. 

Annotation :—Refd. Emary v. Nolloth (1903), 67 J. P. 364. 

147, Supplying intoxicating liquor to constable 
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on duty—Licensing Act, 1872 (c. 94), s. 16 (2).]— 
The servant of a licensed victualler knowingly 
supplied liquor to a constable on duty, without 
the authority of his superior officer :—Held: the 
licensed victualler was liable to be convicted 
under sect. 16 (2) of the above Act, although he 
had not knowledge of the act of his servant.— 
MULLINS v. COLLINS (1874), L. R. 9 Q. B. 292; 
43 L. J. M. C. 67; 29 L. T. 888; 38 J. P. 629; 
22 W. R. 297. 

Annotations :-—Consd. Somerset v. Hart (1884), 12 Q. B. D. 
360; Nowman v. Jones (1886), 17 Q. B. D. 132. xvoau. 
Bosley v. Davies (1875), 33 L. T. 528; R. v. Holland JJ. 
(1882), 46 J. P. 312; Bond v. Evans (1888), 21 Q. B.D. 

49; Chisholm v. Doulton (1889), 68 L. J. M. C. 133; 

Sherras v. De Rutzen (1895), 15 R._ 388; Coppen v. 

Moore (No. 2), [1898] 2.Q. B. 306. Mentd. Roberts v. 

Woodward (1880), 63 L. T. 200; Massey v. Morris (1894), 
63 L. J. M. C. 185. 

148. Suffering gaming on licensed premises— 
Licensing Act, 1872 (c. 94), s. 17 (1).|—Applt. 
was charged under sect. 17 of the above Act with 
suffering gaming to be carried on on her premises, 
an hotel at E. It was proved by witnesses that, 
while standing in the public strect at E. between 
half-past one & a quarter to two in the morning, 
they could hear the conversation of three persons 
in a room in the hotel. These three persons were 
a horse trainer, a jockey, & a gentleman of N., & 
from what was heard of their conversation, it was 
evident that they were playing for money. No 
direct evidence was given that applt. knew of the 
gaming. Applt. stated that the house was 
closed at 11 p.m., that the three men were then 
in their private room, that she saw no cards, & 
did not supply any, & did not know of any card 
playing. The hall porter, whose duty it was to 
attend upon customers, stated that he closed 
the house after 11 p.m., & retired to his own 
chair in a parlour beyond the bar, at the extreme 
end of the house. He knew nothing whatever of 
any gambling. The justices drew the inference 
from the porter’s evidence that his chair was 
removed to the greatest possible distance from 
the room where the guests were, in order that 
he might not hear what passed, & they thought 
that appit. knew that gaming was intended to be 
carried on, & that she purposely took pains not 
to know what her guests were doing :—Held: 
applt. was responsible for the conduct of the hall 
porter whom she left in charge of the hotel, & 
there was evidence that the porter suspected 
what was going on, & connived at it.—REDGATE 
v. HAYNES (1876), 1 Q. B. D. 89; 45 L. J. M. C. 
65; 33 L. T. 779; 41 J. P. 86, D.C. 

Annotations :—Folld. Crabtree v. Hole (1879), 43 J. P. 
799; Bond v. Evans (1888), 21 9: B. D. 249. Refd. R. 
v. Holland JJ. (1882), 46 J. P. 312; Somerset v. Hart 
(1884), 12 Q. B. D. 360; Chisholm v. Doulton Gea 
58 L. J. M. C. 133; Somerset v. Wade, [1894] 1 Q. B. 
574; Lawson v. Edminson, [1908] 2 K. B. 952. 

149. -]—C. was a licensed alehouse 
keeper, & employed a manager, D., to live on the 
premises, & attend to them. One night after 
closing hours police constables passing on opposite 
side of street heard noises as if of persons gaming, 
& climbed up & looked through the window, 
saw the gaming on the premises formoney. C., 
on being summoned, proved that manager went 
to bed, leaving ‘‘ Boots” to attend to house, & 
the justices found as a fact that ‘‘ Boots ’’ knew of 
the gaming, but wilfully shut his eyes & ears :— 
Held: the justices were right in convicting C., 
who was liable for the neglect of the ‘‘ Boots.’’— 
CRABTREE v. HOLE (1879), 43 J. P. 799, D. O. 
mt ala :—Refd. Somerset v. Hart (1884), 12 Q. B. D. 


150. ———.]—-Where gaming had taken 
place upon licensed premises to the knowledge of 
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relieve him trom the consequences of a crime 
(Ma AULE, J.).—-MARTINDALE v. FALKNER Grol. 
—"| 2 


C. B. 706; 3 Dow. & L. 600; 15 L. J.C. P.9 





> on the P pei ng to | 6 L. T. O. 8. 372; 10 Jur. 1613 135 E.R. 1124. 

juw licensed person had thin ac Annotations :— ‘Mentd. Ivimey v. Marks (1847), 16 M. & W. 

oe on on the agrees yeas Mar ee va *Nirigh ht as B49), Oo 8 a 831; ; wiceene 6 A Ward (ian, 

wae of the above ae t, 468), 21 Q. 49 5 O. B S15; Cook v. " atilard (1852), 1 BE. & B. 20: 
cted. naan v. Ae “TT, 411; 62 'B s Ceca e. Gratin (1852), 12 C. B. 398; R. v. Tewkesbury 

©. 105; R. 614: 16 Co "4 Corpn. (1868), L. R. 3 Q. B. 629 
J. M. On 61 9 X, , 
, Ww. R. 767 ; T. 7 155. Crime by foreigner—In England.|— 
re mith v. Slade (1900), 3 J. It is no defence on behalf of a foreigner charged 
nnotat v. "Doulton 1889), 58 L. J. M. O; in England with a crime committed there, that 
Retd.. ay . -  ~*""not know he was doing wrong, the act not 
n ass a) 






mary v. ‘Nolioth EN. 
uxton 


x De Smith, {1906) 
ee Sta Yo 100 res Ment ntd. Wilson v. Twamle® 
Scot! 3) pe 4; Mousell v. L. & N. W. Ry., 
190 re 
ae mnance ae Duties) Act, 1916 (c. 24 


wailure to charge entertainments duty say ey 
were the proprietors of an entertainment which 
was subject to entertainments duty. An officer 
of customs & excise visited the premises, paid for 
admission, & received a ticket properly stamped, 
& was duly admitted. He then asked an attendant 
for a transfer to a dearer seat & handed her the 
difference, & she handed to him a portion of a 
dearer ticket which had previously been used, no 
entertainments duty being paid on the transfer, 
but there was no proof that applts. or their manager 
had any knowledge of these matters or that the 
attendant had any duty or authority to take 
money or hand out tickets, or that she was any- 
thing more than a mere attendant employed to 
show people to their seats. 

Quarter sessions found that the attendant was 
employed generally in that capacity & to show 
persons to their seats, but that there was no proof 
that she was acting within the scope of her em- 
ployment in transferring persons from one part 
of the entertainment to another or that she handed 
the extra money to applts. or obtained a transfer 
ticket from them. Quarter sessions therefore held 
that applts. were not guilty of an offence under 
the above Act, but stated a case :—Held: as the 
attendant was not acting within the scope of her 
authority the decision of quarter sessions was 
right. —STarR CINEMA (SHEPHERD’s Bus#), Lrp. 
v. BAKER (1921), 126 L. T. 506; 86 J. P. 47; 20 
L. G. R. 158, D. C. 

152. Sale of intoxicating liquor to child in non- 
sealed vessel—Intoxicated Liquors (Sale to Children) 
pass 1901 (c. 27).|—Groom v. Grimes, No. 82, 

153, ——- ——-.]—Emary v. No. 
31, ante. 
~.]—See, also, Nos. 119, 120, ante. 


Sale of Hquor to non-member of club .|—See 
No. 117, ante. 


NoLLOTH, 


Sect. 4.—-GROUNDS OF DEFENCE AND 
EXEMPTIONS FROM CRIMINAL LIABILITY. 


SuB-sEcT. 1.—IGNORANCE OF LAW. 





YXeing an offence in his own country.—R. v. Esor 
(1836), 7C. & P. 456. 

156. ——- ——— ——.]—-Foreigners who come 
to England must be dealt with in the same way 
as native subjects. Ignorance of the law cannot, 
in the case of a native, be received as an excuse 
for crime, nor can it any more be urged in favour 
of a foreigner (COLERIDGE, J.).—Re BARRONET & 
ALLAIN, fe BARTHELEMY & MORNEY (1852), 
1E. & B. 13; 1 W. R. 6, 53; 118 E. R. 337; 
sub nom. R. v. BARRONET & ALLAIN, Dears. C. C. 
51; 20 L. T. O. S. 50; 17 J. P. 245; sub nom. 
Ex p. BARONNET, 22 L. J. M. C. 253; sub nom. 
Re BARONNET & ALLAIN, Re BARTHELEMY & 
Morney, 17 Jur. 184. 

Annotation :—Mentd. R. v. Manning (1888), 5 T. Iu. R. 139. 

157. Keeping a lottery.|—Deft. kept an 
eating-house, & sold tickets for what was called 
‘‘The Great Eastern Money Club,” in respect of 
which prizes were drawn, & the holders of the 
tickets whose numbers were drawn for prizes 
received the same; & deft. delivered out the 
prizes to such ticket holders. The jury returned 
a verdict of guilty, but recommended prisoner to 
mercy, on the ground that perhaps he did not 
know that he was acting contrary to law :—Held: 
(1) this evidence was sufficient to support a 
conviction against deft. of keeping a lottery; 
(2) the conviction was not invalidated by the 
addition to the verdict. 

Ignorance of a statute is no excuse if the statute 
is violated (ERLE, C.J.).—R. v. CRAWSHAW (1860), 
Bell, C. C. 303; 30 L. J. M. C. 58; 3 L. T. 510; 
25 J.P.37; 9 W. R. 38; 8 Cox, C. C. 375, C. C. R. 
Se to (\) Refd. Martin v. Benjamin, [1907] 


158. Statutory - offence—Statute recently 
passed.|—-Prisoner was indicted for maliciously 
shooting. The offence was within a few weeks 
after 39 Geo. 3, c. 37, passed, & before notice of 
it could have reached the place where the offence 
was committed. The judges thought he could 
not have been tried if the het had not passed, & 
as he could not have known of that Act, it was 
right he should have a pardon.—R. v. "BAILEY 
(1800), Russ. & Ry. 1,0. C. R. 

Annotation :—Moentd. R. v. Lovel (1837), 2 Mood. & R. 39. 

159. .]—Pltf.’s vessel started 
on a trading expedition in 1871. Natives were 
shipped, with their consent, but under circum- 
stances which the ct. held not to constitute them 

art of the crew. During the voyage Pacific 

















154. No excuse for crime.J—The rule is that slanders Protection Act, 1872 (c. 19), was passed, 
ignorance of the law shall not excuse a man, or & the captain did not hear of it until he was 
PART I. SECT. 4, SUB-SECT. 1. Me od thet t ng., peal Gert ea a pe pus spo as Se by 
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wee Paks think cha dae ma not come the terms of the 31, or passing the reading test required 
“<i is not 80 gon 26 no defence toa regulation Ross vy. TICKERDICK, bys. 42(1)(a)ofthat Act. The woman 
man whe) vio rulgcgt few. Ubi) 4G. 1. Ke 197, pierce tho loiter section, & her husband. of 
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Sect. 4.—Grounds of defence ie es 

criminal liability: Sub-sects. 1,2 & 3.) ~~, 
returning to land the natives. Deft., a naval 
officer, finding the natives on board, seized the 
vessel. In an action for such seizure the jury, 
being asked whether deft. had reasonable cause 
for thinking that the vessel was employed in 
breaking the Act, found a verdict for deft. :— 
Held: the carrying of the natives, having been 
commenced before the Act was passed, was not 
an offence against the Act.—BURNS v. NOWELL 
(1880), 5 Q@. B. D. 444; 49 L. J. Q. B. 468; 43 
L. T. 342; 44 J. P. 828; 29 W. R. 39; 4 Asp. 
M. L. C. 323, C. A. 


SuB-sEcr. 2.—IGNORANCE OR MISTAKE OF 
FActT. 

160. Ignorance — General rule.|—When guilty 
knowledge is in issue there ought not, especially 
in the case of a deft. of good character, to be a 
conviction if the facts are as consistent with 
ignorance as knowledge.—K. v. JELLYMAN (1921), 
16 Cr. App. Rep. 43, C. C. A. 

161. ——— Wilful neglect of child—Prevention 
of Cruelty to Children Act, 1904 (c. 15), s. 1 (3).]— 
Applt. was indicted for manslaughter. He was 
found guilty of wilful neglect under sect. 1 (3) of 
the above Act, & sentenced to imprisonment. 
The verdict of the jury was “ guilty of wilful 
neglect through ignorance ” :—Held: the words 


the jury added did not negative the wilfulness, | 
& the words ‘‘ through ignorance ’”’ did not neces- | 
sarily contradict a finding that the neglect was | She said she did not know it was her husband till 


—VAN CHU LIN v. BRABAZON, CHAN 
YEE Hop v. BRABAZON (1916), 35 N. Z. 
L. R. 1095. —N.Z. 





he assaulted was under the age of 12 
years, was in law no answer to the 
charge.—R.v. GIBSON (1885),11 V. L. R. 


AND PROCEDURE. 


wilful.—R. v. Petcw (1909), 25 T. L. R. 401; 

2 Cr. App. Rep. 71, C. C. A. 

162, ——— Assault on constable—In execution 
of his” duty.]—To support a charge of assault on a 
constable 1!” .the execution of his duty, it is not 
necessary that eft. should know that he was a 
constable then in the* execution of his duty; it is 
sufficient that the constable should have been 
actually in the execution o:f his duty & had then 
been assaulted.—R. v. ForBE’S. & WEBB (1865), 
10 Cox, C. C. 362. 
Annotations :—Consd. 





R. v. Maxwell & Cilanchy (1909), 73 











foi 176. Refd. R. v. Prince (1875), L. £2, 2 C. z. 
163. -|—On an indictment for 


assaulting a police officer in the execution of his 
duty, the onus is on deft. to prove that he did not 
know that the person assaulted was a pulice 
officer.—R. v. MAXWELL & CLANCHY (1909), TS 
J. P. 176; 2 Cr. App. Rep. 26, C. C. A. 

164. Mistake—Killing wrong person.|—If a 
man intending to kill a thicf or a house breaker in 
his own house, happens by mistake to kill one of 
his own family, it. cannot be imputed to him as a 
criminal action.—LEVET?T’sS CASE (1639), cited in 
‘ro. Car. 538: 1 Hale, P. C. 474; 79 16. R. 1064. 
Annotations :-—Refd. Cook’s Case (1640), Cro. Car. 537; 

R. v. Tolson (1889), 23 Q. B. D. 168. 

165. Poison put into wrong bottle.|—R. 
v. NOAKES, No. 177, post. 

166. Shooting at wrong person.|—-A man 
who was living apart from his wife obtained 
entrance, in the night time, into her house by 
opening an area window. The wife heard that 
some one was in the house, came downstairs with 
a pistol, & fired a shot. which wounded her husband. 











ignorance, with a strong recommenda - 
tion to mercy,”’ of the offence created 
by sect. 224 (1) is a verdict of guilty 


e. Mistake of law giving rise 

to bond fide cluim of right.}—Prisoner 
was convicted of stealing a dead sow, 
the property of R. The sow had 
etrayed into prisoner’s land & he had 
killed it, & afterwards made it into 
pork, taking steps to conceal from R. 
that the pig was his. The Chairman of 
Quarter Sessions ruled that under 
Impounding Act of 1865 (29 Vict. No. 
2), 8. 27, @ person was not justified in 
appropriating the carcase of an animal 
killed by him under the authority of 
the section, without making reasonable 
efforts to ascertain the owner. At the 
same time he told the jury that 
prisoner must be acquitted, if, mis- 
taking the effect of that sect., he 
thourht he had a right to the carcase :— 
Held: the direction was right.—-R. vv. 
DILLON (1878), 1 N. S. W. 8S. C. HR. 
N. 8S. 159.—AUS. 
a Bigamy.}- Mistake of law 
is no defence to a charge of bigamy. 
—NARANTAKAPH AVULLAH Uv. PARAK- 
HAL MANNER (1922), I. L. R. 45 Mad. 
986.—IND. 
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160 i. Jynorance-—- General rule. }— 
Where an act committed in certain 
circumstances has been made an 
offence by statute, the question whether 
knowledge or belief of the existence of 
those circumstances is essential to the 
offence, depends upon the intention of 
the Legislature. 

A prisoner was charged with having 
indecently assaulted a girl under 12. 
The jury found specially that the 

risoner, while stupified with drink, 
had entered in the dark, & for an 
immoral purpose, the house where the 

1 was, believing it to be a house of 
li-fame :—#Held: even assuming that 
the prcncr had reasonable grounds for 
his belief, bis ignorance that the person 





——— 


94.—AUS. 


, Possession of — still. }—-A 
person is not guilty of having in his 
possession a still under Inland Revenue 
Act, 8. 108 (e) if, though the still be 
on his premises, he has no knowledge 
of its existence.—R. v. CAPPAN (1920), 
2W. W. RR. 135; 51 D. L. R. 672; 32 
Can. Crim. Cas. 267; 30 Man. L. K. 
316.—CAN. 

h. Possession of apparatus for 
smoking opium.}+—Where a person is 
accused of being in unlawful possession 
of opium without a permit, the fact 
that he had no knowledge that the 
apparatus for smoking the same was 
in his possession, is no answer to the 
charge, unless it can be shown that it 
was placed there by other persons.— 
R. v. SUNG LUNG (1923), 39 Can. Crim. 
Cas. 187.—CAN. 

kK. Indecent matter in news- 
paper.}—The sale of a newspaper 
containing matter of an indecent, 
immoral, or obscene nature is an act 
which in itself primd facie imports a 
guilty mind, but in such a case honest 
ignorance of the contents of the news- 
paper in question is a defence.—R. v. 
vo (1905), 25 N. Z. L. R. 709.— 


J. ——- Ship in unseaworthy con- 
dition.}-~Although it is necessary for 
the prosecution to show scienter in 
order to establish a breach of Shipping 
& Seamen Act, 1908, 8. 224 (2), which 
prohibits a master from knowingly 
taking a British ship to sea in such an 
unseaworthy state that the life of any 
person is likely to be thereby en- 
dangered, scienter or knowledge is not 
a necessary ingredient of the offence 
created by sect. 224 (1) of that Act, 
which prohibits any person from 
sending a British ship to sea in such 
an unseaworthy state, etc. Therefore 
& verdict of a jury of “ guilty through 











of that offence.—-R. vr. NEWSON (1909), 
29 N. Z. L. R. 373.—N.Z., 


m. Slaughter of cow in calf.) 
—-In a prosecution of a farmer for 
selling a heifer in calf for slaughter 
contrary to Live Stock (Sales) Order, 
1918 :--Held: the fact. that the seller 
did not know the heifer was in calf 
was no defence to the charge.-— 
ANDERSON v. ROSE, [1919] 8. CL (J.) 
20.—SCOT. 





eee ae a ee 


nf. What amounts to 
iqnorance.|—-A_ butcher slaughtered a 
cow which after grading had been 
allocated to him by an official of the 
Food Control Department. When 
slaughtered the cow was found to be in 
calf, & the butcher was charged with a 
contravention of the Live Stock (Sales) 
Order, 1919, 8. 1. The sheriff con- 
victed the accused, finding in fact 
that when the cow was graded the 
grader did not consider the cow to be 
in calf, nor did the allocator when the 
cow was allocated, that before the cow 
was slaughtered the allocator dis- 
covered the cow to be in calf but did 
not inform the accused, & that when 
the cow was erent to be slaughtered 
the accused did not know that the 
allocator had discovered it to be in 
calf. The accused appealed :—Held - 
even if justifiable ignorance was a good 
defence to the charge, the sheriff's 
findings in fact did not disclose 
justitiable ignorance.-—-BEATTIZ  v. 
gauen (1920), 57 Se L. R, 471.— 


o. Mistake -— General rule.]—— 
maxim Actus non fecit reum oa mane 
sit rea, applies to excuse a deft. from 
an act which would otherwise be 
unlawful only where the belief on which 
deft. acts, is a belief as to the facta & 


mane 
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after she had fired, but thought that there were 
The jury were directed 
thatif prisoner had reasonable grounds for believing 
that the person was in her house for a felonious 
purpose, & only fired for the purpose of frightening 
such person, not knowing it was her husband, 
she ought to be acquitted.—R. v. DENNIs (1905), 


burglars in the house. 


69 J. P. 256. 
167. 





Abduction of girl under sixteen.] 
Prisoner was convicted under Offences against the 


(1889), 60 
B 





No. 8038, post. 


Person Act, 1861 (c. 100), s. 55, of unlawfully 
taking an unmarried girl under the age of sixteen 


out of the possession & against the will of her 
It was proved that prisoner did take the 
girl, & that she was under sixteen; but that he 
bond fide believed, & had reasonable ground for 
believing, that she was over sixteen :—--Held: the 
latter fact afforded no defence, & prisoner was 
rightly convicted.—R. v. PRINCE (1875), lL. R. 
44 L. J. M. C. 122; 
700; 39 J. P. 676: 24 W. R. 76; 18 Cox, C. C. 


father. 


20. C. R. 164 ; 


138, C. C. R. 
Annotations :—Distd. 





p. Sale of intoxicating liquor 
on Sunday.}--When a _ licensee is 
charged under Licensed Victualler’s 
urther Amendment Act, 1896, 8s. 36, 
with unlawfully supplying liquor on a 
Sunday to a person not a bond fide 
traveller, it is a good defence that such 
licensee was deceived by false repre- 
sentation of such person that he was @ 
boné fide traveller. It is not necessary 
that such persons should also have 
becn convicted of obtaining liquor 
by means of such false representation. 


--BARRETT v. SULLIVAN (1900), 
Ss. A. L. R. 48.—AUS. 
Bigamy.}-— Criminal Code, 





8s. 16, does not save all common law 
defences to a charge of bigamy, but 
only those which are not altered by or 
inconsistent with the provisions of 
the Code. The provisions of sect. 307, 
declaring an honest belief in death 
& an existing valid divorce good 
defences, are inconsistent with a 
defence or merely a belief, no matter 
how honest or reasonable, in a divorce ; 
&, if such ever constituted a defence, 
it is not continued by sect. 16; &, 
semble, it nover constituted a valid 
defence, being an exception for the 
Crown to show mens rea.—R. v. 
BLEILER (1912), 21 W. L. Re 18; 
1D. L. R. 878; 2 W. W. R. 5.-—CAN. 
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168i. May negative intent. }—Prisoner 

: being indicted for stealing & receiving 
certain horses was acquitted of the 
stealing but found guilty of receiving. 
After the verdict of guilty had been 
pronounced & minuted by the clerk 
/ the jury said they recommended the 
, prisoner to mercy on the ground that, 
they thought that she believed herself 
, to have some claim to the property :— 
; eld: in the circumstances the verdict 
, Was wrong & prisoner ought not to 
have been convicted.—R. v. DigKsoN 
(1865), 4 N.S. W. S.C. R. 298.--AUS, 


_ 168 ii. -}—A servant absentin 
‘himself from his employment in the 
‘ bond fide belief that he has uw right to 
: do so is not liable to a conviction for 
‘unlawfully absenting himself though 
ae Haye arriba ne v. MOLLISON, 
p. CRICHTON 6), 2 Vv. LL. ; 
144.— AUS, i ee 


168 iii. .l-A. was convicted 
summarily of ‘‘ wantonly breaking up a 
carriage-way ” in violation of a bye-law 
of a municipality. <A.’s father had 
conditionally purchased the land across 
which the alleged road ran, & that A. 
always cultivated the portion reserved 
for @ road in common with the rest of 
his land, ploughing across it & taking 


d ——VOL. xi V. 








R. v. Moore (1877), 13 Cox, C. C. 
544. Oonsd. R. v. Tolson (1889), 23 Q. B. bD. 168; 








32 L. T. 169. 


2 Jur. 33. 


crops off it every year for six ycars. 
The breaking up complained of was 
the ploughing across the road by A. 
who was tilling a crop of corn growing 
there. There was no evidence of any 
proclamation of the road or any dedi- 
cation to the public other than a 
reservation by a surveyor & a marking 
by order of the surveyor-general :— 
Held : conviction was wrong, inasmuch 
as the act complained of was not done 
wantonly but in assertion of a right.— 
ae WATT (1878), 1 N.S. W. 8. C. R. 
N, We 24.—AUS, 


168 iv. .}--Deft. who had been 
for many years an opium smoker was 
suffering from dyspnea & consulted 
a@ medical man who prescribed ‘* Kxt 
opii 2 ozs. liquid for smoking pur: 
poses.”” By virtue of this prescription 
the deft. obtained two ozs. of opium 
from a chemist. He was prosecuted 
under the Aboriginals Protection & 
Restriction of the Sale of Opium Act, 
1897, for unlawfully having opium in 
his possession :—Held: he had not 
cominitted an offence against the 
Act.——MORONEY v. QUOK YEN, [1908] 
S. Q. RK. 205.—AUS 


168 v. -}--Prisoner & his wife 
were absolutely divorced in Illinois, 
where they were doiniciled, by a decree 
which gave the custody of their child, 
five years old, to the wife, with per- 
mission to prisoner to take it out with 
him in the day time, but to return it 
the same day. The prisoner, having 
thus obtained the child, brought it 
to Canada :—Held: prisoner’s con- 
tention that he has acted in good faith 
because he had been advised that the 
decree of divorce having been obtained 
collusively, was a nullity.— RHR. v. WATTS 
(1902), 3 O. L. R. 368; 5 Can. Crim. 
Cas. 246.—CAN. 


168 vi. .-A., the servant of 
B., was convicted of criminal trespass 
in going upon the land of C., one of 
B.’s tenants & preventing him from 
cutting his crops. B. was convicted 
of abetment of criminal trespass. A. 
& B. pleaded that they were acting in 
the exercise of the legal right of 
distraint. It appeared that no written 
demand under Rent Act (Bengal 
Act VIII of 1869), s. 72, for the amount 
of the arrears, together with an account 
exhibiti the grounds on which 
demand had been made, was served 
on ©., & that no written authority 
under sect. 76 had been given by B. to 
A. :—Held: it lay upon A. & B. to 
show that they had conformed to the 
provisions of the law, or at least had 
acted with the bond intention of 
distraining the complainant's crops ; 











Sherras v. De yaa {1895} 1 Q. B. 918. 
. 966; 
. B. 772; Burrows v. Rhodes, (1899) 1 Q. 
obbs v. Winchester Co 
Wheat, R. v. Stocks, [1921] 2 K. B. 119. 
v. Bradlaugh (1885), 14 Q. B. D. 667. 


_ my—Reasonable belief of death.|—- 
See Part XXVII., Sect. 1, sub-sect. 3, B., post. 
Reasonable belief of divorce.|— See 


v. Le Cocq oe 


Refd. Cundy 
Q. B. D. 207; Chisholm v. Doulton 

Derbyshire v. Houliston, oe 
n., (1910) 2 K. B. 471; R. v. 
Mentd. A.-G. 


Sup-secr. 3.—BoNA FIDE CLAIM OF RIGHT. 

168. May negative intent.|—-Where intent is a 
necessary ingredient to any particular crime, bond 
fide belief in a claim of right may be a good 
defence as showing there was no criminal intent.— 
R. v. Hawt (1828), 3 OC. & P. 409. 
.}—The ct. will not grant a criminal 
information against a party who appears to have 
acted bond fide on a conviction that he was 
exercising a legal right.—-R. v. BLURTON (1838), 


& the conviction was right.—JNUMUK 
NONIAW wv. SHADASHIB Roy (1881), 
I. L. RR. 7 Cale. 26.—IND. 

168 vii. -——.}—-Applt. was charged 
with having wilfully obstructed the 
driving of horses along a public road 
or thoroughfare. The public use of 
the road had been discontinued, but 
the informant still used it as a means of 
access to his slaughter yard. Applt. 
held an occupation license for certain 
land, of which the road in question 
formed part, & he had fenced it in :— 
Held: applt. having acted under 
reasonable supposition of right, the 
conviction was wrong.—LUDEMANN UW. 
BAKNETY, 2 J. K. N.S. 108.—N.Z. 

168 viii. .}—Accused was charged, 
under Criminal Code Act, 1893, s. 318, 
with the crime of mischief in wounding 
a horse by shooting it. Accused gave 
evidence admitting wilfully shooting 
the horse, but attempting to justify it. 
He stated that it had for six months 
before been repeatedly trespassing on 
land in his possession & breaking his 
fences; that he had great difticulty 
in turning it out; that he could not 
catch it; & that he had failed to find 
out who the owner was. The judge 
directed the jury that there was no 
evidence that the accused acted with 
colour of right within the meaning of 
Criminal Code Act, 1893, s. 307 (2) :--- 
Held: the direction was right. To 
amount to ‘‘colour of right’’ there 
must be an honest belief in the existence 
of a state of facts which, if it actually 
existed, would at law justify or excuse 
the act done.—K. v. FETZER (1900), 
19 N. Z. L. R. 438.—N.Z. 

168 ix. -./—-A person, who had 
been convicted on a sulnmary com- 
plaint of having wilfully, maliciously, 
& mischicvously destroyed a wall on 
a fen or lot of ground specified, appealed 
against the conviction. The following 
facts were stated in the case :—The 
wall in question had been erected 
many years before the proceedings in 
question. It was not stated in the 
complaint, & was not proved, to whom 
the wall belonged, but applt., who had 
been previously warned against inter- 
fering with it, claimed a right of 
property in it, or in the ground on 
which it stood, although he asserted 
a right of way over the ground, which 
the wall obstructed. No violence or 
disorderly conduct was proved beyond 
the operations necessary to break 
down the wall, which was of Little 
value :-—Held: the facts found proved 
sufficiently instructed the crime of 
malicious mischief.—FORBES v. Ross 
ro 25 R. (Ct. of Sess.) 60: 35 
Se. L. R. 743; 68. L. T. 12.—SCOT, 
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Sect. 4.—Grounds of defence and exemptions from 
criminal liability : Sub-secls. 83, 4 & 5.] 


errata ane an ertmeee 


Even though erroneous.|—The be- 
lief, although erroneous, of prisoner in the existence 
of a right to do the act complained of excludes 
criminality.—R. v. Twos (1879), 14 Cox, C. C. 


170. 





327. 


sa aa :—Refd. R. v. Rutter (1908), 1 Cr. App. Rep. 





171. 


officer. 





170i. Even though erroneous. }— 
The removal of property in the asser- 
tion of a bond fide claim of right 
unfounded in law & fact does not 
constitute theft. A colourable pre- 
tence to obtain or keep possession of 
roperty does not avail as a defence. 
Vhether the claim is bond fide or not 
must be determined upon all the 
circumstances of the case & act. ought 
not to convict unless it holds that the 
claim is a mere pretence.—ARFAN ALI 
He Rk. (1916), I. L. R. 44 Cale. 66.— 


* Question for jury.}—Where 
a prisoner charged with larceny sets 
up that he took the article under a 
claim of right, the question for the 
jury is, whether he honestly believed 
the article to be his & not whether he 
had reasonable grounds for so believing. 
—R. vu. NUNDAH (1916), 16 S. R. ON. 
ene 482; 33 N.S. W. W. N. 196.— 





8. ——.}—The accused shot a 
bull which was trespassing & had repeat- 
edly trespassed upon his land & inflicted 
damage upon his stock, he being under 
the belief that he was justitied in doing 
s0 :—Held: the question whether the 
circumstances of this belief constituted 
a colour of right justifying the act wus 
& uestion for the jury.—R. v. 
MCKENZIE (1895), 13 N. Z. L. R. 309.— 
v. —-—- —- ~ Right previously adjudi- 
cated upon by the courts.}—-Prisoner was 
indicted with having unlawfully taken 
away a female child then about eight 
ears & a half, with intent to deprive 
he parent of & then having the lawful 
charge of the child, of the possession 
of such child. Ho pleaded ‘‘ Not 
guilty.”’ The child was taken away 
with intent to deprive the mother of 
the possession of the child. The 
Supreme Ct. had refused an application 
by prisoner for a writ of habeas corpus 
directed to the mother to produce the 
child. The trial judge held that, in 
view of the order made by the Supreme 
Ct. on the application for a writ of 
habeas corpus, the prisoner was not 
entiticd to the custody of the child, & 
that the taking was therefore unlawful. 
He directed the jury accordingly, & 
told them that they ought to convict 
the prisoner, unless they thought that 
when he got possession of the child he 
was claiming in good faith a right to 
the possession of the child. The jury 
found the prisoner guilty :—-Held: the 
direction to the jury was right in law, 
& that conviction should be affirmed.— 
R. v. MIKKELSEN (1912), 31 N. Z. L. R. 
1261.—N.Z. 


a. Right claimed impossible 
in law.}—The usual reservation in a 
patent of land bounded by navigable 
water of ‘‘ free access to the shore for 
all vessels, boats, & persons,’’ gives a 
right of access only from the water to 
the shore. Where a person who had 
broken down fences & had driven 
across private property to the shore :— 
Held: he could not successfully assert, 
when charged under R. 8. O. 1897, 
c. 120, 8. 1, & the criminal] code, s. 511, 





Recovery of goods.]|—Prisoners were 
indicted for burglariously entering the house of 
S. with intent to steal the goods of H., an excise 
It appeared that prisoners had entered 
the house to recover some tea, which had been 
seized by H., on behalf of the supposed owner :— 


Held: 


— 


0. O. R. 
172. 





that he had ‘ acted under a fair & 
reasonable supposition of right ’’ in so 


doing.—R. v. Davy (1900), 27 A. R. 
508.—OAN. 
b -+—Where deft. to a 








summons seeks to justify the act com- 
plained of as done in exercise of a right 
Which could not exist in law, he cannot 
have ‘‘ fair & reasonable grounds for a 
bond fide claim of right,’’ & the justices 
should convict. Prosecutor was con- 
victed of trespass on the lands of C. 
He admitted the entry on the lands, 
but claimed it was made in exercise of 
arightofway. The |.  _.... ._. 
& public right of way from a public 
road across C.’s lands to a private 
bathing-place on the land of R., C.’s 
neighbour. The justices stated in their 
order that the right claimed was not 
‘* substantially sopron ce by evidence’’: 
—-Held: the right claimed being one 
impossible in law, the conviction was 
good.—R. v. TYRONE TRUSTEES, [1917] 
21. R. 96.—IR. 


c. Claim founded on religious 
belief. }—Medical attendance & remedies 
are necessaries within Criminal Code, 
ss. 209 & 210, & any one legally liable 
to provide such is criminally responsible 
for neglect to do so. Conscientious 
belief that it is against the teachings 
of the Bible & therefore wrong to have 
recourse to medical Etendancs & 
remedies is no excuse.—R. v. BROOKS 
(1902), 9 B. C. R. 13.—CAN. 


d. Belief in witchcraft.]— 
Appet. being charged with murder, 
admitted the killing, but claimed that 
he was not legally responsible for his 
uct on the ground that he believed 
deceased had killed two of his children 
by witchcraft :—J/eld: he was not 
thereby relieved from responsibility, 

he was rightly convicted.—kR. v, 
RADEBE (1915), App. D.—S. AF, 


e. Mixed legal & moral right.) 
~—Deft. was charged with having, 
wilfully, maliciously & without colour 
of right, entered on certain creek 
placer mining claims, & cut a hole in 
a dam, thereby causing water to be 
conveyed to one of the claims, to the 
injury thereof. Accused entered upon 
the property & tore out part of the dam 
throwing out a box which was mean 
for a sluice-gate & some stakes sup- 
porting the dam. Deft. set up a bond 
fide colour of right :—Held: colour of 
right means an honest belief in a state 
of facts which, if it existed, would be a 
legal justification or excuse ; &, upon 
the evidence, deft. was not procee 
upon an honest belief that he had a 
legal right to do what he did, but rather 
upon # hazy belief in a mixed legal & 
moral right, which would not excuse.— 
an (1910), 15 W. L. R. 427. 











f. ——- Matter rather civil 
criminal. ae . & W. were charged at 
common law with having been guilty 
of the crime of malicious mischief in 
that they did wickedly, feloniously, & 
maliciously break down & destroy 
four feet of a paling of a green occupied 
by G. The magistrate convicted the 
accused. G. had been tenant under 


than 


CRIMINAL LAW AND PROCEDURE. 


the indictment could not be supported, 
there being no intention to steal. Qu.: if the 
indictment had laid the intent to be to rescue the 
goods found, which is felony b 

Knicot & Rorrey (1781), 2 4 


statute.—R. v. 
ast, P. C. 610, 


Recovery of money.|—A., at C. fair, 
came up to B., the prosecutor’s father, being a 
stranger to him, & gave him eleven sovereigns to 
buy him a horse, & B. put them into his pocket. 
B. refused to give the eleven sovereigns back, & 
A. & prisoner, who was in his company, assaulted 
him, but could not get the money from him. 
the next day prisoner asked B. for the eleven 
sovereigns, & at L. fair, on a subsequent day, 


On 


eres heats cnet 


the comrs. of police for the burgh 
for some months of a pore of the 
green (no part of which had previously 
een let) adjoining the property of J. 
On entering on the lease G., at the 
request of the comrs. of police, ut 
up, at his own expense, a wooden 
paling round his ground. When doing 
s0 he left open a space of six feet for 
an access to the property of J., which 
entered by way of the green. Jul. 21, 
1879, by order of the Chicf Magistrate 
of the burgh, he closed up the space 
of six feet with a paling. uly 24, J. & 
W., without giving any notice to G., 
broke down the fence at the place 
where their access had previously been. 
For the defence it was proved that 
J. had for many years possessed a 
property adjoining the green, & 
adjacent to that part of it leased by 
G. ; that his only access to his property, 
July 21, 1879, was by way of the 
reen ; & through the gap in the fence 
eft by G., & that this access was closed 
Py the fence erected on that day :— 

eld; though the conduct of applit. 
was perhaps not to be commended, yet 
in the circumstances he was justified 
in removing the barrier erected across 
his access, & any question as to his 
right fell to be settled by a civil action 
rather than criminally in the police 
ct.— BLACKS ©. LAING (1879), 7 R. 
(Ct. of Sess.) 1.—SCOT. 


F False statement known 
by prisoner to be false.}—L., a duly 
qualified medical practitioner, | 
UMaLMOU UAL AVOUMIODULM@ULVIL Ik LIAL UIAD,) 
Deaths & Marriages Act, 1915, 8. 22, 
with having wilfully made for the 
purpose of their being inserted in a 
egister of deaths false statements 
concerning the particulars required 
to be registered in reference to the 
death of H. L. had acquired a 
medical practice & had put in charge 
of it B., a medical student in the fifth 
years of his course, who undertook 
to callin L. on all needful occasions. 
L. stated that owing to the conditions 
created by the existing war such an 
arrangement was recognised by the 
Medical Society as proper. . at- 
tended a patient, H., who died after a 
few days’ illness. L. himself never 
attended or saw H., but he gave a 
certificate of death in which he stated, 
‘‘T attended H. I last saw her on 
16.7.16.”" Defence was that L. 
honestly thought that he was entitled 
to give the certificate because B. was 
his agent & had in that capacity & 
on his behalf attended H. ae were 
in effect directed to convict L., & they 
brought in verdict of guilty :—Held: 
as the statements were false & were 
known by L. to be false & were inten- 
tionally made by him the conviction 
was right. The fact that L. honestly 
believed that he was entitled to give 
such certificate afforded no defence. 
R. v. LOWE, (1917) V. L. R. 155,—AUS. 


h. Right based on fraudulent 
Order - in - Council. }—Order -in-Counaitl 
es pi with a fraudulent or unlawful 

esign cannot be invoked to exempt 
the ministers who seoured or connived 
at its passage from the criminal 
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prisoner having seen prosecutor receive seven 
sovereigns, demanded the eleven sovereigns of 
him, & knocked him down, & tried to get the 
seven sovereigns out of his pocket :—Held: there 
was such a semblance of a claim of right, that 
this was not an assault with intent to roh.—R. v. 
BopEN (1844), 1 Car. & Kir. 395. 

See Part XXXIV., Sect. 26, sub-sect. 3, post. 

On summary prosecution.|—-See MAGISTRATES. 

Trespass in pursuit of game.|—See GAME. 

Certiorari to quash proceedings.|—See OROoOwN 
PRACTICE, Vol. XVI., pp. 424-426, Nos. 2836— 
2856. 

See, further, MAGISTRATES. 


SuB-sEcT. 4.—ACCIDENT. 


173. Killing in lawful sport.)—If men tilt or 
turney in the presence of the King, or if two 
masters of defence playing their prizes kill one 
another, this shall be no felony, because felony 
must be done animo felonico (per CUR.).—WEAVER 
v. WARD (1616), Hob. 184; Moore, K. B. 864; 
80 HK. R. 284. 

Annotations :—Mentd. Mitchil v. Alestree (1676), 1 Vent. 
295; Bessey v. Olliot & Lambert (1682), T. Raym. 467 
Dickenson v. Watson (1682), T. Jo. 205; Gibbon v. 
Pepper (1695), 2 Salk. 637; R. v. Keite (1696), 1 Ld. 
Raym. >; KR. vw. Gill (1719), 1 Stra. 190; Scott wv. 
Shepherd (1773), 3 Wils. 403; McManus v. Crickett 
ae 0), 1 Kast, 106; Leame v. Bray (1803), 3 Kast, 593; 

all v. Fearnley (1842), 12 L. J. Q. B, 22; Sharrod v. 

L. & N. W. Ry. (1849), 4 Exch. 580; Stanley v. Powell, 

[1891] 1 Q. B. 86. 

174. Casual pes ht ee man is not criminally 
answerable for a casual damage done to another.— 
R. v. Gin (1719), 1 Stra. 190; 93 E. R. 466. 

175. Unintentional assault.|—When A. threw a 
stick, which struck pltf., but it did not appear for 
what purpose the stick was thrown :—Held: it 
was fair to conclude that the stick was thrown for 
& proper purpose, & the striking of pltf. was an 
accident.—ALDERSON v. WAISTELL (1844), 1 
Oar. & Kir. 358. 

176. Effect of carelessness—Obstruction caused 
by accident.|——A. having a right to cross a railway 
with a waggon laden with timber, did so shortly 
before a train came up, &, owing to an accident, 


e 
9 
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the waggon broke down on the line, but the engine 
cut through the logs of wood without injury :— 
Held: although the party was guilty of careless- 
ness yet, as he did not intend to create an ob- 
struction, he was not liable to the penalty imposed 
by a railway Act for wilful obstruction.—BATTING 
v. BRISTOL & EXETER Ry. Co. (1860), 3 L. T. 665 ; 
25 J. P. 5384; 9 W. R. 271. 

177, Effect of negligence—Mistake by chemist.] 
—A mistake on the part of a chemist in putting a 
poisonous liniment into a medicine bottle, instead 
of a liniment bottle, in consequence of which the 
liniment was taken by his customer internally 
with fatal result, the mistake being made under 
circumstances which rather threw prisoner off his 
guard :—Held: this did not amount to such 
criminal negligence as would warrant a conviction 


for manslaughter.—R. v. Noakes (1866), 4 
F. & F. 920. 
178. .|—To render a _ person liable to 





conviction for manslaughter through neglect of 
duty, there must be such a degree of culpability 
in his conduct as to amount to gross negligence.— 
R. v. FINNEY (1874), 12 Cox, C. C. 625. 


SuB-sEecT. 5.—INNOCENT MOTIVE. 

179. Whether an excuse—Removal of corpse 
from burial ground.]—It is a misdemeanour at 
common law to remove without lawful authority 
a corpse from a grave in a burying ground belonging 
to a congregation of protestant dissenters, although 
the motive of the person so acting may be pious 
& laudable.—R. v. SHARPE (1857), Dears. & B. 
160; 26 L. J. M. C. 47; 28 L. T. O. S. 295; 21 
J.P. 86; 3 Jur. N.S. 192; 5 W. R. 318; 7 Cox, 
C. C,. 214, C. C. R. 


Annotations :—Consd. I. v. Price (1884), 12 Q. B. D. 247. 
Refd. Williams v. Williams (1882), 20 Ch. D. 659. 





180. Publication of obscene book.]—The 
ublication of an obscene pamphlet is a mis- 
emeanour, & is not justified or excused by 


innocent motives or object.—R. v. HIcKLIN 
(1868), L. R. 3 Q. B. 860; 37 L. J. M. C. 89; 
16 W. R. 801; 11 Cox, OC. C. 19; sub nom. 


R. v. WOLVERHAMPTON RECORDER, fe Scorr v. 








jurisdiction of the cts.—R. v. KELLY 
eae FC W.L. R. 46; 11 W. W. R. 


_k. ——— Unlawful means to exercise 
right.}—-Assuming the existence of a 
bond fide belief in a claim of right 
that does not justify the employment 
of tho means prohibited by the Code 
8. 111, in an attempt to exercise tha 
right.—R. v. BONNER (1913), 18 
B.C. R. 454.—CAN, 


1, Right of private defence.] 
—If the accused are justified in re- 
sisting the theft of the crops, they 
cannot be considered as member of an 
unlawful assembly, with the common 
object to assert a right to the disputed 
land & crops, because some members 
thereof may have exceeded the right 
of private defence; but if some of 
the members continue in it, after the 
others have exceeded the right by the 
infliction of unnecessary violence, & 
aid & abet the latter, they also must be 
considered as having exceeded the 

ht. Where the accused, three of 
whom were armed with a sword, a 
scythe, & an iron-shod stick re- 
spectively, & the rest with lathis, went 
in a large body to a certain disputed 
land, where the labourers of the 
opposite party were rea; ing some 
musourl crop attac them, 
fatally wounding one & severely 

uring another :—Held: the accused 
who ordered the attack & those who 





| 


used the sword, scythe & iron-shod 
stick had exceeded the right of private 
defence, & s0 also the others, who 
continued in the unlawful assembly 
thereafter & aided & abetted the 
tormer.— BAIJNATH DHANUK »v. R 
(1908), I, L. R. 36 Cale. 296.—IND. 


m. ——— Malicious injury to pro- 
perty.}—-A man who has been for 
years in possession of land, &, bond 
fide believing it to be his own, cuts 
Own a fence erected on it by the 
owner, cannot be convicted of malicious 
injury to property.—-PRICE v. NGA- 
ipo (1884), 3 N. Z. L. R. 


ee 





mt —--— ‘Where statute says 
wilfully ’ injure.}—Semble : the word 

wilfully ’’ in Police Offences Act, 
1884, s. 6 (3), means only “ inten- 
tionally,’? & does not imply mens rea, 
though a bond fide belief that there is a 
right to do the act is an answer to the 
charge.—RYAN wv. STANFORD (1897), 
15 N. Z. L. R. 300.—N.Z, 


e 











: -]— Accused 
was charged with, & convicted of, 
contrave Act 17 of 1912 (S.A.), 
8. 21, ‘‘in that he wilfully injured a 
certain fence,’’ He pleadea a bond fide 
assertion of a right of way :—Held: 
inasmuch as ‘“ wilfully ’ in the sect. 
in question means “ intentionally ” 
& not ‘* with evil intent,” the accused 
could not escape criminal liability by 


| 
| 


showing that he acted bond fide in 
the assertion of a right.—R. v. CHINN 
(1917), EK. D. L. 114.—S. AF. 


PART I. SECT. 4, SUB-SECT. 4. 


p. Effect of somnambulism.]— To 
an indictment charg @ panel with 
the murder of his child, he pleaded 
“not guilty,” & further, ‘‘ that at the 
time the crime was committed he was 
asleep.’”? After evidence, the jury 
under the judge’s direction, returned 
a verdict finding that the panel 
killed his child, but that at the time 
he was in a state in which he was 
unconscious of the act by reason of the 
condition of somnambulism, was 
accordingly not responsible. The panel 
was thereupon discharged after his 
giving an undertaking that in future 
no one but himself would sleep {n the 
room which he might occupy.—-H.M. 
ADVOCATE ¥v. FRASER (1878), 4 Couper, 
70.—SCOT. 


PART I. SECT. 4, SUB-SECT. 5. 


qa. Whether an excuse—Belief in 
power to cure snake-bites.)}—Certain 
snake-charmers by professing them- 
selves able to cure snake-bites, induced 
several persons to let themselves be 
bitten by a poisonoussnake. From the 
effect of the bite three of these persons 
died :—Held: that the offence was 
murder under Penal Code, s. 300 (2) 
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Sect. 4.—Grounds of defence and exemptions from 
criminal liability: Sub-secis. 5 & 6. Sect. 5: 
Sub-sect.1, A. & B. (a).] 


ee 1 nate el eet SG gt 


WOLVERHAMPTON JJ., 18 L. T. 395; sub nom. 

ScoTt v. WOLVERHAMPTON JJ., 32 J. P. 533. 

Annotations :—Consd. Steele v. Brannan (1872), L. R. 7 
C. P. 261. Kefd. R. v. Prince (1875), L. R. 2 C. G. R. 
154; R. v. Adams (1888), 5 T. L. R. 85. Mentd. R. v. 
Barraclough, [1906] 1 K. B. 201. 


181. ——.|—-Where it was found, as a 
matter of fact, that a book was an obscene book : 
—RHeld: the publication of it was none the less 
a misdemeanour, & proper to be prosecuted as 
such, because applt. had published it without any 
corrupt motive, & solely for the purpose of carrying 
on a public controversy on matters of general 
interest & importance.—STEELE v. BRANNAN 
(1872), L. R. 7 C. P. 261; 41 L. J. M. C. 85; 26 
L. T. 509; 36 J. P. 360; 20 W. R. 607. 

182. Neglect to procure medical aid.]|— 
Since the Poor Law Amendment Act, 1868 (c. 122), 
s. 37, it is manslaughter if a child die from neglect 
of a parent to provide medical aid for the child, 
& it is no answer to the charge of manslaughter 
that the parent so neglected from a conscientious 
religious belief that it was wrong to call in medical 
aid, & that medical aid was not required, & not 
from any intention to disobey the law.—R. v. 
DNOwnegES (1875), 1 Q. B. D. 25; 45 L. J. M.-C. 8; 
33 L. T. 675; 40 J. P. 4388; 24 W. R. 278; 13 
Cox, C. C. 111, C. C. R. 

183. .|—The intentional failure of a 
person, who has the necessary means to procure 
medical aid for a child in his care or charge, who 
is, to the knowledge of such person, in a dangerous 
state of health, & for whom medical aid & medicine 
were essential things that reasonably careful 
persons would have provided for children in their 
care, is evidence of ‘‘ wilful neglect’’ within 
Prevention of Cruelty to Children Act, 1894 
(c. 27), 5s. 1, & if the jury find that the death of 
the child was caused or accelerated by want of 
medical aid, such person is guilty of manslaughter. 
It makes no difference that such person believes 
that to call in medical aid would be wrong, as 
being contrary to the teaching of the Bible, or as 
showing want of faith—R. v. SENIOR, [1899] 
1 Q. B. 283; 68 L. J. Q. B. 175; 79 L. T. 562 ; 
63 J. P. 8; 47 W. R. 367; 15 T. L. R. 102; 
43 Sol. Jo. 114; 19 Cox, C. C. 219, C. C. R. 
Annotation :—Refd. Oakey v. Jackson, [1914] 1 K. B. 216. 

184. Abduction.|—R. v. JARRETT (1885), 
Times, Nov. 9, 11. 
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& (3), unless it could be brought | 


floor face downwards, with his hands |! 
cuffed behind his back ; 


CRIMINAL Law AND PROCEDURE. 


SUB-SECT. 6.—SUPERIOR ORDERS. 


185. When a defence—Order by mine-owner to 
workmen.|—If A. & B. are the owners of adjoining 
mines, & A., asserting that a certain airway 
belongs to him, directs his workmen to stop it up, 
& they, acting bond fide, & believing that A. has 
a right to ja such an order, do so, they are not 
guilty of felony within 7 & 8 Geo. 4, c. 30, s. 6, for 
stopping up the airway of a mine, even though 
A. knew that he had no right to the airway ; but 
if either of the workmen knew that the stopping 
of the airway was a malicious act of his master, 
such workmen would be guilty of the felony.—lt. 
v. JAMES (1837), 8 C. & P. 131. 

Annotation :—Retd. R. v. Day (1844), 8 J. P. 186. 

186. Orders to engine driver.]|—On an in- 
dictment against the engine driver & fireman of a 
train for manslaughter of persons killed while 
travelling in a preceding train, by prisoners’ train 
running into it, it appeared that on the day in 
question special instructions had been issued to 
them, which in some respects differed from the 
general rules & regulations, & altered the signal 
for danger, so as to make it mean not ‘‘ stop,’’ but 
‘“ proceed with caution’’; that the trains were 
started by the superior officers of the co. irregularly, 
at intervals of about five minutes; that the pre- 
ceding train had stopped for three minutes, with- 
out any notice to prisoners except the signal for 
caution, & that their train was being driven at an 
excessive rate of speed; & that then they did not 
slacken immediately on perceiving the signal, but 
almost immediately, & that as soon as they saw 
the preceding train they did their best to stop, 
but without effect:—-Held: (1) if prisoners 
honestly believed they were observing the rules, 
& if they were not obviously illegal, prisoners were 
not criminally responsible ; (2) the fireman, being 
bound to obey the directions of the engine driver, 
&, so far as appeared, having done so, there was 
no case against him.—R. v. TRAINER (1864), 4 
F. & F. 105. 

Annotation :—As to (2) Refd. R. v. Euiott (1889), 16 Cox, 

c. C. 710. 

187. Military orders.|—-A gun discharged 
in the ordinary & regular course of ball practice by 
an artilleryman missed the mark & killed a man 
who was lawfully passing near the spot. The 
artilleryman was acting under the command of a 
superior officer, who was acting in obedience to the 
general orders of the major-gencral :—-Held: the 
major-general was not guilty of manslaughter. 














they were warned off by the sentries. 
A fracas between the soldiers & the 





a rope was 


within the 5th exception to that sect. 
If the prisoners, really believing them- 
selves to have the powers they pro- 
fessed to have, induced the deceased 
to consent to take the risk of death, 
the offence would be culpable homicide 
not amounting to murder.—R. v. 
PUNAI FATTAMA (1869), 3B. L. R. A.C. 
25; 12 W. R. 7.-—IND. 


PART I. SECT. 4, SUB-SECT. 6. 


187 i. When a_ defence—Military 
orders, }-—Deft., a corporal, was tried 
for the murder of White, a private of 
the same regiment, & convicted of 
manslaughter. White having been 
placed in confinement while in a state 
of intoxication, deft., with two men, 
were ordered by S., a sergeant of the 
regiment, to have the deceased tied 
so that he could not make a noise by 
kicking & shouting. The order was 
not executed in such manner as to 
entirely put an end to the noise, & a 
second order was given to tie up the 
feceased so that he could not shout. 
In c¢ ing the latter order deft. 
taused deceased to be placed on the 


| 


fastened to his feet, which were drawn 
up behind his back, & the rope passed 
over his shoulders & across his mouth 
& back again to his feet :—Held: 
(1) whether the illegality consisted in 
the order of the sergeant or in the 
inanner in which it was carried out, 
deft. might properly be _ convicted ; 
(2) the jury were justified in findin 

that the death of White was cause 

or accelerated by the way in which he 
was tied by deft. or by his directions. 
ban STOWE (1870), 8 N.S. R. 121.— 


187 ii. —— .}— Accused was a 
sepoy in a native infantry regiment. 
On the occasion of a fire in the city of 
A., he & the rest of his co. turned out 
to assist in extinguishing it. He with 
other sepoys was stationed by their 
officer with orders to keep clear a 
space in front of the burning house, & 
not to allow any one not in uniform 
to intrude on that space. The police 
under the city chief constable were also 
engaged at the fire, & on some one of 
them coming round from the rear, 





police took place, & the chief constable 
was kicked by the accused. For this 
he was charged before the magistrate, 
& fined for voluntarily causing hurt 
under Penal Code, s. 323. In evidence 
it appeared that the police attempted 
to force the military guard, which had 
been posted as above stated, & it was 
further proved that the chief constable 
was not in uniform, & that the accused 
did not know who he was. It was not 
alleged that the kick was unneces- 
sarily violent :—Held: the conviction 
was bad. The magistrate having 
found that the chief constable was not 
in uniform, & that the accused did 
not know who he was, the kick was 
justifiable as given in good faith for 
the purpose of preventing much greater 
harm under Indian Penal Code, s. 81, 
& as a means of acting up to the 
military order.—R. v. BosTan (1892), 
1. L. RK. 17 Bom. 626.—IND, 


187 ii. ———,.}—In a trial of a 
boatswain & ao marine of one of 
H.M.’s ships for the crime of culpable 
homicide in having fired on w party of 





Part J.—PRINCIPLES OF CRIMINAL LIABILITY. 53 


In using the place, although an improper one, 
was he obeying military orders? If so, he would 
not be guilty. Supposing that deft. had been 
personally engaged in this firing, if he thought 
that the place from which the gun was fired was 
not improper, assisted by additional precautions 
which might be used, he would not be responsible, 
because he was acting under the direction of 
superior authority (ByLE&s, J.).—R. v. HUTCHINSON 
(1864), 9 Cox, C. C. 555. 

188. -.|—A military person cannot 
maintain an action against his officer for acts done 
by or under orders from his superiors, which they 
would have a right to give, & which he would be 
bound by military law to obey, unless, at all 
events, he has himself caused & procured such 
orders by means of reports or representations, 
malicious, or for some sinister & improper motive, 
& also without any reasonable or probable ground. 
—KEIGHLY v. BELL (1866), 4 F. & F. 768. 
Annotations :—Refd. Dawkins v. Rokeby (1866), 4 F. & F. 

806; Marks v. Frogley, [1898] 1 Q. B. 888. Mentd. 


Dawkins v. Rokeby (1873), L. R. 8 Q. B. 255; RK. »v. 
Army Council, Hz p. Ravenscroft, [1917] 2 K. B. 504; 








Kraser v. Balfour (1918), 87 L. J. K. B. 1116; Heddon v. 
Evans (1919), 35 T. L. R. 642. 
SEcT. 5.—CRIMINAL CAPACITY. 
SuB-SEcT. 1.—-INFANCY. 
A. Infants under Seven. 
189. Absolute presumption of incapacity.]— 


(1) An infant of seven years old cannot be guilty 
of felony, whatever circumstances proving dis- 
cretion may appear, for ex presumptione juris he 
cannot have discretion, & no averment shall be 
received against that presumption. 

(2) If he be above seven years old & under 
fourteen, though primd facie he is to be judged not 
guilty, yet if it appear by strong circumstances, & 
pregnant evidence, that he had discretion to judge 
between good & evil, judgment of death may be 
given against him.—ANON. (1448), cited in 1 
Plowd. at p. 19, note f.; 75 E. R. 30. 

Beciltelacl =, oeneralty, Refd. Reniger v. FKogossa (1550), 

190. -|—Where a child is under the age of 
seven years, the law presumes him to be incapable 
of committing a crime; after the age of fourteen, 
he is presumed to be responsible for his actions, as 
entirely as if he were forty ; but between the ages 
of seven & fourteen, no presumption of law arises 
at all, & that which is termed a malicious intent, 


ee 








a guilty knowledge, that he was doing wrong, must 
be proved by the evidence, & cannot be presumed 
from the mere commission of the act (ERLE, J.).— 
R. v. SmitTH (1845),5 L. T. O. S. 393; 9 J. P. 682; 
1 Cox, C. C. 260. 

191. -|—(1) An infant under the age of 
seven years cannot incur the guilt of felony. 

(2) Deft. caught a child in the act of stealing a 
piece of wood from his premises, & gave him into 
custody. The child was discharged by the magis- 
trate on the ground that he was under the age of 
responsibility, & the child afterwards, by his 
next friend, brought an action against deft. for 
false imprisonment :—Held: a plea of felony was 
no answer to the action, & the jury having given 
the child £20 damages, the ct. would decline to 
interfere on the ground of excess.—MARSH v. 
LOADER (1863), 14 C. B. N. S. 585; 2 New Rep. 
280; 11 W. R. 784; 143 E. R. 555. 


B. Infants under Fourteen. 
(a) In General. 


192. Presumption of incapacity—Rebutted by 
proof of mischievous discretion.|—ANON., No. 189, 
ante. 

193. |—If a child more than seven 
& under fourteen years of age, is indicted for 
felony, it will be left to the jury to say whether the 
offence was committed by prisoner, & if so, whether, 
at the time of the offence, prisoner had a guilty 
knowledge that he or she was doing wrong. The 
presumption of law is, that a child of that age 
has not such guilty knowledge, unless the contrary 
be proved by the evidence.—R. v. OWEN (1830), 


4C. & P. 236. 
-|--(1) A child under fourteen, 











194. 
indicted for murder, must. be proved conscious of 
the nature of the act. 

(2) Semble: as a general principle, the crime of 
murder cannot be committed unless there has been 
an act done with a consciousness that it is likely 
to cause death. 

(3) A girl of thirteen years of age gave an infant 
about ten weeks old poison so that it died, because 
she was tired of hugging the child about :—Held : 
the jury must be satisfied, before they could find 
prisoner guilty, that she was conscious, that her 
act was deliberate, & that she had arrived at that 
maturity of the intellect which was a necessary 
condition of the crime charged.—It. v7. VAMPLEW 
(1862), 3 F. & F. 520. 

195. Express evidence essential.|— 
R. v. SmitH, No. 190, ante. 

















trawlers & killed one of thein, the 
jury was directed that the marine was 
bound to obey the orders of the 
boatswain, unless his orders were 
flagrantly illegal; & that if the jury 
were of opinion that the prisoners 
had acted according to the usage of 
the Naval Service & not recklessly, 
they were entitled to an acquittal. 
Jury returned a verdict of “« not 
guilty.”—-H.M. ApvocaTr v. HAWTON 
& PARKER (1861), 4 Irv. 58.—SCOT, 


Yr. Onus of roof. )—- 
Obedience to the orders of Beck we 
officer whilst on active service is a 
complete defence to a charge of murder 
by killing a person under such cir- 
cumstances, provided that such orders 
were not manifestly illegal. ‘he 
onus of proving that such orders were 
ee pcre illegal rests upon the 
ceused.—K. 0. CELLIERS, 190: 

O. R. C. 1.—S. AF, ey 








PART I. SECT. 5, SUB-SECT. 1.—A. 


189 i. Absolute presumption of in- 
capacity. }—An infant under seven years 
of age is doli incapax.— HUGHINGTON 


* BALTINGLASS DISTRICT COUNCIL 
(1901), 35 I. L. T. 204.—IR. 

_ 189 ii. ———.]—A child under seven 
is presumed to be doli incapar, & this 
MPR Re ‘yn cannot be rebutted by 
: to the contrary.—R.— v. 
GEORGE (1882), 2 E. D.C. 392.—S. AF. 

189 iii, ——.}—R. v. Lourie (1892), 
95. C. 432; 26. T. R. 319.—S. AF. 
we Effect of Children's Act.}— 
Children’s Ct. Act does not effect the 
presumptions of law relating to the 
Neapacity of infants to commit 
criminal offences. —- MCDONALD _v. 
Lucas, (1922) V. L. R. 47.—AUS. 

t. — Effect of discharge of child 
on receiver of stolen property. |}—The 
fact that a child has been tried for 
theft & discharged under Code of 
Criminal Procedure, 1872, s. 215, on 
the ground of want of understanding 
with n the meaning of Penal Code, 
8. 83, is no bar to the conviction of a 
person charged under Penal Code, 
8. 411, with receiving the property 
alleged to have been stolen.—R. ». 
BEGARAYI KRISHNA SARANU (1883), 
I. L. R. 6 Mad. 373.—IND. 





PART I. SECT. 5, SUB-SECT. 1.— 
B. (a). 
,, 192, i, Presumption of incapacity— 


under fourteen is primd facie doli in- 
capar, unless the presumption is re- 
butted by strong evidence of a mis- 
chicvous discretion. A boy under 
fourteen deliberately sct fire to heather 
growing on a mountain :—lHeld: the 
act was malicious within Malicious 
Damage Act, 1861 (c. 97), inasmuch 
as sect. 58 of that Act renders it un- 
necessary to prove that the person 
committing the damage was actuated 
by express malice against the owner.— 
UGHINGTON v. BALTINGLASS DISTRICT 
Councit (1901), 35 I. L. T. 204.—IR. 


195 i. ~-— —-—- Express evidence 
essential. )--A child 12 yoars of age 
sold bread without a licence, & was 
convicted of a contravention of Ord. 13, 
1870, s. 6 :—Held: in the absence of 
any proof that the child knew that he 
was doing a forbidden act, he could 
not be criminally punished for the 
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Sect. 5.—Criminal capacity: Sub-sect. 1, B. (a) & 
(b) & C.; sub-sect. 2, A.] 


196. .|—The commission of a 
crime is in itself no evidence whatever of the 
guilty state of mind which is essential before a 
child between the ages of seven & fourteen can be 
condemned (BUCKNILL, J.).—R. 7. KERSHAW 
(1902), 18 T. L. R. 857. 

197. —— -]—Where a boy aged 
thirteen was charged with manslaughter of a 
schoolfellow whom he had wounded in the course 
of play, & evidence was given that prisoner was 
not of a mischievous disposition & the wound was 
caused accidentally, the jury were directed that 
they should first consider whether it would be 
their duty to find prisoner guilty if he were over 
fourteen, & then whether mischievous discretion 
deprived him of the shelter which he would other- 
wise have; & further, that if the prosecution 
sought to show, contrary to the legal presumption, 
that prisoner, although under fourteen, was 
responsible criminally, they must give very clear 
& complete evidence of what was called mis- 
chievous discretion.—R. v. GoRRIE (1918), 83 
J. P. 136. 

198. —— What amounts to mischievous 
discretion.|——An infant between eight & nine years 
old was found guilty of burning two barns; & on 
it appearing in examination that he had ‘‘ malice, 
revenge, craft, & cunning,’’ he was sentenced to be 
hanged, & hanged accordingly.—R. v. DEAN 
(1629), cited in 4 C. & P. at p. 237, n.; 1 Hale, 
P.-C. 25, n. 

Annotation :-—Refd. R. v. Waite (1892), 67 L. T. 300. 


See Children’s Act, 1908 (c. 67), s. 103. 





























199. —.]—R. v. YorK (1748), 
Fost. 70. 
200. Child under control of parents.}|— 


(1) Where coining implements were found in a 
house occupied by a man, his wife, & a child ten 
years of age, the jury were directed to acquit the 
child of a felonious possession. 

(2) If coining implements are found In a house 
occupied at the time by a man & his wife, the pre- 
sumption is that they are in the possession of the 
husband alone, unless there are circumstances to 
show that the wife was acting separately & without 


offence.—-R. v. GEORGE (1882), 2 
E. D.C. 392.—S. AF. 


ee nea, ES SRL “i 


195 ii. .]—R. 
LOURIE (1892),9S. C. 432; 2C.T.R 
319.—S. AF. 

195 fii. -——,}—Children 


vict upon stro 


offence charged. 








the jury that they can 


: dence that the child was acquainted 
; with the nature & consequence of the 
The evidence of the 
capacity of a child between seven & 
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her husband’s sanction; they cannot both be 
convicted. | 

(8) The fact of a wife attempting to break up 
coining implements at the time of her husband’s 
apprehension, if done with the object of screening 
him, is no evidence of a eae) possession.—R. v. 
BoosBer (1850), 14 J. P. 355; 4 Cox, O. C. 272. 


(b) Sexual and Unnatural Offences. 


201. Rape.|—-The presumption of law that an 
infant under the age of fourteen is unable to com- 
mit a rape, is not affected by 9 Geo. 4, c. 31, 
a 16 & 17.—R. v. GROOMBRIDGE (1836), 7 C. & P. 
582. 

Annotation :-—Refd. R. v. Waite, [1892] 2 Q. B. 600. 

202. .J—If, on a trial of an indictment for 
a rape, it appear that prisoner was under fourteen 
years of age at the time he committed the offence, 
he must be acquitted of the rape, but the jury may 
convict him of an assault under 7 Will. 4, & 1 Vict. 
c. 85, s. 11.—R. v. Brimitow (1840), 9 C. & P. 
366; 2 Mood. C. C. 122. 


Annotations :—Consd. H. v. Bird (1851), 5 Cox, C. C. 20; 
R. v. Waite, [1892] 2 Q. B. 600. 


203. Attempt to commit.]—(1) A male 
under fourteen cannot be convicted under Criminal 
Law Amendment Act, 1885 (c. 69), s. 4, of carnal 
knowledge of a girl under thirteen. 

(2) A boy under fourteen is under a physical 
incapacity to commit the offence [of rape]. The 
question whether he could be convicted of the 
offence does not arise, but it certainly seems to 
me that a person cannot be guilty of an attempt to 
commit an offence which he is physically incapable 
of committing (Lorp COLERIDGE, 0.J.).—R. v. 
WAITE, [1892} 2 Q. B. 600; 61 L. J. M. C. 187; 
67 L. T. 300; 41 W. R. 80; 8 T. L. R. 782; 36 
Sol. Jo. 745; 17 Cox, CG. C. 554, C. C. R. 
en :-—As to (1) Consd. R. v. Williams, [1893] 1 Q. B. 


204, —— .}—A male under fourteen who 
is tried on an indictment under Criminal Law 
Amendment Act, 1885 (c. 69), s. 4, for carnal 
knowledge of a girl under thirteen, though entitled 
to acquittal for that offence, may, under sect. 9 
of the Act, be convicted of indecent assault. 

Qu. : whether he might have been convicted of 











an attempt to commit rape.—R. v. WILLIAMS, 
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years of age who ussists his father in 
committing a crime is presumed 50 
to do in obedience to his father’s 
orders, & is not punishable, cven if 
he knew that he was doing a forbidden 
act, unless, in the case of a child above 


only con- 
& pregnant evi- 


between the ages of 7 & 14 are presumed 
to be doli incapaz, & before they can 
be convicted of a crime there must be 
some evidence to rebut the presump- 
tion. —R. v. KHOLL, [1914] C. P. 
840.—S. AF. 
195 iv. —— ---Two boys; 
aged 16 & 10 years respectively, were 
convicted by a magistrate of the theft 
of certain clothing. There was nothing 
to dist. ish the guilt of the one from 
that of the other, but the magistrate 
reprimanded & discharged the elder, 
& sentenced the younger to receive ten 
cuts with the cane:—l/eld: as the 
magistrate had merely reprimanded 
the elder accused, he should not have 
inflicted a substantial punishment 
upon the younger, who must be pre- 
sumed to be doli incapax. The con- 
viction & sentence upon the younger 
accused were accord gly uashed.— 
He v. ROBINSON (1914), C. P. D. 1017.— 











a. What evidence neces- 
sary.}—The question as to the capacity 
of a child eight years old to con- 
spire ought to be left to the jury; 
but the presiding judge ought to direct 





fourteen years old to commit a crime 
should be stronger in the inverse ratio 
of the child’s age. The fact of a child 
eight years old having committed per- 
jury is not conclusive evidence that 
the perjury was committed as part of 
@ conspiracy. L. was convicted upon 
the evidence of A., a child between 
seven & eight years old, of the offence 
of rape. . & her father were then 
indicted for conspiring together, to 
accuse L. of the crime. No direct 
evidence was offered of A.’s capacity 
to understand the nature of a con- 
spiracy, but her age, the notes of her 
evidence on the trial of L. & the evi- 
dence of another child, who swore that 
A. had subsequently admitted L.’s 
innocence to her, were relied on as 
proofs of capacity. The judge left 
it to the jury to say whether A. was of 
capecny to conspire :—Held: this 
evidence was not sufficiently strong & 
Prcenant to rebut the presumption 
of ocence; & the judge o t to 
have directed an acquittal.—R. v. 
ADAMS (1882), 1 N. Z. L. R. C. A. 311. 

200 i. —— Child under control of 
parents.}--A child under fourtcen 


seven years of age, the crime was 50 
heinous as obviously to absolve him 
from the duty of obedience.—R. v. 
ALBERT (1895), 12 S. C. 272.—8. AF. 


PART I. SECT. 5, SUB-SECT. 1.— 
B. (b) 


201 i. Rape.}—The Wieder tion of 
law against the possibility of the com- 
mission of the offence of rape by a boy 
under the age of 14 years has no appln. 
to India.—R. v. PARAS RAM DUBE 
(1915), I. L. R. 37, All. 187.—IND. 


b. Conviction for tndecent 
assault. }—Though a boy under fourteen 
years of age is by law deemed incapable 
of committi rape, yet where the 
evidence, if believed, is of such a nature 
that if the accused were over that age 
it would warrant his conviction for 
rape, he may on that evidence be 
convicted of indecent assault.—-R. v. 
ANGUS (1907), 26 N. Z. L. R. 948.— 





ce. Sodomy—Conviction for rola 
—Deft., a boy, under the age o 
fourteen years, was convicted of the 
offence of committing an unnatura) 
offence upon the person of a younger 
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[1898] 1 Q. B. 320; 62 L. J. M. O. 69; 41 W. R. 
832; 9T. L.R. 198; 5 R. 186,0.C. R. 

205. Assault with intent to commit.J—A 
boy under the age of fourteen cannot be convicted 
of an assault with intent to commit a rape. 

This boy being under fourteen cannot be found 
guilty of rape except as a principal in the second 
degree (VAUGHAN, B.).—R. v. ELDERSHAW (1828), 
3C. & P. 896. 

206. ——.]—A boy who, at the time of 
the offence, is under fourteen, cannot, in point of 
law, be guilty of an assault with intent to commit 
arape; & if he were under that age, no evidence 
is admissible to show that, in point of fact, he 
could commit the offence of rape.—R. v. PHILIPS 
(1839), 8 CO. & P. 736. 

Annotation :-—Refd. R. v. Waite, [1892] 2 Q. B. 600. 

207. Principal in the second degree.| — 
R. v. ELDERSHAW, No. 205, ante. 

208. Carnal knowledge.|—(1) A boy under 
fourteen years of age cannot, by law, be convicted 
of feloniously carnally knowing & abusing a girl 
under ten years old, even though it be proved that 
he has arrived at the full state of puberty. 

(2) To constitute penetration on a charge of this 
offence, the parts of the male must be inserted 
in those of the female, but, as matter of law, it is 
not essential that the hymen should be ruptured. 

(3) A. was charged with feloniously carnally 
knowing & abusing a girl under ten. B. was 
charged with being present, aiding & abetting. 
A.’s counsel called no witnesses. B., who had no 
_counsel, called a witness to prove an alibi for A. : 
—Held: this evidence was in effect evidence for 
A., & in strictness counsel for the prosecution had 
a right to reply on the whole case, but it was 
summum jus, & ought to be exercised with great 
forbearance.—R. v. JORDAN & COWMEADOW 


(1889),9C. & P. 118. 
Law Amendment Act, 











209. ——— Criminal 
1885 (c. 69), s. 4.)—R. v. WAITE, No. 203, ante. 

a ._—— —.}+ RR. v. WILLIAMS, No. 204, 
ante. 


211. Indecent assault.J—R. v. Wittiams, No. 
204, ante. 

212. Sodomy—Principal in the second degree.] 
—Applt. took two boys to a narrow space between 
two sheds & attempted to commit sodomy with 
the elder, after telling the younger, aged ten, to 
keep watch, & give notice of the approach of any 
other person. There was no evidence that the 
younger boy had guilty knowledge fit to be left 
to a jury :—Held: (1) the younger boy was not 
an accomplice; (2) if there was any evidence of 
guilty knowledge, it was for the jury to say whether 
there was any guilty knowledge or not; (3) it 
was desirable that the jury should be directed to 
receive the evidence of witnesses of tender age 
with caution.—R. v. CRATCHLEY (1913), 9 Cr. App. 
Rep. 232, C. C. A. 


Annotations :—As to (3) Refd. R. v. Dossi (1918), 13 Cr. App. 
Rep. 158; R. v. Warren (1919), 14 Cr. hoe en. its 


213. -|—Boys under the age of fourteen 
ears cannot be accomplices in sodomy.—R. v. 
ATAM (1821), 15 Cr. App. Rep. 132, C. C. A. 





C. Infants under Twenty-one. 


214. General rule.]—R. v. Smrru, No. 190, ante. 
215. Larceny as bailee.]—-An infant, over 
fourteen years of age, fraudulently converted to 


boy :—~-Held: (1) at common law 
which in this pea was unchanged 
ch vee eres in the criminal code, deft. 


Larode aside ; 
capable of committing the 


2) if the act was com- 
the will of the other CAN. 


offence Cee a & the conviction must 
d ag t 
party deft. could be punished for an 
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his own use goods which had been delivered to 
him by the owner, under an agreement for the 
hire of the same :—Held : he was rightly convicted 
of larceny as a bailee of the goods under Larceny 
Act, 1861 (c. 96), s. 3.—R. v. MCDONALD (1885), 
15 Q. B. D. 323; 52 L. T. 583; 49 J. P. 695; 33 
W. R. 7385; 1 7T. L. R. 561; 15 Cox, C. C. 757, 
-C. R. 
yan :-—Mentd. R. v. Ashwell (1885), 16 Q. B. D. 190. 
216. Bankruptcy offence— Debtors Act, 1869 
(c. 62), Ss. 12.]—-W. was convicted under sect. 12 
of the above Act for that he, within four months 
before the presentation of a bkpcy. petition against 
him upon which he was adjudged bkpt., quitted 
England, taking with him, with intent to defraud, 
roperty exceeding £20, which ought by law to 
have been divided amongst his creditors. At the 
times when he quitted England, & when he was 
adjudged bkpt., W. was an infant. The debts 
proved against his estate in the bkpcy. were trade 
debts, contracted since the passing of the Infants 
Relief Act, 1874 (c. 62), & it did not appear that 
any debts for necessaries supplied to him existed :— 
Held: the conviction could not be upheld.—R. v. 
WILSON (1879), 5 Q. B. D. 28; 49 L. J. M. ©. 13; 
41 L. T. 480; 44 J. P. 105; 28 W. R. 307; 14 
Cox, O. C. 378, C. C. R. 


Annotations :-—Consd. R. v. Macdonald (1885), 1 T. L. R. 
561. Refd. Re Jones, Ex p. Jones (1881), 50 L. J. Ch. 673 ; 
Leslie v. Sheill, [1914] 3 K. B. 607. 


See, now, Bankruptcy Act, 1914 (c. 59), s. 159. 

See Bankruptcy & INSOLVENCY, Vol. IV., 
pp. 28-30, Nos. 218-237. 

217. Non-repair of highway.|—Semble: infancy 
would not exempt a party, liable in other respects, 
from indictment for non-repair of a highway, if 
there were no other person against whom per- 
formance of the repairs could be enforced.—R. v. 
SuTTON (1835), 3 Ad. & El. 597; 1 Har. & W. 428 ; 
5 Nev. & M. K. B. 353; 4 L. J. K. B. 215; 111 
E. R. 540. 

Annotation :—Mentd. Russell v. Shenton (1842), 3 Q. B. 449. 

Enforcement of duty to repair highways.]—See, 
generally, HIGHWAYS, STREETS & BRIDGES. 


SUB-SECT. 2.—INSANITY. 
A. In General. 


218. General rule.|—-There are four manners 
of non compos mentis, (1) idiot or fool natural, 
(2) he who was of good & sound memory & by 
the visitation of God has lost it, (8) lunatic, 
qui gaudet lucidis intervallis, & sometimes is of 
good & sound memory, & sometimes non compos 
mentis, (4) by his own act, as a drunkard. 

Although he who is drunk is for the time non 
compos mentis, yet his drunkenness does not ex- 
tenuate his act or offence, nor turn to his avail ; but 
it is a great offence in itself, & therefore aggravates 
his offence, & does not derogate from the act which 
he did during that time.—BEVERLEY’sS CASE 
(1604), 4 Co. Rep. 123 b; 76 BE. R. 1118. 
to (2) . Ex p. Cranmer (1806), 12 
oe rally, Mentd. Tourson’s Case (1610), 8 
Co. Rep. 170 a; Shaftsbury v Shaftsbury (1723), Gilb. Ch. 
172; Yates v. Boen (1738), 2 Stra. 1104; Ez p. Southcot 
(1751), 2 Ves. Sen. 401; Oxenden v. Compton eee 
4 Bro. C. C. 231; Murley v. Sherren (1838), 8 Ad. & El. 
754; Humphreys »v. Griffiths (1840), 6 M. & W. 89; 
Molton v. Camroux (1848), 2 Exch. 487; Stanton v. 
Percival (1855), 5 H. L. Cas. 257; Imperial Loan Co. v. 
Stone, [1892] 1 Q. B. 599; Re Walker, [1905] 1 Ch. 160. 


assault under sect. 260 of the code.— 
R. v. HARTLEN (1898), 30 N. S. R. 317. 


rely? 
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Seel. 5.—Criminul capacity: Sub-sect. 2, A. & B. 
(a) & (6).] 


219. Presumption of sanity.|—(1) If in an in- 
dictment for treason it be stated as an overt act 
that prisoner discharged at the Sovereign a pistol 
loaded with powder & a certain builet, & thereby 
made a direct attempt on the life of the Sovereign, 
the jury must be satisfied that the pistol was a 
loaded pistol, i.e. that there was something in it 
beyond the powder, & wadding. (2) Semble: it 
is not necessary for them to be satisfied that it 
was actually loaded with that which is generally 
known by the name of a bullet. 

(8) If to such a charge the defence set up be 
insanity, the question for the jury will be whether 
the prisoner was labouring under that species of 
insanity which satisfies them that he was quite 
unaware of the nature, character, & consequences 
of the act he was committing; or, in other words, 
whether he was under the influence of a diseased 
mind, & was really unconscious at the time he 
was committing the act that it was a crime. 

(4) Persons primd facie must be taken to be of 
sound mind till the contrary is shown (LORD 
DENMAN, C.J ).—R. v. OXFORD (1840), 9 C. & P. 
525; 4 State Tr. N. S. 497; 1 Town. St. Tr. 102. 
Annotations :~-As to (3) Refd. Felstead v. R., [1914] A. C. 


CRIMINAL LAW 


he gcenenatly, Mentd. Molton vr. Camroux (1848), 12 
ur. ° 

220. ——.]|—M‘NAGHTEN’S CASE, No. 229, 

post. ‘ 

221. ——.|—R. v. STOKES, No. 253, post. 

222, —-—.]—R. v. LayTon, No. 254, post. 
Rebutted by proof of partial insanity.|— 
i-sect. 2, B., post. 

B. Partial Insanity. 
(a) Law before M‘Naghten’s Case. 
223. Absence of understanding.|—If he was 


under visitation of God & could not distinguish 
between good & evil & did not know what he did 
he could not be guilty of any offence against the 
law ; for guilt arises from the mind & the wicked 
will & intention of a man. If a man be deprived 
of his reason & consequently of his intention, he 
cannot be guilty. It is not every frantic & idle 
humour of a man that will exempt him from 
justice & the punishment of the law. When a 
man is guilty of a great offence it must be very 
plain & clear, before a man js aJlowed such an 
exemption. Therefore it is not every kind of 
frantic humour, or something unaccountable in a 
man’s actions that points him out to be such a 


| 


re 


AND PROCEDURE. 


madman as is exempted from punishment. It 

must be a man that is totally deprived of his 

understanding & memory & doth not know what 

he is doing, no more than an infant, a brute, or a 

wild beast (TRACY, J.).—ARNOLD’S CASE (1724), 

16 State Tr. 695. 

224. os HADFIELD’S CASE (1800), 27 

State Tr. 1281. 

Annotations :—Consd. Yarrow v. Yarrow (1892), 8 T. L. Rh. 
215. Refd. R. v. Oxford (1840), 9 C. & P. 525; Chit v. 
Schwabe (1846), 7 L. T. O. 8S. 342; R. v. Burton (1863), 
a & F.772. Mentd. R. v. Hill (1851), 4 New Sess. Cag. 
225. .|—BELLINGHAM’S CASE (1812), 1 

linson on Lunatics, 636. 


Annotations :-—Refd. R. v. Offord 
R. v. Townley (1863), 3 KF. & EF. 8 


228. Ability to distinguish right from wrong.|—~— 
R. v. BOWLER (1812), 54 Annual Register, 309 ; 
1 Collinson on Lunatics, 673, n.; Shelford on 
Lunatics, 2nd edn., 590; 1 Russell on Crimes & 
Misdemeanours, 8th edn., 64. 

Annotation :-—Refd. R. v. Oxford (1840), 9 CG. & VP. 525. 

227. -|—To justify the acquittal of prisoner 
indicted for murder, on the ground of insanity, the 
jury must be satisfied that he was incapable of 
judging between right & wrong, & at the time of 
committing the act did not consider that it was 
an offence against the laws of God & nature.— 
R. v. OFFORD (1831), 5 C. & P. 168. 

Annotation :-—Refd. R. v. Townley (1863), 3 F. & F. 839. 

228. |—R. v. OxForD, No. 219, ante. 


(6) M‘Naghten’s Case and after. 


229. Lack of knowledge of nature & quality of 
act—Lack of knowledge that act was wrong.|— 
(1) A person labouring under partial delusions 
only, & not otherwise insane, who did the act 
charged with a view, under the influence of insane 
delusion, of redressing or revenging some supposed 
grievance or wrong, or of producing some public 
benefit, is punishable, if he knew at the time that 
he was acting contrary to the law of the land. 
If a party labouring under an insane delusion as to 
existing facts, & not otherwise insane, commits an 
offence, he must be considered in the same situation 
as if the facts in respect to which the delusion 
exists were real. 

(2) To establish a defence on the ground of 
insanity it must be clearly proved that, at the 
time of committing the act, the party accused was 
labouring under such a defect of reason from discase 
of the mind, as not to know the nature & quality 
of the act he was doing, or if he did know it, that 
he did not know that what he was doing was wrong. 








(1831), 5 Cc. & VP. 168; 
39. 











PART I. SECT. 5, SUB-SECT. 2.—-A. 


219 i. Presumption of — sanity.)--- 
Every man is presumed to be sane & to 
he ahle to control his actions.-~ht. v. 

\), T. S. 783.—S. AF. 


PART I. SECT. 5, SUB-SECT. 2.— 
B. (a). 


a. Afcrtal delusion.)-~ Species of 
mental delusion, or monomania held 
uot to be free from responsibility for 
» criminal act.—H.M. ADVOCATE v. 
WHELPS (1842), 1 Broun, 378.—SCOT. 


PART I. SECT. 5, SUB-SECT. 2.— 
B. (b). 


229 i. Lack of knowledge of nature & 
ality of act—~-Lack of lncwledge that 
tel was vrong.j—On a trial for murder, 
here was evidence of abnormality of 
he brain, & that the accused was 
uffering trom morbid delusion on the 
ubject. of persecution by the man 
rhom he killed & by others. When 
wumoning up, the judge laid down the 
ewt of criminal responsibility ag stated 





in M'‘Naghten’s Cuse & left it to 
the jury to say whether they were or 
were not satisfied that at the time 
accused slew H. he was so insane that. 
he did not know he was killing him, or 
if he did know he was killing him he did 
not know it was contrary to law :-~ 
Held: the judge correctly directed 
the jury in regard to the test for 
criminal) responsibility.—hi. v. CURRAN 
(1922), 22 8S. R. N.S. W. 405.—AUS. 


229 ii. -E-R. v. RIEL (No. 
2) (1885), 1 Terr. L. R. 23,.—CAN, 

229 iii. ~}-—To establish u 
defen’ on the ground of insanity, it 
must beclearly proved that the accused, 
at the time of committing the act was 

: : ‘ jo ee of } 








Pe 





ITO. GQisease OF LEC Wind, 4S not to 
know the nature & quality of the act 
he was doing, or aB not to know that 
what he was doing was wrong.—R. v. 
DuBOls (1890), 17 Q. L. R. 203.-—CAN, 
229 iv. ~-~—-, J— Hv. JESSAMINE 
(1912), 1 D. L. R. 285.—CAN, 
900 ef _. 


cies - .b—-The accused 
stabbed a child with a sword & killed 





her. He wus charged with murder, 
& a plea of insanity was set up at the 
trial. No motive could be assigned 
for his attack on the child, in whieh 
he persisted in the presence of other 
persons; & he had been in the habit 
of treating the child kindly & affection- 
ately. He was suffering from fever & 
want of food at the time, & the medical 
evidence showed it was possible that 
the act was committed under a sudden 
attack of homicidal mania. He had 
abused some of his relations a short 
time before, the abuse being probably 
due to irritability of mind caused by 
fover. Heo was convicted of murder -~- 


nature of his act or that he was doing 
what was wrong or contrary to Inaw. 
the conv§ction was right.---R. +. 
VENKATASHAMI (1889), I. L. Ro 12 
Mad. 459.- -IND. 

229 vi. -——— ——~-.}--Where the un- 
soundness of mind deposed to was not 
such as would make the accused in- 
capable of knowing the nature of the 


Part J.—PRINCIPLES OF CRIMINAL LIABILITY. 


If the accused was conscious that the act was one 
which he ought not to do & if that act was at the 
same time contrary to the law of the land, he is 
punishable. 

(83) Where the defence of insanity is set up, a 
medical witness who never saw prisoner before 
but was present during the whole of the trial, can- 
not in strictness be asked his opinion as to the 
state of the prisoner’s mind at the time of the 
commission of the alleged crime, or whether 
prisoner was conscious at the time of doing the 
act that he was acting contrary to law, or whether 
he was labouring under any & what delusion at 
the time. Such questions involve the determina- 
tion of the truth of the facts deposed to, which it 
is for the jury to decide. But where the facts 
are.admitted or not disputed, & the question 
becomes one of science only, such questions may 
be allowed to be put in that general form, though 

_ this cannot be insisted on as a matter of right. 

(4) The jury ought to be told in all cases that 
, every man is to be presumed to be sane, & to 
possess a sufficient degree of reason to be responsible 
for his crimes, until the contrary be proved to 
their satisfaction (TiInpAL, C.J.).—M‘NAGHTEN’S 
“CASE (1843), 10 Cl. & Fin. 200; 8 E. R. 718; 
sub nom. MCNAUGHTON’S CASK, 4 State Tr. N. S. 
847; 1 Town. St. Tr. 8314; 1 Car. & IKir. 130, n. 3 
sub nom. INSANE CRIMINALS, 8 Scott, N. BR. 595, 


. I. 


Annotations :——_48 to (2) Consd. R. v. Haynes (1859), 1 F. & F. 
666. Folld. Rt. v. Burton (1863), 3 F. & F. 772. Apld. 
R. v. Davis (1881), 14 Cox, C. C.563. Expld. 2. v. Codere 
(1916), 12 Cr. App. Rep. 21. Consd. R. v. Jolly (1919), 
83 J. P. 296; R. wo. Holt (1920), 15 Cr. App. Rep. 10; 
R. v. True (1922), 127 L. T. 561. Refd. R. v. Kay (1904), 
68 J. P. Jo. 376; R. v. Smith (1910), 26 T. L. R. 614 ; 
cay Marsland (1911), 7 Cr. App. Rep. 77. As to (3) 
Consd. R. v. Francis (1849), 14 J. P. 24. Generally, Consd. 
Public Prosecutions Director v. Beard, [1920] A. GC. 479. 
Refd. Felstead v. ., [1914] A. C. 534, entd. hk. v. 
Crouch (1844), 3L. T. O. 8S. 186; Wensleydale Peerage 
Case (1856), 8 State Tr. N.S. 479; Boughton v. Knight 
(1873), L. R. 3 BP, & D. 64; KR. v. Oxford Bp. (1879), 4 
Q. B. D. 925; IR. v. Tolson (1889), 23 Q. B. D. 168; 
Yarrow v. Yarrow (1892), 8 T. L. R. 215; KR. v». Ireland 
(1910), eo App. Rep. 74; Grime v. Fletcher (1915), 59 


Sol. Jo. 

230. -|—To establish a defence on 
the ground of insanity it must be proved that at 
the time of committing the act accused did not 
know the nature & quality of the act he was doing, 
orif he did know it, that he did not know that what 
he was doing was wrong.—R. v. SMITH (1910), 26 
I. L. R. 6143 5 Cr. App. Rep. 123, C. C. A. 

231. Meaning of “ nature & quality. »*|—-The 


act or that he was doing what was 
contrary to law :—Held: insufficient 
O cxoncrate him from responsibility 
for crine under Penal Code, 8s. 84.-— 


oa 














was 


o7 


words “ nature & quality ’’ in the second & third 
answers of the judges to the House of Lords in 
M‘Naghten’s Case, No. 229, ante, refer only to the 
physical character of the act & were not intended 
to distinguish between the physical & moral aspects 
of the act. 

The standard to be applied is whether according 
to the ordinary standard adopted by reasonable 
men the act was right or wrong. Once it is clear 
that applt. knew that the act was wrong in law, 
then he was doing an act which he was conscious 
he ought not to do, & as it was against the law, it 
was punishable by law (LorD READING, C.J.).— 
R. v. CODERE (1916), 12 Cr. App. Rep. 21, C. C. A. 

232. Lack of knowledge that act was wrong.|— 
To entitle prisoner to be acquitted on the ground 
of insanity, he must, at the time of the committing 
of the offence, have been so insane that he did not 
know right from wrong. — 

If you think that, at the time of the committing 
of the offence, he did know right from wrong, he 
is responsible for his acts, although he is of weak 
intellect (MAULR, J.).—-R. v. H1iGaGInson (1843), 
1 Car. & Kir. 129. 

233. .|—On an indictment for maliciously 
setting fire to a building, it is not necessary to 
prove actual ill will in prisoner towards the owner, 
& in order to justify a jury in acquitting prisoner 
on the ground of insanity, they must believe that 
he did not know right from wrong. 

If a man being in his right mind burns property 
belonging to another, a jury ought to infer malice 
from the act itself (CRompToN, J.).—R. v. DAVIES 
(1858), 1 FE. & F. 69. 

234. ——— Insanity must conduce to the act 
charged.|—The insanity which makes a man dis- 
punishable is an insanity which conduces to & 
occasions the act itself, which is inquired into. 
An insane man upon one subject, if he commits an 
act which is a crime upon another subject, cannot 
be excused by partial insanity, because his partial 
insanity has no reference to the act in question. 
You must have an insanity which conduces to the 
act in question about which you are inquiring. 
You must have a form of disease. It must be a 
disease of the mind, & the disease of the mind 
must be previously existing before the act done 
which you are inquiring into, & you must have a 
disease of the mind which makes the man, by 
reason of that disease of the mind, incapable of 
judging whether or not the act which he does at 
the time when he does it is a wrong act for him to 








& if he further knew the nature of that ' ment, may stil] be present in such a 
act & its consequences & effects he 
criminally answerable for it. 


degree as to reduce the offence from a 
higher to a lower class, e.g., from 


Rt. wv, RAAT MIA 95 : y 
Cale, 817 “IND. ee 


229 vii. 


cused cut his wife’s 








J—Where the ac- 
throat without 


any rational motive, & was captured 


at once without any 


attempt on his 


ope to escape or offer resistance, & 
he evidence showed that before the 
Commission of the offence he suffered 
from a failure of reasoning powers, & 
also that he cntertained delusions as 
to dangers which threatened his wife: 


—Held: 


the facts proved unsoundness 


Of mind which prevented the accused 
from knowing the nature of his act, & 


Penal Code 
» R. (1907), 
tw, 


229 viii, — -__ 


LIVEN ae 


» 8. 84, applied.—Di1. Gazi 


I. L. R. 34 Cale. 686.- 


ADVO- 


i -+—-H.M. 
GIBSON (1844), 2 Broun, 332.— 





-}—If the man knew 
act he was committing, 


It must be shown that prisoner was 
labouring under a mental disease, & 
that disease was the cause of the act.— 
v. BROWN (1866), 5 

229 xi. ——~- —-——.]}—-H.M. ADVOCATE 

v. MILLER (1874), 3 Couper, 16.—SCOT. 
229 xii. -}—In a trial for 
murder where a defence was pleaded 
that the accused was at the time the 
acts libelled were committed insane & 
labouring under insane delusions, 
which impelled him to commit the 
said acts. The Lord Justice - General 
charged the jury that—(1) In order 
to exempt from criminal prosecution 
& liability to punishment, insanity 
inust amount to such an alienation of 
reason that the panel did not know the 
nature or quality of the act which he 
was committing, or that if he did know 
its nature & quality, he was in such a 
state of mind that he was not aware 
that it was wro (2) That mental 
unsoundness, while it may not exist 
in such @ degree as to be pleadable in 
bar of trial, or to exempt from punish- 








| 
| 
| 
! 


murder to culpable homicide.---H.M. 
ADVOCATE v. MCCLINTON (1902), 4 
Adam, 1.—SCOT. 


8. ——-- Tegal, not medical test 
tu be applied.}—Penal Code, 8. 84, 
down the legal test of responsibility in 
cases of alleged unsoundness of mind. 
It is by this test, as distinguished from 
the medical test, that the criminality 
of an act is to be determined. The 
accused killed his two young children 
with a hatchet. The reason given for 
the crime was that, while he was laid 
up with fever, the erying of the 
children annoyed him. It was alleged 
that the fever had made hiin irritable 
& sensitive to sound, but it did not 
appear that he was delirious at the time 
of perpetrating the crime. There was 
no attempt at concealment, & the 
accused made a full confession :-—— 
Held: as the accused was conscious 
of the nature of his act, he must be 
presuined to have been conscious of its 
criminality. He was therefore guilty 
of murder.—H. v. LAKSHMAN DaGDU 
(1886), 1. L. R. 10 Bom. 512.—IND. 





Deda merely on a hypothesis of impulsive 
insanity.—R. v. Tuomas (1911), 7 Cr. App. Rep. 


58 CRIMINAL Law AND PROCEDURE. 
Sect. 5.—Criminal capacity: Sub-sect. 2, B. (b), (c) 

& (d) & C.] 
do. You must see that deft.’s disease of the mind 36, C. O. A. 


was formed before the act was done. You must 
see that the effect of that disease of the mind is 
such as to disable him from distinguishing between 
whether, in doing the act which he is accused of, 
- he is doing a wrong act or a right act for him to 
do, I say for him to do, because there are many 
cople who know that an act done is a wrong act 
in itself, but do not know that it is a wrong act 
for them individually to do. Therefore the man 
who believes that it is a right act for him to 
do is dispunishable, but the man who believes 
that it is a wrong act for him to do is punishable 
(ALDERSON, B.).—PATE’s CASE (1850), 8 State 
Tr. N.S. 1. 

235. .]}—Any disease which so disturbs the 
mind that you cannot think calmly & rationally 
of all the different reasons to which we refer in 
considering the rightness or wrongness of an 
action, any disease which so disturbs the mind 
that you cannot perform that duty with some 
moderate degree of calmness & reason, may be 
fairly said to prevent a man from knowing that 
what he did was wrong (CHANNELL, J.).—R. v. 
Kay (1904), 68 J. P. Jo. 376. 


2386. Knowledge that act was wrong—lIn- 
capacity to control actions owing to mental disease.] 
here prisoner knew the nature & quality of 
his act & knew that it was wrong but through 
disease of the mind was unable to control a 
homicidal impulse, he was found to be insane so 





ing to law for his 
po oe eRe ee pone ye according fol ce having acted under an irresistible influence to the 


actions at the time when the act was done.—R. v. 
HAY (1911), 75 J. P. 480; 22 Cox, C. C. 288. 
Annotation :-—Refd. R. v. True (1922), 127 L. T. 561. 

237. -|—It is not sufficient 








239. Prisoner certiflably insane—Direoction to 
Jury.]—When on a trial for murder the only defence 
is insanity & the only medical evidence called is 
that prisoner at the time of the felonious act was 
certifiably insane, the judge is not bound to direct 
the jury that they must find a special verdict under 
Trial of Lunatics Act, 1883 (c. 38), s. 2 (1). 
The proper direction must follow the rules in 
M‘Naghten’s Case, No. 229, ante—R. v. TRUE 
(1922), 127 L. T. 661; 27 Cox, C. C. 287; 16 Cr. 
App. Rep. 164, C. C. A. 

240. Special verdict—Need not be mentioned 
in summing up if clear direction given on question 
of sanity.|—When a defence of insanity is set up 
the judge is not bound to direct the jury that 
they may find a special verdict; it is sufficient if 
he directs them clearly that the issue is whether 
prisoner is sane or insane.—R. v. COLEMAN (1911), 
7 Cr. App. Rep. 65, OC. C. A. 


(c) Uncontrollable Impulse. 


241. Not a defence.|—A mere uncontrollable 
impulse of the mind, co-existing with the full 
possession of the reasoning powers, will not 
warrant an acquittal on the ground of insanity, 
the question for the jury being, whether prisoner, 
at the time he committed the act, knew the 
character & nature of the act, & that it was a 
wrongful one.—-R. v. BARTON (1848), 3 Cox, O. C. 
275; sub nom. ANON., 12 L. T. O. S. 7. 

2 


42. .|—The circumstance of prisoner 





' commission of homicide is no defence, if at the 
‘ time he committed the act he knew he was doing 


in all | 


cases where the defence is insanity to direct the — 


jury that they should consider merely whether 
prisoner at the time of the commission of the act 
ace knew the nature & quality of his act, & 
whether or not he was doing wrong. They may 
be directed to consider further whetber he was in 
such a state of mental disease or natural mental 
infirmity as to deprive him of the capacity to 
control his actions.—R. v. Fryer (1915), 24 
Cox, C. C. 408. 
Annotation :-—Refd. R. v. True (1922), 127 L. T. 561. 

238. Impulsive insanity—Direction to jury.]— 


what was wrong.—R. v. BRouaH (1856), 1 F. & F. 





667, n. 
Annotation :—Refd. R. v. Haynes (1859), 1 F. & F. 666. 
| 243, |—The circumstance of prisoner 


| 


| 


having acted under an irresistible influence to the 
commission of homicide is no defence, if at the 
time he committed the act he knew he was doing 
what was wrong.—R. v. HAYNES (1859), 1 F. & . 
666. 

244. -|—Uncontrollable impulse is not a 
defence in law.—R. v. QUARMBY (1921), 15 Cr. App. 


Rep. 163, C. C. A. 
Annotation :—Refd. R. v. True (1922), 127 L. T. 561. 








A judge is not bound to put to a jury a defence 245. Unless if arising from mental disease.] 
PART I. SECT. 2, SUB-SECT. 5.— C. L. T. 280.—CAN. temperance, the fact that he committed 
B. (c). 241 lil, ——.}—A person subject. to the deed, & the fact that he was not 


241 i. Not a defence.}—Prisoner was 
charged with murder. The defence 
was insanity. J., called for the 
defence, gave it as his opinion that the 
peor knew the nature & quality of 

he act, & that it was wrong; but 
that, ‘‘ mentally unbalanced as he was, 
he might be seized with an uncon- 
trollable impulse, & not to be able 
to restrain himself’? :—Held: the de- 
fence was not established.-—R.  v. 
CREIGHTON (1909), 14 Can. Crim. Cas. 
349.—CAN. 


241 ii. .}/-Prisoner was charged 
with murder. The defence was in- 
sanity. Medical evidence was given 
that the prisoner was insane, incurab! 
80, that he understood the nature & 
quality of the act & that it was wrong 
in the sense that it was forbidden by 
the law, but he had lost the power of 
inhibition, & could not resist the 
ppuee he had to kill L., for whom he 
had watched on the strcet & shot 
several times, killing almost 
instantly :—Held : prisoner was rightly 
convicted.—R. v. JESSAMINE (1912), 21 
O. W. R. 392; 3 O. W.N. 758; 32 





insane impulses, but whose cognitivo 
facultics appear to be unimpaired, 
is not by virtue of Penal Code, 
8. 84, exempt from criminal ability. 
Semble ; in extreme cases it is difficult 
to say that the cognitive faculties are 
not affected when the will & the 
emotions are affected. It may therc- 
fore be said that, under the provisions 
of Penal Code, s. 84, exemption from 
criminal liability by reason of unsound: 
ness of mind extends as well to cases 
where insanity affects the offender’s 
will & emotions as to those where it 
affects his cognitive faculties.—R. v. 
KADER NASYER (SHAH) (1896), I. L. BR. 
23 Calc. 604.—IND. 


241 iv. -}—~Accused was charred 
with the murder of his infant child 
three months old. It was not disputed 
that he had killed the child, but the 
defence of insanity was set up on his 
behalf. The evidence was that he 
appeared to be fond of the child, but 
that his wife was a drunkard, & one 
of the medical witnesses called gave it 
as his opinion that, looking to the state 
of the accused’s home, his wife’s in- 





drunk, he must have been temporarily 
insane at the time. Tho medical 
evidence gencrally, & the other evi- 
dence, however, tended to show that 
the accused was not eae from any 
mental disease :—Held: if the accused 
knew that he was killing his child, & 
knew that it was wrong, he could 
not be acquitted on the ground of 
insanity, & that it was no defence that 
he had a fixed idea to kill his child, 
his wife, & himself, & sutfered from 
an impulse to do so which he could 
not control.—-R. v. DEIGHTON (1900), 
18 N. Z. L. R, 891.—N.Z. 


245 i. Unless arising from 
mental disease.}—-Where the defence 
of insanity is interposed in a criminal) 
trial the capacity to distinguish between 
right & wrong is not the solo test of 
responsibility in all cases. In the 
absence of legislation to the contrary, 
cts. of law are bound to recognise the 
existence of a form of montal diseage 
which prevents the sufferer from ocon- 
Coe his conduct & choosing between 
right & wrong, although he may have 
the mental capacity to distinguish 
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—R. v. DuNcCAN (1890), Wood Renton’s Law & 
Practice in Lunacy, 901. 

















246. J|—R. v. Hay, No. 286, ante. 
247, ——.|—R. v. FRYER, No. 237, anie. 
248, Epilepsy.]}—On an indictment 


for murder a plea that prisoner was guilty of the 
act charged, but insane at the time that he did it, 
was based on evidence that prisoner was an 
epileptic & acted under the influence of an un- 
controllable impulse :—Held: if prisoner’s mental 
condition at the time was such that by reason of 
disease of mind he was in fact deprived for the 
moment of all control over his actions the jury 
would be right in finding that he was insane.— 
R. v. JOLLY (1919), 83 J. P. 296. 

Annotation :—Refd. R. v. True (1922), 127 L. T. 561. 

249. Must amount to absolute insanity.]— 
Uncontrollable impulse is not a defence, unless it 
,amounts to absolute insanity, & the ct. will not 
‘regard medical evidence which is merely a specula- 
‘tion upon such a theory & does not vouch for 
pana in the sense defined by the judges in 
( 





MM‘ Naghten’s Case, No. 229, ante—R. v. Hout 
1920), 15 Cr. App. Cas. 10, C. C. A. 
Annotation :—Refd. R. v. True (1922), 127 L. T. 561. 


F (a) Moral Insanity. 

250. Not a defence.]|—The delusions which in- 
dicate a defect of sanity such as will relieve a 
person from criminal responsibility, are delusions 
of the senses, or such as relate to facts or objects, 
not mere wrong notions or impressions of a moral 
nature; & the aberration must be mental, not 
moral, to affect the intellect of the individual. 
It is not enough that they show a diseased or 
depraved state of mind, or an aberration of the 
moral feelings, the sense of right & wrong 
being still, although it may be perverted, yet not 
destroyed; & the theory of a moral insanity, or 
Insanity of the moral feelings, while the sense of 
right & wrong remains, is not to be reconciled 
with the legal doctrine on the subject. 

A medical man cannot be asked whether, having 
heard the evidence, he is of opinion that prisoner 
was sane or insane at the time of the doing of the 
act, as it is the very question the jury are to 
determine.—R. v. BuRTON (1863), 3 F. & F. 772. 

251. Moral aspect not to be considered— 
Belief in right to kill.|—Where, upon a trial for 
murder of a woman the plea of insanity is set up, 
the question for the jury is, did prisoner do the 

act under a delusion, believing it to be other 
than it was. If he knew what he was doing, & 
. that It_ was likely to cause death, & was contrary 
| to the law of God & man, & that the law directed 
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| between right & wrong. The defence 
of oniteis established, if it be proved 
that the accused had, by reason of such 
‘mental disease, lost the power of will 

0 control his conduct in reference to 
the particular act charged as an 

ffence. The capacity of the accused 
to control his own conduct must be 
"resumed until the contrary is proved. 
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vehether there does exist a eased R 
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mR. v. Hay (1899), 16 S. C. 290.—S. AF, 
(ew nee -}—Acts which, 
‘ander ordinary circumstances, would 
ae criminal, entail no criminal liability 
‘if, at the time of commission, the person 
committing them act under an impulse 
‘Which, by reason of mental disease, he 

—-R. v. Smit, [1906] 
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258 i. Lies on the ‘ence-——~ 
Proved affirmatively. }—Dett. oe 


victed of the murder of his wife; & 
the evidence clearly established the 
fact of killing, in circumstances which, 
in the absence of explanation, would 20.—IND. 
constitute murder. ay 
was insane :—Held: in f. 
view of the fact that the law presumes 
every man ,sane, the burden of estab- 
lishing insanity is on the accused.— 
- v, ANDERSON (1914), 26 W. L. R. 





roving the plea of insanity as a defence 
o a charge of murder is on the accused, 
& it is not error for the trial judge to 
tell the jury that if the accused fails 
to prove to their entire satisfaction 
he was insane, or leaves the 
uestion in doubt, his defence fails.— 
KIERSTEAD (1918), 45 N. B. R. 
93.—OAN. 


——,}—The fact of 
Uunsoundness of mind as a defence in a 
criminal case must be clearly & dis- go to 
tinctly proved before any jury is 


R. 1 
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that persons who did such acts should be punished, 
he is guilty of murder. 

If his real motive was that he conceived himself 
to have been ill-used, & either from jealousy of 
the man who was preferred to him, or from a 
desire of revenge upon her, committed the act, 
that would be murder. Those were the very pas- 
sions which the law required men to control, & if 
the deed was done under the influence of those 
passions there is no doubt that it was murder. 
Prisoner claimed to exercise the same power over 
a wife as he could lawfully exercise over a chattel, 
but that was not a delusion, nor like a delusion. 
It was the conclusion of a man who had arrived at 
results different from those generally arrived at 
& contrary to the laws of God & man, but it was 
no delusion (MARTIN, B.).—R. v. TOWNLEY (1863), 
3 EF. & F. 839. 

252. Moral aspect not included in ‘‘ nature & 
quality ’’ of act.]—R. v. CopEerE, No. 231, ante. 


C. Onus of Proof. 


253. Lies on the defence—Must be proved 
affirmatively.]—(1) Where the defence of insanity 
is set up, in order to warrant the jury in acquitting 
prisoner, it must be proved affirmatively that he 
is insane; if the fact be left in doubt, & if the 
crime charged in the indictment be proved, it is 
their duty to convict him. 

(2) Every man must be presumed to be respon- 
sible for his acts till the contrary is clearly shown. 
It is dangerous ground to take to say a man must 
be insane because men fail to discern the motive 
for his act. It would be a most dangerous doctrine 
to lay down that because a man committed a 
desperate offence with the certainty of instant 
death, or the certainty of future punishment 
before him, he was therefore insane (ROLF, B.).— 
R. v. STOKES (1848), 3 Car. & Kir. 185. 

254. .|—Where prisoner sets up insanity 
as a ground of defence, one cardinal rule is that 
the burden of proving his innocence on that ground 
rests on the party accused. The question in such 
a case for the jury, is not whether prisoner was of 
sound mind, but whether he had made out to 
their satisfaction that he was not of sound mind. 

‘The jury may come to a conclusion on this 
poe from the conduct & acts of accused shortly 

efore & down to the commission of the alleged 
crime. Although insanity on one point, for 
instance, a delusion as to property, will not exempt 
a party from responsibility, the fact is not im- 
material in considering his responsibility at another 
time and on another subject. The want of motive 





justified in returning a verdict under 
Penal ode, 8s. 4.—R. v. NOBIN 
yee ly BANERJEE (1873), 13 B. L. R. 


he defence was, How far rebutted by admis- 


sions of prisoner.}—On a trial for 
murder, counsel for the accused 
admitted the shooting, that primarily 
such shooting amounted to murder, & 
that the pid defence to be raised was 
insanity. When referring to the evi- 
dence given by the accused himself 
the judge said: ‘‘ He says he knew 
at the time he shot him he was shooting 
him, & he knew he was doing wrong. 
He said afterwards ho lost all knowledge 
of what took place. He knew it was 
contrary to the law of the land to 
shoot H.’?:—Held: the reference to 
the accused's evidence would convey to 
the jury that that incriminating con- 
sciousness which it lay on the Crown to 
establish, was admitted by the accused, 
whereas his actual admissions did not 

that length.—R. v. CURRAN 
(1922), 22S. R. N.S. W. 405.—AUS. 





}—-The onus of 
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Sect. 5.—Criminal capacity: Sub-sect. 2, C. & D.) 
for the commission of the crime, & its being com- 
mitted under circumstances which renders detec- 
tion inevitable, are important points for the con- 
sideration of the jury, when coupled with evidence 
of insanity on any other particular point. 

To ask a witness whether, in his opinion, prisoner 
is capable of judging between right & wrong, is 
an improper question, for that is what no witness 
thought of, or is prepared to answer. 

Every person committing an outrage on the 
person or property of another, must be, in the 
first instance, taken to be a responsible being. A 
man going about the world marrying, dealing, & 
acting as if he was sane must be presumed to be 
sane till he proves the contrary (ROLFE, B.).— 
R. v. LAYTON (1849), 4 Cox, C. C. 149. 

255. -|—The defence of insanity ought to 
be raised at the trial, & not for the first time in the 
Ct. of Criminal Appeal. It is for the defence to 
prove insanity, not for the prosecution to prove 
sanity (LORD ALVERSTONE, C.J.).—R. v. DE VERE 
(1909), 2 Cr. App. Rep. 19, C. C. A. 

256. Not proper for Crown to call evidence 
of insanity—Information to be given to defence 
of such evidence.|—(1) No general rule can be 
laid down at which stage of the trial it becomes the 
duty of the prosecution to proffer evidence of 
sanity, when there is reason to believe that insanity 
will be relied upon as a defence. 

(2) The onus of proving insanity is upon the 
defence, it is not for the Ct. of Criminal Appeal 
but for the jury to deal with the question of 
et sanity or insanity (LORD ALVERSTONE, 
dasha) 

(3) It is not proper for the Crown to call evidence 
of insanity, but any evidence in the possession of 
the Crown should be placed at the disposal of 
prisoner’s counsel to be used by him if he thinks 
fit (per Cur.).—R. v. SMITH (1910), 6 Cr. App. Rep. 
19, C. C. A, 

Annotation :-—Refd. R. v. Abramovitch (1912), 7 Cr. App. 

Rep. 145. 

257. .|—On a trial for murder, where the 
defence is insanity, prisoner must be presumed to 
be sane & possessed of sufficient reason to be 
conscious of his crime unless he establishes the 
contrary & proves that he was suffering from such 
a disease of the mind as to be unconscious of the 
nature & quality of his act, or if so conscious, un- 
conscious of the difference between right & wrong. 
—R. rv. Coetno (1914), 30 T. L. R. 535, C. C. A. 

258. Time for proffering evidence of 
sanity.)—R. v. Smiru, No. 256, ante. 

259. ——— -|— When it is clear from the cross- 
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examination on behalf of prisoner that the defence 
will be insanity, & it is ascertained that no wit- 
nesses will be called to prove it, it is the proper 
practice for the judge, at the close of the case for 
the Crown, to allow medical evidence as to 
prisoner’s sanity to be called.—R. v. ABRAMOVITCH 
(1912), 107 L. T. 416; 76 J. P. 287; 23 Cox, C. C. 
179; 7 Cr. App. Rep. 145, C. C. A. 

260, -——— Not part of case for prosecu- 
tion.|—(1) Evidence of the condition of prisoner’s 
mind should not be called as part of the case for 
the Crown but in reply. 

(2) The defence is not bound to give notice that 
medical evidence of prisoner’s mental condition 
will be called.—R. v. SMITH (1912), 8 Cr. App. Rep. 
72,C.C. A. 





D. Nature of Proof. 


261. What is insufficient—Absence of motive.| 
—R. v. STOKES, No. 253, ante. 

262, —— J|—R. v. Layton, No, 254, ante. 

263. Depression.|—On an_ indict- 
ment for murder, it being proved that prisoner, a 
soldier, shot his officcr through the head, the only 
evidence for the defence being that the act was 
sudden, without apparent motive, & that he had 
been addicted to drink, & had been suffering under 
depression :—Held: this was not enough to raise 
the defence of insanity; the sole question was 
whether prisoner fired the gun intending to kill, 
& his expressions soon after the act were evidence 
of this, & alleged inadequacy of motive was 
immaterial, the question being not motive but 
intent.—R. v. Dixon (1869), 11 Cox, C. C. 341. 

















264. Weak intellect.J}—Rh. v. HIGGINSON, 
No. 232, ante. 
265. Mere eccentricity.|—It is not mere 


eccentricity or singularity of manner that will 
suffice to establish the plea of insanity ; it must be 
shown that prisoner had no competent use of his 
understanding so as to know that he was doing a 
wrong thing in the particular act in question 
(TINDAL, C.J.).—R. v. VAUGIIAN (1844), 3 L. T. O28. 
410; 1 Cox, C. C. 80. 





266. Motive due to passion.}-—R. v,, 
TOWNLEY, No. 251, ante. j 
267. ——— Evidence of chronic insanity— 


Negatived by evidence of premeditation & design.|-—; 
On a trial for murder, prisoner objecting to be! 
defended by counsel, but in the result allowing! 
counsel to act for him, he was not afterwards 
allowed to raise any objection to the proceeding, 
& a fiat for a writ of error was refused. 

Prisoner being arraigned on two indictments, 
& having, with apparent intelligence, pleaded to 
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g. In general.J—On the defence of 
insanity on a charge of murder it is 
a misdirection, justifying a new trial, 
for the judge to instruct the jury that 
such defence must be established 
beyond a reasonable doubt. Insanity, 
as @ defence on such charge, may be 
found upon a substantial preponder- 
ance in the weight of evidence. The 
degree of proof required is not as great 
as that required to overcome the pre- 
sumption of innocence in an accused.~—-- 
R. v. CLARK, [1921] 2 W. W. RK. 446; 
61S. C. R. 608; 59 D. L. Re 12.-— 
CAN. 


h. .}—Circumstances calculated 
to induce the mental condition of 
insanity at the time of the commis- 
sion Of an offence may always be 
admitted to cvidence the probability 
of such affection ; the only limitation 
is that the circumstance be in itself 
capable in some degree of producing 








such an effect that it came to the 
person’s knowledge & that. some further 
fonndation for probability be laid by 
other evidence, e.g., medical testimony, 
that there was a diseased mental 
condition.—R. vt. HaAwkrESs (1915), 32 
W. L. R. 720; 9 W. W. RR. 445; 25 
D. L. R. 631.—-CAN., 

k. --——.}—Soundness or unsound- 
ness of mind is a fact which is to be 
judged of not merely or mainly as a 
question of law or of science, but on 
the ordinary rules which apply in daily 
life... . If it turns out that this man 
is able 1o conduct himself with pro- 
pricty in the ordinary rules of life, 
that he is not excluded from the con- 
fidence of his fellows, & that there is 
no reuson to distrust his sanity, then 
you will have advanced nine-tenths of 
the distance towards the result you 
desire to reach. . . . There is a further 
step which you must take, & it is here 
that the great difficulty & importance 
of the case lies. There are states of 





mind which indicate unsoundness or 
insanity, which do not mauifest them- 
sclves in ordinary life, but only on 
particujur occasions, & in relation to 
special subjects. These are very 
exceptional instances. But if a man 
is clearly proved to labour under insane 
delustions, he jis not. of sound mind. 
Now, that the prisoner here laboured 
under a strong delusion about. his 
mother is certain; & the question js, 
was it an insane delusion ?-~- H.M. 
ADVOCATE 1, MACKLIN (1876), 3 Couper, 
258.—-SCOT. 

1 What is insuffirient -- Mere de- 
lusion—Noat acled on immedialely. |-- 
Whether a person who, under an insane 
delusion as to the existing facts, com- 
mits an offence in consequence thereof, 
is to be therefore excused, depends on 
the nature of the delusion. If he 
labours under a partial delusion only, 
& is not in other respects insane, he 
must be considered in the same situa- 
tion as to responsibility as if the facta, 
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one & declined to plead to the other, the plea of 
not guilty was entered for him by statute, with 
the assent of counsel who appeared for him. The 
case being then opened, & the first witness ecx- 
amined, & it being then set up by his counsel 
in the course of the case that he was insane now, 
or not in a fit state to be tried :—Held: the proper 
time for making that suggestion was _ before 
prisoner pleaded, & had it so been made, a jury 
should have been empannelled to try the question 
whether he was sane now & in a fit state to be 
tried, but as the trial had been begun, & it would 
be manifestly inconvenient now to recommence 
the trial of the collateral issue, & as, moreover, 
it appeared that the evidence as to prisoner’s 
present sanity was very much mixed up with the 
general question of his sanity, it was open to the 
ct. under Criminal Lunatics Act, 1800 (c. 94), to 
take the whole of the evidence, & then leave to 
the jury both questions as to prisoner’s state of 
mind at the time of the act, & at the time of trial. 

There being no evidence of prisoner’s insanity 
previous to the act of homicide, & all the evidence 
of it being that of medical men who had seen him 
since the act, & their opinion being that his in- 
sanity was chronic, & that therefore he was insane 
at the time of the act, because he was insane now ; 
but all the circumstances of the act of homicide, 
showing great premeditation, preparation, & 
design, especially with a view to disguise & escape, 
& his subsequent conduct, showing a consciousness 
that he had broken the law & incurred a capital 
penalty, the whole of the circumstances were left 
to the jury upon both issues, with a strong direction 
that if they were not satisfied that the prisoner 
did not know of the nature of the act, & did not 
now understand the nature of the proceedings, 
they should find him guilty. 

A. prisoner being arraigned in the name of F., 
said ‘‘I object to that name. That is not my 
name. My name is S.’’:—Held: the name was 
immaterial & could be amended if necessary.— 
R. v. SOUTHEY (1865), 4 F. & KF. 864. 

268. --— Eccentricity—-Knowledge shown by 
resisting arrest.|—On atrial for murder, the defence 
of insanity in the evidence showing a great amount 
of senseless extravagance & absurd eccentricity 
of conduct, coupled with habits of excessive in- 
temperance, causing fits of delirium tremens, 
prisoner, however, not having been labouring 
under the effects of such a fit at the time of the 
act, & the circumstances & in speaking showing 
sense & deliberation, & a perfect understanding of 
the nature of the act :—Held: the evidence was 


not sufficient to support the defence, as it rather 
tended to show wilful excesses & extreme folly 
than mental incapacity. 

A prisoner trying to resist arrest, shows that he 
is well aware that he has committed an act which 
in law is criminal (ERLE, C.J.).—R. v. LEIGH 
(1866), 4 F. & F. 915. 

269. Frenzied state of mind.]-——Prisoner 
was tried for murder upon an indictment & at the 
same time upon a coroner’s inquisition. At the 
trial the jury found the prisoner guilty, but added 
a rider to their verdict that at the time she com- 
mitted the act she was in a frenzied state of mind : 
—Held: this did not amount to a verdict of 
insanity. 

The coroner’s jury had returned a verdict of 
wilful murder against prisoner, but added a rider 
that they all agreed that she was not responsible 





‘for what she did. At the trial the judge refused 


to admit evidence of this :—Held: the rider was 
no part of the inquisition, & evidence of it was 
rightly excluded at the trial.—R. v. HARDING 
(1908), 25 T. L. R. 189; 1 Cr. App. Rep. 219, 
C.C. A. 

270. Mere delusion.|—Evidence of a mere 
delusion may not be evidence of insanity on a 
charge of murder. 

The ct. is not entitled to express an opinion on 
a jury’s recommendation to mercy.—R. v. HARPER 
(1913), 9 Cr. App. Rep. 41, C. C. A. 

271. Mental deficiency only.|—Mental 
deficiency does not necessarily entitle a jury to 
return a special verdict on the ground of insanity. 
The jury had evidence before them which justified 
them in finding that applt. was not insane in the 
legal sense; at the same time they considered 
him to be mentally deficient. All men who are 
sane are not of equal mental ability ; the verdict 
means that applt. was below the ordinary level of 
sane people, though not across the border line of 
sanity. It is only in exceptional circumstances 
that words amount to sufficient provocation. If 
words alone would amount to such provocation a 
preference expressed for another man would be 
enough (DARLING, J.).—R. v. ALEXANDER (1913), 
109 L. T. 745; 23 Cox, C. C. 604; 9 Cr. App. Rep. 
139; 77 J. P. Jo. 483, C. C. A. 

Annotation :—Consd. R. v. Lesbini, [1914] 3 K. B. 1116. 

272. -|—(1) The test to be applied 
in order to determine whether homicide which 
would otherwise be murder is manslaughter by 
reason of provocation is whether the provocation - 
was sufficient to deprive a reasonable man of his 
self-control, not whether it was sufficient to 














with respect to which the delusion 
exists, were real. The accused was 
convicted of having murdered his 
brother-in-law, a lad of 8 years old. 
In his confession to the magistrate the 
uccused stated that he had seen the 
deceased arrange a clandestine meeting 
between his wife & a young man, whom 
he actually saw enter his wife’s room 
some time before midnight & again 
leave it. after a considerable interval, 
& that in consequence of what he saw 
he had not a wink of sleep that night 
& was devoid of his senses at the time 
he killed the deceased :—Held: there 
was no doubt the accused did actually 
believe he had ocular proof of his wife’s 
infidelity, &, if he had acted under 
the immediate influence of such a 
delusion, the estimate of his guilt 
must be made upon the basis of the 
actual existence of the facts in regard 
to which the delusion existed, & had 
the accused acted under the immediate 
influence of such provocation his guilt 
would have— been greatly reduced ; 
but, as he did not do so, his offence 


was murder under Penal Code, s. 302, 
nor was there any ground for the 
application of sect. 84 of that Code.-— 
GHATU PRAMANIK v. R. (1901), L. L. R. 
28 Cale. 613.—IND. 


271 i. Mental defictency only. |— 
The judge, in a trial for murder, 
charged the jury that there was some- 
times a state of mind bordering on 
insanity, but not amounting to it, 
which would entitle a jury, if they saw 
fit, to return a verdict of culpable 
homicide against the panel instead of 
that of murder, though if the crime 
was proved it would not entitle them 
to return a verdict of acquittal.— 
H. M. ADVOCATE v, FERGUSON (1881), 
scone. of Sess.)9; 19Sc. L. R. 341.— 





_. . unhinged by long 
course of annoyance.}—The state of a 
panel’s mind may be an element in 
enabling the jury to decide between 
murder & culpable homicide where 
not warranti ngacquittal on the ground 
of insanity, It having been proved 


that the panel’s mind had been un- 
ainged by long continued course of 
verbal annoyance, the jury found him 
guilty of culpable homicide in shooting 
a fellow-servant for ‘‘ booing ”’ at him. 
-—-H.M. ADVOCATE v. SMITH (1893), 
1 Adam, 34.—-$COT. 


n. Mental state making prisoner 
only partially accountable for her acts.) 
—At the trial of a woman upon 
a charge of murdering her child by 
choking it immediately after its birth, 
the judge directed the jury that they 
were entitled to find the panel guilty 
of culpable homicide, if they were 
of opinion upon the evidence that he 
mental state at the time when the 
injury was inflicted, though not war- 
ranting an acquittal on the ground of 
insanity, was such as to make her 
a! partially accountable for her acts. 
—H.M. ADVOCATE v. ABERCROMBIE 
(1896), 23 R. (Ct. of Sess.) 80; 33 
Se. L. R. 581,—SCOT. 


o. Mind morbidly affected.]-- 
A man was tried for the murder of 
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Sect. 5.—Criminal capacity: Sub-sect. 2, D. & £.; 
sub-sect. 8, A.] 


deprive the particular person charged with murder, 
e.g. & po afflicted with defective control & 
want of mental balance, of his self-control. 

(2) Mental deficiency short of insanity is not a 
good defence to a charge of murder. 

The Ct. of Criminal Appeal is not minded in 
any degree to weaken the state of the law which 
makes a man who is not insane responsible for 
the ordinary consequences of his action (LORD 
READING, C.J.).—R. v. LESBINI, [1914] 3 K. B. 
1116; 84 L. J. K. B. 1102; 112 L. T. 175; 
24 Cox, C. C. 516; 11 Cr. App. Rep. 7, C. 0. A. 

2738, —-— Epilepsy & ill-will.|—R. v. BowLer 
(1812), 54 Annual Register, 309; 1 Collinson on 
Lunatics, 678, n.; Shelford on Lunatics, 2nd ed. 
590; 1 Russell on Crimes & Misdemeanours, 
8th ed. 64. 
Annotation :-—~Refd. R. v. Oxford (1840), 9 C. & P. 525. 


274. What may be sufficient—Epilepsy at the 
time of commission of crime.]|—Epilepsy, to sus- 
tain the defence of insanity, must be proved to 
have existed at the time of the commission of 
the crime. When that. defence has been set up at 
the trial, it is only in exceptional circumstances 
that the ct. will hear any further evidence on that 
subject. If it is part of the defence that prisoner 
is insane at the time of the trial, it should be 
alleged that he is unfit to plead.—R, v. PERRY 
(1919), 14 Cr. App. Rep. 48, ©. C. A. 

275. Liability to fits—Act done in a fit.|— 
Where a person is in a state of mind in which she 
is liable to fits of madness, it is for the jury to 
consider whether the act done was during such a 
fit, though there is nothing before or after the 
act to indicate it, & though there is some evidence 
of design & malice. A medical witness should 
give his opinion as to the state of mind, not as to 
the responsibility of prisoner; the latter is for 
the jury, under the direction of the judge.—R. 
v. RICHARDS (1858), 1 F. & F. 87. 

276. .|—Where a _ married 
woman fondly attached to her children, & ap- 
parently most happy in her family, had poisoned 
two of them with some evidence of deliberation & 
design, but it appeared that there was insanity 
in her family, & from her demeanour before & 
after the act, which, although not wholly irrational, 
yet was strangely erratic & excited, & from recent 
antecedents & the presence of certain exciting 
causes of insanity, & her own account of her 
sensations, the medical men were of opinion that 
she was labouring under actual cerebral disease, 
& that she was in a paroxysm of insanity at the 














mere nee te 


hig wife, who bad been unfaithful, 
& whom he had killed by cutting her 
throat with a razor 80 as almost to 
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time of the act, this was left to the jury as evidence 
on which they might rightly find her not guilty 
on the ground of insanity.—R. v. VyseE (1862), 3 
F. & F, 247. 

277. ——~— Exhausting disease causing delusions. 
—A married woman, having killed her husban 
immediately after an apparent recovery from a 
disease, the result of child-birth, which caused a 
great loss of blood & exhausted the vessels of the 
brain, & thus so weakened its power & so tended 
to produce insane delusions of the senses, which, 
while suffering under such disease, she complained 
of, & which, by her own account, had now renewed 
at the time of the act of homicide although they 
were not such as would lead to it :—Held: there 
was evidence from which a jury might properly 
find that she was not in such a state of mind at 
the time of the act as to know its nature or be 
accountable for it.—R. v. Law (1862), 2 F. & F. 


ous Hereditary tendency to insanity.|— 
To prove a plea of insanity, evidence that the 
grandfather of the person had been insane may 
be adduced, after it has been proved by medical 
testimony that such disease is often hereditary. 

It is a matter of fact, & not a matter of law, 
that insanity is often hereditary in a family ; but 
I think vou should prove that, in the first instance, 
by the testimony of medical men (MAULE, J.).— 
R. v. TUCHET (1844), 4 L. T. O. 8.50; 1 Cox, 0. C. 





1038. 


E. Method of Proof. 

279. Need not be scientific siete ae Ss is a 
mistake to suppose that in order to satisfy a jur 
of insanity, scientific evidence must be adduced. 
If the existence of facts is such as to indicate an 
unsound state of mind that is quite sufficient 
aoe L.J.).—R. v. DaRT (1878), 14 Cox, C. C. 

280. Evidence on symptoms of insanity.]—On o¢ 


| @ trial where the defence is insanity, a witness 


medical skill may be asked whether such & sul 
appearances, proved by other witnesses, 
in his judgment, symptoms of insanity. | 
whether he can be asked, whether, from t. 
other testimony given, the act with which prison 
is charged, is in his opinion, an act of insanit. 
which is the very point to be decided by the jury.- 
R. v. WRIGHT (1821), Russ. & Ry. 456, C. OC. R. 
Annotation :—Refd. R. v. Searle (1831), 1 Mood. & R. 75. 
281. -.|—When on a _ criminal  char¢ 
prisoner’s defence is insanity, a medical man, wh 
has heard the trial. may be asked whether t} 
facts proved show symptoms of insanity.—R. 





| SEARLE (1831), 1 Mood, & R. 75. 


affected before they could bring in a 
verdict of culpable homicide.—H.M. 
a U. AITKIN (1902), 4 Adam, 


sever the head from the body. The 88.—SCOT. 

jury were charged that: (1) Even 

although the act might not have been Dp. Mental 
long planned, the nature of the weapon a trial of 


& the force with which it was used 
made the act wilful murder apart from 
special defence. (2) In a sane man 
neither jealousy nor drink nor both 
combined could make such a crime 
less than murder. (3) The rule of 
law, that there might be present such 
a degree of insanity as to modify 
though not to destroy criminal responsi- 
bility could only be applied if the jury 
were satisfied that the panel suffered 
from some mental debility amounting 
to brain disease—that the jury must 
be satisfied that the panel had so 
brooded over his wife’s conduct that, 
apart altogether from the ordinary 
effects of drink or jealousy & anger, 
his mind had become so0 morbidly 


1.—SOOT. 





q. 


solely of 


. a ate 
person does a criminal act 

delusion, & if the crime was cae nrait 
such delusion, & would not 
otherwise have been ;done, a plea 
of insanity is a good detense——3L. v, 
My VEEN (1909), T. 8. 853,—~ 


f& person on a charge of 
murder, direction to the jury that 
mental degeneracy not amounting to 
insanity at the date when the alleged 
murder was committed is not an 
extenuating circumstance which can 
reduce the crime from that of murder 
to that of culpable homicide.—H.M. 
ADVOCATE v. Hiaains, [1914] 8. C. (J.) 





PART I. SECT. 5, SUB-SECT. 2.—E. 

r. Evidence on condition of mind 
at _time of act—Medical evidence o 
opinion.}—-The prisoner was saneicten 
of attempting to murder his wife. 
The defence of insanity was sct up, & 
in support thereof the general sonnet 
& behaviour of the prisoner about the 
time of the commission of the crime, 
& the evidence of two medical practi- 
tioners, who stated that they inferred 
from that conduct & behaviour that 
the prisoner was insane, was relicd on. 
The jury found the prisoner guilty, 
stating, in ee to a question of the 
learned judge, that they had considered 
the evidence on the defence of insanity. 
The prisoner appealed on a certificate 
of the judge to the Ct. of Criminal 
Appeal :—Held: tho finding of the 
jury against the defence of insanity 
not only was not unreasonable, but was 
reasonable, & therefore the appeal 


degeneracy.]— At 


delusion.}—If a 
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282. Evidence on condition of mind at time of 
act—Form of question to medical witness.]— 
M‘NAGHTEN’S OASR, No. 229, ante. 

283. ——— ——-.|—_R.. v. BurTON, No. 250, ante. 

284. e —QOn 











a trial for murder 
evidence was called, on prisoner’s behalf, to 
prove hisinsanity. A physician, who had been in 
ct. eter the whole trial, was then called on the 

art of the prosecution, & asked whether, having 

eard the whole evidence, he was of opinion that 
prisoner, at the time he committed the alleged 
act, was of unsound mind :—Held: notwith- 
standing the opinion of the judges in M‘Naghten’s 
Case, No. 229, ante, such a question ought not 
to be put, but the proper mode of examination 
was to take particular facts, & assuming them to 
be true, to ask the witness whether, in his judg- 
ment, they were indicative of insanity on the 
part of prisoner at the time the alleged act was 
committed.—R. v. FRANCIS (1849), 14 J. P. 24; 
4 Cox, C. C. 57. 





285. ——.]—R. v. RicnHarns, No. 275, 
ante. 
286. ——- Form of question to non-medical 


witness.|—R. v. LAYTON, No. 254, ante. 

287. Shown by hereditary tendency.]— 
R. v. TucHET, No. 278, ante. , 

288. Not to be replaced by reading extracts 
from medical books.]—Counsel for prisoner in the 
course of stating evidence to the jury respecting 
his client’s state of mind began to read from a 
medical work of high authority a passage illustra- 
tive of the effect of the evidence proposed to be 
adduced :—Held: he had no right to do this 








unless he intended to make the book evidence in 
the usual way.—R. v. Crouch (1844), 3 L. T. 0. 8S, 
186; 9J.P.10; 1 Cox, 0. C. 94. 


SuB-sEct. 3.—DRUNKENNESS. 
A. In General. 


289. Voluntary drunkenness no excuse for 
crime.]—-BEVERLEY’S Cask, No. 218, ante. 

290. |—In a case of stabbing, where 
prisoner has used a deadly weapon, the fact that 
prisoner was drunk does not at all alter the nature 
of the case; but if prisoner had intemperately 
used an instrument, not in its nature a deadly 
weapon, at a time when he was drunk, the fact of 
his being drunk might induce the jury to less 
strongly infer a malicious intent in him at the 
time. 

Prisoner’s being intoxicated does not alter the 
nature of the offence. If a man choose to get 
drunk, it is his own voluntary act; it is very 
different from a madness which is not caused by 
any act of the person. That voluntary species of 
madness which it is in a party’s power to abstain 
from, he must answer for (ALDERSON, B.).—R. v. 
MEAKIN (1836), 7 C. & P. 297. 


Annotation :-—Consd. Public Prosecutions 
Beard, [1920] A. C. 479. 


291. Unless resulting in insanity——Per- 
manent.|—It is a maxim of law that if a man 
gets himself intoxicated, he is liable to the conse- 
quences & is not excusable on account of any 
crime he may commit when infuriated by liquor, 





Director v. 





282 i. --—--- Form of question to medt- 
cal witness.J-—-Where the defence of 
insanity is set up, a medical man, who 
has been present in ct. & heard the 
evidence, may be asked as a matter of 
KCcience whether the facts stated by 
the witnesses, supposing them to be 
true, show a state of mind incapable 
of distinguishing right from wrong. 
Where the opinion sought is that of a 
medical expert who has had no previous 
acquaintance with the prisoner, & has 
merely read the depositions without 
hear the witnesses, the question 
must be put to him in the form of a 
supposititious case, relating all the facts 
proved & asking if, assuming all such 
facts to be true, they will indicate in 
the accused any, & what, form of 
insanity.—R. v. DuBois (1890), 17 
Q. L. R. 203.-—CAN. 


8. Shown by hereditary tend- 
ency: — Whether evidence admissible. }— 
Evidence of a paternal uncle of the 
panel having died insane, is inadmis- 
sible in support of a plea of insanity.— 
H.M. ApvocaTE v. BROWN (1855), 2 
Irv, 154.—SCOT. 


t. -/-In a charge 
of murder, where the defence was 
insanity at the time when the crime 
was said to have been committed, it 
was proposed by the panel to ask a 
medical witness ‘‘ whether in deter- 
mining if the panel had an access of 
delirium, it is not of importance to 
inquire whether there was insanity 
among her relations:— Held: ques- 
tion was inadmissible—H.M. ApDvo- 
CATE v. M‘'QUE (1860), 3 Irv. 578; 32 
Se. Jur. 478.—-SOOT. 


a. --—Question dis- 
allowed whether an uncle & grand- 
uncle & two aunts of the panel, whose 
names were specified had been insane. 
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-}~In a trial for 


--..—= vf, in which a special defence 
ipod ee anel was ingane had es put 
-—~Held: 


in accordance with pre- 
vious practice & precedents it was in- 


competent to lead cvidence of heredi- 
tary insanity. —H.M. ADVOCATE v. 
LAING (or PATERSON) (1872), 2 Couper, 
222; 44 Se. Jur. 378.—SCOT. 


C. ---In a trial for 
murder, where the defence was a plea 
of insanity at time of committing 
the act libelled, counsel for defence 
proposed to ask a medical expert 
whether insanity in ancestors was often 
transmitted to descendants, An ob- 
jection to the question was sustained. 
-——H.M. ADVOCATE v. MOCLINTON (1902), 
4 Adam, 1.—SCOT. 


d. Admissibility of evidence—Pres- 
ence of medical witnesses in court.}— 
In a trial for murder, where the panel 
pleaded insanity at the time the act 
was conumitted, medical witnesses were, 
on the motion of the counsel for the 
panel, allowed to remain in ct. while 
the general evidence was being led, the 
counsel for the prosecution not object- 
ing to the course, 

A Heutenant of police & a police 
surgeon put certain questions to a 
prisoner supposed to be insane, who had 
been brought to the office on a charge 
of murder, but who had not as yet 
emitted a judicial declaration :-—Held : 
the answers to these questions were 
inadmissible in evidence. 

A prisoner’s declaration is an element 
of evidence in the question of his 
insanity or sanity.——-H.M. ADVOCATE 
v. MILNE (1863), 4 Irv. 301; 35 Sc. Jur. 
470.—SCOT. 











e. Direction to the jury. }—l. v. MOKE, 
{1917] 3 W. W. R. 575.—-CAN. 


PART I. SECT. 5, SUB-SECT. 3.—A. 


f. General rule.}] — Under Roman- 
Dutch law drunkenness is as a general 
rule no defence to a crime, though it 
may be a reason for mitigation of 
punishment. If the drunkenness is 
not voluntary, 7¢.e., not caused by the 
act of the accused & results in rendering 
the accused unconscious of what he is 
doing, he would not be responsible in 
law for an act done while in such a 
state. If constant drunkenness has 


induced a state of mental disease ren- 
dering the accused unconscious of his 
act at the time, he is responsible & 
can be declared insane, Where a 
special intention is necessary to con- 
stitute a particular offence, drunkenness 
might reduce the crime from a more 
serious to a less serious one.—R. v. 
BounkE (1916), T. P. D. 303.—S. AF. 


g. Province of jury.J—Where 
an accused person pleads insanity, 
the test in determini his mental 
condition is whether he had by reason 
of diseaso lost the power to control 
his conduct in reference to the act 
charged. Drunkenness is not such 
disease, but disease may result from or 
supervene upon drunkenness so0 as to 
exist independently of it; & in such 
a case the voluntary character of the 
acts of drunkenness which led up to 
the disease is not material. 

It is for the jury to find whether the 
disease proved is such as to establish 
the defence of insanity &, if 80, whethor 
it existed at the time of the act charged. 
—~R, v. IVORY (1916), W. L. D. 17.— 
S. AF. 

289 i. Voluntary drunkenness no 
excuse for crime.]—When a man causes 
himself to be intoxicated, & while in 
that condition commits a criminal act, 
he is responsible.—R. v. CORBETT, 
[1903] 8S. R. Q. 246.—AUS. 


289 ii. .}—A man is taken to 
intend the natural consequences of his 
acts & the natural consequence of 
drinking to oxcess is drunkenness, when 
there is no evidence to show that the 

risoner, who was admittedly drunk, 

ad become intoxicated without any 
intention on his part, then drunkenness 
should not be taken into consideration 
by a jury on an indictment for a crime 
in which intention to cause a specific 
result is not a necessary element.-— 
et v. R., (1915) 17 W. A... R. 96. 


Vv. L. R. 289.—AUS. 
h. —— Unless resulting in in- 
sanity.}—-The accused, who was a 
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Sect. 5.—Criminal oapacity: Sub-sect. 3, A. & B.| 


provided he was previously in a fit state of reason 

to know right from wrong. If indeed the in- 

furiated state at which he arrives should continue 

& become a lasting malady, then he is not amenable 

oe J.).—_Burrow’s CAsE (1823), 1 Lew. 
a Oras is 


Annotation :—Consd. Public Prosecutions Director v. 
Beard, [1920] A. C. 479. 
292. -|—Drunkenness_ is not 











insanity nor does it answer to what is termed an 

unsound mind, unless the derangement which it 

causes becomes fixed & continued, by the drunken- 
ness being habitual & thereby rendering the 
party incapable of distinguishing between right 

& wrong (HonRoyD, J.).—RENNIE’S CASE (1825), 

1 Lew. C. C. 76. 

Annotations :-~Consd. 2. v. Baines (1886), Wood Renton’s 
Law & Practice in Lunacy, 912; Public Prosecutions 
Director v. Beard, [1920] A. C. 479. 

293. Temporary—Delirium tremens. | 
—~Drunkenness is no excuse, but delirium tremens 
caused by drinking, & differing from drunkenness, 
if it produces such a degree of madness, even for 
a time, as to render a person incapable of distin- 
guishing right from wrong, relieves him from 
criminal responsibility.—R. v. Davis (1881), 14 
Cox, C. C. 563. 

Annotations :—-Consd. Public Prosecutious Director v. 
Beard, [1920] A. C._479. Refd. R. v. Kay (1904), 68 
J.P. Jo. 376; R.v. Jones (1910), 4 Cr. App. Rep. 207. 
294. |—R. v. BAINES (1886), 

Times, Jan. 25. 

Annotation :—Consd. Public 
Beard, [1920] A. C. 479. 
295. -|—Drunkenness is not a good 

defence unless it can be positively proved that it 

was of such a nature that the accused did not 
know the difference between right & wrong.— 

R. v. GALBRAITH (1912), 8 Cr. App. Rep. 101, 

C.C. A. 

Annotation :—~Refd. Public Prosecutions Director v. Beard 
(1920), 14 Cr. App. Rep. 159. 

296. Drunkenness caused by fraud or stratagem. | 
—(1) Voluntary drunkenness is no excuse for 
crime. If a party be made drunk by stratagem, 
or the fraud of another, he is not responsible 
(PARK, J.). 

(2) Drunkenness may be taken into considera- 
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tion to explain the probability of a party’s inten- 
tion in the case of violence committed on sudden 
provocation (PARK, J.).—PEARSON’S CASF (1835), 
2 Lew. C. C. 144. 


Annotation :—Consd. Public Prosecutions Director  v. 
Beard, [1920] A. C. 479. a 


B. As affecting Capacity to form Intent. 


297. General rule.|—Prisoner was charged with 
an assault arising out of an affray at a fair, & 
there seemed some ground for supposing that 
prisoner acted under apprehension of an assault 
upon himself. All concerned were drunk :— 
Held: though drunkenness was no excuse for 
crime it might be taken into account by the jury, 
when considering the motive or intent of a person 








acting under its influence.—R. v. GAMLEN (1858), 
1¥F. & F. 90. 

298. .|—R. v. Mowspray (1912), 8 Cr. 
App. Rep. 8, C. C. A. 

299. Intent to murder.|—R. v. GRINDLEY 


(1819), 1 Russell on Crimes & Misdemeanours, 


Wth ed. 88. 
Annotations :—N.F. RR. v. Carroll (1835). 7 GC. & P. 145. 
Dbtd 1 Beard, [1920] 


This case cannot now be regarded as an authority 


. Public “prosecutions Director 
A.C. 479. 


(LORD BIRKENHEAD, C.). Refd. K. vv. Meade, [(1909] 
1K. B. 895. 
300. |—The intoxication of a party 





charged with murder is not a proper circumstance 
to be taken into consideration, in order to show 
whether the act was premeditated or done only 

““*~ sudden heat & impulse.—R. v. CARROLL 
(1835), 7 C. & P. 145. 


Annotation :-—Refd. Public Prosecutions Direetor rv. Beard: 
{1920] A. C. 479. 


301. —-——.]—-(1) On an indictment on 7 Will. 4, 
& 1 Vict., c. 85, s. 2, for the capital offence of 
inflicting an injury dangerous to life, with intent 
to murder, the jury ought not to convict, unless 
they are satisfied that prisoner had in his mind a 
positive intention to murder; & it is not sufficient 
that it would have been a case of murder if death 
had ensued. 

(2) Qu.: whether, if husband & wife jointly 
commit this offence, she is entitled to the legal 
presumption of her having acted under coercion, 
but she is clearly not entitled to be acquitted on 
this ground at the end of the case for the prose- 
cution, for if the jury find a verdict for an assault 


habitual ganja-smoker, was charged | 


with the murder of his wife & infant 
son. In his confession he stated that 
he had killed his wife because she 
quarrelled with him & objected to go 
to another village where he proposed 
wu change of home on account of their 
poverty; he adhered to this state- 
ment when placed for trial before the 
Ct. of Session. The High Ct. held, 
that this was not u plea of guilty on 
the charge of murder, but an allegation 
of sudden provocation, & he ought to 
have been put on his trial in order that 
the ct. might ascertain whether the 
provocation was grave & sudden 
enough to prevent the offence from 
ainounting to murder :—fHeld:; unless 
the accused's habit of smoking ganja 
had induced in him such a diseased 
-* te of mind as to make him incapable 
_. knowing the nature of his act or its 
criminality, Penal Code, s. 84, did not 
apply in his favour.——H. v. SAKIIARAM 
(1890), I. L. R. 14 Bom. 564.—IND. 
k. Though temporary.) 
—Under Penal Code, s. 84, unsound- 
ness of mind, producing incapacitv to 
know the nature of the act committed 
or that it is wrong or contrary to Jaw, 
is a defence to a criminal charge ; but, 
by sect. 85 of that code, such incapacity 
is no defence, if produced by voluntary 
drunkenness, If, however, voluntary 





drunkenness causes a disease which 
produces such incapacity, then sect. 84 
applies, though the disease muy be of a 
temporary nature.—R. v. BHELEKA 
no (1902), I. L. R. 29 Cale. 493.- 


~}-—-H.M. ADVOCATE 
v». MSDONALD (1890), 2 White, 517.-— 
SCOT. 


PART I. SECT. 5, SUB-SECT. 3.-—-B. 


297 i. General rule.)} —- Ordinary 
drunkenness makes no difference to the 
knowledge with which a man is credited, 
& if an accused knew what the natural 
consequences of his act were he must be 
presumed to have intended to cause 
them. Indian Ponal Code, 8. ~~, must 
be construed strictly. 
the intoxicated person _—___ ee 
with as if he had the same knowledge 
as he would have had if he had not 
been intoxicated, but it does not pro 
vide that he shall be dealt with as if he 
had the same intent.—Re MANDRU 
ae (1914), I. L. R. 38 Mad. 479.— 





297 ii. .}—-Where a person, while 
under the influence of liquor, commits 
an offence, that main ingredient of 
which is intention, if the drunkenness 
is such as to take away from the act all 


| 


| 


criminal intention, then the act is not 
criminal.— R. v. MATHIESON (1906), 25 
N. Z. L. R. 879.—-N.Z, 


297 iii. -——-.} -As a general rule in- 
toxication does not free a person from 
criminal liability for ucts committed 
while under the influence of drink, but 
when the crime is of such nature as 
to require the presence of an intention 
to do some special act, e.g., malicious 
injury to property, intoxication affords 
an excuse, if it renders the person 
unconscious of the act he is committing. 
Intoxication, though not affording an 
excuse, ay afford a ground for mit{- 
gation of sentence.—FownLik «vv. R. 
(1906), T. 5. 505.— 8. AF, 


299 i. Intent to murder. |—Drunken- 
ness in the accused at the time of 
pone the offence is not sufficient 
to warrant the jury in finding him 
guilty of manslaughter only. On a 
trial for murder the unsound condition 
of the prisoner’s mind at the time of the 
committing of the offence, if produced 
by voluntary drunkenness & not of a 
fixed or permanent character, is not a 
matter to be considered by a jury in 
determining whether the prisoner was 
R. v. Boon (1876), 14. N58 WLS Ce” 
483.-—-AUB. ) e ale Ww. s. c. 


eae 
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only under 7 Will. 4, & 1 Vict., c. 85, s. 11, the 
wife is punishable as well as the husband. 

It appears that both these persons were drunk, 
& although drunkenness is no excuse for any 
crime whatever, yet it is often of very great 
importance in cases where it is a question of 
intention. A person may be so drunk as to be 
utterly unable to form any intention at all, & 
yet he may be guilty of very great violence 
(PATTESON, J.).—R. v. CRUSE (1838), 8 C. & P. 
5413 2 Mood. C. C. 53. 


Annotations :—As to (1) Consd. R. v. Bird (1851), 5 Cox, CG. C. 
20. Refd. R. v. Monkhouse (1849), 4 Cox, CG. CG. 55; 
Public Prosecutions Director v. Beard, [1920] A. C. 479. 
As to (2) Consd. KR. v. Bird (1851), 5 Cox, C. C. 20. 


302. J—(1) To do an act with malice 
aforethought means to do a cruel act voluntarily ; 
& anybody who intentionally inflicta grievous 
bodily harm on another, intending to do bodily 
harm, is guilty of murder if he causes death. 

(2) The intention of the party guilty of murder 
being an element of the crime itself, the fact that 
& man was intoxicated at the time he caused the 
death of another may be taken into consideration 
by the jury in considering whether he formed the 
intention necessary to constitute the crime of 
murder. 

(3) Manslaughter by negligence occurs when a 
poreen is doing anything dangerous in itself, or 

as charge of anything dangerous in itself, & 
conducts himself in regard to it in such a careless 
manner as to be guilty of culpable negligence. 

(4) Trials for Felony Act, 1836 (c. 114), does 
not deprive prisoners of the right of making a 
statement to the jury in cases of felony, they may, 
if they wish to do so, make a statement to the 
jury before the ct. is addressed by their counsel, 
which statement will, however, give the Crown a 
Zight of reply.—R. v. DOHERTY (1887), 16 Cox, C. C. 


Annotations :- —As to (2) Consd. Public Prosecutions Director 
v: 5 hike eV de A. ©. 479. Refd. R. v. Mead (1909), 25 
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sumption may be rebutted, in the case of a man 
who is drunk, by showing his mind to have been 
so affected by the drink he had taken that he was 
incapable of knowing that what he was doing was 
dangerous, 7.e. likely to inflict serious injury. If 
this be proved, the presumption that he intends 
to do grievous bodily harm is rebutted. 

(2) Upon the trial of prisoner for murder 
evidence was given that he was drunk at the 
time of the commission of the act charged, & the 
judge gave the following direction to the jury :— 

‘“In the first place, every one is presumed to 
know the consequences of his acts. If he be 
insane, that knowledge is not presumed. Insanity 
is not pleaded here, but where it is part of the 
essence of a crime that a motive, a particular 
motive, shall exist in the mind of the man who 
does the act, the law declares that if the mind 
at that time is so obscure by drink, if the reason 
is dethroned & the man is incapable therefore of 
forming that intent, it justifies the reduction of 
the charge from murder to manslaughter ’”’ :— 
Held: the direction was right.—R. v. MEADE, 
[1909] 1 K. B. 895; 78 L. J. K. B. 476; 73 J. P. 
239; 25 T. L. R. 359; 53 Sol. Jo. 378; 2 
Cr. App. Rep. 54, C. C. A. 

Annotations :—-As to (1) Consd. R. v. Beard (1919), 14 
Cr. App. Rep. 110. As to (2) Refd. R. v. Honeyands 
(1914), 10 Cr. App. Rep. 60. 
304. .|—If an accused person was so 

drunk that he could not have contemplated the 

natural consequences of his act he may on a 

charge of murder be found guilty of manslaughter 

(Avory, J.).—R. v. BENTLEY (1913), 9 Cr. App. 

Rep. 109, C. C. A. 

305. ——.]—-R. v. MowsrRay, No. 298, ante. 

306. Death resulting from rape.|—The 
rule laid down in &. v. Meade, No. 303, ante, that 
a person charged with a crime of violence resulting 
in death or serious injury may show, in order to 
rebut the presumption that he intended the natural 
consequences of his acts, that he was so drunk 
that he was incapable of mies that what he 
was doing was dangerous, cannot be supported as 
a rule of general application but must be confined. 











303. Drunkenness may reduce murder to 
manslaughter.|—(1) A man is taken to intend the 
natural consequences of his acts. This pre- 

303 i.-—— Drunkenness may reduce | 


., murder to manslaughter. |—-Drunkenness 
& sudden passion are grounds for 
eduction of offence to manslaughter. 
vidence of drunkenness on the part 
‘the accused is insufficient unless it is 







-acapable of forming an intention. 
Evidence that the accused had been 
** drinking all the afternoon ” is vague 
& insufficient to show that he was 
drunk when he committed the offence. 
—fR. v. SPARKES (1918), 51 N.S. R. 





482; 29 Can. Crim. Cas. 118; 41 
D. L. R. 102.—CAN. 
303 ii. ~——-.}-Prisoner, being 


intoxicated, & having been attacked 
by certain persons, who fled on hearing 
the deceased approach, & the prisoner, 
thinking that the deceased was one of 
his assailants, inflicted a wound upon 
him with a knife, of which deceased 
died :—Held: this was manslaughter. 
ia” v. DARCY (1849), 1 Ir. Jur. 207,— 


303 iii. ~——. }+—Aberration of 
mind not amounting to insanit may 
legitimately form an element fa the 
question between murder & culpable 
homicide; &, this principle was 
applied where the panel, at the date of 
the homicidal act, was labouring under 
delirium tremens.—H.M. ADVOCATE ». 
era (1878), 4 Couper, 86.—SCOT, 

v. ——.}—An old wom 
was charged with the murder of tae 
infant grandchildren by placing them 
on a fire of live coals, At the trial it 
was proved that the accused was not 


J.——VOTl.. XIV. 








insane, but that she was of intemperate 
habits, & that she became violent 
when intoxicated ; that on the evening 
in question she had been left in charge 
of the two children, with whom she was 
on affectionate terms; &, that while 
under the influence of spirits, which 
she had taken in considerable quantity, 
she had placed the children on the fire 
in the room. The judge directed the 
jury that if they were of opinion that 
the panel was watching the children 
with no evil intention, & that under the 
influence of some momentary hallucing- 
tion induced by drunkenness she had 
placed the children on the fire, the 
jury were entitled to return a verdict 
%f culpable homicide.—H.M. ADvo- 
CATE v. BROWN (1886), 13 R. (Ct. of 
Sess.) 50.—SCOT. 








308 v. -J—A_ prisoner, 
charged with the murder of his wife by 
olga & kicking her, was proved to 
be of drunken habits, & to have been 
drunk at the time when the crime was 
committed. The Lord Justice-Clerk, 
in charging the jury, directed them 
that although intoxication in itself was 
no defence to a crime, still they could 
take such a condition into account in 
consideration whether the crime which 
the accused was alleged to have com- 
mitted was murder or Sa ace homi- 
cide.—H.M. ADVOCATE v. KANE (1892), 
3 White, 386.—SCOT. 

308 vi. .}—A man was tried 
for the murder of his wife, who had 
been unfaithful, & whom he had killed 
by cutting her throat with a razor so as 








t 


almost to sever the head from the body. 
The jury were charged that in a sane 
man neither jealousy nor drink nor 
both combined could make such a 
crime less than murder :—-Held : 
guilty. —-H.M. ADVOCATE v. AITKIN 
(1902), 4 Adam, 88.—SCOT. 


303 vii. ——-, +—At the trial of 
a husband for the murder of his wife, 
it was proved that the wife’s death was 
caused by violent blows with his fists 
inflicted upon her by the husband when 
the latter was in a state of intoxication. 





The husband was not insane, but there 
was evidence that he had been injured 
at one time in the head & was abnor- 
mally susceptible to alcohol & 
abnormally violent when under its 
influence. In defence it was contended 
that the intoxicated condition of the 
accused at the time when the assault 
was committed, reduced the crime from 
murder to culpable homicide. The 
jury were directed that the accused 
was guilty of murder unless at the 
time of the assault he was, owing to 
drunkenness, in such condition that he 
had not the intention & could not form 
the intention of doing serious injury 
to his wife.—R. v. CAMPBELL, [1921] 
S.C. (J.) 1.—SCOT. 

m. Intent to do bodily harm.}-~— 
Prisoner, while in a state of drunken- 
ness, discharged a loaded revolver 
at the prosecutor, & wounded him, 
but the prosecutor recovered. The 
prisoner was then charged upon an 
indictment containing two counts, one 
for attempted murder, & the other for 


F 


66 ‘CRIMINAL Law 


Sect. 5.—Criminal capacily: Sub-sect. 3, B. & C.; 
gsub-sect. 4, A.] 


to the class of case with which the ct. was there 
dealing. 

Evidence of drunkenness which renders the 
accused incapable of forming the specific intent 
essential to constitute the crime ought to be taken 
into consideration, with the other facts proved, 
in order to determine whether he had that intent. 

The test of criminal responsibility is not the 
same in the case of drunkenness as in the case of 
insanity, &, upon a plea of drunkenness where 
insanity is not pleaded, the jury should not be 
asked to consider whether, if the accused knew 
what he was doing, he knew also that he was 
doing wrong. 

Upon an indictment for murder it was proved 
or admitted that accused ravished a girl of thirteen 
years of age & in furtherance of the act of rape 
placed his hand upon her mouth & his thumb 


AND PROCEDURE. 


upon her throat, thereby causing death by | 


suffocation. 
drunkenness. 
that, if they were satisfied by evidence that 
accused was so drunk that he did not know what 
he was doing or did not know that he was doing 
wrong, the defence of drunkenness succeeded to 
the extent of reducing the crime of manslaughter. 
Accused was convicted of murder & sentenced to 
death. The Ct. of Criminal Appeal substituted a 
verdict of manslaughter upon the ground that the 
judge was wrong in applying to a case of drunken- 
ness the test of insanity, & that he ought to have 
directed the jury in accordance with the rule laid 
down in R. v. Meade, No. 303, ante :—Held: 
the rule in R. v. Meade, No. 303, ante, did not 
apply ; drunkenness was no defence in this case 
unless it could be established that the accused at 
the time of committing rape was so drunk that he 
was incapable of forming the intent to commit 
it, which was not alleged, inasmuch as the death 
resulted from a succession of acts, the rape & 
the act of violence causing suffocation, which 
could not be regarded independently of each 
other; the trial judge was mistaken in applying 
ee a oe. "a case of drunkenness not 
amounting to insanity, but that, read as a whole. 
the summing up did not amount to a misdirection ; 
& the conviction of murder should be restored.— 
PUBLIC PROSECUTIONS DIRECTOR v. BEARD, [1920] 
A. C. 479; sub nom. R. v. BEARD, 89 L. J. K. B. 
487; 122 L. T. 625; 84 J. P. 129; 36 T. L. R. 
379; 64 Sol. Jo. 340; 26 Cox, C. C. 5738; 14 
Cr. App. Rep. 159, H. L. 

807. Intent to commit suicide.|-Where, on 
the trial of an indictment for an attempt to 
commit suicide, it appeared that prisoner was, at 
the time of the alleged offence, so drunk that she 
did not know what she did :—Held: this negatived 


doing actual harm to the prosecutor 


The sole defence was a plea of | 
The jury were directed at the trial | 


tion was et in law, & the prisoner 


the intent to commit suicide.—R. v. Moors (1852), 


8 Car. & Kir. 319; 16 Jur. 750. 

Annotation :—Refd. Public Prosecutions Director v. Beard, 
[1920] A. C. 479. ; ; 
808. .|—An-attempt to commit suicide is 

a misdemeanour at common law. 

The question for the jury is, whether prisoner 
had a mind capable of contemplating the act 
charged, & whether he did, in fact, intend to take 
away his life. The mere fact of drunkenness in 
this, as in other cases, is no excuse for the crime ; 
but it is a material fact for the jury to consider, 
before coming to the conclusion that prisoner 
really intended to destroy his life.—R. v. DooDy 
(1854), 23 L. T. O. S. 12; 6 Cox, C. C. 463. 
Annotations :—Consd. R. v. Mann (1914), 78 J. P. 200. 

Refd. Public Prosecutions Director v. Beard (1920), 14 

Cr. App. Rep. 159. 

309. Intent to do unlawful act from which 
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neg 1 Taylor, Medical Jurisprudence, 
9 


810. Intent 7 ; 
Felony reduced to common assault by evidence of 
erie at SROs a@ person being drunk, 
stabbed another :—Held: he could not be con- 
vVicvead unUucr ¢ Wilke & Wl VIL. UV. DV, 
unlawfully, maliciously, & feloniously 


assault.—R. v. Hayes (1846), 10 J. P. 470. 

311. ———.]—-Prisoner was indicted for assault- 
ing A., a police constable, with intent to resist 
his lawful apprehension. <A. had information that 
a felony had been committed, & suspecting 
prisoner of having committed it, took him into 
custody. The assault was made in resisting such 
arrest :—Held: to make prisoner responsible, it 
was not necessary that A. should tell him the 
reason for his arrest. 

In considering the question of intent, the jury 
should take into consideration the fact of prisoner 
being drunk; but drunkenness does not preclude 
the existence of an intent to do grievous bodily 
harm.—R. v. BENTLEY (1850), 14 J. P. 671; 
4 Cox, C. C. 406. 

312. ———.]—-Prisoner shot at his father with 
a pistol :—Held: to rebut the presumption of an 
intent to do grievous bodily harm, mere drunken-' 
ness was not sufficient, but prisoner must mak ‘ 
out to the satisfaction of the jury, that the offers 
of drink had been to render him in such a state O¢ 
mind, as not to be aware of the consequences ¢,¢ 
his actions.—R. v. MONKHOUSE (1849), 14 J. 
115; 4 Cox, C. C. 55. : 
Annotations :—Consd. Public Prosecutions Director . 

Beard, 11920] A. C. 479. Refd. R. v. Meade, [190% 

813. Intent to resist apprehension.|—R. f v 
BENTLEY, No. 311, ante. ‘a 

314. Intent to steal—Larceny—Drunkenh 94, 


— An 


Oo. Re yao On 


accused 


withintent. Thelearned judge directed was hia convicted.—R. v. GARR charged with rape, the jury broug ae 
the jury that before they could (1909), 28 N. Z. L. R. 546.—N.Z. a verdict of guilty of indecent assa’ 12 
find the prisoner guilty on either adding that they were of opinion thac 
count thay must be satisfied that the n. Intent to commit rape.}—The the accused was not responsible for 
intent as charged had been proved, but prisoner was found guilty of an assault his actions at the time. On a question 
that if they thought that such intent with intent to commit a rape. At the then put by the presiding judge the 

time of committing the offence he was jury stated that the necused was at the 


had not been proved they might still 
find him guilty of causing actual bodily 
harm under such circumstances that 
if death had been caused he would have 
been guilty of manslaughter. The 
jury found the prisoner not guilty of 
the crimes charged in the indictment, 
upon the ground that he was incapable 
2 forming an intent, but ty of the 
rime of causing bodil arm under 
‘uch circumstances that if death had 
een caused he would have been guilty 
the direc: 


& that, in consi 


. 


in 
2 manslaughter :—Hel@ ; 797.—AUSB. 


intoxicated :—Held : 
as this, where the crime is statutory, 
& intention is essential to the charge, 
the jury should be instructed that the 
must find the spews intent charged, 
ering the evidence as 
to that intent, they should find only, 
if the prisoner was intoxicated, whether 
he was 80 much intoxcated as not to 
have been able to form any specific 
R. v. RYAN (1853), 1 


in cases such time unconscious of what he was doing 
on account of his drunkenness :-— 
Held : the finding of the jury amounted 
to a verdict of guilty.—R. v. BOURKE 


1916), T. P. D. 303,—S. AF, 


p. Intent to steal.}-On a trial for 
larceny, the jury found a verdict of 
guilty but added a special finding, 
that the ae was drunk at the 
time & did not know what he was 


egge, 
doing :—Held : 


that amounted to a 
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no defence.|—Appeal 
larceny. Prisoner was found in possession of a 
air of boots secreted up his coat. They had 
ean exposed in a pawnbroker’s shop, where 
risoner & the assistant had been in conversation. 
he defence was that of drunkenness :—Held : 
the conviction would be affirmed. 

I am not aware that the defence of drunkenness 
has ever been Poe to such a case as this (LORD 
ALVERSTONE, C.J.).—R. v. CHAPMAN (1910), 4 
Cr. App. Rep. 54, C. C. A. 


Annotation -—~Refd. Public Prosecutions Director v. Beard 
(1920), 14 Cr. App. Rep. 159. 


C. Where Act done under Fear or Provocation. 


315. Relevancy as defence—-Prisoner acting 
under fear of violence.|—Drunkenness may be 
taken into consideration to determine the appre- 
hension under which prisoner acted.—MARSHALI,’8 
CASE (18380), 1 Lew. C. C. 76. 

Annotation :-—Refd. Public Prosecutions Director v. Beard, 

{1920] A. C. 479. 

316, ——— To person or _ property.J/— 
GOODIER’S CASE (1831), 1 Lew. C. C. 76, n. 


Annotation :—Refd. Public Prosecutions Director v. Beard, 
[1920] A. C. 479. 





317. ——- ——.]—-R. v. GamiLeN, No. 297, 
ante. 
818. ——— Prisoner acting under provocation.]| 


—PEARSON’S CASE, No. 296, ante. 

319. -|—(1) Magistrates, on the ex- 
amination of persons charged with felony, are 
only required by law to put down so much of the 
evidence as is material; but it is desirable that, 
in taking depositions, they should be extremely 
careful to make a full statement of all that the 
witnesses say, as since Trials for Felony Act, 
1836 (c. 114), much time is occupied in endeavour- 
ing to establish contradictions between the testi- 
mony of the witnesses & their depositions, as to 
the omission of minute circumstances in their 
depositions, as well as in other particulars. 

(2) If a person receive a blow, & immediately 
avenges it with any instrument he may happen to 
have in his hand, & death ensue, this will be only 
manslaughter, provided the fatal blow is to be 
attributed to the passion of anger arising from the 
previous provocation. The law requires that 
there should be provocation; &, that the fatal 
blow should be clearly traced to the passion arising 
from that provocation. Therefore, if, from the 
circumstances, it appear that the party, before 
any provocation given, intended to use a deadly 
weapon towards any one who might assault him, 
this would show that a fatal blow given afterwards 
was not to be attributed to the provocation, & 
the crime would therefore be murder. 

(3) If a man be drunk, this is no excuse for any 
crime he may commit; but where provocation 
by a blow has been given to a person who kills 
another with a weapon which he happens to have 
in his hand, the drunkenness of prisoner may be 
considered on the question, whether prisoner was 
excited by passion, or acted from malice ; as, also, 
it may be on the question, whether expressions 
used by prisoner manifested a deliberate purpose, 
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finding of an absence of animus Jurandi 
& as the intent to steal was a necessary 
ingredient of the crime of larceny, the 
conviction must be quashed.—R. »v. 
GLEN (1899), 9 Q. L. J. 140.—AUS. 
a. -+—Defence of one of two 
prisoners jointly indicted for theft was 358 
at he was too drunk to form a 
criminal intent. The other admitted 
the theft & did not allege drunkenness. 
There was no evidence or plea of 
insanity on the part of either of the a 
prisoners. Jury returned a verdict 


Act 
Held: 





‘Guilty with no criminal intent. 
committed while 
influence of temporary insanity ”’ :-— 
verdict was ambiguous & 
uncertain; new trial ordered._—R. v. 
ADAMS Ane (1916), 35 N. Z L. R. 
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ainst a conviction for or were merely the idle expressions of a drunken 


man.—R. v. THomMaAsS (1837), 7 0. & P. 817. 


Annotation :—Retd. Public Prosecutions Director v. Beard, 
{1920} A. C. 479. 


320. ——— ——— Less required in drunken than 
in sober person to reduce murder to manslaughter.]| 
—Provocation may he less, in order to reduce 
murder to manslaughter, in the case of a drunken 
than of a sober man.—R. v. LETENOCK (1917), 12 
Cr. App. Rep. 221, 0. C. A. 


SuB-SEcT. 4.—COERCION. 
A. In General. 


821. Compulsion by physical force a defence.|— 
R. v. STRATTON, No. 333, post. 

322. Compulsion by mob _ to break 
machinery.|—-On an indictment on 7 & 8 Geo. 4, 
c. 80, s. 4, for breaking a threshing machine, the 
judge allowed a witness to be asked whether the 
mob by whom the machine was broken did not 
compel persons to go with them, & then compel 
each person to give one blow to the machine, & 
also whether, at the time when he & prisoner were 
forced to join the mob, they did not agree together 
to run away from the mob the first opportunity.— 
R. v. CRUTCHLEY (1881),5 C. & P. 1383; 1 Nev. & 
M. M. O. 282. 

823. Whether compulsion by threats a defence 
—Apprehension of personal danger.|—R. v. TYLER, 
No. 455, post. 

324. Treason—Fear of death essential.]— 
OLDCASTLE’S CASE (1419), 1 Hale, P. OC. 50. 
Annotations :—Refd. M‘Growther’s Case (1746), Fost. 13. 

Mentd. Benyon v. Evelyn (1664), O. Bridg. 324. 

325. —— Must be a_ continuing 
fear.|—-Prisoner, a lieutenant in the Duke of 
Perth’s regiment, was charged with high treason 
for joining in the rebellion & acer ie a com- 
mission in the Pretender’s service. risoner con- 
tended that he was compelled to join the rebellion 
through threats to burn his house & to lay waste 
all that belonged to him :—Held: prisoner was 
guilty of treason, the fear of having houses burnt 
or goods spoiled being no excuse in the eye of the 
law for joining & marching with rebels. 

The only force that doth excuse is a force upon 
the person & present fear of death & this force 
& fear must continue all the time the party remains 
with the rebels. It is incumbent on every man, 
who makes force his defence to show an actual 
force & that he quitted the service as soon as he 
could (LEE, C.J.).—M‘GROWTHER’S CASE (174 
Fost. 13; 18 State Tr. 391. 























326. ——— .|—Gorpon’s Cask (1746), 
1 East, P. C. 71. 
327. —— Must be irresistible... v. 


STRATTON, No. 333, post. . 

828. Whether superior orders a defence— 
Orders obviously improper & illegal.|—A., who 
commanded the guards at the King’s trial, & at 
his murder, justified that all that he did was as a 
soldier, by the command of his superior officer, 
whom he must obey or die :—Held: this was no 
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continuing fear.}—In order that the 
defence of compulsion may be main- 
tained by the accused on a charge of 
high treason, the compulsion must have 
been continuous & such as to produce 
a reasonable & substantial fear of 
immediate death or serious bodily 
harm.-—— R. v. AF ca (1900), 21 


under the 


& « 
PART I. SECT. 5, SUB-SECT. 4.—A. -N- L. R. 204.—S. AF. 


$25 1. Whether com 
defence—Treason—. 
serious bodily harm essential—Must be 


yr. Whether superior orders a defence.) 
—A oe soldier is protected from 
liability for ia done in obedience 
to the orders of a superior officer, if 


F 2 


sion by threats 
car of death or 
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Oo eee capacity: Sub-secl. 4, A. & B. 
a).] 


excuse, for his superior was a traitor, & all that 
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| 
| 


joined in that act were traitors, & did by that | 


approve the treason, & where the command was 
traitorous, there the obedience to that command 
was also traitorous.—AXTELL’S Case (1660), Kel. 
13; 5 State Tr. 1146; 84 E. R. 1060. 

; J—On an indictment against 
the driver of an engine & the fireman of a railway 
train for the manslaughter of persons killed while 
travelling in a preceding train, by prisoners’ train 
running into it, it appeared that on the day in 
question special instructions had been issued to 
them, which in some respects differed from the 
general rules & regulations, & altered the signal 
for danger, so as to make it mean not ‘“ stop,”’ 
but ‘‘ proceed with caution’’; that the trains 
were started by the superior officers of the co. 
irregularly, at intervals of about five minutes ; 
that the preceding train had stopped for three 
minutes, without any notice to prisoners except 
the signal for caution, that their train was being 
driven at an excessive rate of speed; & that then 
they did not slacken immediately on perceiving 
the signal, but almost immediately, & as soon as 
they saw the preceding train they did their best 
to stop, but without effect :—Held: 








the kingly govt. of this nation. Upon his trial he 
justified that what he did was by the authority 
of Parliament, & that the King was then out of 
possession of the kingdom & the Parliament was 
the only power regnant, & therefore no treason 
could be committed against the King :—Held: 
(1) Charles IT. was de facto kept out of the exercise 
of the kingly office by traitors & rebels, yet he 
was king both de facto & de jure, & all the acts 
which were down to the keeping him out were 
high treason; (2) the treason laid being the com- 


. passing of the King’s death in Middlesex, levying 


special rules, so far as not consistent with the © 


general rules, superseded them; (2) the con- 
struction of the rules, taken together, was for ct. ; 
(3) if the prisoners honestly believed they were 
observing them, & they were not obviously 
illegal, they were not criminally responsible ; 
(4) the fireman, being bound to obey the directions 
of the driver, &, so far as appeared, having done 
so, there was no case against him; (5) even as 
ae the driver, although, there being evidence 
of excessive speed & insufficient look-out, there 
was perhaps some slight evidence, it was so slight, 
that it would be reserved for the Ct. of Criminal 
Appeal whether there was any case at all. 

In a criminal case an inferior officer must be 
held justified in obeying the directions of a superior, 
not obviously improper or contrary to law, that 
is, if an inferior officer acts honest)y upon what he 
might not unreasonably deem to be the effect. of 
the orders of his superior, he is not guilty of 
cube negligence, those orders not appearing 
to him, at the time, to be improper or contrary 
to law (WILLES, J.).—R. v. AINER (1864), 4 
FR, & F. 105. 


war in Surrey might be given as an overt act to 

prove it, but if an indictment were for levying 

war, it must be laid in the county where in truth 
it was.—VANE’S CASE (1662), Kel. 14; 6 State Tr. 

120; 84 E. R. 1060. 

Annotations :—Generally, Mentd. Bellew’s Case (1673), 1 
Vent. 254; Sydney’s Case (1683), Skin. 145; KR. ec. 
Preston-on-the-Hill (1736), Lee temp. Hard. 249; 
Kdmonds’ Case (1821), 1 State Tr. N. S. 785; R. v. 
Dowling (1848), 3 Cox, C. C. 509. 

333. Compulsion by necessity—-Must be im- 
minent & extreme necessity to afford a defence. |— 
(1) The ct. will not quash an ez officio information 
for imprisoning the governor & subverting the 
govt. of Madras at the instance of the prosecutor, 
for the A.-G., if he sees fit, may enter a nolle 


(1) the | prosequi without the interference of the ct. 


(2) Whenever necessity forces a man to do an 
illegal act it justifies him, because no man can be 


' guilty of a crime without the will & intention of 
‘his mind. A man who is absolutely by natural 
. necessity forced, his will does not go along with 


\ 


-.|—An inferior who takes part — 


in transactions which he must be presumed to 
know to be fraudulent, is liable to conviction, 
even though every act he performs is done by his 
master’s orders. 

In some cases, where defts. do not give evidence, 
juries ought to be directed to draw an inference.— 
ah fe (1908), 1 Cr. App. Rep. 218, 

331. Obedience to de facto government not 
necessarily a defence.|—-CooKE’s Case (1660), Kel. 
23; 5 State Tr. 1077; 84 E. R. 10643 aub nom. 
OCoke’s Case, Kel. 12. 

Annotation :—Mentd. Crosthwaite v. Gardner (1852), 18 

Q. B. 640. 

332. |—V. was indicted for compassing 
the death of Charles JI., & intending to change 





a cha 


the orders are not so manifestly illegal 
in suc 


that the soldier must, or ought to have 
known them to be so, & if the soldier 
honestly believes that he is doing his 
duty in obeying them. Obedience to 
the orders of a superior officer whilst on the 
anéten saawying fu a camniata defence to O. I 


e of murder by killing a person 
circumstances, provide 
such orders were not manifest! 
The onus of proving that suc 
were not manifestly illegal rests upon 
een v, CELLIERS, [1903] 


the act ; & therefore in the case of natural necessity, 


| if a man is forced to commit acts of high treason, if 


it appears really force, & such as human nature 
could not be expected to resist, & the jury are of 
that opinion, the man is not then guilty of high 
treason. In a case of homicide if — man was 
attacked, & in danger, & so in a variety of instances, 
natural necessity certainly justifies. As to civil 
necessity, it must be imminent extreme necessity ; 
there must be no other remedy to apply to for 
redress ; it must be very imminent, it must be 
very extreme, & in the whole they do, they must 
appear clearly to do it with a view of preserving 
the society & themselves, with a view of preserving 
the whole (LORD MANSFIELD, C.J.). 

(3) The fundamental rule of criminal judicature 
is that the measure of punishment should be in 
proportion to the malignity appearing in the 
intention of the offender (ASHURST, J.).—R. v. 
STRATTON (1780), 1 Doug. K. B. 239; 99 KH. R. 
156; 21 State Tr. 1045. 

Annotations :— As to (1) Refd. R. v. Duffy (1848), 4 Cox, C. C- 


123. As to (2) Distd. RK. v. Dudley & Stephens (1884), 14 
Q. B. D. 273. 
834. —— Killing human being under 





pressure of hunger not justified.|}—At the trial of 
an indictment for murder it appeared upon a 
special verdict, that prisoners D. & S., seamen, & 
deceased, a boy between seventeen & eighteen, 
were cast away in a storm on the high seas & 
compelled to put into an open boat; that the 
boat was drifting on the ocean, & was probably 
more than 1,000 miles from land; that on the 
eighteenth day, when they had been seven days 
without food & five without water, D. proposed 
to S. that lots should be cast who shouid be put 
to death to save the rest, & that they afterwards 


s. Compulsion by necessity —- Feur 
of damaye insufficient. |}—The limite of 
the appln. of the doctrine of necessity 
as an excuse for an act otherwise 
criminal are those prescribed in Penal 
Code, 4. 94.—-R. v. MAGANLAL (1889), 
I, L. RR. 14 Bom. 115.—IND. 


that 
illegal. 
orders 
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thought it would be better to kill the boy, that 
their lives might be saved; that on the twentieth 
day D. with the assent of S., killed the boy & both 
D. & S. fed on his flesh for four days; that at the 
time of the act there was no sail in sight, nor any 
reasonable prospect of relief; that under these 
circumstances there appeared to prisoners every 
probability that unless they then or very soon fed 
upon the boy or one of themselves, they would 
die of starvation :—Held: (1) upon these facts, 
there was no proof of any such necessity as could 
justify prisoners in killing the boy, & they were 
guilty of murder; (2) prisoners were amenable to 
the jurisdiction of the Admlty. of England under 
Merchant See ree Act, 1854 (c. 104), s. 267. 

(3) By Jud. Act, 1873 (c. 66), s. 16, the cts. of 
oyer & terminer & gaol delivery are now made 
part of the High Ct. & their jurisdiction is vested 
in it. An order of the ct. has been made to bring 
the record from one part of the ct. into this 
chamber, which is another part of the same ct. 
(LORD COLERIDGE, C.J.).—-R. v. Dupitey & 
STEPHENS (1884), 14 Q. B. D. 273; 54 L. J. M. C. 
32; 52 L. T. 107; 49 J. P. 69; 33 W. R. 347; 
1T. LL. R. 118; 15 Cox, C. C. 624, ©. C. R. 

~As to (3) Refd. R. v. Steventon Parish (1885), 
5; R.v. Brooke (1894), 59 J. P. 6. Generally, 
wevesswe ave uv. Staines L. B. (1888), 4 T. L. R. 364; R. vw. 

Jameson (1896), 60 J. P. 677 ; Allen v. Flood, [1898] A. C. 1. 

335. Mere fear of damage to property insuffi- 
cient.|—-GorpDon’s CASE (1746), 1 East, P. C. 71. 

rit ———.] — M'GROWTHER’S CASE, No. 325, 
ante. 


B. Marital Coercion. 
(a) In General. 

337. Mere fact of marriage raises no pre- 
sumption.|—The circumstance that a married 
woman at the time of the felonious reception of 
stolen goods charged against her, was living with 
her husband, travelling with him from place to 
place, raises no presumption of marital coercion, 
though it is not shown that she received them out 
of his presence. 

Felonies committed by a married woman in the 
presence of her husband are excused (WILLIAMS, J.). 
—R. v. WILLIAMS & SHIPPEY (1844), 3 L. T. O. S 
342; 8 J. P. 617. 

338. .] — Coverture 
criminal charge. 

A husband & wife were jointly indicted for 
recelving stolen goods. ‘There was evidence that, 
the wife had received part of the stolen property 
from one of the thieves, but there was no evidence 
that the husband was present at the time, & 
there was no evidence that the wife was acting 
under his compulsion :—Held: the wife was 
properly convicted of receiving stolen goods.— 
R. v. BAINES (1900), 69 L. J. Q. B. 681; 82 L. T. 
724; 64 J.P. 408; 161. L. R. 413; 19 Cox, C.C. 
524, C. C. BR. 

Annotation :-—Retd. R. v. Orris (1908), 1 Cr. App. Rep. 199. 

339. No presumption in absence of rt ane 
(1) The law, out of tenderness to the wife, if a 
felony be committed in the presence of the hus- 

ae a@ presumption primd facie & priméd 


is no defence to a 
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indictment for uttering base coin, it 
appeared that the prisoner was a 
married woman, & that she uttered the 
base coin in a shop, while her husband 
stood outside the door :—Held: 
these circumstances, the prisoner was 
' entitled to be acquitted, as it must be | 
presumed that, when committ 
crime, she was acting under the control 
of her oleae (1841), Ir. 





69 


facie only, that it was done under his coercion ; 
but it is absolutely necessary that the husband 
should be actually present & taking a part in the 
transaction. 

H., wife of P., was indicted for forging & uttering 
three £2 Bank of England notes. <A _ witness 
proved that in consequence of a previous conversa- 
tion with the husband he went to the shop of 
prisoner’s husband, who however was not present, 
when prisoner beckoned him into an inner room 
where the transaction then took place. As he was 

utting the notes into his pocket-book, prisoner’s 
hueband put his head in but did not interfere 
beyond saying ‘‘ Get on with you.”’ When witness 
& prisoner returned into the shop, the husband 
was there & prisoner gave him the change she had 
received, & both prisoner & her husband cautioned 
her to be careful :—Held: this was entirely the 
act of the wife. 

(2) Qu.: if in all misdemeanours the wife may 
not properly be tried & convicted with her husband. 
—HUGHES’S CASE (1813), 2 Lew. C. C. 229. 
Annotation :—As to (1) Refd. R. v. Cruse (1838), 8 C. & P. 541. 

340. .]—A wife, by her husband’s order & 
procuration, but in his absence, knowingly uttered 
a forged order & certificate for the payment of 
prize money :—Held: the presumption of coercion 
at the time of uttering did not arise, as the husband 
was absent, & the wife was properly convicted of 
the uttering, & the husband of procuring.—R. v. 
Morris (1814), Russ. & Ry. 270 ;-2 Leach, 1096. 

341, .}—On joint indictment against C. & 
wife for stealing, it is for the jury on the evidence 
to say whether C.’s wife was acting independently 
of her husband, & if they find she was, then she 
may be found guilty.—R. v. COHEN (1868), 18 
L. T. 489; 32 J. P. 565; 16 W. R. 941; 11 Cox, 
Cc. C. 99, C. C. R. 

342. .]}—Defts., husband & wife, were in- 
dicted for having by threats of violence & restraint 
induced prosecutor to write & affix his name to 
the following document: London, July 19, 1875. I 
hereby agree to pay you £100 on July 27, to 
prevent any action against me:—Held: a wifc 
who took an independent part in the commission 
of a crime when her husband was not present was 
not protected by her coverture.—R. v. JOHN 
(1875), 13 Cox, C. C. 100. 

343. .|—R. v. BAINES, No. 338, ante. 

344. General presumption when husband pre- 
sent.]|— HUGHES CASE, No. 339, ante. 

















345. J—R. v. WILLIAMS & SHIPPEY, No. 
337, ante 
346. .|— The doctrine of coercion as 





applicable to a crime committed by a married 
woman in the presence of her husband, only raises 
a disputable presumption of law in her favour, 
which is in all cases capable of being rebutted by 
the evidence. 

This disputable presumption of law exists in 
misdemeanours as well as in felonies, & the question 
for the jury is the same in both cases. 

The doctrine in question applies to the crime of 
robbery with violence. coed 

Semble: where a man & woman are indicted 








dence.}—li. v. JACKSON (1904), 4 
S.R. N.S. W. 732; 21 N. s. W. W.N. 
241.—-AUS. 

: By evidence that the 
wife acted as free agent.|)-—-Where an act 
of dishonesty has been committed by a 
wife in the presence of her husband, 
there is a presumption of law that the 
wife acted under the coercion & control 
of her husband. This presumption, 

however, may be rebutted by evidenc - 

that the wife acted as a free agent.— 
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Sect. 56.—Criminal capacity: Sub-sect. 4, B. (a) 


CRIMINAL Law 


together for a joint crime & it appears they had 
lived together for some months as husband & 
wife, having with them an infant who passed as 
their child, it is not necessary for the woman to 
give evidence of her marriage in order to entitle 
her to the benefit of the doctrine of coercion, 
although the indictment does not describe her as 
@® married woman.—R. v. ToRPEY (1871), 12 
Cox, C. C. 45. 

847, ———.]—Applt. was convicted of stealing 
money. The stealing took place in the presence 
of applt.’s husband. The jury were told that 
although there was a presumption that the wife 
was acting under the coercion of her husband, that 
presumption might be negatived if they thought 
that the husband & wife were acting in collusion :— 
Held: the evidence of collusion might be evidence 
of coercion, & as this was not explained to the 
jury, the conviction would be set aside.—R. v. 
CAROUBI (1912), 107 L. T. 415; 76 J. P. 262; 
23 Cox, C. C. 1773; 7 Cr. App. Rep. 149, C. C. A. 

348. -|—Applt., a woman, & a man named 
R., were indicted together with stealing two suits 
of clothes at a pawnbroker’s shop. It appeared 
that all the acts proved against applt. upon which 
the prosecution relied were done in the presence 
of R. Both prisoners were convicted. During 
the trial a detective was stating that he thought 
there was some connection between prisoners, but 
R. objected to this evidence, & the matter was not 
then pursued. Subsequent inquiry showed that 
prisoners were married to each other. The woman 
appealed. Applt. by her counsel on the appeal 
claimed the benefit of the presumption that where 
a wife commits a crime wholly in the presence of 
her husband she is deemed to be acting under his 
coercion & should be acquitted although she had 
not raised this point either at the trial or by her 
notice of appeal. The Crown did not suggest that 
the non-disclosure of the relationship at the trial 
was done in order to take advantage of this point 
on appeal, the presumption being rebuttable. 
The ct. gave effect to the contention of applt., & 
quashed the conviction. 

It is only a priméd facie presumption, & we are 
of opinion that it ought not to be extended 
(Isaacs, C.J.).—R. v. GREEN (1913), 110 L. T. 
240; 78 J. P. 224; 30T. L. R.170; 24 Cox, C. C. 
41; 9 Cr. App. Rep. 228, C. C. A. 

349. ——-.]—Applt. was convicted of conver- 
sion of money entrusted her for a certain purpose, 
& of falsification of accounts, which she kept as 
servant of the Post Office. 
postmaster, & he was convicted with her. 
proved that she was acting independently, & not 
under her husband’s coercion :—Held: she was 
rightly convicted; the omission by counsel of 

ing a point of law does not affect the duty of 
the judge to call the attention of the jury to it. 

Semble: the presumption of coercion in the case 
of joint crimes committed by a wife in the presence 
of her husband extends to misdemeanours. 

A married woman who is alleged to have com- 





R. v. ADAMS (1883), 3 E. D. C. 216.— 
5S. AF. 


eee raeaee ree eed 


Cc. ~-R. v. Fuze & 
JOHN (1884), 3 KE. D. C. 336.—S. AF. 


d. —— Effect of statutory limita- 
tion.}~-The effect of Criminal Code Act, 
1893, 8. 24 (2), providing that no pre- 
sumption shall be made that a married 
woman committing an offence does so 
under ip ay gen only because she com- 
mits it in the presence of her husband, 


section ; 


AND PROCEDURE. 


: 
| 
| 


Her husband was the | 
It was | 


| 


is to wholly deprive a married woman of 
the defence of coercion by her husband 
where such coercion does not amount 
to compulsion by threats within the 
meaning of sub-sect. 1 of the same 
the defence of marital coer- 
cion, as it existed before the code, 
having depended wholly upon the 

resumption from the presence of the 

usband, & not having been available 
in the case of an offence committed b 
& married woman by the command of 


mitted an offence in the presence of her husband 
is presumed to have acted under his coercion. 
The principle is that though the mere fact that 
two persons jointly charged. with a crime are 
married, creates no presumption of coercion, yet 
aos a general rule, the husband’s presence does 
raise a presumption of his coercion, & excuses the 
wife. is presumption may be rebutted. If it 
appear that she was principally instrumental, 
acting voluntarily, & not by coercion, even though 
the husband was present & concurred, she will be 
guilty (Avory, J.).—R. v. Smiru (1916), 12 Cr. 
App. Rep. 42, C. ©. A. 

















350. Rebuttal— By independent act of 
wife—Husband innocent agent.]——-HAmMONnD’S 
CASE (1787), 1 Leach, 444. 

351. ——_ ——— -———.]—-R. v. Booser, No. 
200, ante. 

852. —— ———-.]—R. v. COHEN, No. 341, 
ante. 

853, ——- ——— .|—R. v. Torpey, No. 346, 
ante. 

354. —— Wife principally instru- 


mental.|—R. v. Smitu, No. 349, ante. 

355, ——— Husband a cripple & bed- 
ridden.|—-R. v. PoLLaRp (1838), 8 C. & P. 553, n. 
Annotation :—Refd. R. v. Cruse (1838), 8 C. & P. 541. 


356. Incriminating statement by 
wife.|—-Where goods are found in the house of a 
married man, & such possession is proved as 
evidence of a larceny, they must be considered as 
in his possession, & not in possession of his wife, 
unless she says something that implicates herself, 
in which case it must be left to the jury to decide 
in whose possession they were.—R. v. BANKS 
(1845), 5 L. T. O. S. 434; 1 Cox, C. C. 238. 

357. ——- Subsequent act of wife.]—- 
Where a wife was indicted with her husband for 
receiving stolen property, & the evidence was, 
that although not present when her husband 
received the property, she had subsequently dealt 
with it, & ultimately destroyed it :—Held: it was 
a question for the jury whether, in receiving it & 
taking an active part in dealing with it afterwards, 
she did so with the purpose of aiding her husband 
in the object he had in view of turning it to profit, 
or whether what she did was merely for the pur- 
pose of concealing her husband’s guilt, or screening 
him from the consequences; & in the first case 
she might be found guilty; in the second she 
ought to be acquitted.—R. v. McCLARENS (1849), 
3 Cox, ©. C. 425. 














358, ——- ——- ——_.]—_R.. v. Booser, No. 200, 
ante, 
359. Husband & wife acting in collusion.| 





—R. v. CAROUBI, No. 347, ante. 

3860. Man & woman not married.|—-(1) Where 
a summing up contained a misdirection the question 
arose whether the ct. should dismiss an appeal 
under the proviso to Criminal Appeal Act, 1907 
(c. 23), 8. 4 (1). Before doing so, the ct. ought to 
be satisfied that the jury would have convicted 
prisoners supposing that there had been no mis- 
direction. 


(2) The rule that a wife committing a crime in 


her husband, but in his absence. Not- 
withstanding that husband & wife are 
for some purposes one person only in 
law, they are legally capable of con- 
cone a crime, so as to make the acta 
& declarations of each, where the crime 
has been comnuitted in pursuance of 
the concert, evidence against the other 
to the same extent as the case of a 
crime concerted between other persons. , 
Fics OF a (1896), 15 N. . L. R. 


MA 
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the presence of her husband is presumed to have 
acted under his coercion, ought not to be extended 
to the case of a woman who was living with a man 
as his wife but was not married to him.—R. v. 
Court (1912), 7 Cr. App. Rep. 127, C. C. A. 


(6) Felonies. 
i. Offences against the Person. 

861. Murder— Agreement to commit suicide— 
Survival of wife.|—ANoN. (1604), Moore, K. B. 
754; 72 EB. R. 884. 

862. ——— Husband & wife both convicted.|— 
a eal (CouNTESS) CASE (1616), 2 State Tr. 


Annotations :—Retd, Anon. (1664), Kel. 31; R. v. 
(1849), 14 J. P. 355. Cee v. Manning 


3, —— Presumption not 
ANON. (1664), Kel. 31; 84 E. R. 1068 

364. ——— Failure to provide food for dependent 
—Duty on husband—Wife not liable.|—R. v. 
SQUIRE (1799), 1 Russell on Crimes & Mis- 
demeanours, 8th ed., 96, 627. 


Annotations :—Consd. R. v. Smith (1826), 2 C. & P. 449. 
Refd. R. v. Saunders (1836), 7 C. & P. 277. 


365. -|—A married 
woman cannot be convicted of the murder of her 
illegitimate child three years old, by the omitting 
to supply it with proper food, unless it is shown 
that her husband supplied her with food to give 
to the child, & that she wilfully neglected to give it. 

A count charged a married woman with the 
murder of her illegitimate child of three years old, 
by omitting to supply it with sufficient food, & 
also by beating. It was not shown that her 
husband had supplied her with food to give to the 
child :—Held: this count could not be supported. 
——R. v. SAUNDERS (1886), 7 C. & P. 277. 

866. —~—- Accessory after fact to husband— 
Wife not Tene Seay & woman is charged with 
comforting, harbouring & assisting a man who had 
committed a murder, if the counsel for the prose- 
cution has reason to believe that the woman was 
married to the man & it appear clearly that she 
considered herself as his wife & lived with him as 
such for years he will be justified in not offering 
any evidence against her, even though he have 
also reason to believe that the marriage was in 
some respects irregular & probably invalid.— 
R. v. Goop (1842), 1 Car. & Kir. 185. 

367. Wounding with intent to murder—Question 
of preswupyon undecided.|—-R. v. Crus, No. 301, 

“ile 





applied.|— 














868. Wounding with intent to do grievous 
__odily harm—No personal violence by wife— 
‘Presumption applied.|—A man & his wife were 
found guilty of wounding a person with intent to 
rae ee him & do him grievous bodily harm, but 


the jury also found that the wife acted under the 
coercion of the husband & did not personally 
inflict any violence on prosecutor :—Held: the 


conviction against the wife could not be supported. 
—R. v. Smirs (1858), Dears. & B. 553; 27L. J.M.C. 
204; 31L. T. O.S8,121; 2253. P.274; 4Jur. N.S, 
395; 6 W. R. 471; 8 Cox, C. ©. 27, 0. O. R. 


ii. Offences against Property. 
stead Ebel ane ivenee — Question of pre- 
ecided.|—-R. v. BUNCOMBE (1845), 5 
L. T. 0. 8. 22+ 1 Cox, C.C. 183. tae 


878 1. Larceny — Presumption & 3 

ap- eceiv 
ned. }—-An indictment ch fs "aa 
ae and & wife jointly with larceny. 
: ' wife acquitted, aa under the con- 
~ of the husband.—R. ». CoLiins 
1841), 2 Craw. & D. 138,—IR, 


878 ii. 
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370. Presumption applied.j—-R.v. ToRPRy, 
No. 346, ante. 
371. — Coercion by husband a defence.|— 


Upon an indictment for highway robbery with 
violence, D. & his wife were found guilty, the jury 
finding as to the wife that she had acted under the 
compulsion of her husband :—Held: as to the wife 
the verdict amounted to one of not guilty.—R. v. 
DyKEs (1885), 15 Cox, C. C. 771. 

372. Sending threatening letter — Presumption 
applied but rebutted.|——HammMonp’s CASE (1787), 1 
Leach, 444; 2 Hast, P. O. 1119. 

373. Larceny—-Presumption applied.) — ANON. 
(1353), 27 Lib. Ass., fo. 137, pl. 40; cited 1 Hale, 
P. C. at p. 45; 2 East, P. C. 559. 

874, ——_ ———.]—-ANON. (1664), Kel. 31; 84 
EK. R. 1068. 

875. —— -|—If larceny be jointly com- 
mitted by husband & wife, the wife is entitled to 
be acquitted, as under coercion. 

The woman being indicted as ‘‘ the wife of A.” 
is sufficient proof that she is so, for this purpose.— 
R. v. Kniaut (1823), 1 C. & P. 116. 

3 








76, —— Effect of evidence of collusion.] 
—R. v. CAROUBI, No. 347, ante. 
877. ——_- ———.]—R. v. GREEN, No. 348, ante. 


378. Burglary — Presumption applied.|—R. v. 
JONES (1664), Kel. 37; 84 E. R. 1071. 

379. Housebreaking — Presumption applied.]— 
Where prisoner & his wife were indicted for break- 
ing & entering a house in the day time :—Held: 
the wife must be acquitted as she appeared to 
have acted under her husband’s influence.— 
HAMILTON’S CASE (1784), 1 Leach, 348. 

380. Receiving stolen property —- Presumption 
applied—-Wife more active than husband.|—Upon 
a joint charge against husband & wife, of receiving 
stolen goods, the wife cannot properly be con- 
victed if the husband is, where it has not been left 
to the jury to say whether she received the goods 
in the absence of the husband, though she had 
been more active than her husband.—R. v. ARCHER 
(1826), 1 Mood. C. C. 143. 

381 J—R. v. BANKS, No. 306, ante. 








382. ——— ——j—-R. v. McCrarens, No. 357, 
ante. 
383. |—A. & his wife were jointly 








indicted for receiving, & a general verdict of guilty 
was given against both. The evidence showed 
either one joint receiving, in which case the wife 
could not be convicted, as the offence was com- 
mitted in her husband’s presence ; or two several 
acts of receiving in which case as against the wife, 
the crime would not be proved as laid :—Held: the 
husband was rightly convicted, & the wife not; & 
the verdict was taken to be several as regarded 
each.—R. v. MATTHEWS (1850), 1 Den. 596; T. 


Cae 14 J. P. 8399; 4 Cox, C. C. 214, 
"884. — Wife receiving property from husband 


—Wife not liable.|—Prisoner, a married woman, 
was indicted for receiving stolen goods. The 
evidence showed that the property had been 
stolen by the husband from his employer where 
he worked, & ards taken home & given to 
his wife :—Held: prisoner could not be convicted, 
under the circumstances, of this offence.—R. v. 
Brooks (1853), Dears. C. C. 184; 22 L. J. M. C. 
121; 21 L. T. O. S. 80; 17 J. P. 297; 17 Jur. 


M. & his wife victed M. & S. of robbery, & M.’s wife 
of receiving :—Held: the verdict was 
inconsistent, & that, M. having taken 
part in the transaction, there was 
no evidence against his wife to rebut 
the presumption of coercion.—R. v. 
McSHANE (1877), 3 ©. A. 314.—N.Z. 


prosecutor Reve 
. & SS. & M.’s 


The jury con- 
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Sect. 5.—Criminal capacity: Sub-sect. 4, B. (b) w., 
(ce) & (d).) 

400; 1 W. R. 318; 10. L. R. 184; 6 Cox, ©, C. 

148, ©. C. R. 

Annotation’ :—Refd. R. v. Wardroper (1860), 8 W. R. 217. 

385. J—A., B. & B.’s wife 
were indicted jointly for burglary & receiving. 
The jury found A. guilty of burglary, & B. & his 
wife of receiving. Part of the property was found 
in B.’s house, & from that fact & others, the jury 
were warranted in finding B. guilty of receiving. 
To connect the wife with the matter, it was proved 
that some time after the burglary the wife was seen 
dealing with part of the stolen things, when she 
made a statement importing a knowledge that the 
things had been stolen, & that they were to be 
made away with. The judge at the trial declined 
to leave to the jury the question whether B.’s 
wife received the things from her husband or in 
his absence, & the jury found B.’s wife guilty of 
receiving :—Held: the questions were proper for 
the consideration of the* jury, & the conviction 
could not be supported.—R. v. WARDROPER (1860), 
Bell, C. C. 249; 29 L. J. M. C. 116; 11. T. 416; 
24 J.P.117; 6 Jur. N.S. 232; 8 W. R. 217; 8 
Cox, C. C. 284, C. C. R. 

Annotation :—Refd. R. v. M‘Athey (1862), 7 L. T. 433. 

Sce, also, Part XX XIV., Sect. 14, sub-sect. 7, A. 

386. Forgery — Presumption applied but re- 
butted.|—HuGHEs’ CasE, No. 339, ante. 

387. Uttering forged notes —-Presumption ap- 
plied.}—R. v. ATKINSON (1814), 1 Russell on 
Crimes & Misdemeanours, 8th ed., 96, 103. 

388. Uttering base coin—Presumption applied.| 
~—CONNOLLY’S CASE, No. 392, post. 

389. Arson—Presumption applied but rebutted.]| 
—R. v. POLLARD (1838), 8 C. & P. 558, n. 
Annotation :—Refd. R. v. Cruse (1838), 8 C. & P. 5th. 














(c) Misdemeanours. 


390. Assault—Husband & wife both convicted.] 
—R. v. INGRAM (1712), 1 Salk. 384; 91 E. R. 335. 
Annotations :—Consd. O'Connell v R. (1844), 1 Cl. & Fin. 


155. efd. R. v. Cruse (1838), 8 C. & P 1; R. vw. 
Guthrie (1870), L. R. 1 CG. C. R. 241. 


_.. 1. Arson—Presumption applied } 
& rebutted.|—Where there is evidence _ 
because of the 


the husband receiving & on their trial 
the wife was acquitted of the stealing 
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391. ——— Wife punishable as well as husband.] 
—R. v. Crusx, No. 301, ante. 

302. Uttering counterfeit coin — Presumption 
applied.|—A wife went from house to house utter- | 
ing base coin. Her husband accompanied her, 
but remained outside:—Held: the wife acted 
under the husband’s coercion.—CONNOLLY’sS CASE 
(1829), 2 Lew. C. C. 229. 

393. -|— Husband & wife were 
jointly indicted for a misdemeanour in uttering 
counterfeit coin :—Held: the wife was entitled to 
an acquittal, as it appeared that she uttered the 
money in the presence of her husband. —— 

Qu.: whether there is any sound distinction in 
the rule as to coercion between felonies & mis- 
demeanours.—R. v. PRicE (1837), 8 C. & P. 19. 

394. .|—M. was indicted for uttering 
counterfeit coin. It appeared that at the time of 
the commission of the offence she was In company 
with a man who went by the same name, & who 
was convicted at the last assizes of the offence. 
When prisoners were taken into custody the 
police constable addressed the female prisoner as 
the male prisoner’s wife. The male prisoner 
denied the fact in the hearing & presence of the 
woman. M. since her committal had been con- 
fined of a child :—Held : under the circumstances, 
although the woman had not pleaded her coverture, 
& even although she had not asserted that she was 
married to the male prisoner when he stated she 
was not his wife, it was a question for the jury 
whether, taking the birth of the child & the whole 
circumstances, there was no evidence of the 
marriage, & as the jury thought there was, she 
would be acquitted.—R. v. McGinnges (1870), 11 
Cox, C. C, 391. 

395. Possession of coining implements — Found 
in house occupied by husband & wife—Possession 
of husband presumed.]—R. v. Booser, No. 200, 
ante. 
396. Fraudulent conversion— Presumption ap- 
plied.]—-R. v. Smitu, No. 349, ante. 

397. Falsification of accounts—Presumption ap- 
plied.]—R. v. SMITH, No. 349, ante. _ 

398. Perjury-—No presumption.|——-R. v. Dicks 
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of the wife by her husband was not 
left to the jury :—Jield: the question 


to show that a married woman acted 
voluntarily in the commission of a 
felony, she may be found guilty, 
although the felony was committed in 
her husband’s presence. -— SMIrH’s 
CABE (1842), Ir. Cir. Rep. 459.--—IR. 


sumption said Marae }—When husband 

wife are both concerned in a highway 
robbery, the presence of the husband 
at the commission of the offence is only 
presumptive evidence of coercion 
exercised by him over the wife :—- 
Semble : in a case of highway robbery, 
coercion by the husband is not a de- 
fence for the wife.——-R. v. STAPLETON 
wweeyy evens, Or, & Pr. Cas, 93.—IR. 


f. Burglary — Presumption not ap- 
plied.|}--A prisoner & his wife were 
resented together on a charge of 
urglary. Both pleaded guilty & were 
convicted. On the question being 
afterwards raised whether the wife, as 
belng presumed to have acted under 
the coercion of her husband was 
rightly convicted :—Held: conviction 
was right. The presumption which 
excuses a wife in criminal cases on the 


an PIS IDA IIA Le Uv. DVLIVN 
11 V, L. R. 776.—AUS. 
_ & Wife stealing—Husband receiv- 
ing —- How presumption applies.}— 
Where a wife & husband acted in 
concert for a theft the wife taking & 





resumption that she 
had acted under her husband’s coercion 
but yet the husband was convicted of 
the receiving from his wife :—J/eld : 
there was a stealing by the wife in 
fact & the presumption of law by which 


ent ada NOU &&! 
viction affirmed. 

Semble: where a wife steals goods 
at the instigation of her husband, he 
ig himself guilty of stealing.-—R. v. 
rh eae (1864), 1 W. W. & A’B. 20.— 


h. Receiving stolen property — Pre. 
sumption applied — Whether  rebut- 
tuble.}—Subsequent acts of a woman 
who receives stolen goods from her 
husband are not evidence to show 
such independent activity on her part 
at the time of receiving the goods as 
will rebut the presumption that she 
was acting under the coercion of her 
husband. 

Qu.: whether the presumption is 
conclusive.—R. v. JOURDAIN & CROTT! 
(1877), Knox, 465.—AUS., 


~~ --- ---- -~th prisoner had 
been found in possession of a portion 
of the stolen property under cireum- 
stances from w 
infer that when the property was 
received each prisoner knew that 


was stolen. The question of coercion | 


ch the jury might , 
ret | 
it | 


of coercion should have been left to 
the jury, & they should have been told 
that they ought to acquit the wife if 
they found that she received the stolen 
property at the same time as her hus- 
band, unless they were satisfied that 
she did so voluntarily. The jury 
should have becn told to acquit the 
wife if they found that sho received 
the stolen property from her husband, 
even though she had at the time of 
receiving a guilty knowledge.—-R.  v. 
CRN (1895), 21 V. L. R. 387.- 


PART I. cane 5, SUB-SECT. 4.— 
e 4} a 

l. Whether Neale ita applicable 
lo misdemeanours. }—-When s husband 
& wife are jointly charged with the 
commission of an offence :—Semble : 
there is no presumption of compulsion 
on the husband's part in the case of a 
misdemeanour. In any case such 
presumption only arises in the case of 
the wife’s acting in the husband’s 

resence; & it is a question for the 
ury in each case whether compulsion 
was exercised or not.--R. v. HALLETT 
(1911), 45 1. L. T. 34.—IR, 

m. J—The doctrine of co- 
ercion of married women in criminal 
cases applies equally to inisdemeanours. 

~ANON. (1841), Ir. Cir. Rep. 374.—IR. 

892 i. Uttering counterfeit coin—Pre- 


sumption gppied | ANON. (1841), Ir. 
Cir. Rep. 374.—IR, 
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(1817), 1 Russell on Crimes & Misdemeanours, 
8th ed., 100. 

399. Libel—-Coercion no _ defence.|—R.  v. 
LAWLEY (LADY) (1732), 2 Barn. K. B. 147; 94 
E. R. 412. 

Conspiracy—Husband & wife.]—See Nos. 835, 
836, post. 

400. Husband & wife conspiring with 
others—Conspiracy to ruin trade—Presumption 
not applied.|—The husband & wife & servants were 
indicted for a conspiracy to ruin the trade of 
prosecutor, who was the King’s card-maker. 
The evidence against them was, that they had at 
several times given money to prosecutor’s appren- 
tices to put grease into the paste, which had spoiled 
the cards. But there was no account given, that 
ever more than one at a time were present, though 
it was proved they had all given money in their 
turns. It was objected, that this could not be a 
conspiracy, for two men might do the same thing 
without having any previous communication with 
one another :—Held: defts. being all of a family, 
& concerned in making of cards, it would amount 
to evidence of a conspiracy.—R. v. CopE (1719), 1 
Stra. 144; 93 E. R. 438. 

401. Conspiracy to defraud — Pre- 
sumption applied.|—-A. & B., his wife, were indicted 
with C., for conspiring to defraud a railway co. 
An accident occurred upon the railway. <A. wrote 
to the co. saying that B. & C. were injured by the 
accident, & demanding compensation. <A surgeon 
went on behalf of the co. & found B. & C. in bed 
in separate rooms in the same house. <A. was in 
the next room to that in which B. was lying. He 
received the surgeon & introduced him to B. B. 
detailed her injuries to the surgeon, & ascribed 
them to the accident. Neither B. nor C. was 
injured :—Held: B. must be presumed to have 
acted under the coercion of her husband, & was 
therefore entitled to an acquittal.—R. v. DUNCAN 
(1849), 138 J. P. 220. 

402. Keeping brothel—Husband & wife jointly 
reer A husband & wife may be indicted 
jointly for keeping a brothel.—R. v. WILLIAMS 
att 10 Mod. Rep. 63; 1 Salk. 384; 88 E. R. 
a ee ‘—Folld. R. v. Dixon (1715), 10 Mote Nep 335. 


efd. K. v. Crofts (1739), 2 Stra. 1120. entd. &. v. 
Harvey (1731), Sess. Cas. K. B. 122. 


408. Keeping gaming-house—Husband & wife 
jointly indicted.]|—An indictment will lie against a 
man & his wife jointly for keeping a gaming- 
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house.—R. v. Drxon (1716), 10 Mod. Rep. 335 ; 
88 E. R. 753. 
Annotation :—-Refd. R. v. Crofts (1739), 7 Mod. Rep. 397. 

404. Selling gin—Married woman convicted.|— 
R. v. Crorrs (1739), 2 Stra. 1120; 7 Mod. Rep. 
397; 93 E. R. 1071. 

405. Common scold—Married woman may be 
indicted.|—R. v. Foxspy (1704), 6 Mod. Rep. 178, 
213; 1 Salk. 266; 87 BH. R. 933, 965. 

406. Maintaining previous bastard—-Order of 
justices—Married woman Hable for failure to 
maintain.|—A married woman may be committed 
for not maintaining her previous bastard, pursuant 
to an order of two justices.—R. v. TAYLOR (LATE 
BENT) (1765), 3 Burr. 1679; 97 E. R. 1043. 
Annotation :-—Refd. R. v. Bowen (1793), Nolan, 186. 


(a) Proof of Marriage. 
407. Indictment as wife sufficient.|—-R. v. 
KNIGHT, No. 375, ante. 
408. Cohabitation & reputation may be suffi- 
cient.]|—R. v. ATKINSON, No. 387, ante. 











409. -}— QuiINN’s CASE (1825), 1 Lew. 
C.-C. 1. 
410. .|—Where on the trial of a man & 


woman for larceny it appears by the evidence that 
they addressed each other as husband & wife, & 
passed & appeared as such, & were so spoken of 
by witnesses for the prosecution, it will be for the 
jury to say whether they are satisfied that they 
are in fact husband & wife, even though the woman 
pleaded to the indictment which described her as 
a “ single woman.” 

In such a case a female prisoner ought not to 
be indicted as a single woman.—R. v. WOODWARD 
(1838), 8 C. & P. 561. 

411. ———- Even though marriage 
invalid.|—R. v. Goon, No. 366, ante. 

412. ——.]—R. v. McGinnes, No. 394, ante. 

413. ——— Evidence of actual marriage not 
essential.|—R. v. TorpEy, No. 346, ante. 

414, Cohabitation & reputation not sufficlent— 
Evidence must be given to satisfy jury of marriage 
—Evidence of actual marriage not essential.]—If 
a man & woman be jointly indicted for a larceny, 
the latter as a single woman, it is not sufficient to 
entitle her to an acquittal on the ground of coercion, 
to prove both jointly committed the offence, & 
that she had lived with the man for two years, & 
was reputed his wife; but such evidence must be 
given as to satisfy the jury that prisoners arc in 
fact married persons, although it is not absolutely 


probably 


402 i. K eeping brothel—Husband & 
wife jointly indicted.}—There may be 
joint’ conviction against husband & 
wife for keeping a house of ill-fame ; 
the keeping has nothing to do with the 
ownership of the house, but with the 
management of it.—R. v 
(1888), 16 O. It. 590.—CAN. 


n. Wife only indicted—Effect 
of statute on presumption. }—A married 
woman was indicted before the Dis- 
trict Ct. for that she, ‘ appearing, 
acting & behaving as the mistress 
of a certain house,” unlawfully did 
keep, maintain, & use the said house 
as &® common bawdy-house.”? The 
evidence showed that accused lived 
with her husband & three children in 
a certain dwelling-house, & used a 
room in an outhouse at the rear of the 
dwelling -house for purposes of prostitu- 
nat inviting men into it at night 
Tene & period of several months. 
7 e dwelling & outhouse were both 

1© property of the husband. Beyond 
re fact that the husband lived with 
er in the dwelling, & was generally 
fe home, there was no evidence that 
: 44 knew of his wife’s misconduct, & 

ere was no ovidence whatever that 


WARREN 





| 


the husband had by threats, or by 
personal violence, or in any other way 
coerced the accused into leading a life 
of prostitution. The District Judge. 
in summing up, told the jury that 
there was no evidence whatever that 
the accused was acting under the com- 
puson or coercion of her husband. 

he jury brought in a special verdict, 
viz.: (1) That the accused kept the 
room referred to for the purpose of 
prostitution; (2) that she was acting 
under the coercion of her husband ; 
& (3) that she kept the room for the 
purpose aforesaid with the knowledge 
& consent of her husband. The Crown 
Prosecutor contended that the second 
finding was perverse, & the third not 
only perverse, but also no answer to 
the charge, & that a_ verdict of 
‘“* Guilty ’’ should be entered. The 
District Judge held that he was bound 
to accept the findings, & directed a 
verdict of ‘* Not guilty ’’ to be recorded, 
& discharged the accused :—Held: it 
appeared from the case that the jury 
by the word ‘ coercion,”’ in the second 
finding, meant ‘‘ compulsion ”’ within 
the meaning of Criminal Code, s. 24 
& in that finding they had disregarded 
the direction of the judge, & also the 


want of evidence of such compuiIsion ; 
but that, as the jury had found the 
legal excuse, & the special verdict was 
not insensible, judgment of acquittal 
had been rightly entered. The effect 
of Criminal Code, s. 24, was to put 
an end altogether to the doctrine of 
excuse on the ground of coercion by a 
husband ; the (pe had not found that. 
the act was done under ‘‘ compulsion ”’ 
as defined by sect. 24; the second & 
third findings were therefore insensible 
& irrelevant.—R. v. HowarpD (1894), 
13 N. Z L. R. 619.—N.Z. 


0. Selling intoxicating liquor—Pre- 
sumption applied. }— Deft. was a married 
woman, & the sale of the liquor 
took place in the presence of her hus- 
band: but the evidence showed that 
she was the more active party, & she 
was the ponent of the house, in 
which the sale took place :—-Held: 
having regard to R.S. QO. 1887 (c. 194), 
8. 112 (2), even if the eles a that 
the sale was made through the com- 
pulsion of the husband had not been 
removed by the Code, s. 13, it would 
have been rebutted by the circum- 
stances.—R. v. MCGREGOR (1895), 26 
O. Rh. 115.—CAN. 
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Sect. 5.—Criminal capacity: Sub-sect. 4, B. (d); 
sub-sect.5. Sect.6: Sub-sect. 1, A. (a) & (6).] 


necessary to prove the actual marriage of the 
parties.—R. v. HASSALL (1826), 2 C. & P. 434. 

415. Mere cohabitation not sufficient.]——R. v. 
Court, No. 360, ante. 


SUB-SECT. 5.—PRIVILEGED PERSONS. 

416. The Crown—Not subject to coercive power 
of court.|—CookKkr’s Case (1660), 5 State Tr. 
1077. 

Annotation :—-Mentd. Crosthwaite v. Gardner (1852), 18 

Q. B. 640. 


417. ——-— ‘‘The King can do no wrong.’’]— 
The maxim that ‘‘ the King can do no wrong” is 
true in the sense that he cannot be sued civilly or 
criminally for a supposed vee ; that which the 
Sovereign does personally the law presumes will 
not be wrong (ERLE, C.J.).—ToBIN v. R. (1864), 
16C. B. N.S. 310; 4 New Rep. 274; 83 L. J.C. P. 
199; 10 L. T. 762; 10 Jur. N.S. 1029; 12 W. R. 
838; 2 Mar. L. C. 45; 143 EB. R. 1148. 
Annotations :—-Consd. Windsor & Annapolis Ry. v. R. & 

Western Counties Ry. (1886), 11 App. Cas. 607. Refd. 

Feather v. R. eeeh 6 B. & 8. 257; Thomas v. R. (1874), 

LL. R. 10 Q. B. 31; Nireaha Tamaki v. Baker, [1901] 

A. C. 561; A.-G. v. De Keyser’s Royal Hotel, [1920) 

A. ©. 508; Johnstone v. Pedlar, [1921] 2 A. C. 262. 
Mentd. Jamieson v. Downie, [1923] A. C. 691. 

See, generally, CONSTITUTIONAL Law, Vol. XI., 
pp. 518 et seq. 

418. Foreign Sovereigns — Deposed, exiled, or 
fugitive in England.|—R. v. Mary, QUEEN OF 
Scots (1586), 1 State Tr. 1161. 

See, also, ACTION, Vol. I., p. 48, Nos. 384-395. 

Parliament.]|—See PARLIAMENT. 

Ambassadors.|—See CONSTITUTIONAL Law, Vol. 
XI., pp. 536-539, Nos. 390-421. 


SecT. 6.—DEGREES OF CRIMINAL LIABILITY. 
SUB-SECT. 1.—PRINCIPALS AND ACCESSORIES. 
A. When all are Principals. 

(a) In General. 

419. Treason.|—At common law where two 
conspire to commit treason, & one only executes 
it, both are traitors. —THROGMORTON’S CASE (1554), 


1 Dyer, 98 b; 1 State Tr. 869; 73 E. R. 215. 
Annotation :—Refd. Williams’ Case (1619), 2 State Tr. 1085, 


gener ——.]— ANON. (1553), Ben. 14; 123 E. R. 








421. Vio CASE (1660), 5 State 
Tr. 983; Kel. 12; 84 E. R. 1059. ! 
422. -]—If any person be in actual re- 


bellion against the King, & another person, who 

really & actually was not in rebellion, does receive, 

harbour, comfort & conceal him that was such, a 

receiver is aS much a traitor as he who indeed 

bore arms (JEFFERIES, O.J.).—LIsLE’s (LADY 

ALICE) CASE (1685), 11 State Tr. 297; Fost. 346. 
See, also, No. 431, post. 


PART I. SECT. 6, SUB-SECT. 1.— 
A. (a). @ treasonable 
419i. Treason.}—A person who, at act with them 
a meeting, seconds a resolution which 
contains such a statement as is pro- 
vided in War Precaution Regs. 1915, 
Reg. 28, ‘‘ likely to prejudice recruit- 
ing of any of H.M. Forces ” is cqually 
guilty of the offence with the mover, 
ut that the chairman of a meeting 
who merely puts such a resolution to 
the vote of the meeting is not guilty 
of the offence.—PEARCE v. JONES, 
SMITH v. JONES (1917), 23 C. L. R. 
438.— AUS, 


treasonable 
associates 


| 


419 ii. —-——.}—If men are engaged in 
Pp dca & other men 
forward that p 
though they may not be acquainte 
with the treasonable intentions of the 

arty whose acts they are furthering, 

hey will be traitors in the contempla- 
tion of the law, though they be i 
of the treasonable intent. So 
man, or body of men, be engaged in a 
urpoge, 
elf with them, 
affords them his assistance é& 
though he may be ignorant of the 
treasonable intent, he would be guilty 


AND PROCEDURE. 


423. & trespass.]—In trespass & treason, 
the highest & the lowest offences, there are not any 
accessories, but all are principals, but in case of 
felony & in case of death, etc., there may be 
accessories. ACCESSORY (NONE IN TREASON, ETC.) 
(1612), 12 Co. Rep. 81; 77 E. R. 1359. 

42 a) On an indictment for falsely 
arresting a man by a certain warrant, & thereby 
extorting divers sums of money, knowing the said 
warrant to be forged :—Qu.: whether the forgery 
be matter of description or of aggravation only. 

(2) A fact which would make one accessory In 
felony, in treason & in trespass makes him a princi- 

al (Hout, C.J.).—R. v. Tracy (1703), 6 Mod. Rep. 
0; 87 E. R. 796. 


Annotation :-—Generally, Mentd. R. v. Daniell (1704), 6 
Mod. Rep. 99. 


Forgery.|—See Forgery Act, 1913 (c. 27), s. 11. 

425. Misdemeanour.] — Accessory (NONE IN 
TREASON, ETC.), No. 423, ante. 

426. ——.]-—R. v. Tracy, No. 424, ante. 

427. .|—If A. counsel & encourage B. to 
set fire to a malt-house, & B. attempt to set it on 
fire, both may be jointly indicted as principals for 
the misdemeanour of attempting to set the malt- 
house on fire, although A. was not present at the 
time of the attempt.—R. v. CLayTon (1843), 1 
Car. & Kir. 128. 

Annotation :—Apld. Gould v. Houghton, (1921] 1 K. B. 509. 

428. .|—On an indictment for obtaining 
money, etc., under false pretences, a party who has 
concurred & assisted in the fraud may be convicted 
as principal, though not present at the time of 
making the pretence & obtaining the money. 

In misdemeanours all parties are rincipals, 
whether present or not (per CUR.).—-MOLAND’S 
CASE (1843), 2 Mood. C. C. 276, C. C. R. 

Annotation :—Apld. Gould v. Houghton, [1921] 1 K. B. 509. 

429. .]|—Prisoner & one J. were indicted 
for a misdemcanour in uttering a counterfeit coin. 
The uttering was effected by J. in the absence of 
prisoner, but the jury found that they were both 
engaged, on the evening on which the uttering 
took place, in the common purpose of uttering 
counterfeit shillings, & that, in pursuance of that 
common purpose J. uttered the coin specified in 
the indictment :—Held: prisoner was rightly 
convicted as a principal, there being no accessories 
in misdemeanour.—GREENWOOD’S CASE (1852), 
2 Den. 453; 21 L. J. M. C. 127; 19 L. T. O. S. 
191; 16 J. P. 356; 16 Jur. 390; 5 Cox, C. C. 


521, C. C. R. 
Gould v. Houghton, [1921} 1 K. B. 
D. 534. 





eee 














Annotations :—Consd. 
509. Refd. R. v. Coney (1882), 8 Q. B. D. 


430. -——.]—B. was summoned before justices 
for aiding & abetting S. to obtain money by false 
pretences, & both 8S. & B. were committed to take 
their trial, S. on the charge of attempting to obtain 
money by false pretences, & B. on the charge of 
aiding & abetting S. to commit that offence. At 
sessions, an indictment against S. & B. for jointly 
attempting to obtain money by false pretences 
was preferred, without the leave required by 
Vexatious Indictments Act, 1859 (c. 17), & found 
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of high ‘treason.—R. v. O’DONOHUE 
(1848), 7 State Tr. N. 8S. 1091.—IR. 


419 iii. -+—But in high treason 
all are principals ; the man who incites 
to the commission of war, or any other 
species of treason, is held to be elf 
guilty & to stand in the same degree 
of guilt with the person who actually 
commits the crime of treason. He 
who incites to war, if war be levied, 
himself levies war within the meaning 
of the phrase, & accor to the 
authority of the law.—R. v, AGHER 
(1848), State Tr. N, 8. 1091.— IR. 
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any man who 
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aid, 


Part J.—PRIncIPLES oF CRIMINAL LIABILITY. 


by the grand jury, upon which S. & B. were tried 
jointly, & S. acquitted & B. found guilty. At the 
trial the objection was taken, & overruled, that 
the indictment, having been preferred against B. 
for an offence upon which he had not been com- 
mitted for trial, should be quashed; & after 
verdict another objection was taken & overruled, 
that S., the pone, having been acquitted, B., 
an aider & abettor, could not be found guilty :— 
Held: (1) sect. 1 of the Act was inapplicable, as 
that applied only to the offence of ‘“ obtaining 
money or other property by false pretences,” & 
not to the offence of *‘ attempting to obtain money 
or other property by false pretences’’; (2) the 
second objection was untenable, as in misde- 
meanour all were principals.—R. v. BURTON (1875), 
32 L. T. 6389; 30 J. P. 5382; 13 Cox, C. C. 71, 
C. O. R. 

Annotctions :—As to Consd. Gould v. Houghton, [1921] 


(2) 
1K. B. 509. Refd. R. v. De Marney (1906), 71 J. P. 14; 
Du Cros v. Lambourne, [1907] 1K. B. 40; Morris v. Tolman, 


(1923] 1 K. B. 166. 

431. —-—.]—An accessory before the fact to a 
misdemeanour, which includes offences punishable 
on summary conviction, is for the purpose of con- 
viction to be regarded as a principal offender. 

Applts., wholesale dealers, were charged with 
aiding & abetting G., a customer whom they had 
supplied with an article of food, in the offence, 
under Sale of Food & Drugs Acts, to which the 
latter pleaded guilty, of selling that article to resp., 
it being adulterated, but sold by G. as received 
from applts. It had been purchased by resp. from 
G. for test purposes, & by Sale of Food & Drugs 
Act, 1899 (c. 51), s. 19, a ‘‘ prosecution under ”’ 
those Acts in the above circumstances could not 
be instituted after the expiration of 28 days after 
the purchase. The proceedings against applts. 
had been instituted more than 28 days after :— 
Held: as applts. were accessories to G.’s offence, 
which was a misdemeanour, they were to be 
regarded as poe & as such were entitled to 
the benefit of sect. 19 of the Act of 1899, & accord- 
ingly the proceedings against them were out of 

ime. 

For some purposes of indictment & procedure the 
law recognises accessories as such, in cases of high 
treason even, & I am of opinion that for similar 
purposes they are to be recognised in cases of 
misdemeanour (DARLING, J.).—-GouLD & Co. v. 
HovuGuTon, [1921] 1 K. B. 509; 90 L. J. K. B. 
369; 124 L. T. 566; 85 J. P. 93; 37 T. L. BR. 
291; 65 Sol. Jo. 344; 26 Cox, C. C. 693; 19 
L. G. RR. 85, D. C. 





(6) Partial Presence. 


432, Presence during whole transaction not 
essential—-Forgery.]—-If several combine to forge 
an. instrument, & each executes by himself a 
distinct part of the forgery, & they are not together 
when the instrument completed, they are 
nevertheless all guilty as principals.—BINGLEY’s 
yaa (1821), Russ. & Ry. 446, C. OC. R. 

notations :-— i : .C.C. 

S04. Retd, Dado's Case (1691), 1 Mood. 0. 80h OS 

433, —— Ignorance as to other persons 
engaged in the enterprise.|—If several make dis- 
tinct parts of a forged instrument, each is a 
principal, though he does not know by whom the 





other parts are executed, & though it is finished 
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A. (b) 


‘ wards, 
Pp. Presence during whole transaction duced a 
not essential—-Falee pretences. }—A.& B, | & B. clean 


go together to C. A., in the pres- 
ence of B., says to C., ‘* We have a 


bit of Been ee b portly 

0 ogether, A. pro- 
of metal resembling gold 
it, taking away some sand, 
etc., from the metal. C. then bought 
the whole supposing it to be gold & 


75 


by one alone, in the absence of the others.— 
eco s CAsE (1831), 1 Mood. C. C. 304, 

434, ——- ——— -———.]—The makers of the 

aper & plate respectively for the purpose of 
orging a note, afterwards filled up by a third 
person, are principals in the forgery with that 
person, though each executed his part in the 
absence of the others, & without knowing by whom 
the other parts are executed.—DADE’s CAsE 
(1831), 1 Mood. C. C. 307, C. C. R. 

435, Larceny.]—A., who intended to sell 
his mare, sent his servant with her to M. fair, the 
servant having no authority either to sell the mare 
or deal with her in any way. Prisoner asked the 
servant the price, & desired the servant to trot 
her out, & prisoner then went to two men, & having 
talked to them went away. These two men then 
came up & persuaded the servant to exchange the 
mare for a horse they had, & they would give £24 
forthe chop. They changed the saddles, & without 
giving any money rode away with the mare, 
leaving the servant with a horse of little value. 
Four days after prisoner sold the mare at B. 
stating that he had got her in a chop at M. fair :— 
Held: as the servant had the mere charge of the 
mare, & had no right to deal with the property in 
her, prisoner ought to be convicted of stealing her, 
provided that the jury were satisfied that prisoner 
was in league with the two other men, & that the 
three, by a fraud in which each of them was to 
take his part, & did take his part, induced the 
servant to part with the possession of the mare 
under colour of an exchange, but they intending 
all the while to steal the mare.—R. v. SHEPPARD 
(1839), 9 C. & P. 121. 

Annotation :—Refd. R. v. Middleton (1873), L. R. 2 C. C. R. 38, 

436. .|—Where the evidence against 
two prisoners indicted for stealing oats was that 
A. took the oats from prosecutor’s sacks & placed 
them under a cart, & B. came up a few minutes 
after & said ‘‘ It is all right,’ & put the oats in a 
cart & took them to his house; on the objection 
that there was no evidence to connect the latter 
with the original taking :—Held: (1) both were 
principals in the larceny, & B. was not a receiver ; 
(2) as the evidence showed one transaction in 
which both prisoners concurred, & both had been 
present at some parts of the transaction, both 
could be convicted as principals in the larceny.— 
R. v. Ketty & M‘Cartruy (1847), 2 Car. & Kir. 
379; 2 Cox, C. C. 171. 

437. Burglary.J—(1) A room door was 
latched, & one person lifted the latch & entered 
the room & concealed himself for the purpose of 
committing a robbery there, which he afterwards 
accomplished. Two other persons were present 
with him at the time he lifted the latch, for the 
purpose of assisting him to enter, & screened him 
from observation by opening an umbrella :—Held : 
the two were in law parties to the breaking & 
entering, & were answerable for the robbery which 
took place afterwards, though they were not near 
the spot at the time when it was perpetrated. 

(2) In burglary, where the breaking is one night, 
& the entry the night after, a person present at 
the breaking, though not present at the entering, 
is in law guilty of the whole offence.—R. v. JORDAN 
(1836), 7 C. & P. 482; 3 Nev. & M. M. CO. 443. 


Annotations :—Distd. R. v. Tuckwell (1841), Car. & M. 215. 
Refd. Saqui & Lawrence vy. Stearns (1910), 103 L. T. 583. 


Shortly after- ube 

















paid for it as such. One-third of 
metal was bress:—Held: A. & 
were guilty of obtaining money under 
false pretences.—R. v. EBSwOoRTH & 
COcoRAN (1854), 1 N. 8S. W. 8. C. R. 
25.—AUS. 
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Sect. ar lea of criminal liability: Sub-sect. 
2, A. ‘ 





SUB-SECT. 2.—PRINCIPALS IN THE FIRST DEGREE. 
A. Liability for Acts done by Agents. 


See Sect. 3, ante. 


4388. When agent is innocent — Larceny.] — 
(1) If a man does, by means of an innocent agent, 
an act which amounts to a felony, the employer, 
& not the agent, is accountable for the act. 

Where a prisoner was indicted in one count, for 
stealing from the mine of one H. coal, the property 
of H., &, in the same count, for stealing from the 
mines of thirty other proprietors coal, the property 
of each of such other proprietors, & it appeared 
that all the coal so alleged to have been stolen 
had been raised at one shaft :—Held: (2) prose- 
cutor could not be called upon to elect on which 
charge he would go to the jury; (8) although, for 
the sake of convenience in trying prisoner, the 
judge might direct the jury to confine their atten- 
tion to one particular charge, yet prosecutor was 
entitled to give evidence in support of all the 
charges laid in the indictment; (4) proof of such 
charges might be relied on, in order to show a 
felonious intent, as long as coal was gotten from 
one shaft, it was continuous taking, though the 
working was carried on by means of different 
levels & cuttings, & into the lands of different 
people.—R. v. BLEASDALE (1848), 2 Car. & Kir. 
765. 

Annotations :——As to (2) Refd. R. v. Rearden (1864), 4 
¥.& ¥F. 76; R. v. Henwood (1870), 22 L. T. 486. As to (4) 
Refd. R. v. Firth (1869), L. R. 1 C. C. R. 172. 

439. —-—— |—(1) If A., by letter, desire 
B. an innocent agent, to write the name of ‘‘ W.” 
to a receipt of a Post Office order, & the innocent 
agent do it, believing that he is authorised to do it, 
A. is a principal in this forgery, & it makes no 
difference that by the letter A. says to B. that he 
is “‘ at liberty’ to sign the name of W. & does 
not in express words direct him to do so. 

(2) If A. before the date of the letter sent to B. 
received by post a letter of an earlier date pur- 
porting to have come from W. & bearing post- 
marks of earlier date, from which it may be inferred 
that he was authorised to make use of the name of 
W., A.’s counsel, on his trial for the forgery, is 
entitled to state the contents o1 that letter, & to 
give it in evidence, with a view of showing that 
A. bond fide believed that he had the authority 
of W. for directing B. to sign the name of W. to 
3 receipt.—R. v. CLIFFORD (1845), 2 Car. & Kir. 

02. 

440. —-—— State of mind of agent question 
for jury.|—Prisoner induced a child, of the age of 
nine years, to rob his father’s till, & give him the 
money. On an indictment as principal for this 
offence, it is a question for the jury whether the 
child was an innocent agent, or particeps criminis, 
&, if the latter, prisoner must be acquitted.—R. v. 
MANLEY (1844), 3 L. T. O. S. 22; 1 Cox, ©. CG. 104. 
_ 441. Forgery.|—Where prisoner utters an 
instrument with a forged indorsement or other 
writing, & a short time previously the instrument 
is shown to have been in his possession without 
such indorsement, etc., there is some evidence of 
forgery, although there be no proof of the indorse- 
ment being in prisoner’s handwriting, or even 
though it be shown that he is unable to write. 

Although prisoner might not be able to write 
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438 i. When agent is innocent—- 
Larceny.}—Prisoner having been in- 
dicted for stealing a cow it appeared 


pound to A., & 


that he sold her while in the public 
gave hiin a receipt for 
the purchase-money to 
pound-keeper. A. thereupon in 
suance of such sale took the animal 
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himself, yet if he got any one in the street to write 
his name, he is as much guilty of forgery as if he 
wrote it himself (ERLE, J.).—R. v. JAMES (1849), 
4 Cox, C. C. 90. 

442. ——— Agent to more than one 
principal.|—(1) Three prisoners were indicted for 
feloniously engraving & making two parts of a 

romissory note. The indictment was framed on 
Foreery Act, 1830 (c. 66), s. 19. The plates were 
engraved by one who was an innocent agent in 
the transaction. It appeared that two of the 
prisoners only were present at the time when the 
order was given for the engraving of the pa 
but they said they were employed to get it done 
by a third person, & there was some evidence to 
connect the third prisoner with the other two in 
subsequent parts of the transaction :—Held: in 
order to find all three guilty, the jury must be 
satisfied that they jointly re wt hee the engraver, 
but it was not necessary that they should all be 
present when the order was given, as it would be 
sufficient. if one first communicated with the other 
two, & that all three concurred in the employment 
of the engraver. 

(2) Semble: if prisoners, by means of the 
engraver, caused the plates to be engraved, they 
would be within the provisions of the statute, 
whether they knew the nature of the instrument 
engraved or not.—R. v. MAzEau (1840), 9 C. & P. 
676. 

Annotation :-—As to (1) Refd. R. v. Banner (1844), 1 Car. & 

Kir. 295. 

443. .|—Where two persons, 
one of whom was resident in England & the other 
abroad, were indicted for making & engraving a 
plate for the purposes of forgery, & it was proved 
that the one resident in England gave the order 
for the manufacture of the plate to an innocent 
agent, resident in England, who never saw the 
other until it was completed :—Held: they were 
both correctly charged as principals. 

If a person does an act with a guilty intent, he 
is not the agent of any one. If he does it innocently, 
he is the agent of some person or persons, & if two 
have agreed to employ him, he is the agent of 
both. It makes no difference whether they were 
in England or elsewhere. When they have once 
agreed to do the thing, the act of one is the act of 
all, although the rest be absent at the time 
(ALDERSON, B.).—R. v. BULL & Sciumipt (1845), 
7L.T. 0.8.7; 1 Cox, C. C. 281. 

444, ——- —---—— Uttering forged note.]|—(1) If 
A. knowingly delivers a forged bank note to B., 
who knowingly utters it accordingly, prisoner who 
delivered such note to be put off may be convicted 
of having disposed & put away the same on Bank 
of England Act, 1741 (c. 13), s. 11. 

(2) If B. had been innocent & had not known 
that the note was forged the delivery of it by A. to 
B. would have been a guilty uttering of it by A. 
according to the doctrine that when an innocent 
person is employed for a criminal purpose the 
employer must be answerable (RooKE, J.).—R. v. 
PALMER & HUDSON (1804), 1 Bos. & P. N. R. 96; 
ian sy Ry. 72; 2 Leach, 978; 127 KM. lt. 395, 

1, OR. 

445, .|—Giving a forged note 
to an innocent agent, or an accomplice, that he 
may pass it, is a disposing of, & putting it away 
by prisoner, although not present at the time of 
the actual passing. 























away :—-lleld: the taking by A. was 
in effect the taking by the prisoner.— 
. v. Kegs (1868), 8 x. 8. W. 8.0. R. 


show the 
ur- 
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If the agent knew when he offered the note to 
a third person that it was a forged note, prisoner 
can not be considered as principal, but if the agent 
was employed by prisoner as an innocent instru- 
ment, being ignorant that the note was a forged 
one, it will then be the act of prisoner, & he may 
properly be convicted (VAUGHAN, B.).—GILES’s 
CASE (1827), 1 Mood. C. C. 166, C. C. R. 

See Forgery Act, 1913 (c. 27). 


446. Obtaining by false pretences.] — 
Deft., knowing that certain moneys were due to 
B., fraudulently induced a boy, by the promise 
of a penny, to fetch it, saying, ‘‘ Go to the pay- 
table & fetch B.’s money.’ The boy innocently 
went, & having asked for B.’s pay-table money, 
obtained it, & afterwards handed it over to deft. 
The person paying the money would not have 
parted with it if the boy had not said he was sent 
for it, & if he had not believed that the boy was 
authorised by B. to receive it :—Held: (1) deft. 
was indictable for obtaining the money by the 
false pretence that the boy was adthorised to 
receive it; (2) the conviction would be quashed 
upon the ground that such pretence was not 
alleged in the indictment. 

A person putting in motion an innocent agent 
is responsible for his representations (COCKBURN, 
C.J.).—R. v. BUTCHER (1858), Bell, C. C. 6; 28 
L. J.M.C. 14; 32 L. T. 0. S. 110; 22 J. P. 739 ; 
4 Jur. N.S. 1155; 7 W. R. 38; 8 Cox, C. C. 77, 
Cc. C. R. 

447, -—— Falsification of accounts.]—B., a 
collector in the employment of N., collected on 
Feb. 22 from S. £8 14s. 10d. due to N. The 
ordinary course of business was for B., at the end 
of each day, to account to E., N.’s cash clerk, for 
money collected during the day, E.’s duty being 
to enter payments accounted for by B. in the cash 
book. On the evening of Feb. 22, B. gave E. a slip 





£5,’ which EK. copied into the cash book, believing 
it represented the whole amount collected by B. 


from S. :—--Held: B. was rightly convicted under | 
Falsification of Accounts Act, 1875 (c. 24), s. 1.— | 


R. v. Burr (1884), 51 L. T. 607; 49 J. P. 2338; 1 
T. L. R. 108; 15 Cox, C. C. 564, C. C. R. 
Annotation :--—--Consd. R. v. Oliphant, [1905] 2 K. B. 67. 

448. Inciting to arson.|—C. incited H.. a 





girl of fourteen of sufficient understanding for her | 


years, to set fire to a dwelling-house, which C., on 
behalf of his son, the owner, had let to S.C. was 


entitled to dower out of the house but no dower : 


was assigned. H. was indicted for maliciously 


setting fire to a dwelling-house in the possession | 


of 8., & C. as an accessory before the fact :— 
Held: 


would have cleared her of the felony; (2) if she 
had had such an interest, H., who acted by her 
directions, could not have been guilty of felony. 
(3) Semble: if C. had employed a child not at 
years of discretion so that the child was necessarily 


446 i. ——- Obdtaining by fulse pre- 
tencea.}—A. who knowingly employs 
an innocent agent. to obtain money for 
a spurious note is guilty of obtaining 
money under false pretences, & the 
information may charge the false pre- 
tences to have been made by Ak. v. 

.N. 8S. W. S.C. R. 


print nobograph 
engraving boo 


qa. —— Posting obscene letters.]— 
By Act No. 1128 (Post Office Act), 
8. 118, it is provided that “If any 
person knowingly puts into any post 
office in V. any letter packet parcel 
or newspaper beari any indecent 
obscene profane or libellous address 
signature marks words or designs or 


404.—AU 

Yr. 
stocks. }—A 
as such for two 





any pecuniar 
action beyon 
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innocent C. must have been indicted as the 
principal.—Harris’s CaAsE (1753), Fost. 113. 

449. Murder by poisoning.|—A woman 
after she had two daughters by her husband, 
eloped from him & lived with another man; & 
afterwards one of her daughters came to her, & 
she asked her how her father was, to which her 
daughter answered that he had a cold. The wife 
replied, ‘‘ Here is a good powder for him, give it 
him in his possit,’’ & on this the daughter carried 
home the powder, & told all this that her mother 
had said to her to her other sister, who in her 
absence gave the powder to her father in his 
possit, of which he died :—Held: the wife was 
principal in the murder, & also the man with 
whom she ran away, he being proved to be advising 
in the poison; but the two daughters were in no 
fault, they both being ignorant of the poison.— 
ANON. (circa 1634), Kel. 53; 84 EH. R. 1079. 

450. Poison administered by un- 
authorised agent.|—-Prisoner was indicted for the 
murder of her infant child by poison. It appeared 
that she purchased a bottle of laudanum, & 
directed the person who had the care of the child 
to give it a teaspoonful every night. That person 
did not do so, but put the bottle on the mantel- 
piece, where another little child found it, & gave 
part of the contents to prisoner’s child, who, soon 
after, died :—Held: the administering of the 
laudanum by the child was, under all the circum- 
stances of the case, as much, in point of law, an 
administering by prisoner as if she had herself 
actually administered it with her own hand.— 
R. v. MICHAEL (1840), 9 C. & P. 356 ; 2 Mood. C. C. 
120, C. C. R. 

451. ——- --— Poison administered to un- 
intended person.|——(1) If A. intending to kill his 
wife gives her a poisoned apple, & she, being 











' ignorant of it, gives it to a child against whom A. 


(1) C. had no such interest. in the house as | 


| containing any indecent or obscene 


or card or other 
indecent or obscene article he shall be 
liable to a penalty not less than five 
nor exceeding fifty pounds ” :—Held: 
& person may be convicted under this 
sect. for causing another person to put 
an indecent letter into the post office.— 
LOMAX veo (1893), 19 V. L. R. 


Gambling 
broker who merely acts 
arties, one a buyer 
& the other a seller, without having 
interest in the trans- 
his fixed commission, & 


of paper on which he had written “'S. on account 0ver Meant any harm, ee aaa ein is mubdes 


suasion, & the child eats it & dies, this is murder 
in A. & a poisoning by him, but the wife, because 
ignorant, is not guilty. 

(2) If A. persuades B. to poison C., & B. accord- 
' ingly gives poison to C. who eats part of it, & gives 
| the rest to D. who is killed by it, A. is not accessory ~ 
_ to the murder of PD. because it was not the direct 

& immediate effect of the act done in pursuance of 
| A.’s command, but happened accidentally through 
the act of C. to which A. was no way privy, & his 
- command shall not be carried over to any other 
_than to the person intended by him.—R. v. 
SAUNDERS & ARCHER (1575), 2 Plowd. 473; Fost. 
371; 75 BE. R. 706. 
452. When agent acts for the purpose of 
detection of principal—Making die—For counter- 
felt money.|—A. was indicted as a principal for 
| feloniously making a die which would impress thc 
. resemblance of the obverse side of a shilling. A. 
' had gone to a die-sinker & ordered four dies of the 
_ size of a shilling to be made, stating them to be for 
i two whist clubs. One die was to be exactly like 





without any guilty knowledge on his 
part of the intention of the contracting 
parties to gamble in stocks or mer- 
chandise, is not liable to prosecution 
under the criminal code of Canada, 
s. 201 (a) & (6), nor as acceasory under 
sect. 61.—R. v. Down (1899), Q. R. 17 
S. C. 67.—CAN. 

s. Instiyation of principal.}—Applt. 
was tried for murder & found guilty. 
The victim had been killed by applt.’s 
son at the instigation of his father. 
The son, having had his trial previously, 
had been found guilty of manslaughter: 
-—-Held: applt. could be convicted 
of murder.—MILLARD v. R., [1921] 62 
S.C. R. 21; 59 D. L. R. 34.~--CAN. 


lithograph writing 


transactions i 
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Sect. 6.—Degrees of criminal liability: Sub-sect. 2, 
A.,B. & C.; sub-sect. 8, A. (a) 4.] 


the obverse side of a shilling, another with an 
inscription, a third exactly like the reverse side of 
a shilling, & the fourth with an inscription. Before 
making them, the die-sinker communicated with 
the officers of the Mint, who directed him to 
execute prisoner’s order, which he did, & from 
these counterfeit shillings could be coined :— 
Held: A. was rightly indicted for the felony as a 
principal.—R. v. BANNEN (1844), 1 Car. & Kir. 
295 ; 2 Mood. C. C. 309; 8 J. P. 628, C. CO. R. 

Annotation :—Consd. R. v. Valier, Eurico, & Harrison (1844), 

1 Cox, C. C. 84. 

453. |—A party employed to 
engrave a plate for the purpose of forgery on a 
foreign Govt. communicated with the consul of 
es ~ 7" =" ** procured other 
persons to make the plate :—Held: those who 
actually engraved it were to be assumed, in the 
absence of evidence to the contrary, to be innocent 
agents, & the parties who had originally given the 
order were correctly indicted as principals in the 
forgery.—R. v. VALLER, Evurico & HARRISON 
(1844), 4 L. T. O. S. 85; 1 Cox, C. C. 84. 

See Forgery Act, 1913 (c. 24). 

454. When agent is insane—Murder—dAct done 
at instigation of procurer of act.]—If A. puts a 
sword into the hand of a madman & bids him kill 
B. with it, & then A. goeth away, & the madman 
kills B. with the sword as A. commanded him, this 
is murder in A. though absent, & he is principal.—— 
ANON. (circa 1634), Kel. 58; 84 E. R. 1079. 

455. Act done with concurrence of 
principal.|—-A. count in an indictment charged 
A. with the murder of B., & also charged C. & D. 
with being present, aiding & abetting A. in the 
commission of the murder. It appeared that A. 
was an insane person :—Held: (1) C. & D. could 
not be convicted on this count. 

A., who was insane, collected a number of per- 
sons together who armed themselves, having a 
common purpose of resisting the lawfully con- 
stituted authorities, A. having declared that he 
would cut down any constables who came against 
him. A., in the presence of C. & D., two of the 
persons of his party, afterwards shot an assistant 
of a constable who came to apprehend A. under 
a warrant :—Held: C. & D. were guilty of murder 
as principals in the first degree, & any apprehension 
that C. & D. had of personal danger to themselves 
from A. was no ground of defence for continuing 
with him after he had so declared his purpose ; 
(3) it was no ground of defence, that A. & his 
party had no distinct or particular object in view 
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when they assembled together & armed themselves. 
—R. v. TYLER (1838), 8 O. & P. 616. 
Annotation :—As to (1) Refd. R. v. Downing & Powys (1845), 
1 Cox, CO. C. 156. 
Acts done through guilty agent.]|— See Sub-sect. 
4, E., post. 
Concealment of birth.]|—See Part XXXIII., 
Sect. 12, post. 





B. When actual Perpetrator of Act is uncertain. 
456. All are guilty as principals in first degree 
—Murder.|—-SISSINGHURST HovusE CaSsE (1673), 1 
Hale, P. C. 462. 
Toon & B. indicted for the 
murder of C. by shooting. In the first count A. 
was charged as principal in the first degree, B. as 
present, aiding & abetting him. In the second 
count B. as principal in the first degree, A. as 
aiding & abetting. The jury convicted both, but 
said, that they were not satisfied as to which 
fired :—Held: (1) the jury were not bound to find 
prisoners guilty of one or other of the counts only ; 
(2) notwithstanding the word ‘ afterwards” in 
the second count both the counts related sub- 
stantially to the same person killed & to one 
killing, & might have been transposed without any 
alteration of time or meaning.—R. v. DOWNING 
(1845), 1 Den. 52; 2 Car. & Kir. 382; 9 J. P. 166; 
1 Cox, C. C. 156, C. C. R. 


Annotation :—As to (1) Refd. Campbell & Haynes v. R. 
(1847), 2 Cox, C. C. 463. 


458. Manslaughter.|—- When two or more 
are charged with murder, & one of them has 
received provocation, as a blow, which would 
reduce homicide to manslaughter, & it cannot be 
proved which of them inflicted the fatal blow, 
neither of them can be convicted of murder, with- 
out proof of a common design to inflict the homi- 
cidal act; nor of manslaughter without proof of 
a common design to inflict unlawful violence. 

One of two men being struck by a third, the other 
incited him to strike in return; &, after the lapse 
of several minutes, the assailant having gone 
away, both pursued him with that purpose, & it 
appeared that, without any previous fighting, he 
was knocked down, & that then one or other of them, 
it could not be proved which, kicked him in the eye 
with a heavy iron shod boot, causing his death :— 
Held: neither of them was guilty of murder, 
there being no evidence of a common design to 
kill, or to inflict murderous or felonious violence, 
but both were guilty of manslaughter.—R. v. 
TURNER (1864), 4 F. & F. 339. 

459. —— By negligence.!—A., B. & C. 
went into a field in proximity to certain roads & 
houses, taking with them a rifle which would be 
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456 {. All are guilty as principals in 
first degrec—Murder.}—The prisoner 
was rightly convicted of murder, as he 
& the others were phgener in the com- 
mission of a felony, & evidently deter- 
mined to affect their object at all 
hazards, & although the risoner 
personally might not have inflicted 
the fatal wound.—R. v. MoGaR (1850), 
1 Legge, 655.—AUS. 

456 ii. -}—-Where sevora] 
accused persons struck the deceased 
several blows, one of which only was 
fatal, & it was not found who struck 
the fatal blow :—Held: in the cir- 
cumstances, it could not be said that 
those who did not strike the fatal blow 
contemplated the likelihood of such a 
blow being struck by the others in 

rosecution of the common ee & 
hey were all guilty under Penal Code, 
s. 326, & not under sect. 302.— 

OURIDAS NAMASUDRA v. R. (1908), 

I. L. R. 36 Cale. 659.—IND. 








456 iii. —--— ~-~~—.]—In a trial of 
husband & wife for murder of their 
infant son, the medical evidence was 
that death had been caused by the 
infliction of external violence causing 
fracture of the skull. The jury were 
charged, (1) if they were satisfied that 
the violence had been the criminal 
act of one of the prisoners, that was 
not sufficient to enable them to bring 
in a verdict of guilty against both, 
unless they found more evidence of 
concurrence on the part of the other 
spouse than mere presence or subse- 
quent silence; (2) if there were no 
such evidence of concurrence, & there 
was no satisfactory evidence to prove 
which of the panels inflicted the 
violence, then the jury must find the 
charge not proven against either.— 
H.M. ADVOOATE v. ROBERTSON (1896), 
2 Adam, 92.—S8COT. 


458 i. ——— Manslaughter.}—In an 
indictment is Sora three persons for 
culpable homicide of a girl killed by a 


single rifle shot, & for culpable & 
reckless discharge of loaded firearms 
in the direction of a public place to 
the alarm & danger of the lieges— 
endo repelled (1) as the alleged 
culpability consisted in reckless firing, 
& it was not stated by whom the shot 
was fired, thore could not be responsi- 
bility on the part of any one of the 
panels for the recklessness of another: 
—Held : if two or more persons join 
in reckless firing in the direction of a 
ublic place & one of the Heges is 
illed, although it is not proved b 
which of the party. shot was fired, all 
are guilty of culpable homicide.— 
H.M. ADVOCATE v. BARBIER CAMPBELL 
eae ), 6 Irv. 482; 40 Se. Jur. 


t. ——- Unlawful wounding. —Two 
ersons weré indicted for assaulting 
putting the prosecutor in bodily 
fear, & stealing money from his person, 
& immediately afterwards feloniously 
wounding him :—Held: there being 
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deadly at a mile, for the purpose of pracuising : 
firing with it. B. placed a board, which was. 
handed to him by A., in the presence of C., in a 
tree in the field as a target. All three fired shots 
directed at the board so placed, from a distance 
of about 100 yds. No precautions of any kind 
were taken to prevent danger from such firing. 
One of the shots thus fired by one, though it was 
not proved by which one of them, killed a boy in a 
tree in a garden near the field, at a spot distant 
393 yds. from the firing point. A., B. & C., were 
all found guilty by a jury of manslaughter :— 
Held: A., B. & C., had been guilty of a breach of 
duty in firing at the spot in question, without 
taking proper precautions to prevent injury to 
others, & were rightly convicted of manslaughter.— 
R. v. SALMON (1880), 6Q. B. D. 79; 50L. J. M C. 
25; 48 L. T. 573; 45 J. P. 270; 29 W. R. 246; 
14 Cox, C. C. 494, C. C. R. 

460. Robbery with violence.|—-On an 
indictment for wounding with intent to do grievous 
bodily harm, it appeared that two persons, one of 
whom was prisoner, attacked & wounded pro- 
secutor, & robbed him; it was not proved which 
of the two persons inflicted the wound :—Held: 
(1) if prisoner inflicted the wound on prosecutor 
with intent to rob him, he having at the same time 
an intent to do him grievous bodily harm to 
effectuate his intention of robbing, he ought to 
be convicted on this indictment; (2) even if 
prisoner’s was not the hand that inflicted the 
wound, he ought to be convicted on this indict- 
ment, if the jury were satisfied that the two persons 
were engaged in the common purpose of robbing 
prosecutor, & that the other person’s was the hand 
which inflicted the wound.—R. v. BOWEN (1841), 
Car. & M. 149. 

461. Trespass in pursuit of game.]— 
Where applt. & another man were seen standing on 
a highway & looking through a hole in a hedge, no 
one else being near, & a gun was heard to be fired, 
& a dead partridge recently killed was found in 
the adjoining field within eighteen yards of the 
fence :—Held: the magistrates were right in 
convicting him for unlawfully committing a tres- 
pass on the highway in pursuit of game. 

There was evidence that applt. was with others 
with the joint & common purpose of killing game. 
& that game was killed, &, that being so, he is 
liable (ERLE, C.J.).-MAYHEW v. WARDLEY (1863), 








evidence that both prisoners took part 
in the transaction, although the evi- 


when the first violence is committed 


79 


140. B. N. 8. 550; 2 New Rep. 325; 8 L. T. 504; 

143 BE. R. 561. 

Annotations :—Refd. R. v. Littlechild (1871), L. R. 6 Q. B. 
293; Pratt v. Martin (1911), 27 T. L. R. 377. 


C. When Actual Perpetrator of Act is not present. 

462. Poison procured by accused—Poison taken 
in absence of accused.|—(1) He who maliciously 
& with intent to kill procures another to drink 
poison, is a principal murderer, although he is not 
present at the time of the taking the poison. 

(2) The plea auterfois acquit is a good plea only 
when the acquittal is upon an indictment sufficient 
in law. 

(3) If a man be convicted either by verdict or 
by confession upon an insufficient indictment, & 
no judgment is given thereon, he may be again 
indicted & arraigned.—Vaux’s Case (1591), 4 
Co. Rep. 44a; 2 Hale, P. C. 248; 76 EH. R. 992. 


Annotations :— As to (2) Consd. R. v. Drury (1849), 3 Cox, 
Cc. C. 644. Refd. Jones v. Givin (1713), Gilb. 185; R. v. 
Wildey (1813), 1 M. & S. 183; Gray v. R. (1844), 6 State 
Tr, N. 8.117. Asto (3) Consd. Willmott v. Tiler (1701), 
12 Mod. Rep. 448; R. v. Wildey (1813), 1 M. & S. 183. 
Refd. Wrote v. Wigges (1591), 4 Co. Rep. 45 b: R. »v. 
Aylett (1785), 1 Term Rep. 63; R. v. Drury (1849), 18 
L. J. M. C. 189. Generally, Mentd. Gardiner v. Bpurdant 
tot), Cro. Jac. 488; R. vw. Rhodes & Cole (1703), 
Aen ohn hie Conway & Lynch v. R. (1845), 5 

e . £086. 
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SuB-SECT. 3.—PRINCIPALS IN THE SECOND DEGREE. 
A, Presence. 
(a) Actual Presence. 
i, Assistance before Act. 

463. Uttering forged order—Absence of con- 
federate at time of uttering.|—If several plan the 
uttering of a forged order for payment of money, 
& it is uttered accordingly by one in the absence 
of the others, the actual utterer is alone the 
principal—Bapcock & BRaApy’s CasE (1813), 
Russ. & Ry. 249, C. C. R. 

464. Admission of thief to house by servant— 
Absence of servant at time of theft.]|—A servant 
let a person into his master’s house on a Saturday 
afternoon, & concealed him there all night, in 
order that he might rob the house; & on the 
Sunday morning left the premises in pursuance of 
the previous arrangement. The man in the ser- 
vant’s absence broke into the bedroom of the 
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dence of wounding was stronger against 
one prisoner than the other, yet both 
t be found guilty of unlawfully 
wounding upon the indictment.—kK. v. 
WILLIAMS & FERGUSON (1877), 3 
C. A. 370; 2J. R. N.S. 42.—N.Z. 

a. Affray.}—In an _affra 
specific evidence as to the acts of eac 
fighter cannot be expected, but only 
general evidence as to the accused 
taking part in it, & persons who, as in 
this case, punted the boats on which 
the fight took place, & in whose 
interests the ht on the boats took 
place, were held to be just as blame- 
worthy as the men who struck the 
blows.—MOHER (SHEIKH) v. KR. (1893), 
I. L. R. 21 Cale. 392.—IND. 

b. Selling intoxicating liquor.) 
—The principal may be convicted under 
Canada Temperance Act for selling 
liquor, although his agent who actually 
meee Ney sale . Pyar paadiht & fore 

not be convicted.—- Ex p. JOHNSON 
(1908), 39 N. B. R. 73,—-CAN. 


GC, Treapass in pursuit of 

game.|—Four panels, convicted of 

Sige. dine assault on a gamekeeper. 
t 











Judge directed jury that all had gone 
out for a night’s sport, al] are present 


& where onc is seized, the others come 
to his assistance, & all are apprehonded 
together. Where all persons are simi- 
larly armed & it is not proved by 
whose hand the most severe injury was 
inflicted, three cannot be acquitted 
because another & different injury is 
done Re the fourth. This is an assault, 
committed in prosecution of an unlaw- 
ful purpose in which all were engaged 
& therefore all are guilty, though it is 
for jury to say if they are so in equal 
degree.—H.M. ADVOCATE v. SWAN- 
aro (1836), 1 Swin. 54 at p. 60.— 


PART I. SECT. 6, SUB-SECT, 2.—C. 


d. Trespass—Causing others to build 
on land.}—-A man may be guilty 
of criminal trespass on the land of 
another without ever personally setting 
foot on the land, if, for example, he 
causes others to build on the land 
against the wishes & in spite of the 
protest of the ownor of the land.—R. 
oe (1917), I. L. KR. 39 All. 722.— 


PART I. SECT. 6, SUB-SECT. 3.— 
A. (a) i. 
e. Facilitating commission of crime 


—-Supplying food.}—The supplying of 
food to a person about to commit a 
crime is not necessarily an abetment 
of the crime ; but if food were supplied 
in order that the criminal might go on 
a journey to the intended scene of the 
crime, or conceal himself while waiting 
for an opportunity to commit the 
crime, the caret hie of food would be 
in order to facilitate the commission 
of the crime & might facilitate it.— 
Re LINGAM RAMANNA (1880), I. L. R. 
2 Mad. 137.—IND. 


i. Forgery.}—To prepare, in 
conjunction with others, a copy of an 
intended false document, & to buy 
a stamped paper for the purpose of 
writing such false document, & to ask 
for information as to a fact to be 
inserted in such false document, do 
not constitute forgery nor an attempt 
to commit forgery under the Penal 
Code, but are facts which would sup- 
port a conviction for abetment of 
forgery as being acts done to facilitate 
the commission of the offence.—R. v, 
PADALA VENKATASAMI (1881), I. L. R. 
3 Mad. 4.—IND. 


g. Attempt to steal—Abseni at time 
of attempt.|—Prisoner was convicted 
of unlawfully attempti to steal 
the goods of one Q. t appeared 
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Sect. 6.—Degrees of criminal liability: Sub-sect. 3, 
A. (a) i. & tt. & (b).] 

master & stole the contents of his cash-box :— 
Held: the man who took the property from the 
cash-box was rightly charged as a thief, & the 
servant who let him into the house as an accessory 
before the fact.—R. v. TUCK WELL (1841), Car. & M. 
215. 

. 465. ——.]—If A. unlocks a door of a 
room of which he has the key, in order to allow B. 
{o commit a larceny in it, & A. then goes away, & 
B. in his absence, enters the room & removes 
articles out of it, A. is not a principal in the 
larceny.—R. v. JEFFRIES & BRYANT (1848), 3 
Cox, C. C. 85. 

466. —— .|—A policy of insurance upon 
goods in business premises against loss by theft 
or burglary contained a proviso excepting loss by 
theft by members of the assured’s business staff. 
A porter on the business staff of the assured, in 
pursuance of a preconceived scheme, admitted a 
member of a gang of thieves into the premises to 
enable him to commit a theft therein. The theft 
was committed in the porter’s absence :—Held: 
the case fell within the proviso & the under- 
writers were not liable because the porter was 
a principal in the second degree.—Saqui & 
LAWRENCE v. STEARNS, [1911] 1 K. B. 426; 80 
L. J. K. B. 451; 103 L. T. 583; 27 T. lL. R. 105; 
55 Sol. Jo. 91; 16 Com. Cas. 32, C. A. 

467. Murder—Result of common design—Some 
confederates at a distance.|——All those who assemble 
themselves together with intent to commit even a 
trespass, the execution whereof causes a felony to 
be committed, & continue together abetting one 
another till they have actually put their design 
into execution & also those who are present when 
a felony is committed, & abet the doing of it, are 
principals in the felony. 

Where persons combine to stand by one another 
in a breach of the peace, with a general resolution 
to resist all opposers, & in the execution of their 
design a murder is committed, all of the company 
are equally principals in the murder, though at 
the time of the fact. some of them were at such a 
distance as to be out of view. 

A. & others were indicted for feloniously de- 
molishing the house of B. It was proved that A. 
& a mob of persons assembled at H. A. there 
addressed the mob in violent language & led them 
in a direction towards a police office about a mile 
from H., some of the mob from time to time leaving 
& others joining. At the police office, the mob 
broke the windows & then went & attacked the 
house of B. & set it on fire, A. not being present 
at the attack on the house or at the fire :—Held: 
A. ought not to be convicted of the demolition, as 
it did not sufficiently appear what the original 
design of the mob at H. was, nor whether any of 
the mob who were at H. were the persons who 
demolished B.’s house. 

If rioters attack a house & have begun to 
demolish it, but leave of their own accord after 
having gone a certain length, & before the act of 
demolition is completed, this is evidence from 
which a jury might infer that they did not intend 
to demolish the house; but if the mob were pre- 
vented from going on by the interference of the 
police or any other force, that would be evidence 











to show that they were compelled to desist from | 


that he had gone out with one A. to T., 
c., & examined G.’s store with a view 
of robbing it, & that afterwards A. 
& three others, having arranged the 
scheme with the prisoner, started from 


& made the attempt, but were 
disturbed after one had got into the 
store through a panel taken out by 
them. Prisoner saw them off from T., 
but did not go himself :---Weld: as 
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that which they had designed, & it would be for 
the jury to infer that they had begun to demolish 
within 7 & 8 Geo. 4, c. 30, s. 8. 

Destroying moveable shop shutters is not a 
beginning to demolish within the statute, as they 
are not part of the freehold. 

If rioters destroy a house by fire, that is as much 
a demolition within 7 & 8 Geo. 4, c. 30, s. 8, as if 
aa other mode of destruction were used. 

f a part of the object of rioters be to demolish 
a house, it’ makes no difference that they also 
acted with another object, such as to injure a 
person who had taken refuge there.—R. v. HOWELI. 
(1839), 9 C. & P. 437; 8 State Tr. N. S. 1087. 


Annotations :—Refd. R. v. Christian (1842), 12 L. J. M.C. 26; 
Drake v. Footitt, Drake v. Hankin (1881), 7 Q. B. D. 201. 


li. Assistance after Act. : 


468. Larceny—Assisting to remove property— 
Continuing transaction.]—D. was indicted for steal- 
ing barilla which was on board a Swedish ship at P. 
consigned to H. D. had been employed by H. to 
bring the barilla on shore. The evidence was that 
while the barilla was in D.’s boat, some of his 
servants without his privity severed a portion & 
concealed it in another part of the boat under 
some rope. D., however, subsequently assisted in 
removing this portion from the boat for the purpose 
of carrying it off. It was objected that, in the 
circumstances, D. was not a principal but a re- 
ceiver or accessory after the fact :—-Held: it was 
one continuing transaction to the time of the 
complete carrying oft from the boat, & D. was 
guilty as principal.—R. v. Dyer & DISTING (1801), 
2 East, P. C. 767. 

469. ——- --—- -—-—.]-—Some barilla was in 
Il.’s warehouse. While it was there, several 
persons employed as labourers or servants by him 
entered into a conspiracy to steal some of it; & 
accordingly some of them who had access to the 
warehouse removed a parcel of it nearer to 
the door than it was before, in the course of the 
morning, & about nine at night these persons to- 
gether with A. & D., who had in the meantime 
agreed to purchase it of the others, came to the 
warehouse yard, & assisted the others, who took 
it out of the warehouse, in carrying it away from 
thence. They being all indicted as principals 
in the felony, the objection was made that these 
two were only receivers or accessories after the 
fact, the felony being complete before their par- 
ticipation in the transaction :—Held: it was a 
continuing transaction as to those who joined in 
the plot before the goods were finally carried away 
from the premises, & all defts. having concurred 
in or been present at the act of removing them from 
the warehouse wherein they were lawfully de- 
posited, were principals.— R. v. ATTWELL & O’ Don- 
NELL (1801), 2 East, P. C. 768. 








470, —— J—R. vv. KELLY & 
M‘CartTHY, No. 436, ante. 
471. .|—S. was a barman at a 











refreshment bar, & C. went up to the bar, called 
for refreshments & put down a florin. S. served 
C., took up the florin, & took from his employer’s 
till some money, & gave C. as his change 18s. 6d., 
which C. put in his pocket & went away with it. 
On leaving the place he took some silver from his 
pocket & was counting it when he was arrested. 
On entering the bar signs of recognition took place 
between S. & C., & C. was present when S. took the 


those actually engaged were guilty of 
the attempt to steal, the prisoner, 
under 27 28 Vict. c. 19, 8. 9, was 
Bre erly convicted. —Rt. v. ESMONDR 
1866), 26 U. C. R. 152.—CAN. 
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money from the till. The jury convicted S. of 
stealing & O. of receiving :—Held: this was evi- 
dence which the judge ought to have left to the 
jury as reasonable evidence upon which C. inight 
have been convicted as a principal in the second 
degree; & therefore the conviction of C. for 
receiving could not be sustained.—R. v. CoaGIns 

(1873), 29 L. T. 469; 38 J. P. 38; 12 Cox, C. C. 

517, 0. C. BR. 

472. —— No felonious intent.|—R. v. 
McMAKIN & SMITH (1808), Russ. & Ry. 333, n. 

473. ———_ ——— Felony completed before re- 
moval.|—H. & S. broke open a warehouse & stole 
thereout 13 firkins of butter, etc. which they carried 
along the street 30 yds. They then fetched 
prisoner, who was apprised of the robbery, & he 
assisted in carrying away the property. He was 
indicted for the theft as a principal & convicted :— 
Held: the conviction was wrong, he being only 
an accessory, & not a principal.—KINq@’s Casi 
(1817), Russ. & Ry. 332, C. C. i. 

Annotations :—~Consd. R. v. 
R. v. Wiley (1850), T. & M 
474. ——.|—Going towards a place 

where a felony is to be committed in order to assist 

in carrying otf the property, & assisting accordingly, 

will not make a man a principal, if he was such a 

distance at the time of the felonious taking as not 

to be able to assist in it.—R. v. KELLY (1820), 

Russ. & Ry. 421. 

475. ——— Part of consignment stolen—Presence 
at breaking bulk.j|—-A. & B. were indicted for lar- 
ceny as principals. <A. had been sent by his master 
to deliver goods to C. He only delivered part, & 
the rest was stolen, & found in the possession of 
B. :—Held: it was a question for the jury, whether 
B. was present at the time when A. separated the 
portion stolen from the bulk; for if he was, both 
were rightly charged as principals.—l. v. BUTTERIS 
", GROVE (1833), 6 C. & P. 147. 

476. Felonious wounding—Presence after wound 
inflicted—Subsequent assault.]|—Where three per- 
sons were indicted jointly for cutting & wounding, 
& the third of them did not come up to the spot 
until after one of the first two had got away, & 
then kicked prosecutor while he was on the ground 
struggling with the other :—Held: the two, who 
jointly assaulted prosecutor & wounded him at 
first, might be found guilty either of the felony or 
of an assault only, but the third prisoner must 
under the circumstances be acquitted altogether.— 
R. v. MCPHANE (1841), Car. & M. 212. 


Annotations :—Consd. Bird’s Case (1851), 2 Den. 94. RBefd. 
R. v. Archer (1843), 2 Mood. C. C. 283. 











(b) Constructive Presence. 


477. Standing near to assist—Larceny—In a 
shop.|—If several are acting together, some in the 
shop, etc. & some out, & the property is stolen by 
the hands of one of those who are in the shop, those 
who are on the outside are equally guilty as 
principals.—GoGERLY’s CASE (1818), Russ. & Ry. 
343, C. C. R. 

478. -—_ —— In a house.]—H. & F. put a 
ladder against a window, EK. opened the window 
& got inside & stole £40. FF. stood on the ladder 
outside, saw, & assisted I’., & shared the booty, 
but did not enter :—Held: F., though plainly a 
principal aiding & abetting, was not within 


PART I. SECT. 6, SUB-SECT. 3.— | 
A. (b). , Signed 

_h. Standing near to assist—Utter 
ing forged ordere.J-—V. abstracted a 
humber of forms of post office orders 
from a local post office, filled them up 
for various amounts, & signed them 
J., pro postmaster. ”’ e uttered 

J.— VOL. XIV. 


amounts. 


Kelly (1820), Russ. & Ry. 421; | 


these orders in payment for goods, & . 
them as having received the aid 
At the time of the uttering 
the orders by V., H. & S. remained in 
a cab outside the shop in which V. 
uttered them, & assisted V. in taking 
away the goods which he had pur- 
chased but they were not in the cab 
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39 Eliz., c. 15, against robbery in dwelling houses, 
because though a party to the robbery, he was 
outside the house.—HEVvANns & FINCH’s CASE (1638), 
Fost. 356; Cro. Car. 473; 1 Hale, P. C. 527; 
W. Jo. 394; 79 E. R. 1009. 
Annotations :—Distd. R. v. Whistler 
129. Refd. Fietcher’s Case (1742), 1 
Case (1792), 2 Leach, 567 entd. Cook v. Humber 
(1861), 11 C. B. N. S. 33; Henrette v. Booth (1863), 15 
Cc. B. N. S. 500; A.-G. Mutual Tontine Westminster 
Chambers Assocn. (1876), 1 Ex. D. 469; Yorkshire Insce. 


D. 421; Rogers v. Hosegood, 


1703), 7 Mod. Rep. 
each, 23 ; Mouncer’s 


Vv. 
» 1 
v. Clayton (1881), 8 Q. B. 

{1900} 2 Ch. 388. 

479. .J|—A person waiting out- 
side a house to receive goods which a confederate 
is stealing in the house, is a principal.—OQWEN’s 
CASE (1825), 1 Mood. C. C. 96, C. C. R. 

480. House-breaking.]|—An offender ousted 
of his clergy by 3 & 4 Will. & Mar., c. 9, as 
being present though out of the house, & aiding & 
abetting one who breaks in & steals may be charged 
with the breaking & entering.—ByFronrn’s CASE 














- (1823), Russ. & Ry. 521, C. C. R. 





481. —— & threats.|—In order to con- 
stitute the offence, under 7 Will. 4 & 1, Vict. c. 86, 
of stealing in a dwelling-house, & by menaces & 
threats putting persons being therein in bodily 
fear, it is not necessary that all the persons engaged 
in the crime should be actually in the house; & 
if one remains outside, he may be equally guilty 
of using menaces & threats, if there was a common 


statute, but it is a circumstance from which the 

jury may infer the line of conduct inside the housc. 
The act of placing persons with their faces against 

a wall, & desiring them not to look round, without 

the use of any actual violence, is evidence of an 

intention to obtain money by threats, & the 
bodily fear may be inferred, although the persons 
so treated may deny that such acts caused alarm 

or fear.—R. v. MuRpPHY (1853), 6 Cox, C. C. 341. 
482. Burglary—Admission of thief to 

house by servant.|—C. was indicted with another 

person for burglary. He was a servant in a house 

& he opened the street door to the other prisoner. 

The other prisoner took plate & was let out again 

by C.:—Held: it was burglary in the servant & 

prisoner.—CORNWALL’S CASE (1730), 2 Stra. 881 ; 

93 E. R. 914. 

Annotations :—Distd. Egginton’s Case (1801), 2 Leach, 913. 
Refd. Saqui & Lawrence v. Stearns, [1911] 1 K. B. 426. 
483. Must be near enough to be able to assist— 

Uttering forged note.|—-Where persons were privy 

to the uttering of a forged note, by previous concert 

with the utterer, but were not present at the time 
of uttering, or so near as to be able to afford any 
aid or assistance :—Held : they were not principals, 
but accessories before the fact.—SoAaRgEs’ CAsE 

(1802), Russ. & Ry. 25, C. C. R. 

Annotations :—Distd. Greenwood’s Case (1852), 2 Den. 453. 
Refd. R. v. Hayes & Mayes (1846), 7 L. T. O. S. 236; 
R. v. West & Jones (1847), 2 Cox, C. C. 237. 

484. ——-.]—_STEWART’S CASE (1818), Russ. 

& Ry. 363, C. C. R. : 

Annotation :—Refd. R. v. Jarvis (1855), 19 J. P. 758. 


485. Consorting with utterer before 
& after uttering.|—It is not sufficient to make a 
erson a principal in uttering a forged note, that 
fe came with the utterer to the town where it was 
uttered, went out with him from the inn at which 














for the purpose of taking part in, or 

» Or assisting in the actual 
uttering. H. & S. were indicted with 
V. for uttering & were convicted :— 
Held: the conviction was right.—R. 
v. VANDERSTEIN, HARRIS & SOMER- 
VILLE (1865), 10 Cox, (. C. 


177.— 
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Sect. 6.—Degrees of criminal liability: Sub-sect. 3, 
A. {b) & (c) 4., %. & wi. & B. (a).] 

they had put up a little before he uttered it, joined 

him again in the street a short time after the 

uttering, & at some little distance from the place 

of uttering, & ran away when the utterer was 

apprehended.—Davis & HAaAtL’s Case (1808), 


Russ. & Ry. 113, ©. C. R. 
Annotation :—Distd. Greenwood’s Case (1852), 2 Den. 452. 





486. Larceny.]—R. v. Ketty, No. 474, 
ante. 
487. J—A Principal in the second 








Degree cannot at the same time be treated as a 
Receiver. 

G. went into a warehouse, took some pork & 
gave it to H. who had remained outside, near 
enough to have rendered him aid in case he had 
been taken into custody :—Held: H. was a 
principal in the second degree.—R. v. PERKINS 
(1852), 2 Den. 459; 21 L. J. M. C. 162; 16 J. P. 
406; 16 Jur. 481; 5 Cox, C. C. 554, O. C. R. 
aay -—Distd. R. v. Hilton & M‘Evin (1858), 22 J. T°. 


488. ——- Riot—Acts committed within view.] 
—SISSINGHURST HOUSE CASE (1673), 1 Hale, P. C. 
462. 


(c) In Misdemeanours. 
i. In General. 


489. Person not present at crime may be con- 
victed—Riot.]—-If persons are assembled together 
to the number of three or more, & speeches are 
made to those persons to excite & inflame them 
with a view to incite them to acts of violence, & if 
that same meeting is so connected in point of 
circumstances with a subsequent riot that you 
cannot reasonably sever the latter from the in- 
citement that was used, those who incited are 
guilty of the riot, although they are not present 
when it occurs.—R. v. SHARPE (1848), 6 State Tr. 
N.S. App. A. 1125; 12 L. T. O. S. 537; 12 5. P. 
475; 3 Cox, C. C. 288. 





490. Attempted arson.|—-R. v. CLAYTON, 
No. 427, ante. 
491. Obtaining money by false pretences.] 





—MOLAND’S CASE, No. 428, ante. 


li. Coinage Cases. 


492. Consort with utterer—Sufficiency of evi- 
dence.]|—Prisoners, J. & S., were indicted for 
uttering a bad shilling to M., & having another bad 
shilling in their possession at the time. The utter- 
ing was by S. alone in the absence of J. :—Held: 
(1) J. was not liable to be convicted with the actual 
utterer, although proved to be the associate of S. 
on the day of the uttering, & to have had other 
bad money for the purpose of uttering; (2) S. 
could not be convicted of the second offence of 
having other bad money in her possession at the 
time, on the evidence of her associating with J., 
who was not present at the uttering, but had large 
quantities of bad money about him for the purpose 


PART I. saa e SUB-SECT. 3.— 
- (0 


k. Sediitous mecting —- Seconding 
motion—Putting motion to the meeting. } 
—War Precautions Regulations, 1915, 
reg. 28, provides that any person who 
by word of mouth, makes any state- 
ment likely to prejudice the recruiting 
of any of H.M.‘s Forces is guilty of an 
offence. At a mecting of the Trades c 
Hall Council a motion was moved by 
M. & seconded by S., ‘‘ That in the 
opinion of this Council the Political 


Labour Council Executive should call (2) 


upon all Labour members of Parlia- 
i ment to refuse to assist in recruiting.” 

° This motion was put to the meeting by 
I., who was acting 
There was no evidence that P. said 
anything in favour of the motion. P. 
& 8S. were charged with committing an 
offence under the above reg. :—-Held : 
(1) P. was not guilty of an offence, as 
by merely putting to the meeting as 
hairman a motion moved by another tered by C., 
person he could not be taken to have 
made the statement contained therein 
either by word of mouth or otherwise ; 
8., by séconding 


AND PROCEDURE. 


of uttering.— ELSh’s Casx (1808), Russ. & Ry. 142 
2 Den. 454, n., O. O. BR. 
Annotation :—.As to (1) Overd, Greenwood’s Case (1852), 2 

Den. 453. 

493. }—Ii two prisoners are in- 
dicted for uttering a counterfeit shilling, having 
another counterfeit shilling in their possession, it 
is not necessary to prove with certainty which of 
the pieces was the one uttered, & which was found 
on them unuttered, if both the roe of money 
are proved to be counterfeit, & if it appear that 
the two prisoners went to a shop, & that one of 
them went in & uttered the bad money, having 
no more in her possession, & the other stayed out- 
side the shop, having other pieces of bad money, 
both may be convicted, the uttering & the ba 
session being both joint.—R. v. SKERRIT (1826), 2 
C. & P. 427. 

Annotation :—Refd. R. v. Jones (1841), 9 C. & P. 761. 


494. Not near enough to assist.|—If two 
utterers of counterfeit coin, with a general com- 
munity of purpose, go different ways, & utter coin 
apart from each other, & not near enough to 
assist each other, their respective utterings are. 
not joint utterings by both.—R. v. MANNERS 
(1837), 7 C. & P. 801. 











_ Annotation :—Refd. R. v. West & Jones (1847), 2 Cox, C. C. 


495. .|—If two persons jointly pre- 
pare counterfeit coin, & then utter it at different 
shops, apart from each other, but in concert & 
intending to share the proceeds, the utterings of 
each are the joint utterings of both, & they may 
be convicted jointly.—R. v. HURSE & DUNN (1841), 
2 Mood. & R. 360. 
aa baa :—Refd. R. v. West & Jones (1847), 2 Cox, 0. C. 


496. -]—On an indictment for a joint 
uttering of counterfeit coin, where both defts. are 
not present at the time of the uttering, the true 
question seems to be, whether the one was so near 
the other as to help the other to get rid of the 
counterfeit. coin.—R. v. JONES (1841), 9 C. & P. 


761. 

497. J|—A. & B. were indicted for 
jointly uttering counterfeit coin. The evidence 
was, that A. went into a shop & uttered the same, 
B. remaining outside at a distance of fifty yds. :— 
Held: before B. could be convicted it must be 
shown that he was so near to A. as to be able to 


assist her in such uttering, as by a sign, etc.— 
1 dae Te 























R. v. HAYES & MAYES (1846), » S. 236 ; 
1 Cox, C. C. 362 ; 2 Cox, C. C. 68 
aineenos :—Refd. R. v. West & Jones (1847), 2 Cox, C. C. 


498. Previous consort insufficient.]— 
Prisoners together uttered a bad _half-crown. 
Shortly afterwards they separated, & one of them 
went to a shop & uttered another bad half-crown, 
& then the other went to the same shop & uttered 
a third bad half-crown, but at these second & 
third utterings neither was proved to have been 
near the other :—Held: the proof of previous 
concert would not sustain a count for a joint 








adopted the statement therein con- 
tained & was guilty of the offence.— 
PRARCE v, JONES, SMITH v. JONER, 
as chairman. 11917] V. Is. R. 650.—AUS. 

l. Aiding administration of wun- 
lawful oath.}--Prisoner was indicted 
for being present, aiding, etc., on A. 
to administer an unlawful oath to B. 
It appeared that the oath was adminis- 
prisoner, & D. being 
ete. :-—Held: the 


present, aiding, 
indictment was sustained by proof of 
the above facts.—R. v. GREENE & 


the motion, Lacy (1797), 1 Craw. & D. 198.—IR. 
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uttering in either of the second or third utterings.— 

R. v. WEST & JONES (1847), 2 Cox, ©. C. 237. 
499. Presence not essential if common purpose 

proved.|—-GREENWOOD’s CasE, No. 429, ante. 


ili. Poaching Cases. 


500. Presence of all at place laid in indictment.] 
—To support an indictment for night poaching, by 
three or more, being armed, it is not sufficient to 
prove that onc of the Secoenta was in the place 
laid in the indictment, & that the rest of the party 
were in another wood, which was separated from 
the place mentioned by a turnpike road.—R. v 
DOWSELL (1884), 6 C. & P. 398; 2 Nev. & M. M.C. 
104. 

Annotations :—Consd. R. 
Refd. R. v. Lockett (183 
(1839), 8 C. & P. 757. 
501. Watching near by to give creping 

(1) Those who are watching at the outside of a 
preserve for the purpose of giving the alarm on 
the approach of the gamekeeper to others who are 
in the preserve, & who afterwards go into the 
preserve for that purpose, are equally guilty with 
those who enter the preserve at first. 

(2) Semble: in cases of night poaching, all who 
are at the place, each acting his part with a com- 
mon intent, are equally guilty, although some 
only are bodily upon the land.—R. v. PAssEy 
(1836), 7C. & P. 282; 3 Nev. & M. M. C. 426. 


Annotations :—Consd. R. v. Scotton (1844), 5 Q. B. 493. 
Refd. R. v. Fry (1846), 10 J. P. 219. 
night 


502. -|—On an _ indictment for 
poaching by four, one being armed :—Semble: if 
two enter the land laid in the indictment, & the 
other two remain outside the preserve, but are of 
the same party, & are there for the same purpose, 
all ought to be found guilty.—R. v. LOCKETT 
(1836), 7 C. & P. 300; 3 Nev. & M. M. C. 430. 
Annotation :—Consd. R. v. Scotton (1844), 5 Q. B. 493. 

503. -|—If one of a party of poachers be 
found in the land specified in the indictment, the 
rest co-operating in the pursuit of game in ad- 
joining land, all may be alleged to be found in the 
land specified.—R. v. ANDREWS (1837), 2 Mood. 
& R. 37, N. P. 

504. -|—If three persons go out together 
night poaching, one being armed, & two of them 
stand in a road & set nets in the hedge of a fleld 
of M., & send their dogs into the field to drive 
hares into the net, & after this the third leave 
them in the road & go to poach by himself in 
another field of M., this will not support an indict- 
ment for night poaching on the land of M., for the 
sending in of a dog is not an entering of land 
within Night Poaching Act, 1828 (c. 69), 5s. 9, & 
the entering of the second field was not a joint 


ae of the three.—R. v. NICKLESS (1839), 8 C. & P. 


Annotation :—Refd. R. v. Pratt (1855), 1 Jur. N. S. 681. 
505. -|—Under 6 & 7 Will. 4, c. 65, 5. 9, 
an information under Game Act, 1831 (c. 32), if 
laid by a person not deposing on oath to the 
matter of charge, must distinctly show that the 
charge was deposed to by some other credible 


v. Scotton (1844), 5 Q. B. 493. 
6), 7C. & P. 300; R. v. Nickless 

















PART I. SECT. 6, SUB-SECT. 3.— murder, of which 


m. General rule.J}—Where a per- 
800 takes no part in the actual com- 
mission of a crime, & has not been party 
to @ previous concert thereto, he can- 
not be convicted as a principal, al- 
though he may in cases such as theft 
rane condones) be convicted 

[= 3) oc: s » 
18, 303-8 AF Rs 


a. ————,]——- Prisoner was indicted 
for aiding & abetting one M. in a 


saw M. stan 
on deceased go 
deceased wit. 


her 


M. was convicted. 
~ (a). : It appeared that about six in the 

eveols the deceased was with R. & 
his wife on the river bank at A., 
standing near a pile of wood. She 
behind the pile, who 


u 
a atiok, inflicting a 
wound of which he died; 
ran, when two other men sprang out 
& followed him, but in a few seconds 
two of them returned & assaulted her 
& husband. 

identify the prisoner. 


witness on oath. If the information leaves this 
doubtful, all further proceedings upon it are 
without jurisdiction; &, if deft. is summoned & 
appears to answer the charge, a witness giving 
false evidence on the hearing cannot be convicted 
of perjury. 

u. 2 whether, under Night Poaching Act, 1828 
(c. 68), s. 9, or Game Act, 1831 (c. 32), s. 80, a 
party can be convicted of entering or being upon 
land for the purpose of poaching, if he does not 
himself go upon the land, but is on an adjacent 
close, employing, assisting, & in company with, 
those who actually enter.—R. v. ScoTTon (1844), 
5 Q. B. 493; 1 Dav. & Mer. 501; 1 New Sess. Cas. 
27; 18L.J.M. 0.58; 2L. T. O. 8. 327; 8 J. P. 
55,409; 8 Jur. 400; 114 BE. R. 13835. 


Annotations :—Consd. R. v. Berry (1859), 8 Cox, C. C. 121; 
R. v. Hughes (1879), 4 Q. B. D. 614. 


506. .|—Six prisoners were indicted under 
Night Poaching Act, 1828 (c. 69), s. 9, for having 
been in a certain field at night, armed, for the 
purpose of taking game. Some of the prisoners 
had been in the field, some had remained outside 
of it, aiding & assisting the others :—Held: the 
actual entry of some of the party armed was 
sufficient to support the conviction of all the 
prisoners, though it could not be proved which of 
the prisoners had actually entered the fleld.—R. 
v. WHITTAKER (1848), 2 Car. & Kir. 636; 1 Den. 
310; 17 I. J. M. O<. 1273; 11 L. T. O. 8S. 310; 
12 J. P. 612; 3 Cox, C. 0. 50, C. OC. R. 

Annoln :—-Refd. R. v. May & Darling (1851), 5 Cox, C. C. 





507. -——-.|—-In order to bring a case of night 
poaching within Night Poaching Act, 1828 (c. 69), 
s. 9, it is not necessary to prove that three persons 
were all within the same close or inclosure, or the 
same piece of open Jand, if all were of one party, 
one or more being armed, with the same common 
purpose, in the place described in the indictment. 
—R. v. baton (1851), T. & M. 598; 2 Den. 274; 
sub nom. R. v. UEZZELL, 3 Car. & Kir. 150; 4 
New Sess. Cas. 509; 20 L. J. M. C. 192; 17 
L. T. O. S. 186; 15 J. P. 324; 15 Jur. 434; 
5 Cox, C. C. 188, 0. C. R. 
Annotation :—Mentd. Hx p. Brown (1852), 16 J. P. 69. 

See GAME. 


B. Common Purpose. 
(a) Necessity for. 


508. Murder—General rule.J}—On an _indict- 
ment for murder, if the jury find a special verdict, 
it is necessary, in order to affect principals in the 
second degree, to state either (1) that they were 
actually present, or (2) some acts done by them at 
the very time, which unavoidably show that they 
were present, or (3) that they were of the same 
party, on the same pursuit, & under the same 
engagements & expectation of mutual defence & 
support with the person who did the fact.—R. v. 
Bortuwick (1779), 1 Doug. K. B. 207; 99 KB. R. 
136. 

Annotations :—-Consd. R. v. Downing & rows (1845), 1 

Cox, C. C. 156; R. v. Coney (1882), 8 Q. B. D. 534. 
witnesses saw the blow struck & 
identified M.; & one witness, B., 
swore that about six on that evening 
deceased left his office with R. & his 
wife, & that about twenty minutes 
after he saw prisoner, with M. & 
another, go into the vacant lot where 
the wood pile was, M. having a stick 
in his hand, & heard M. say to the 
others, ‘‘ Let us go for him.”’ It was 
also proved by others that the three 
were together before the affray, & in 
@ saloon together about nine o'clock 
afterwards :—Held: there was not 


Q2 


to him struck 


She could not 


Two other 
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Sect, 6.—Degrees of criminal liability: Sub-sect. 3, 
B. (a), (0) & (c).] 


509. Principal in first degree insane.|]— 
R. v. TYLER, No. 455, ante. 

510. Robbery with violence—Proof of assault 
only.]——-Upon an indictment of three prisoners for 
robbery with violence, it was proved that A. 
knocked prosecutor down & B. & C. took the 
property from his pockets :—Held: (1) if A. took 
no part in the robbery, he could not be convicted 
of an assault, inasmuch as the assault was un- 
connected with the robbery, & therefore an 
independent offence ; (2) it was competent to the 
jury to find aj] the prisoners guilty of an assault, 
if they were of opinion that prosecutor had not 
been robbed by either of them, but only assaulted 
by all of them.—R. v. BARNETT, O’BRIEN & 
eee (1848), 2 Car. & Kir. 594; 8 Cox, C. C. 

32. 


Annotations :——.48 to (1) Refd. R. v. Phillips (1848), 3 Cox, 
c - ae As to (2) Distd. R. v. Phillips (1848), 3 Cox, 





an attack upon a third, & one of the two stabs him 


wth a bnifa tha sinew marist Kho caticAad that tha | 


person who did not stab assented to & was co- 
operating with the particular blow by which the 
injury was inflicted, without being aware that a 
knife was used, in order to find him guilty of an 
assault.—R. v. BurRNsS & SMITH (1849), 13 J. P. 
138. 

512. Larceny.|—Where a prisoner is charged 
in two counts with stealing & receiving, the jury 
may return a verdict of guilty on the latter count, 
if warranted by the evidence, although the evidence 
is also consistent with prisoner having been a 
principal in the second degree in the stealing. 

To constitute a principal in the second degree 
there must be a common purpose (WILLIAMS, J.). 
—McEVvIn’s CAsE (1858), Bell, O. C. 20; sub nom. 
R. «. Hinton, 28 L. J. M. C. 28; 32 L. T. O. S. 
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So also if A. said that he would stand by B. But 
if A. accompanies B. in an unlawful action, & 
after that is over C. happens to come in the way 
of B. & is killed by B., then A. is not guilty.— 
Monun’s (LORD) CAsE (1692), Holt, K. B. 479; 
12 State Tr. 949; 90 BR. R. 1164. 


Annotations :-—Mentd. R. v. Acton (1729), 1 Barn. K. B. 
250; R. v. Dalton (1731), 2 Stra. 911; KR. v. Magrath 
de 


2 Stra. 1242; R. v. Andrews (1844), 2 Dow. & L. 
514. Manslaughter—Presence at _ prize- 
fight.J/—R. v. HopKIss (1882), cited in 8 Q. B. D. 
at p. 560. 
Annotation :—Conad. R. v. Coney (1882), 8 Q. B. D. 534. 
515. .] — Prisoners were in- 
dicted for a common assault. They were in a 
crowd, which surrounded a ring, formed by ropes 
supported by posts, where a prize fight was going 
on. They took no part in the management of 
the fight, & they neither said nor did anything :— 
Held: the combatants at a prize fight, & all 
persons aiding & abetting therein, are guilty of an 














511. Wounding.] — Where two persons make | assault, for which an indictment will lie. 


Semble : mere presence of a person, unexplained, 
at a prize fight affords some evidence for the 


consideration of a jury of an aiding or abetting in 


such fight. 

It is a general rule in the case of principals in the 
second degree that there must be participation 
in the act, & that, although a man is present 
whilst a felony is being committed, if he takes no 
part in it, & does not act in concert with those 
who commit it, he will not be a principal in the 
second degree merely because he does not en- 
deavour to prevent the felony, or apprehend the 
felon. Where presence may be entirely accidental, 
it is not even evidence of aiding & abetting 


' Where presence is primd facie not accidental it is 


151; 22 J. P. 770; 5 Jur. N.S8S.47; 7W. RHR. 58; | 


8 Cox, C. C. 87, C. C. BR. 
Annotation :—Refd. R. v. Coggins (1873), 29 L. T. 469. 


513. Mere presence not sufficient—Murder.]— 
Where a man murders another it does not neces- 
sarily follow that those in his company are 
involved in the crime & it may be that they are 
guilty of manslaughter only, even though they 
knew of animosity between the murderer & his 
victim. Even if A. had some days before heard 
B. threaten to kill C., if A. merely stood by, 
without any malice against C. & without con- 


evidence, but no more than evidence, for the jury 
(CAVE, J.).—R. v. CoNEY (1882), 8 Q. B. D. 4534; 
51 L. J. M. C. 66; 46 L. T. 307; 46 J. P. 404; 
30 W. R. 678; 15 Cox, C. C. 46, C. C. R. 

Annotations :—Consd. Scaward v. Paterson, [1897] 1 Ch. 

545; Du Cros v. Lambourne, [1907] 1 K. B. 40. 

516. Must be illegal purpose.|—RKR. v. 
(1512), Keil. 161; 72 KH. R. 335. 

517. Violence by member of a crowd— 
Actual perpetrator not identified.|.—-Where in a 
village a mob assembled to carry an effigy, & 
were riotously conducting themselves, T., the 
parish constable, in endeavouring to stop the 
proceeding, was struck. On a summons for an 


NUBOLT 





' assault against Iu., one of ten persons from whom 


tributing in any way to the fact, he might not be . 
guilty even of manslaughter, but if A., knowing | 


of the design of B. to kill C., accompanies B. in 
that design & C. is killed in his presence, then A. 
is guilty of murder though he had no hand in it. 


sufficient cvidence to warrant the 
prisoner’s conviction, for there was 
no direct proof that he was present 
when the blow was struck, & no 
evidence whatever that he & the 
others were together with any common 
unlawful purpose; & the words 
spoken we.e in_ themselves unim- 

ortant.—hR. v. CURTLEY (1868), 27 

. ©. R. 613.—CAN. 

511 i. Wounding.)}—A., being fired 
at & hit by one of a gang :—Held : upon 
an indictment for aiding & abetting 
the person who shot at A., with intent 
to kill, it ought to have been left to 
the jury, as a ground of acquittal, 
whether the prisoner was not aiding 
in the very shot which inflicted the 
wound.—-R. v. M‘ALHONE (1819), 1 
Craw. & D. 156.—IR. 


of 


effecting 
means :—Held : 


——R. 
81; 34 


4 


0. Conspiracy.}—An indictment for 
conspiracy charged G., a member 
of W., with conspiracy with certain 
other members of 
lawful means the release of B., a member 
of W., who was serving a sentence. 
The only evidence against G. was that 
he was present at an ordinary meet 
W. where he spoke but did no 
refer to B.’s release. 
another of accused spoke & advocated 
B.’s release by unlawful 
accused's 
at the meeting when the speech was 
made did not afford sufficient evidence 
to support his conviction on this count. 

v. REEVE (1917), 17S. R. N. 8. W. 
34. N. 8. W. W.N 


W. to secure by 


the blow proceeded, no evidence being given to 
show which of them struck the blow :—Held: the 
justices were right in dismissing the case, & the 
rule that all were equally guilty participators did 
he apply.—TucKEY v. LITTLE (1863), 27 J. P. 


mation charged deft. with obtaining 
money by false pretences. The pre- 
tended cheque was actually presented 
not by deft., but by R. in his presence. 
There was evidence of a preconcerted 
design on the part of RK. & deft. Chair- 
man directed the jury that if it were 
established by evidence that the 
scheme was arranged between the 
deft, & R. from the first that they wero 
both influenced by a common object 
& mutually assisted in carrying it out, 
& that the one as well as the other 
obtained part of the ot an at the time 
the cheque was cashed, then deft. as 
well as R. would be guilty under the 
information :—Held: direction was 
right & deft. properly convicted.— 
on KNOWLING (1877), Knox, 329,— 


At that meeting 


presence 


. 123.—AUS. 


p. False pretences.}— The infor- AUS. 


Part I.—PRINCIPLES OF CRIMINAL LIABILITY. 


(b) Offences against the Person. 

518. Murder.|—If several persons act together 
with a common intent, every act: done by each of 
them in furtherance of that intent is done by all. 

If a deadly weapon be used, an intention to 
kill is to be inferred—not so from a blow with a 
fist. 

From continued violence, after much beating, 
an intention to kill may be inferred.—MACKLIN & 
MuURPHY’sS CASE (1838), 2 Lew. OC. C, 225. 

519. —— Intention to commit an assault— 
Assault by one of a party.|—R. v. NuBOLT (1512), 
KEIL. 161; 72 H. R. 335. 





520, ——- ——- ———.]—R. v. GRIFFITH (1553), 
1 Plowd. 97; 75 E. R. 152. 
521. ——- —-—— ———.|— Prisoners came at 11 


o’clock one night to a public-house & demanded 
some beer. The publican refused to serve them 
owing to the late hour & they left. Some time 
afterwards when the door of the public-house was 
opened to let out some company one of the 
prisoners rushed in & again demanded beer. He 
was collared by the publican, who, when they 
reached the outer door of the public-house, re- 
ceived a violent blow on the head from the other 
prisoner who had remained outside, from which 
he subsequently died :—Held: both prisoners 
were guilty of murder, as it appeared prisoners 
came a second time with a deliberate intention to 
use personal violence if their demands were not 
complied with.—R. w. WiILLouGHBY (1791), 1 
Hast, P. C. 288. 

522. Resisting arrest.|—R. v. STANDLIE 
& ANDREWS (1668), 1 Sid. 159; 82 Ik. R. 10381; 
sub nom. STANLEY’S CASE, Kel. 86; 1 Keb. 584. 

523. -——— Presence in order to see act done.|— 
Where one person shoots another & two are with 
him, though they do nothing but come on purpose 
to countenance that evil fact, that is murder in 
them all (PEMBERTON, C.J.).—-CONINGSMARK’S 
(CouNT) Case (1682), 9 State Tr. 1. 

Annotation :—Mentd. Mansell v. R. (1857), 8 I. & B. 54. 














524. -|—Mouun’s (LORD) Casn, No. 
513, ante. 
525. Assault by several—Stab by one.|— 





Six men assaulted another man. In the course of 
the assault one of them inflicted a stab & killed 
the person assaulted. They were jointly indicted 
for murder :—Held: (1) the man who stabbed 
was guilty of murder, whether he intended to kill 
or not; (2) the other five would be guilty of 
murder if they participated in a common design 
to kill; (3) if there was no common design to 
kill, if the knife was used in pursuance of a common 
design to use it, they would all be guilty of murder; 
(4) if there was no common design to use the knife, 
if being present at the moment of stabbing, they 
assented, & manifested their assent by assisting in 
the offence, they were guilty of murder; (5) if 
neither of the last three modes of putting the case 
be proved against the five, the stabber must be 
found guilty & the rest aquitted ; (6) if it could 
not be ascertained which of them stabbed, all 
ee ae acquitted.—R. vw. PRIcE (1858), 8 Cox, 

526. Common design to use violence in 
burglary.|—-On a charge of murder, deceased 
having been found tied hand & foot, & with 
something forced into the throat, apparently to 
prevent any outcry, but which had caused suffoca- 
tion, & the state of the premises showing that a 
burglary had been committed, & the evidence 
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against prisoner being a chain of circumstances 
tending to identify him as one of two persons 
employed in the burglary (the other of whom had 
not been apprehended) the jury were directed, 
that, if satisfied that prisoner was engaged in the 
burglary, & a party to the violence on the person 
of deceased, they should find him guilty of the 
murder.—R. v. FRANZ (1861), 2 F. & F. 580. 

527. Common design to Kkill.J—R. v. 
TURNER, No. 458, ante. 

528. Common design to commit felony.]— 
All engaged in a common design to commit a 
felony are guilty of murder, though only one 
strikes the fatal blow.—R. v. RUBENS & RUBENS 
(1909), 2 Cr. App. Rep. 163, C. C. A. 

AU :—Mentd. R. v. Rose (1919), 14 Cr. App. Rep. 








529. Manslaughter—Common design to inflict 
unlawful violence.|—R. v. TURNER, No. 458, 
ante. 

530. Death in a fight.|—A. & B. engage 
in a quarrel with C. & D.; A. fights with C., & 
B. with D.; A. kills C.; B. is equally guilty of 
manslaughter with A.—THODy’s Case (1673), 1 
Freem. K. B. 514; 89 E. R. 386. 

531. ———- ———.]—_If A. & B. agree together 
to assault C. with their fists, & C. receives a chance 
blow of the fists from either of them, both A. & B. 
are guilty of manslaughter. But should A., of his 
own impulse, kill C. with a weapon suddenly 
caught up, B. would not be responsible for the 
death, he being only liable for acts done in pur- 
suance of the common design of himself & A.—R. 
v. CATON (1874), 12 Cox, C. C. 624. 

Annotation :—Distd. KK. v. Rubens & Rubens (1909), 2 

Cr. App. Rep. 163. 

532. Shooting.|—Persons present, aiding & 
assisting in shooting of another, are principals.— 
CoAL-HEAVERS’ CASE (1768), 1 Leach, 64, C. C. R. 

533. Felonious wounding — Wound inflicted 
during a robbery.|—R. v. BOWEN, No. 460, ante. 

534. .]—B. was indicted, with three others, 
for an assault with intent to do some grievous 
bodily harm. It was proved that he, with the 
other prisoners, had assaulted prosecutor, & after- 
wards they had returned together & picked up 
some stones. Then B. withdrew, & the other 
prisoners threw the stones & wounded prosecutor. 
The jury found the three prisoners who threw the 
stones guilty of the felony, & B. guilty only of a 
common assault :—Held: B. was rightly con- 
victed.—R. v. PHILLIPS (1848), 3 Cox, C. C. 225. 








(c) Agreements to commit Suicide. 


535. If death results survivor is guilty of 
murder.|—If two encourage each other to murder 
themselves together, & one does so, but the other 
fails in the attempt upon himself, he is a principal 
in the murder of the other.—R. v. Dyson (1823), 
Russ. & Ry. 523, C. C. R. 

536. .|—If two persons mutually agree to 
commit suicide together, & the means employed 
to produce death only take effect on one, the 
survivor will, in point of law, be guilty of the 
murder of the one who died.—R. v. ALISON (1838), 
8 C. & P. 418. 

537. |J—If two persons enter into an 
agreement to commit suicide together & the 
means employed to produce death prove fatal in 
one only, the survivor is guilty of murder.—R. v. 
JESSOP (1887), 16 Cox, C. C. 204. 

Annotation :—Refd. R. v. Abbott (1903), 67 J. P. 151. 


———eee: 








9. Suicide. }—Persons actively assisting a Hindu widow in becoming a sati are guilty of the offence of abetment of suicide. 


~R.v. Ram DAYAL (1913), I. L. R. 36 All. 26.—IND. 


x 
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538. .}—If two persons enter into an 
agreement to commit suicide together, & in 
accordance with that agreement, they attempt to 
take their lives, but one of them survives, the 
survivor is guilty of murder. The fact that the 
survivor may not have made any real endeavour 
to take his life or have had any real intention to 
do so, makes no difference in law.—R. v. STOR- 
MONTH (1897), 61 J. P. 729. 

539. .|—If two persons agree together to 
commit suicide, & in accordance with that agree- 
ment attempt to take their lives, but one of them 
survives, the survivor is guilty of murder.—R. v. 
ABBOTT (1903), 67 J. P. 151. 


(a) Prizefights. 

540. Liability of persons present other than the 
actual fighters—Presence as spectator.|——R. v. 
WILBURN (prior to 1602), Noy, 50; 74 E. R. 1019. 

41. Encouraging.|—If several are in 
concert encouraging one another & co-operating, 
they are all equally guilty, though one only 
committed the actual assault (BAYLEY, J.).— 
ANON. (1829), 1 Lew. C. C. 17. 

542. -(—When_ several persons go 
out together deliberately to commit murder, they 
are all equally guilty, & may all be indicted as 
principals in the first degree: all are alike guilty 
—the seconds as well as the principals. When 
the combat is not an act of deliberation, but 
ensuing upon a sudden quarrel, & one of the 
combatants is killed, no advantage being taken, 
or sought, the law, in consideration of human 
weakness, regards this homicide not as murder 
but as manslaughter. But when the duel is 
premeditated, there being time for cooling, & an 
appointment made to fight with deadly weapons, 
& one is killed, all who are present encouraging 
the conflict incur the guilt of murder (CRESSWELL, 
J.).—R. v. GRANT (1844), 8 J. P. 139. 

543. Deliberate attendance in order to 
watch.|—-Persons who are present at a prize fight, 
& who have gone thither with the purpose of 
seeing the persons strike each other, are all 

rincipals in the breach of the peace & indictable 

or an assault, as well as the actual combatants ; 
& it is not at all material which of the combatants 
struck the first blow.—R. v. PERKINS (1831), 4 
O. & P. 587; 2 Man. & Ry. M. C. 506. 

Annotations :—Consd. R. v. Coney (1882), 8 Q. B. D. 534 

Refd. R. v. Clarkson (1892), 66 L. T. 297. 

544. Encouragement may be by mere 
presence.|—-When, upon a previous arrangement, 
& after there has been time for the blood to cool, 
two persons meet with deadly weapons, & one of 
them is killed, the party who occasions the death 
is guilty of murder, & the seconds also are equally 
guilty; & with respect to others shown to be 
present, the question is, did they give their aid 
& assistance by their countenance & encourage- 
ment of the principals in the contest? Mere 
presence will not be sufficient ; but if they sustain 
the principals either by advice or assistance, or 
go to the ground for the purpose of encouraging 
& forwarding the unlawful conflict, although they 
do not say or do anything, yet if they are present, 
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B. (e). acting 
550 i. Counterfeit coin. }—Where two 
s were charged with having 
coin in their possession at the 
time of uttering other base coin :-— 
Held: it was sufficient to establish 
the offences under the statute against 





both prisoners, to show that the 
under a common 
uttering, although one of them only 
had possession of the base coin.— 

.M. ADVOCATE v. SUTHERLAND & 
wansoN (1848), 1 J. Shaw, Just. 135.— 


. 6531, Arms when in pursutt of game. | 


AND PROCEDURE. 


assisting & encouraging by their presence at the 

moment when the fatal shot is fired, they are, in 

law, guilty of the crime of murder.—R. v. YOUNG 

(1838), 8 O. & P. 644. 

Annotation :—Consd. R. v. Coney (1882), 8 Q. B. D. 534. 

5, —— -]—Where two persons go out 
to fight a deliberate duel, & death ensues, all 
persons who are aoe encouraging & promoting 
that death, will be guilty of murder. The person 
who acted as the second of the deceased person In 
such a duel may be convicted of murder, on an 
indictment charging him with being present, 
aiding & abetting the person by whose act the 
death of his principal was occasioned.—R. v. 
Cuppy (1843), 1 Car. & Kir. 210. 

Annotation :—Consd. R. v. Coney (1882), 8 Q. B. D. 534. 
546. —— .|—R. v. Conny, No. 515, ante. 
547, Indictment of seconds.|—In an in- 

dictment against the seconds in a prize-fight, they 

may be indicted as principals, although neither of 
the principals is included in the indictment.—-R. 

v. SKEATS & BILES (1846), 7 L. T. O. S. 433. 


(e) Possession. 


548, Housebreaking implements.]|—-Where several 
persons are found out together by night for 
the common purpose of housebreaking, & one 
only is in possession of the housebreaking imple- 
ments, all may be found guilty of the misdemeanour 
of being found by night in possession of imple- 
ments of housebreaking without lawful excuse 
under Larceny Act, 1861 (c. 96), s. 58, for the 
possession of one is in such case the possession of 
all.— R. v. THomMpPSON (1869), 21 L. T. 397; 33 
J.P. 791; 11 Cox, C. C. 362, C. C. R. 

549. Explosive substance—Explosive Substances 
Act, 1883 (c. 3), s. 4.|—-If several persons are con- 
nected in a common design to have articles, 
amounting to an explosive substance within the 
above Act, made for an unlawful purpose, each of 
the confederacy is responsible in respect of such 
articles as are in the possession of others con- 
nected in the carrying out of thcir common 
design.—R. v. CHARLES (1892), 17 Cox, C. C. 499. 

550. Counterfeit Coin.] -- When pieces. of 
counterfeit coin are found on one of two persons 
acting in guilty concert, & both knowing of the 
possession, both are guilty under Coinage Offences 
Act, 18382 (c. 34), s. 8.—ROGERS’sS CASE (1839), 
2 Mood. C. C. 85. 


Annotations :—Reftd. R. v. Gerrish & Brown (1839), 2 
Mood & R. 219; R. v. Wiley (1850), 2 Den. 37. 


551. ]—-Where one of two persons in 
company utters counterfeit coin, & other counter- 
feit coin is found on the other person, they are 
jointly guilty of the aggravated offence, under 
Coinage Offences Act, 1832 (c. 34), if acting in 
concert, & both knowing of the possession.—R. v. 
ae & BROWN (1839), 2 Mood. & R. 219, 
Annotation :—Retd. R. v. Wiley (1850), 2 Den. 37. 

552. ———.]—R. v. WILLIAMS, No. 94, ante. 

558. Arms when in pursuit of game.] — If 
several persons are out with the intent to kill 
game, & only one of them is armed, the rest who 
are unarmed are liable to be convicted under 
57 Geo. 3, c. 90.—SMITH’s CASE (1818), Russ. & Ry. 
368, 0. C. R. 

Annotation :—Consd. R. v. Goodfellow (1845), 9 J. P. 297. 














-~—-When several persons are out in 
company for the purpose of taking or 
destroying game & only one of them 
is armed the rest who are unarmed are 
liable to be convicted under 9 Geo. 4, 
c. 69.—H.M. ADVOCATE v. GRANGER 
fees 4 Irv. 432; 36 Sc, Jur. 3.. 


were 


design in 
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554. ——— Possession by one without the know- 
ledge of the others.|—If several go into a close in 
the night to kill game, & one has arms without the 
knowledge of the others, the other persons who 
are unarmed are not liable to be convicted under 
57 Geo. 3, c. 90.—R. v. SOUTHERN (1821), Russ. 
& Ry. 444, C. 0. R. 


(f) Collateral Acts. 
i. Consequent upon Common Design. 


555. Riot by several—Murder by one.j — SIs- 
reais Hovusm Case (1673), 1 Hale, P. C. 

556. |—If several make a riot, & a 
man is killed, they are all principals in the murder. 
Though the indictment be against prisoner for 
aiding, assisting & abetting A., who was acquitted, 
yet the indictment & trial of this prisoner is well 
enough, for who actually did the murder is not 
material; the matter is that a murder was com- 
mitted & the other is but a circumstance, & all 
are principals in this case; therefore if a murder 
be proved it is well enough (Hott, C.J.).—R. v. 
WALLIS (1703), 1 Salk. 334; Holt, K. B. 484; 
91 HK. R. 294. 

557. Manslaughter by one.]—If sundry 
persons be together, aiding & assisting to an 
action, wherein a manslaughter ensues, as in case 
of a sudden business without malice prepense, they 
are equally guilty of the manslaughter, as they 
are in the case of murder prepense (per CuR.).— 
ee (LORD) Case (1678), 7 State Tr. 
Annotation :—Mentd. R. v. Pain (1696), Comb. 358. 

558. Riotous demolition by several—-Murder by 
one.|—R. v. HOWELL, No. 467, ante. 

559. Robbery by several—Robbery of different 
kind committed by one in course of original 
robbery.|—A. & B. assaulted C. to rob him in the 
highway, but C. escaped by flight, & as they were 
assaulting him A. rode from P. & B., & assaulted 
D. out of the view of P. & B. & took from him a 
dagger by robbery, & came back to P. & B. & 
for this was P. indicted & convicted of robbery, 
though he assented not to the robbery of D. 
neither was it done in his view, because the 
were all three assembled to commit a robbery, & 
this taking of the dagger was in the mean time.— 
R. v. PuDsEyY (1586), 1 Hale, P. C. 534; Fost. 854; 
1 And. 116; 123 E. R. 383. 

560. Murder by one.]|—Where two persons 
charged with murder by the same indictment had 
made statements ma pester one another, & those 
statements were evidence for the prosecution, the 
ct., upon the application of counsel appearing for 
rae prisoner, allowed them to have separate 
rials, 

Where two persons go out with the common 
object of robbing a third person, & one of them, 
“~ pursuit of that common object, does an act 
which causes the death of that third person, 
under such circumstances as to be murder in him 
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who does the act, it is murder in the other also.— 
R. v. JACKSON (1857), 7 Cox, C. C. 357. 

561. Burglary by two—-Violence by one after 
escape of the other.]—Prisoners were indicted for 
burglary, & C., in endeavouring to escape, had 
used great violence & seriously injured prosecutor. 
The jury found C. guilty on the whole indictment 
for burglary committed with violence, & the other 
prisoner of burglary without violence. 

If two persons set about the commission of a 
crime, & one of them, in the execution of their 
common purpose, uses violence, both may be 
convicted of the whole offence ; but if the violence 
used by the one take place after the other has 
escaped, & is resorted to merely to prevent being 
captured, then only the one actually using it is 
within the meaning of the statute (LORD DENMAN, 
C.J.).—R. v. HaRVEY & CAYLOR (1843), 2 L. T. O.S. 
193; 1 Cox, C. C. 21. 

562. Burglar admitted by servant—Murder by 
burglar.}—A woman servant conspired with her 
paramour to rob her mistress. The man came in 
the night, & she hid him, & then he killed the 
mistress :—Held : the man was guilty of murder, 
& the woman of petit treason.—ANON. (1568), 
Moore, K. B. 91; 72 E. R. 461. 

See, now, Offences against the Person Act, 
1861 (c. 100), 8. 8. 

563. Breach of peace by several—Manslaughter 
by one.]—If two or more persons go out together 
with a purpose to commit a breach of the peace, 
& in the course of the accomplishment of that 
common design, one of them kills a man, the 
other also is guilty of manslaughter.—R. v. 
HARRINGTON (1851), 5 Cox, C. C. 231. 

564. Furious driving on highway by two— 
Death caused by one.]—(1) If each of two persons 
be driving a cart furiously along the public road, 
& inciting & encouraging each other so to drive, 
& one of the carts runs over a man & kills him, 
both are guilty of manslaughter, the one as 

rincipal in the first degree, the other as principal 
in the second degree. 

(2) Prisoners are charged with contributing to 
the death of deceased by their negligence & 
improper conduct, &, if they did so, it matters not 
whether he was deaf, or drunk, or negligent or in 
part contributed to his own death, for in this 
consists a great distinction between civil & 
criminal proceedings. If two coaches run against 
each other, & the drivers of both are to blame, 
neither of them has any remedy against the other 
for damages. But in the case of loss of life the 
law takes a different view & the converse of that 
proposition is true, for there each party is respon- 
sible for any blame that may ensue, however large 
the share may be, & so highly does the law value 
human life that it admits of no justification 
wherever life has been lost, & the carelessness or 
negligence of any one person has contributed to 
the death of another person. Generally it may be 
laid down that, where one by his negligence has 
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assembling aco suuvy ul an UnlaWwIU 
assembly whether a riot takes place 
or not, & if a homicide takes place in 
consequence of that unlawful assembly, 
every ene taking a part in the unlawful 

em ly may be himself personally 
al en le nor ne homicide.—R. v. 

HTEN, DONNEL 

(1881), 14 Cox, 0. C. B78 IR: ae 


constable in lawful charge of a number 
of prisoners is killed by one of them 
in the prosecution of a common design 
to escape at all hazards, it is murder.— 
R. v. CROOKWELL (1865), 5 N. 8S. W. S. 
OC. R. 119.—AUS. 


t. ——.}~The prisoner & two 
other men were in lawful custody 
in a cab, when loaded pistols were 
thrown in by an unknown person, & 
all three endeavoured to escape by 
ores 8 the pistols. In the struggle 
which ensued one of the constables 
in oharge of the three men was shot, 
& killed by one of the prisoners. The 
trial judge told the jury that there 





{ 


Was no evidence vf common design up 
to the moment the pistols were thrown 
in, yet if at that moment, before the 
shot fired that killed the constable, 
the three men resolved to escape from 
lawful custody, each was responsible 
for the acts of tho other. The jury 
did not agree as to whether the prisoner 
actually fired the shot which killed the 
constable, but found the prisoner 
ullty on what their foreman called 
he second ‘“count,’? & their verdict 
was recorded with their consent as 
one of “ guilty,” with a clause added 
as to their inability to e as to 
whether the prisoner fired the shot :— 
Held: having regard to the evidence 


88 


Sect. 6.—Degrees of criminal liability: Sub-sect. 3, 


bts 


contributed to the death of another, he is re- 
C.B.).—R. 
(1846), 2 Car. & Kir. 230; 2 Cox, C. C. 141. 

sks aeataal —.48 to (2) Refd. Dant’s Case (1865), Le. & Ca. 


sponsible (POLLOCK, 


565. Negligent 


ante. 


566. Deer-stealing by several—Murder by one.| 
—D. & others came to steal deer in P.’s 
one of the company killed the keeper in the park 
while D. & the rest were in other parts of the park : 
this was murder in them all.—R. v. 
DACRE (LORD) (1543), 1 Hale, P. C. 489; Fost. 354. 
Annotations :—Consd. Stanley's Case s 1 


—Held: 


v7. Borthwick (1779), 1 Doug. K 
Warmole, etc. (1619), Palm. 35 ; 


567. 








Erc. (1619), Palm. 35; 81 E. HK. 966. 

poaching by several—Murder by 

Where gamkeepers had seized two persons 

who were poaching in the night, & they, having 
~ called to a third, who came up & 


568. Night 
one.| 
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use of firearms by several— 
Death caused by one.|—-R. v. SALMON, No. 459, 


R. v. Plummer (1701), 
12 Mod. Rep. 627 ; Oneby’s Case (1726), 17 State Tr. 29. 
.|— Four were caught killing 
deer in a park between three & four in the morning. 
One stabbed a keeper, who died of the blow: 


663), Kel. 86; R. 
207. R 


AND PROCEDURE. 


Absence of concurrence of others.|—A party not 


cognisant of the intention of his companion to 


v. SWINDALIL 


standing it hap 
with him in the 


ark, & 


efd. R. v. 


me of the gamekeepers, this is murder in 


all, though the two struck no blow, & though the 
gamekeepers had not announced in what capacity 
they had apprehended them.—R. v. WHITHORNE 


(1828), 3 C. & P. 394. 
569 








ANDREWS, I Sid. 159. 
571. —— 





K. R. 1304. 


ii. Not Consequent upon Common Design. 


572. Common design to commit a felony— | 
Felony of different kind committed by one— 





ee a i 


& Criminal Code, s. 
offence being murder in the actual 
perpetrator was murder in the prisoner, 
even if he were not the actual per- 
petrator.—-R.v. Rick (1902),22C. 1. T. 
225; _ O. L. R. 223; 10. W. R. 399. 


— 


-|—If gamekeepers attempt to 
apprehend a gang of night poachers, & one of the 
gamekeepers be shot by one of the poachers, this 
will be murder in all the poachers, unless it be 
proved that either of them separated himself from 
the rest, so as to show that he did not join in the 
act.—R. v. EDMEADS (1828), 3 C. & P. 390. 

570. Unlawfal act by several—Murder hy one.} 
—If a party who is arrested doth any act of 
violence to endeavour a rescue, & then after that 
one of his party killeth the bailiff, or any that 
cometh in his aid, this is murder in the party 
arrested, for when several men join in an unlawful 
act they are all guilty whatever happens (per 
CUR.).—STANLEY’S CASE (1663), Kel. 86; 
584; 84 EK. R. 109435 sub nom. Rh. v. STANDLIE & 


-|—Where persons are doing an | 
unlawful act if murder ensues all are guilty.— 
ASHTON’S CASE (1698), 12 Mod. Rep. 256; 


61 (2), that the | 


u. Night poaching by several—— Assault | 
by one.}—Your panels were convicted | 


of 
assault on 4 gainekeeper. 
directed jury that all had gone out 
for a night’s sport, all are present 
when the first violence is committed, 
& when one is seized, the others came 
to his assistance & all are apprehended 
together. When all persons are 
similarly arined & it is not proved by 
whose hand the most severe injury 
was inflicted, three cannot be acquitted 
because another & different njury is 


night poaching & aggravated | 
Judge : 





' 
1 


A 
} 
1 


them :—Held: 
1 Keb. 


commit murder, is not liable, though in his com- 
pany to do an unlawful act. 

If three persons go out to commit a felony, & 
one of them, unknown to the others, put a 
in his pocket & commits a felony of another 
such as murder, the two who did not concur in this 
second felony will not be guilty thereof, notwith- 
ened while they were engaged 
elonious act for which they went 
out (PARK, J.).—DuFrey & Hunt’s Cask (1830), 
1 Lew. C. C. 194. 

573. Common design to steal-——-Act of violence 
by one in resisting arrest.|—-Two private watch- 
men, seeing prisoner & another person with two 
carts Jaden with apples, went up to them, in- 
tending, as soon as they could get assistance, to 
secure them. One of the watchmen walked 
beside prisoner, & the other watchman beside the 
other person, at some. distance from prisoner. 
The other person wounded the watchman who was 


istol 
ind, 


satisfied that prisoner & the other person had not 
only gone out with a common purpose of stealing 
apples, but also had the common purpose of 
resisting, with extreme violence, any person who 


574. Common design to poach—Murder by one 
—No evidence of intention to carry out design at 
all hazards.]|—The doctrine of constructive homi- 
cide, as regards offenders not actually present at, 
or parties to, an act of homicide, but sought to 
be made liable for it by reason of their being 
engaged in a common purpose, in the course of 
carrying out which the act of homicide occurs, 
only applies (there being no evidence of a common 
intent to carry out the purpose at all hazards, & 
by all means), where the common purpose is 
felonious, not where it is merely unlawful, as in 
the case of a misdemeanour, such as night poaching. 
Therefore, where several men were engaged at 
night poaching, & in a scuffle with a gamekeeper, 
he was killed by a shot from the gun of one of 
(1) whether or not the gun was 
fired, there being no evidence that the other 
prisoners were parties to the act of firing it, they 


were not guilty even of manslaughter, merely by 
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| reason of the act of homicide occurring in the 
course of poaching ; 
went off accidentally in the course of a scuffle with 
the keeper, he having a right to take the gun, it 


(2) even although the gun 


was manslaughter in the man who caused it.— 








v. SWANSTON (1836), 1 Swin. 54 at 
p. 60.—SCOT. 


PART I. SECT. 6, SUB-SECT. 3.- 
B. (1) ii. 


a. Common design to rob—Murder 
by one.J—An Act of violence causing 
death, done In furtherance of a feloni- 
ous crime of violence, is murder. If 
a person in proceeding to rob another 
points a loaded firearm at him which 
unintentionally goes off & kills him, 
that is murder. Being engaged in the 
commission of a crime of violence, 
his intention to discharge the firearm 
cannot be regarded separately from 
his intention to commit robbery. 
Others engaged in the robbery along 
with the person causing the death 
under circumstances as aforesaid were 


| 


R. v. SKEET (1866), 4 F. & F. 931. 

75. —— Dissociation of one from act 
causing death.|— R. v. EpMEaDs, No. 569, ante. 

76. ——_— ——— Common design to poach not of 


done by the fourth.—H.M. ADVOCATE 


held guilty of minurder under the Code, 
8. 69.—R. v. KLNICK, HR. v. CLEMENTS, 
R. v. BuURDIE (1920), 2 W. W. R. 606 | 
A L. Rh. 298; 30 Man. L. R. 415.—- 


7 Se C. were 
aan to have connived at a robbery 
n which excessive violence was used, 
resulting in the death of the persons 
robbed. The Sessions Judge convicted 
M. & C. of abetment of murder, on the 
ground that the death was ‘‘ a probable 
consequence of the intention known & 
abetted ’’ by them :—Held: the test 
of gullt in ep Sat of abetment must 
always be whether, having regard to 
the immediate object of the instigation 
or conspiracy, the act done by the 
principal is one which, according to 
ordinary experience & common sense, 
the abettor must have foreseen as 
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itself evidence of intention to commit murder.]— 
Suspicion that A. intends to arrest C. will not, per 
se, clear C. from the charge of murder if he kills 
A. to prevent the arrest. 

Semble: circumstances simply indicative of a 
common intention to poach will not make one of 
the poachers answerable if one of his companions 
kills a keeper whilst he is himself continuing his 





fligght.—R. v. CHANDLER & KEEN (1844), 8 
L. T. O. S, 304. 
577. Assault on keeper—No evidence of 





intention to inflict violence.|—In an indictment 
against A. & B. & six others, for shooting at C. 
with intent to maim, it appeared that prisoners 
were out poaching, & that A. having fired without 
effect at the keepers, called out to his companions 
to fire, whereupon 3B. fired at prosecutor, & 
severely wounded him :—Held: A. & B. alone 
were liable to be found guilty.--R. v. CoUuzINs, 
BuRROWS, KEEBLE, HARSUM, SMITH, HATCHER & 
PALMER (1849), 13 L. T. O. S. 327; 13 J. P. 254. 

578. .I—Prisoners were  in- 
dicted for night poaching, & for assaulting a game- 
keeper with intent. Prisoners were seen upon the 
land of prosecutor at night in pursuit of game. 
They escaped into a highway & there assaulted 
the keepers. But the keepers stated that they 
had not followed prisoners into the highway with 
an intention to arrest them there :—Held: 
(1) evidence of the common intent to poach did 
not sustain the allegation of a common intent to 
wound ; (2) there being no intention on the part 
of the keepers to arrest prisoners at the time when 
the attack was made upon them, it was not an 
assault within Night Poaching Act, 1828 (c. 69).— 
It. v. DODDRIDGE (1860), 8 Cox, C. C. 335. 

579. Common design to commit assault—Felony 
committed by one not part of the common design. | 
—MACKLIN & MURPHY’S CASE, No. 518, ante. 

580. ——.]—R. v. PRicE, No. 525, ante. 

581. —— ———.|—ht. v. CaTon, No. 531, ante. 

582. Illegal entry into house by several— 
Larceny by some of the party.|—ANoN. (1664), 1 
Leach, 7, n.; cited in Kel. 113; 12 Mod. Rep. 
629; 84 KH. R. 1105. 


Annotation :—Retd. Hodgson’s Case (1690), 1 Leach, 6. 


583. Racing on highway—Death caused by one 
only.|—If A. & B. be riding fast along a highway 
as if racing, & A., ride by without doing any 
mischief, but B. rides against the horse of C., 
whereby ©. is thrown & killed, this is not man- 
ener in A.—R. v. Mastin (1884), 6 C. & P. 

584. Common design to commit trespass— 
Murder by one in sudden affray.]|—Three soldiers 
went to rob an orchard ; two got upon a tree, & 

















probable; &, having regard both to 
the strictness of the tests which should 
be epenes to the interpretation of a 
penal statute, & specially of a section 
such as Penal Code, s. 111, & also to 
the necessary difficulty of questions 
as to the state of a man’s mind at a 
particular moment, it could not, in 
the present case, be said that, because 
the accused knew of & connived at 
the intended robbery, they must be 
presumed to have foreseen that such 
SrObADIe ee as was used was 
é.——R. v. MATHURA Das (1884), 

I. L. R. 6 All. 491.—IND 

c. Common _ design 

Injury inflicted by one causing death. }— 
Where three prisoners assaulted the 
deceased & gave him a beating, in the 
course of which one of the prisoners 
struck the deceased a blow on the 
head, which resulted in death :—Held : 
in é © absence of proof that prisoners 
ad the common intention to inflict 








not 
4 83.—IND e 


16: qesauit Dozpose.—- Kh. a. 


Rep. 2 1 6.—IR. 





e. 
—If the 


not having been & 





injury likely to cause death, they could 
e convicted of murder.—R. v. 
Duma BAIDYA (1896), I. L. R. 19 Mad. 


d. Common design to do lawful act 
—Mule killed by one.}—Several per- 
sons having been indicted for kill 
& Mule, on proof having been given 
that they were at the time proven 
the illegal removal of a crop which 
had been distrained :—Held : 
person only who had actually killed 
the mule could be convicted, the others 
resent for an illegal 
AS 


Excessive violence by some.) 
accused are 
sisting the theft of t 
cannot be considered as members of 
an unlawful assembly, with the com- 
mon object to assert a right to the 
disputed land & crops, because some 
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the third stood at the gate with a sword in his 
hand. The owner’s son coming by collared him 
& asked him what business he had there & there- 
upon the soldier stabbed him :—Held: murder 
in him; but those in the tree were innocent as 
they came to commit a small trespass & the man 
was killed in a sudden affray without their know- 
ledge, but it would have been otherwise if they 
had all come thither with a general resolution 
against all opposers.—THREE SOLDIERS’ CASE 
(1697), Fost. 353. 

585. Common design to do unlawful act— 
Attempt by all to resist arrest—Accidental shooting 
by one of another of the party.|——R. v. PLUMMER 
(1701), Kel. 109; 12 Mod. Rep. 627; Fost. 352 ; 
84 BK. R. 1108. 


Annotations :—Relfd. Bodgrone 
1735), 3 P. 





Case (1690), 1 Leach, 6; 


R. v. Burge ( ms. 439; HR. v. Pembliton 
(1874), 22 W. R. 553. Mentd. R. v. Hugging (1730), 1 
Barn. K. B. 396; RR. v. Francis (1735), Cunn. 165. 








586. .|—Prisoners were hired by a 
tenant to carry away his goods to prevent distress 
& went armed with bludgeons & other offensive 
weapons, & the landlord assisted by others 
attempted to prevent it, & in the violence of the 
affray, after the constable had in vain attempted 
{to disperse them, a boy standing at his father’s 
door who took no part therein was killed by one 
of the company unknown :—Held: as the boy was 
unconcerned in the affray the killing of him could 
not be imputed to the rest who were merely 
engaged in the general affray.—HoODGSON’s CASE 
(1690), 1 Leach, 6; sub nom. R. v. Husson, 1 
East, P. C. 258. 

587. ——— Attempt to seize goods—Accidental 
Killing of bystander.|—Where persons assembled 
with force to seize goods under pretence of lawful 
authority & an unarmed woman coming out of 
the house was killed by a stone thrown by one of 
the assailants at another person in the gateway :— 
Held: this was murder in them all.—MANSELL & 
HERBERT'S CASE (1556), 2 Dyer, 128 b; 73 E. R. 
279. 

Anes :—Distd. R. v. Plummer (1701), 12 Mod. Rep. 


588. ——— Nature of common design not proved 
—Riotous demolition of house by some in absence 
of others.|—-R. v. HOWELL, No. 467, ante. 


lili, Committed after Completion of Common 





Design. 
589. Murder.]|—Monun’s (LORD) CasE, No. 
513, ante. 
690. I—A. beat a constable in the 


execution of his office but was separated & desisted. 
B., a friend of A., without any preconcerted arrange- 
ment, thereupon rushed in & took up the struggle 








mémbers thereof muy have exceeded 
the right of private defence; but if 
some of the members continue in it, 
after the others have exceeded the 
right by the infliction of unnecessary 
violence, & aid & abet the latter, they 
also must be considered as having 
exceeded the right. Where the ac- 
cused, three of whom were armed 
with a sword, a scythe & an iron-shod 
stick respectively, & the rest with 
lathis, went in a large body to a certain 
disputed land, where the labourers of 
the opposite party were reaping some 
musouri crop & attacking them, fatally 
wounding one & severely injuring 
another, it was held that the accused 
who ordered the attack & those who 
used the weapons had exceeded the 

ht of private defence, & so also the 
others, who continued in the unlawful 
assembly thereafter & aided & abetted 
the former.—BAIJNATH DHANUK_ ¥. 
R. (1908), I. L. R. 36 Cale, 296.—IND. 


ing 
the 


EY (1841), 2 Leg. 


juan in re- 
16 crops, they 
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Sect. -6.—Degrees of criminal liability: Sub-seet. 3, 
B. (f) tt, Q) & (h).) 

& the constable was killed without A. taking any 
further part :—Held: B. was guilty of murder, 
but A. was innocent, for it did not appear that 
A. & B. had previously agreed upon offering any 
violence to the constable, or to obstruct him in 
the execution of his office, & the murder was not 
committed in consequence of any unlawful com- 
bination between them.—R. v. A. & B. (temp. 
1688-1710), Fost. 353. , 

591. .]|—Two men were beating another 
in the street & a stranger passing said, ‘““I am 
ashamed to see two men beat one,’’ whereupon one 
of those who were beating the one, rushed at the 
stranger & stabbed him so that he died later. 
Both were indicted as principals in the murder :— 
Held: because it did not appear that one of them 
intended any injury to the person killed, he could 
not be guilty of his death either as principal or 
accessory, for although they were both doing an 
unlawful act, the death of the party did not 
ensue upon that act.— ANON. (1723), 8 Mod. Rep. 
164; 88 E. R. 121. 

592. Robbery by one—Previous assault by 
several.|—-If a gang of poachers attack a game- 
keeper, & leave him senseless on the ground, & 
one of them return & steal his money, etc., that 
one only can be convicted of the robbery, as it 
was not in pursuance of any common intent.— 
R. v. HAWKINS (1828), 3 C. & P. 392. 

593. Violence in resisting arrest.|—If several 
are out for the purpose of committing a felony, 
& upon an alarm run different ways, & one of 
them maim a pursuer to avoid being taken, the 
others are not to be considered principals in such 
act.—WHITE & RICHARDSON’s CASE (1806), Russ. 
& Ry. 99, C. C. R. 

rit ——.|—R. v. HARVEY & CaAyYLor, No. 561, 
ante. 





(9) Evidence of Common Purpose. 

595. Murder—Supplying drug for abortion— 
Not party to administration.]|—Prisoner, at the re- 
quest of a pregnant woman who wished to procure 
abortion, obtained for her a poisonous drug. He 
knew the purpose for which she wanted it, & though 
he gave it to her for that purpose, he was unwilling 
that she should use it, & he did not administer it 
to her or cause her to take it. She, however, took 
it for the purpose assigned, & died in consequence : 
— Held: prisoner was not liable to be convicted 
on an indictment charging him with the murder 
of the woman.—R. v. FRETWELL (1862), Le. & Ca. 
161; 31 L. J. M. C. 145; 6 L. T. 333; 26 J. P. 
499; 8 Jur. N.S. 466; 10 W. R. 545; 9 Cox, C. C. 
152, C. C. R. 

Annotation :—Refd. R. v. Lomas (1913), 78 J. P. 152. 

596. Coining—Sufficiency of evidence.|——R. v. 
Isaacs (1813), Russell on Crimes & Misdemeanours, 
8th ed. 354. 

597. Riot —- Verbal encouragement without 
physical assistance.|—Verbal encouragement & in- 
citement at the time & place of the offence but 
without physical assistance in it is sufficient for 
conviction as a principal in the second degree.-— 
a rh orcs (1767), 4 Burr. 2073; 98 E. R. 81, 
Annotation :—Refd. R. v. Smith O’Brien (1848), 7 State 

Tr. N.S. 1. 


598. Unlawful assembly—Attendance as par- 
isan.|—-If the purposes of an assembly are unlawful, 
very one who, after becoming aware of,those pur- 
oses, attends as a partisan without taking steps 
o counteract such purposes, is guilty of taking 
art in an unlawful assembly. If there are circum- 
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stances of illegality such as the exhibition of arms, 
so as to excite terror, every one who, with know: 
ledge of those circumstances, lends himself to the 
purposes of the meeting is guilty.—DEWHURST’S 
CasE (1820), 1 State Tr. N. S. 529. 

Annotation :—Mentd. R. v. Clarkson (1892), 56 J. P. 875. 

599. Poaching—Sufficiency of evidence.|—Iwo 
prisoners were seen together running out of a 
coppice, one of them with a gun. The third 
immediately afterwards came out of it alone with 
a gun & a pheasant :—Held: insufficient evidence 
of concert.—R. v. JONES (1847), 9 L. T. O. S. 180; 
2 Cox, C. C. 185. 

_ Manslaughter of keeper.|/—-More 
than nine men, of whom seven were armed with 
guns, being out at night in pursuit of game, were 
met by a party of gamekeepers, without firearms, 
who at once assaulted them with sticks, & one of 
them with a dangerous weapon, likely to inflict 
deadly injury, with which he struck one of the 

oachers, upon which another of them fired & 
filled him. The grand jury were directed to 
throw out bills for murder against two of the men, 
one of whom was supposed to have fired the fatal 
shot, & the whole nine were indicted for man- 
slaughter. There was evidence that they all 
stood in a row & cried ‘‘ shoot ’”’ :—Held: (1) 
whether or not the man who fired the shot could 
be identified, none of the prisoners would be 
guilty, unless parties to the act of firing, & though 
their being in a row, & crying out ‘ shoot’ was 
evidence that they were parties to the act, it was 
only evidence, & its effect would depend upon 
how: far all the circumstances showed that the 
firing was in pursuance of a common design to 
shoot, or only in consequence of a particular 
personal encounter; (2) an approver having 
given evidence that one of the prisoners fired the 
shot, a policeman might be asked whether another 
of them, who had given information, had not 
stated that it was a different man who fired.— 
R. v. Luck (1862), 3 F. & EF. 483. 

Aenean :— As to (1) Distd. R. v. Turner (1864), 4 F. & F. 


601. -|—On the trial of I. & P., two 
poachers, for shooting with intent to murder, the 
Crown advanced no evidence of any actual arrange- 
ment made between I. & P. to act with a common 
purpose, but put, forward the case that they were 
acting as the result of a common purpose to resist 
apprehension at all costs. The jury found both 
prisoners guilty of shooting with intent to murder, 
but they added that they were unable to say 
which of them fired the shot, but that the intention 
was to prevent arrest at all costs, even to the extent 
of murder, & that they were acting with that com- 
mon purpose :—Held: the jury were justified in 
inferring the common purpose from prisoners’ 
actions & conduct when they became aware of the 
pursuit of the keepers.—R. v. PRIDMORE (1913), 
77:«J. P. 339; 29 T. L. R. 330; 8 Cr. App. Rep. 
198, C. C. A. 

602. Deer stealing—-Loan of articles for the 
purpose.;——R. v. NasH (1702), 2 Salk. 542; 91 
EK. R. 488. 

603. -]—A man who persuades 
another to kill deer & lends him any thing for that 
purpose, is liable to the penalties of a statute made 
in terms against persons killing deer.—R. v. 
WHISTLER (1703), 2 Ld. Raym. 842; 7 Mod. Rep. 
129; 11 Mod. Rep. 25; 2 Salk. 542; Holt, K. 
215; 92 KH. R. 63. 

604. Slight evidence may suffice.]|—A jury 
may convict on slight evidence of a common 
design. Where there is evidence to go to the jury 
that applt. & a co-prisoner were acting in concert, 
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they having entered a ee & been seen 
together afterwards :—Held: the conviction would 
not be quashed.-—R. v. BOLSTER (1909), 3 Cr. App. 
Rep. 81, C. C. A. 


(hk) Aiding and Abetting in Misdemeanours. 


605. Seditious libel—Sale of pamphlet.|—A. 
was indicted for publishing a libel in the form of a 
pamphlet, attempting to justify the crimes of 
assassination & murder, & to incite persons to 
commit those crimes upon the sovereigns & rulers 
of Europe. There were also counts, under 
Offences against the Person Act, 1861 (c. 100), 
s. 4, charging him with encouraging & endeavouring 
to persuade persons unknown to murder the 
sovereigns & rulers of Europe. 3B. was charged 
with aiding & abetting H. to commit these mis- 
demeanours :—Held: the words ‘ sovereigns of 
Europe ”’ specified a definite class, & the counts 
were good. 

The jury were directed that if they found 
A. guilty, then B., who had sold copies of the 
ape tea was guilty of aiding & abetting if he 

new what was in the pamphlet, or deliberately 
shut his eyes to what was in it. 

Semble: a document published in this country, 
which is calculated to disturb the govt. of some 
foreign country, is not a seditious libel, nor punish- 
able as a libel at all.—R. v. ANTONELLI & BARBERI 
(1905), 70 J. P. 4. 

606. Procuring obscene literature to be sent by 
post—lInsertion in newspaper of advertisement 
regarding sale—Liability of editor.)—-Deft. inserted 
in a newspaper, of which he was the editor, adver- 
tisements which, though not obscene in themselves, 
related, as he knew, to the sale of obscene books & 
photographs. A police officer wrote to the addresses 
given in the advertisements, & received in return 
from the advertisers, who were foreigners resident 
abroad, obscene books & photographs. Deft. was 
tried on an indictment charging him with causing 
& aa idee obscene books & photographs to be 
sold & published, & to be sent by post contrary to 
Post Office (Protection) Act, 1884 (c. 76), s. 4, & 
was convicted :—Held:; the conviction was right. 

™ v. DE Marny, [1907] 1 K. B. 388; 76 
L. J. K. B. 210; 96 L. T. 159; 71 J. P. 14; 23 
a a te 221; 51 Sol. Jo. 146; 21 Cox, C. C. 371, 


Annotations :-—Reftd. Cook v. Stockwell (1915), 84 L. J. K. B. 
2187; Gould v. Houghton, [1921] 1 K. B. 509. 


607. Cruelty to animals—Certificate of fit con- 
dition to work by veterinary surgeon—Liability of 
veterinary surgeon.|—The owner of a horse which 
was lame consulted a veterinary surgeon as to 
whether the horse was in a fit condition to work. 
The veterinary surgeon advised that it was, & that 
the work would not cause it additional suffering. 
The owner worked the horse. The veterinary 
surgeon was summoned, under Cruelty to Animals 
Act, 1849 (c. 92), s. 2, for cruelly ill-treating the 
horse ‘‘ by causing it to be worked while in an 
unfit state.”’ The magistrate found that deft. 
knew, when he advised the working of the horse, 
that to work it in its then state would be an act 
of cruelty :—Held: anyone who counsels the com- 
mission of an offence punishable summarily may 


PART I. aes 6, SUB-SECT. 3,— 


{. Attempt to rape.}—-B. & G. were 


charged on an information of one her. He came 
pqun with committing a rape on F. once naked, but 
fight ‘earl @ acins Gewatere sts d 
oise downs . appeared. 
going down in her nightdress found before, : 


- under a table. G. producing a 


| 


1 
| 
} 
] 
t 
! 


| 
| 
| 
| 


pistol & using threats carried F. 
(h) upstairs. He threw hor down on her 
bed & tied her hands & feet to the 
head & foot of her ped: He then left 
a, 
d not then assault. 
He then dressed himself. 
B. had known F 
she lay tied he conversed 
with her & attempted to have con- 
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be proceeded against as a principal.—BENFORD v. 

Sims, [1898] 2 Q. B. 641; 67 L. J. Q. B. 655; 78 

L. T. 718; 47 W. R. 46; 14 T. L. R. 424; 42 

Sol. Jo. 556; 19 Cox, C. C. 141, D. C. 

Annotations :—Consd. Callow v. Tillstone (1900), 83 L. T. 
411. Folld. Du Cros v. Lambourne, [1907] 1 K. B. 40. 
Refd. Gould v. Houghton, [1921] 1 K. B. 509. 

608. Sale of unsound meat—Certificate of 
soundness by veterinary surgeon—Liability of 
veterinary surgeon.] —Negligence on the part of a 
veterinary surgeon in making an examination & 
giving a certificate that meat which is in fact 
unsound is sound & healthy is not of itself sufficient 
to justify a conviction against the veterinary sur- 
geon for aiding & abetting the exposing of the 
unsound meat for sale, although such negligence 
in fact causes the exposure of the meat.—-CALLOW 
v. TILLSTONE (1900), 83 L. T. 411; 64 J. P. 823; 
19 Cox, C. C. 576, D. C. 

609. Sale of adulterated food by retailer— 
Liability of wholesale dealer.|-GouLp & Co. v. 
HovautTon, No. 431, ante. 

610. Dangerous driving of motor car—Approval 
of owner—Liability of owner.]—-A person who has 
aided & abetted the commission of an offence 
punishable on summary conviction may, under 
Summary Jurisdiction Act, 1848 (c. 43), s. 5, be 
convicted upon an information which charges him 
with having committed the offence as principal _ 
offender. Applt. appealed to quarter sessions 
against a conviction for unlawfully driving his 
motor car at a speed dangerous to the public. At 
the hearing of the appeal there was a conflict of 
evidence as to whether the car was being driven 
by applt. or by a lady seated by his side in the car. 
Quarter sessions, without deciding whether applt. 
was himself driving the car, dismissed the appeal 
finding as facts that if the lady was driving she 
was doing so with the consent & approval of 
applt., who must have known that the speed was 
dangerous, & who, being in control of the car, 
could, & ought to, have prevented it. On appeal : 
——Held: there was evidence on which applt. could 
be convicted of aiding & abetting the commission 
of the offence.—Du Cros v. LAMBOURNE, [1907] 
1K. B. 40; 76L. J. K. B. 50; 95 L. T. 782; 70 
J. P. 525; 23 T. L. R. 33; 21 Cox, C. C. 311; & 
L. G. R. 120, D. C. 

Annotations :—Distd. R. v. De Marny (1906), 96 L. T..159. 
Consd. Gould v. Houghton, [1921] 1 K. B. 509. Refd. 
Provincial Motor Cab Co. v. Dunning (1909), 101 L. T. 
231; Samson v. Aitchison, [1912] A. C. 844. 

611. Breach of motor car regulation by driver 
-—Liability of proprietor.]|—Applts., a limited co., 
who were motor cab proprietors were convicted 
before a magistrate of aiding & abetting a driver 
in their service in using a motor cab in contra- 


' vention of Article 11 of Motor Car (Registration 


& Licensing) Order, 1903 made by the Board of 
Trade under Motor Car Acts, 1896 (c. 36), & 
1903 (c. 36). The driver was using a motor cab 
more than one hour after sunset having a lamp, 
which was lighted, hanging too low to illuminate 
the identification plate. The motor cab was fitted 
with a proper & permanent bracket on which to 
hang the lamp. Applts. had in their service a 
foreman, who was charged by them with the duty 
of seeing that the cabs left their premises in such 


her but desisted saying, 
G. then returned & after 
conversation with B. was then over- 
heard by F. to say to B., ‘' You coward ! 
if you don’t I will.”’ B. left the room 
& was heard by F. to go downstairs 
& jump out of the kitchen window. 
G. then undressed & with violence 
assaulted F. with intent. The jur 

acquitted both of rape but found bot 


nection with 
‘“*T can’t.” 


to her twice, 


After 
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Sect. 6.—Degrees of criminal liability: Sub-sect. 3, 
B. (h), (4) & CJ 
a condition as to comply in all respects with the 
above Acts, & the regulations of the Board of 
Trade made thereunder. The magistrate found 
that applts. were careless in not seeing to it that 
a proper lamp was fixed on the cab :—Held: 
there was evidence on which applts. might be 
convicted of aiding & abetting their driver in com- 
mitting a breach of the above regulation.—PRO- 
VINCIAL Motor CaB Co. LTD. v. DUNNING, [1909] 
2K. B. 599; 78 L. J. K. B. 822; 101 L. T. 231 ; 
73 J. P. 387; 25 T. L. R. 646; 22 Cox, C. C. 159; 
7L. G. R. 765, D.C. 
Annotation :—Mentd. Dickeson v. Mayes, (1910] 1 K. B. 452, 
612. Breach of motor regulations by proprietor— 
Liability of driver—Roads Act, 1920 (c. 72), 
s. 8 (3).|—By the above sub-sect., ‘ ere a 
licence has been taken out as for a vehicle to be 
used solely for a certain purpose, & the vehicle is 
at any time during the period for which the licence 
is in force used for some other purpose, the person 
so using the vehicle shall, if the rate of duty 
chargeable in respect of a licence for a vehicle 
used for that other purpose is higher than the rate 
chargeable in respect of the licence held by him, 
be liable to an excise penalty ’’ :—-Held: where a 
summons against the licence-holder & owner of a 


motor vehicle for using the vehicle for an unlicensed | 
purpose, chargeable with a higher duty than that 
charged under the licence which he has taken out, | 
was dismissed on the ground that he was not | 
using the vehicle at the time of the alleged offence, | 


the driver could not be convicted of aiding & 
abetting, because where a summons for the 


principal offence had been dismissed, an aider & | 
abettor could only be convicted as a principal & | 
on the particular words of the sub-sect. only the - 


licence-holder could be guilty of the principal 

offence.—Morris v. ToLMAN, [1923] 1 K. B. 166; 

92 L. J. K. B. 215; 128 L.T. 118; 86J. P. 221; 

2aT 1, R. 39; 67 Sol. Jo. 169; 20 L. G. BR. 803 ;sW 
aver LY LY OAR D. C. 

613. Sale of liquor without a licence—Supply 
of liquor to vendors by brewer—Knowledge by 
brewer of resale.|~—Applt., a brewer, was in the 
habit of supplying three of his private customers, 
small cottagers, with beer for their own con- 
sumption. Shortly after war broke out between 
Great Britain & Germany, the supply by applt. 


of beer to the cottagers increased considerably. | 


Applt. was told by his carman that these customers 
were selling beer to soldiers, when he said that they 


vent the soldiers giving the cottagers something 
for their trouble in obtaining the beer. This 
remark was communicated by the carman to the 


AND PROCEDURE. 


614, Exercise of calling on Sunday—Purchase 
of goods from vendor—Knowledge of purchaser— 
Sunday Observance Act, 1677 (c. 7)|.—The pur- 
chase of cigarettes from the proprietor of an eating 
house on a Sunday does not per se amount to the 
offence of aiding & abetting the vendor in the 
offence, under the above Act, of the vendor 
exercising his ordinary calling on the Lord’s day. 

Qu. : whether it would amount to such an offence 
if the purchaser knew that the vendor was exercis- 
ing his ordinary calling on a Sunday.—-CHIVERS v. 
Hanp (1914), 84 L. J. K. B. 3043 112 LL. T. 221 ; 
79 J. P. 88; 31 T. L. R. 193; 24 Cox, C. C. 520; 
13 L. G. R. 637, D. C. 

Annotation :—Distd. Fairburn v. Evans, [1916] 1 K. B. 218. 

615, ——- ———- -———- ———.]— AppIt. purchased 
sweets from a refreshment-house keeper on a 
Sunday & took them from the premises for con- 
sumption. At the time of his purchase applt. 
knew that the refreshment-house keeper was 
exercising his ordinary calling on the Sunday & 
that he had constantly been convicted of having 
done so on previous occasions, under Sunday 
Observance Act, 1677 (c. 7) :—Held: applt. could 
be convicted of aiding & abetting the refreshment- 
house keeper in the exercise of his ordinary calling 
in contravention of the above Act.—FAIRBURN v. 
Evans, [1916] 1 K. B. 218; 85 L. J. K. B. 479; 
114 L. T. 363; 80 J. P. 63; 32 T. L. R. 166; 25 
Cox, CO. C. 289; 14 L. G. R. 306, D.C. 

Annotation :—Mentd. Brightman v. Tate, [1919] 1 K. B. 463. 

See, further, TIME. 

616. Harbouring prostitutes—Liability of ser- 
vant.]|—If the keeper of a place of public resort 


' instructs his servant to manage it in such a way 


as to be a violation of Metropolitan Police Act, 
1839 (c. 47), s. 44, & the servant does so, the 
master is guilty of an offence within that Act, & 
the servant is guilty as aiding & abetting him 
within Summary Jurisdiction Act, 1848 (c. 43), 
s. 5.—WILSON v. STEWART (1863), 3 B. & S. 913; 
2 New Rep. 115; 32 L. J. M.C. 1983; 8 L. T. 277; 
27 J. P. 661; 9 Jur. N. S. 1130; 11 W. R. 640; 
O Mawr ©, C. 354; 122 BE. R. 341. 


(i) Other Cases. 


617. Uttering forged note.J|—R. v. TATTERSAL 
(1801), 1 Russell on Crimes & Misdemeanours, 
Sth ed. 112. 

Annotations :—Mentd. li. v. Wylie (1804), 1 Bos. & P. N. R. 

92; Whiley & Haines’s Case (1804), 2 Leach, 983; R. v. 

Francis (1874), L. R. 2 C. C, R. 128. 


618. Killing cattle.|-M. & S. were tried on an 


( _ indictment grounded on 9 Geo. I., c. 22, for un- 
must not do it, but that there was nothing to pre- | 


cottagers, & the increased supply of beer con- | 


tinued. The cottagers were charged with, & 
pleaded guilty to, 
without a licence to the soldiers, & applt. was 


them :—Held : 
justices which would support such conviction.— 
COOK v. STOCKWELL (1915), 84 L. J. K. B. 2187; 
L138 L. T. 426; 79 J. P. 394; 31 7. L. RR. 426; 
15 Cox, C. C. 49, D. C. 

See, further, INTOXICATING LIQUORS. 


Jawfully, maliciously & feloniously killing a mare, 
the property of D. M. & S. agreed to kill one of 
D.’s breeding mares, & with that intent they went 
to a close where they were kept; M. & S. caught 
one of the mares, & M. buckled his own girdle 


- about her neck, fastening one of ‘S.’s to his own. 


selling intoxicating liquors | 


S. took hold of the girdle, fixed in this manner to 


| the mare’s neck, & held it straight, in order to 
charged with, & convicted of, aiding & abetting | 


there was evidence before the | 


prevent the mare getting away, or starting from 
the blow, while M., with a large sharp hook, gave 
the mare a deep wound of which she died that 
night :—Held: although S. did not give the stroke, 
his being present & aiding in the manner stated 
above, would bring him within the penalty of this 
law, so as to oust him of clergy, since the Act docs 


a — I I A OT OL EC tr ce RE IR ee OAT i ep UA, neers reieineiresesereae 
. 


uilty of the attempt by G. On a 
uestion of Jaw reserved, whether 
ere was evidence to support the 
onviction of B. as a principal in the 
1isdemeanour :-—Held: the convic- 
fon of both was right.—R. v. BRANCH 
1863), 2 W & W. 253.—AUS, 

g. Travelling in train while suffer- 


ing from cholera-—Purchase of ticket by 
second person with knowledge of disease. | 
—-K., knowing that he was suffering 
from cholera, entered a train as a 
passenger without informing the rail- 
way co.’s servants of his condition. 
M. knowing of K.’s condition, bought 
K.’s ticket & travelled with him :— 


Held: K. was properly convicted 
under Penal Code, s. 269, of negligently 
doing an act which was, & which he 
had reason to believe was, likely to 
spread infection of a disease dangerous 
to life, & M. of abetment of K.'s offence. 
—R. v. KRISHNAPPA & MURUGAPPA 
(1883), I. L. R. 7 Mad. 276.—IND. 
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not by any express provision take in aiding & 
abetting.—R. v. MipwinTerR & Sims (1749), 1 
Leach, 66, n. 

Annotation :-—Refd. R. v. Royce (1767), 4 Burr. 2073. 

619. Smuggling.|—In smuggling goods, all 
present & aiding are principals & equally liable to 
the whole penalty.—R. v. MANNING (1739), 2 
Com. 616; 92 E. R. 1236. 

Annotation :—Mentd. Kurnell v. Hunt (1841), 5 Jur. 650. 


620. Larceny by a trick.|—To aid & assist a 
person, to the jurors unknown, to obtain money 
by the Laika of ring-dropping, is felony if the 
jury find that the prisoner was confederating with 
the person unknown to obtain the money by 
means of this practice.—MooRE’s CASE (1784), 
1 Leach, 314; 2 Hast, P. C. 679, C. C. R. 


Annotations :—Retd. R. v. Marsh (1784), 1 Leach, 
Mentd. KR. v. Wilson (1837), 8 C. & P. 111. 


621. Sar several act. in concert to steal 
a man’s goods, & he is induced by fraud to trust 
one of them in the presence of the others with the 
possession of such goods, & another of them entices 
him away, that the man who has his goods may 
carry them off, all are guilty of felony. The receipt 
by one is a felonious taking by all.—STANDLEY’S 
CASE (1816), Russ. & Ry. 305, C. C. R. 

aes -.|—R. v. County (1816), 2 Russell 
on Crimes & Misdemeanours, 8th ed., 1149. 

623. Obtaining by false pretences.|—(1) To 
constitute an offence within 30 Geo. 2, c. 24, money 
or goods must be obtained by defts. by a false 
pretence, with an intent to defraud, & it is no 
objection that the pretence consists in a repre- 
sentation as of some transaction to take place at 
a future time. 

(2) Where the pretence is conveyed by words 
spoken by one deft. in the presence of others, who 
are acting in concert together, they may be all 
indicted jointly. 

(3) It is no objection in arrest of judgment that 
the indictment contains several charges of the same 
nature in the different counts.—_ YOUNG v. R. (1789), 
3 Term Rep. 98; 100 EH. R. 475; sub nom. R. v. 
Youna, 1 Leach, 505; 2 East, P. C. 828. 
Annotations :— As to (1) Refd. R. v. Parker (1837), 7 C. & P. 

825; Hamilton v. R. (1846), 9 Q. B. 271; R. v. Hamilton 

(1846), 10 Jur. 1028; R. wv. Gray (1891), 17 Cox, C. C. 

299. 4s to (2) Refd. Castro v. R. (1881), 6 App. Cas. 229. 

As to (3) Refd. R. v. Darley (1803), 4 East, 174; O’Connell 

wv. R. (1844), 11 Cl. & Fin. 155; R. v. Downing & Powys 

(1845), 1 Cox, C. C. 156 ; Campbell & Haynes v. R. (1846), 

1 Cox, C. C, 269; Latham v. R. (1864), 5 B. & S. 635; 

Castro v. R. (1881), 6 App. Cas. 229. Generally, Mentd. 

R. v. Mitchel (1848), 3 Cox, C.C.1; R.v. Heywood (1864), 

) Cox, C.C. 479; R.v. Brailsford, [1905] 2 K. B. 730; R. 

e By Grizzard, Gutwirth, & Silverman, [1914] 
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624. Challenge to fight—Bearer of challenge 

““a,J—R. v. Darcy & CoLLINs (1664), 1 Sid. 186; 

625. Riot—Inflammatory speeches at previous 
unlawful assembly—Liability of speakers.|—R. v. 
SHARPE, No. 489, ante. . 

626. Trespass in pursuit of game.]—-MAYHEW v. 
WARDLEY, No. 461, ante. 

627. -j~-In_ support of an information, 
under Summary Jurisdiction Act, (1848) (c. 43), 
s. 5, against A. for aiding & abetting B. to commit 
the offence of trespass in pursuit of game, there 
was evidence that A. drove B. in a conveyance 
along a turnpike-road for a lawful purpose, that. 
the conveyance was afterwards stopped, when B. 
got out & entered a field & shot a hare, which 
he gave to A. on returning to the conveyance, & 
A. then drove along the road :—Held: there was 
evidence on which the justices might find A. 
guilty of the offence so charged.—STAcEY v. WHITE- 





| 


HURST (1865), 18 C. B. N. S. 344; & New Rep. | 
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368; 34 L. J. M. OC. 94; 11 L. T. 710; 29 J.P. 
186; 138 W. R. 384; 144 EB. R. 477. 


Annotations :—Consd. Du Cros v. Lambourne, [1907] 1 K. B. 
40. Refd. Gould v. Houghton, [1921] 1 K. B. 509. 


C. Where Person charged is ‘incapable of being 
Principal in the First Degree. 

628. Rape—Assistance by husband.|—R. v. 
AUDLEY (LORD), CASTELHAVEN’S (EARL) CASE 
(1631), Hut. 115; 1 Hale, P. C. 629; 3 State 
Tr. 401; 123 E. R. 1140, H. L. 
Annotations :—Consd. Brown’s Case Jtiee 

Refd. B. v. Fleet Warden (1699), 12 Mod. . 

ie ar (1734), Lee temp. Hard. 79; R. v. Story 

13 J. P. 766; ey, a OS ey or aes Saree 

(ase ( 1660), © Ka 1; Morley’s Case (1666), 6 State Tr. 
770: 


ym.1; M 
R. v. Azire (1725), 1 Stra. 633; R. v. Serjeant 


(1826), Ry. & M. 352 

629. Assistance by a woman.|—Bail 
allowed in rape under special circumstances, 

A person may be a principal in the second degree 
even if from sex or age incapable of being a 
principal in the first degree.—R. v. BALTIMORE 
(LorD) (1768), 1 Wm. BL. 648 ; 96 E. R. 38763 sub 
nom. R. v. GRIEFFENBURGH, 4 Burr. 2179. 

630. -}/—(1) A woman may be in- 
dicted for rape as a principal in the second degree. 

(2) There is no right to separate trial in cases 
of a joint indictment. It is solely a matter for 
the discretion of the ct.—R. v. Ram & RAM (1893), 
17 Cox, C. C. 609. 

631. Assault with intent to commit rape— 
Liability of boy under fourteen.|—R. v. ELDER- 
SHAW, uvu. auu, wre. 

6382. Carnal knowledge of girl under sixteen— 
Girl not Hable for abetting——Criminal Law Amend- 
ment Act, 1885 (c. 69), s. 5.|—-It is not a criminal 
offence for a girl hetween the ages of thirteen & 
sixteen to aid & abet a male person in committing, 
or to incite him to commit, the misdemeanour of 
having unlawful carnal knowledge of her contrary 
to sect. 5 of the above Act.—R. v. TYRRELL, [1894] 
1Q. B. 7103; sub nom. R. v. TYRELL, 63 L. J. M. C, 
58; 70 L. T. 41; 42 W. R. 255; 10 T. L. R. 167; 
38 Sol. Jo. 130; 17 Cox, C. C. 716; 10 R. 82, 
Cc. Cc. R. 

633. Procuration of girl—Person for whom girl 
is procured liable as abettor—Criminal Law Amend- 
ment Act, 1885 (c. 69), s. 2 (1).1—R. v. MACKENZIE 
& HiaGinson, No. 840, post. 

634. Assault with intent to commit sodomy— 
Liability of boy under fourteen who assists.)—R. 
v. CRATCHLEY, No. 212, ante. 

635. Abortion by means of instrument — No 
allegation of pregnancy in indictment—Liability of 
woman on whom operation performed.|—A per- 
son who consents to another using an instrument 
upon her with the intent to procure her mis- 
carriage can be convicted of being present, aiding 
& abetting & assisting the other to use an instru- 
ment upon her with the intent to procure her 
miscarriage under Offences against the Person 
Act, 1861 (c. 100), s. 58, although there is no 
allegation in the indictment that accused was with 
child at the time of the offence.—R. v. SOCKETT 
(1908), 72 J. P. 428; 24 T. L. R. 893; 52 Sol. Jo. 
729; 1 Cr. App. Rep. 101, C. C. A. 

636. Concealment of birth— Burial of body by 
agent—Liability of agent.]|—If the body of a dead 
child be secretly buried or otherwise disposed of 
by an accomplice of its mother, the accomplice 
acting as her agent in the matter, the mother of 
the child is punishable under 9 Geo. 4, c. 31, s. 14. 

Semble: although under sect. 14 of the statute 
the woman only is indictable for concealment of 
the birth of a dead child, yet any other person who 
has counselled the concealment is indictable under 


1 Vent. 243. 
Yep. 337; KR. v. 
(1849), 
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Sect. 6.— Degrees of criminal liability: Sub-sect. 3, 
C. & D.; sub-sect. 4, A.] 


sect. 31.—R. v. Dovaias (1836), 7 C. & P. 644; 
1 Mood. C. C. 480. 

687. -|—A woman who was 
delivered of a child which died soon after its birth, 
concurred with her paramour in endeavouring to 
conceal the birth, he, in consequence of her 
persuasion, she remaining in bed, took the body 
& buried it, intending thereby to conceal the 
birth :—Held: she could be convicted of en- 
deavouring to conceal the birth under 9 Geo. 4, 
c. 31, s. 14, & he could be convicted of counselling, 
aiding & abetting her in the offence under sect. 31. 
—R. v. Birp (1849), 2 Car. & Kir. 817. 

638. -|—If a woman be de- 
livered of a child which is dead, & a man take the 
body & secretly bury it the woman is indictable 
for the concealment by secret burying under 
9 Geo. 4, c. 31, s. 14, & he is liable for aiding & 
abetting her under sect. 31 if there was a common 
purpose in both in thus endeavouring to conceal 
the birth of the child; but the jury must be 
satisfied not only that she wished to conceal the 
birth, but was a party to the carrying that wish 
into effect by the secret burial by the hand of the 
man in pursuance of a common design between 
them.—R. v. SKELTON (1850), 3 Car. & Kir. 119. 

See, now, Larceny Act, 1861 (c. 100), s. 60. 














D. Indictment and Trial. 


639. May be indicted as principal in the first 
degree—Or as aider & abettor.|—An indictment 
on 43 Geo. 3, c. 58, charging in one count, that A. 
feloniously, wilfully, maliciously & unlawfully & 
of his malice aforethought, did shoot at B., with 
intent feloniously, etc., to kill, etc., & that C. & D. 
were then & there aiding & abetting A. the felony 
aforesaid, in manner & form aforesaid, to do & 
commit, against the form, etc.; & in another count, 
charging the act of shooting on a person unknown, 
in the same words as before; & that all three A., 
C. & D. were then & there aiding & abetting him 
the felony aforesaid, in manner & form aforesaid, 
to do & commit, omitting the word feloniously 
to the aiding & abetting :—Held: good, on the 
whole, notwithstanding that omission, the statute 
having made aiders & abettors principal felons ; 
although the jury, having found A. guilty generally 
& acquitted the others, afterwards expressly 
negatived that A.’s was the hand that fired.— 
R. v. TOWLE (1816), 3 Price, 145; Russ. & Ry. 
314; 2 Marsh. 466; 146 E. R. 217, Ex. Ch. 


Annotation :—Consd. R. v. Downing & Powys (1845), 1 
Cox, C. C. 156. ret 


640. -|—A general conviction of a 
risoner, charged both as principal in the first 
egree, & as an aider & abettor of other men in 

rape, is valid on the count charging him as principal. 
On such an indictment evidence may be given of 
several rapes on the same woman at the same time, 
by prisoner & other men, each assisting the other 








PART I. SECT. 6, SUB-SECT. 3.—D. 


h. May be indicted as aider & | 
abettor.}—The indictment charged one | 
B. with obtaining by false pretences 
from one J. T., two horses, with intent 
to defraud, & deft. was present aiding 
& abetting B.:—J/eld: good, deft. 
being charged as a principal in the 
second d 
14 C. P. 629.—CAN. 

k. Sufficiency of evidence.] —- 
An aider & abettor may be tried & 
convicted as a principal. The evidence 
in such case must show common 
criminal intent with the principal, 


169.—CAN. 
l. Charged as 





men 


roperty 
OLAN, R. 


R. v. GRAHAM (1898), Q. R. 8 Q. B. 
** knowingl con- 
cerned in’”’ crime.}—Prisoner, 
charged with having stolen certain 
Wwoalth, & in the sane presentment the “dur th 
, > n the same presentmen e . In 
ee.— R. v. CONNOR (1864), prisoner, S., was charged with having 
een ‘* knowingly concerned in stealing 
the PRODerty ” -—Held : 
charging Schiffman with 
ingly being concerned in steal the 
** was sufficient. — 
v. SCHIFFMAN, 


CRIMINAL LAW AND. PROCEDURE. 


in turn, without putting prosecutor to elect on 

which count to Seer g —R. v. FoLKES (18382), 

1 Mood. OC. C. 354, C. C. R. 

641. ——— - .]}— A count charging A. with a 
rape as a principal in the first degree, & B. as 
principal in the second degree, may be joined with 
another count charging B. as principal in the first 
degree & A. as principal in the second degree.— 
R. v. GRAY er 70. & P. 164. 

Annotation —-Mentd. R. v. Francis (1874), 22 W. R. 663. 
642. .[—An indictment is good which 

charges that A. committed a rape, & that B. was 

present aiding & assisting him in the commission of 
the felony. In such a case the party aiding may be 
charged either, as he was in law, as a principal in 
the first degree, or, as he was in fact, a principal in 

one second degree.—R. v. CRISHAM (1841), Car. & M. 
643. ———- —-—.]— R. v. Downinea, No. 457, 

ante. 

644. Person indicted as principal in the first 
degree may be found guilty as principal in the 
second degree——Person indicted as aider & abettor 
may be found guilty as principal.|—If A. be in- 
dicted as having given the mortal stroke & B. & C. 
as present, aiding & assisting, & upon the evidence 
it appears that B. gave the stroke & A. & C. were 
only aiding & assisting, it maintains the indictment, 
& judgment shall be given against them all, for it 
is only a circumstantial variance, & in law it is 
the stroke of all that were present, aiding & 
abetting.—MACKALLEY’s CASE (1611), 9 Co. Rep. 
61b; Cro. Jac. 279; 77 E. R. 824. 

Annotations :---Refd. Boyan © Case (1613), 11 Co. Rep. 5 a; 
R. v. Cary (1616), 3 Bulst, 206; R. v. Plummer (1701), 
Kel. 107; R. v. Huggins (1730), 2 Ld. Raym. 1574. Mentd. 
Hodges v. Marks & Marks (1618), Cro. Jac. 485 ; Waite v. 
Stoke Hundred (1618), Cro. Jac. 496; Hollowaye’s Case 
(1628), W. Jo. 198; Gwinne v. Poole (1692), 2 Lut. APD: 
1560; London Corpn. v. Wood (1701), 12 Mod. Rep. 669 ; 
Harvy v. Broad (1704), 2 Salk. 626 ; Jackson v. Humphreys 
(1706), 1 Salk. 273; R. v. Tooley (1709), 11 Mod. Rep. 
242; Smith v. Boucher (1734), Kel. W. 144; Swann v. 
Broome (1764), 3 Burr. 1595; O’Brian’s Case (1844), 1 
Den. 9; R. v. Davies (1861), 8 Cox, C. C. 486; Galliard v. 
Laxton (1862), 2 B. & S. 363; Barnacott v. Passmore 
(1887), 51 J. P. 821. 

645. ——.]—-On an appeal of murder 
charging that A. gave the mortal wound, & that 
B. was present aiding & assisting, a verdict finding 
that B. gave the wound & that A. was present & 
assisting, is good.—BANSON v. OFFLEY (1687), 3 
Mod. Rep. 121; 87 BE. R. 78; sub nom. BAUSON v. 
OFFLEY, 3 Salk. 38; sub nom. BENSON v. OFFLEY 
& Lippon, 2 Show. 510; Comb. 45. 

646. Conviction of principal in the second 
degree though principal in the first degree not 
convicted.|—-R. v. WALLIS, No. 556, ante. 

647. .|—If two persons be indicted for 
murder, the one as a principal in the first degree, 
& the other as being present, aiding & assisting to 
commit it, the jury may find the principal in the 
first degree not guilty & convict the principal in 
the second degree.—-TAYLOoR & SHAW’S CASE 
(1785), 1 Leach, 360, C. C. R. 

648. !I—R. v. TOWLe, No. 639, ante. 


V. L. R. 55.—AUS. 

m. Admissibility of evidence — 
Common design— Acts of othera after 
prisoner’s arrest.}—Whenever a joint 
participation in an enterprise is shown, 
any act done in furtherance of the 
common design is evidence against 
all who were at any time concerned in 
is case, the prisoner being 
charged with being in arms in Upper 
Canada with intent to levy war against 
the Queen, evidence was admitted 
against the prsonc of an eng 
between the body of men with whom he 
had been & the Canadian volunteers 
although the same took place several 




















-» Was 


the present - 


know- ment 


. %. 
[1919) 
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649. ——--.]—-A., B. & ©. were indicted for 
murder, in the first count as principals in the first 
degree, & in the second count A. was indicted as 
a principal in the first uperee & B. & C. as principals 
in the second degree. The grand jury ignored the 
first count as to B. & C. & found a true bill, on the 
second, against all. Semble: B. & C. might be 
convicted on the second count as principals in the 
murder, although A. was acquitted. 

I am inclined to think that prisoner may demur 
& plead over to the felony at the same time 
(COLTMAN, J.).—R. v. PuHenps (1841), Car. & M. 
180 3 fe ood Cae A OC. R. 

nN 10ONs8 i . - VU. ’ ’ ° e . 
“"Montd. TR. v. Boden (1844), 1 Can & Kir. 305.7 O70 

650. .|—A limited co. cannot be committed 
for trial on an indictment. 

A limited co. was charged before a justice with 
an offence under Representation of the People 
Act, 1918 (c. 64), s. 34, & a servant of the co. was 
charged with aiding & abetting the co. therein. 
Both defts. were ostensibly committed for trial 
under Grand Juries (Suspension) Act, 1917 (c. 4), 
gs. 1 (2), which was then in force. An indictment 
was then presented against both defts. in which 
they were respectively charged as aforesaid, & 
they were both thereupon tried & convicted. On 
appeal by both defts. to the Ct. of Criminal Appeal : 
—RHeld: as against deft. co. the indictment & the 
conviction must be quashed, inasmuch as a limited 
co. could not be committed for trial ; but, although 
the other deft. was charged with aiding & abetting 
deft. co., it did not on that account follow that 
the indictment & conviction must be quashed as 
against that deft. also.—R. v. Dairy MIRRoR 
NEWSPAPERS, HR. v. GLOVER, [1922] 2 K. B. 530; 
91L. J. K. B. 712; 127 L. T. 218; 8635. P. 151; 
38 T. L. R. 5381; 66 Sol. Jo. 559; 16 Cr. App. 
Rep. 131, C. C. A. 

651. Misdemeanour.]— RR. v. 
No. 430, ante. 
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SUB-SECT. 4.—ACCESSORIES BEFORE THE FActT. 
A. In General. 


652. Definition.}-— (1) It is a principle in law 
which can never be controverted that he who pro- 
cures a felony to be done is a felon. If present 
he is a principal, if absent, an accessory before the 
fact (FosTER, J.). 

(2) As to prisoners the judges are unanimously 
of opinion that, supposing a robbery were com- 
mitted, the facts found are sufficient to charge 
them as accessories (FOSTER, J.).—M‘DANIBL’s 
CASE (1755), 19 State Tr. 745; Fost. 121, 364. 
Annotations :—Generally, Mentd. Rafael v. Verelst (1776), 

2 Wm. Bl. 1055; Donnally’s Case (1779), 1 Leach, 193 ; 

Smith’s Case (1783), 1 Leach, 288 ; Prosser’s Case (1784), 

1 Leach, 290, . vu. Webster (1861), 9 Cox, C. C. 13 


n. ; ’ 
R. v. Middleton (1873), lL. R. 2 Cc. Cc. lk. 38 ° R. Vv. Ashwell 
(1885), 16 Q. B. D. 190. 


6538. Previous concert— Absence at time of 
offence.|—-SoAREs’ CASE, No. 483, ante. 


hours after his arrest :-—Held: the part of the res gesta, though not made 
n the actual or constructive presence 

of the person indicted.—R. v. BROWN 

(1896), 15 N. Z. L. R. 18.—N.Z. 
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652 i. Definition.}—If one man in- 
cites another to commit murder, & 
that murder is committed, he not 
being present, the man inciting the 
other is what is called an accessory, 
& he must be indicted as an accessory 
before the fact, & such is the form of 


evidence had been properly received, 
as showing to some extent that the 
engagement in queso had been 
contemplated by the parties while the 
prisoner was with them before his 
arrest.—R. v. SLAVIN (1866), 17 C. P. 


205.—CAN. 
n. ——— es _ geste.) — Where! 
aider is indicted, it om in oedee 16 


prove the commission of the offence 

y the actual oper etrator, admissible 
to prove not only the acts done by the 
actual perpetrator, but the state- 
ments of the actual perpetrator forming 


the indictment.—R. v. 
(1848), 7 State Tr. N. S. 1091.—IR. 
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654. Absence essential.}] —-If the mortal blow 
is given on one day, & death ensues on another, & 
the indictment charges the accessories with being 

resent aiding, etc., on the first day, it is bad.— 
Havoon'a CasE (1586), 4 Co. Rep. 41 a; 76 


E. BR. 985. . 
Annotations :—Refd. O’Brian’s Case (1844), 1 Den. 9. 


Mentd. Hume v Ogle (1590), 4 Co. Rep. 42 b; Wrote v. 
Wigges (1592), 4 Co. Rep. 45 b; Long’s Case (1604), 5 
Co. p. 120 a; Mackalley’s Case (1611), 9 Co. Rep. 65 b; 

Cooper v. Basingstoke Hundred (1702), 2 Ld. Raym. 826. 

655. .}—(1) On an indictment for the 
murder of a constable in the execution of his office, 
it is not necessary to produce his appointment ; 
it is sufficient if it be proved that he was known to 
act as constable. 

(2) A person indicted as an accessory before the 
fact, cannot be convicted of that charge upon 
evidence proving him to have been present, aiding 
& abetting.—GoRDON’S CASE (1789), 1 Leach, 515, 
C. 


° R. 
Aunanoe 7— As to (1) Refd. Butler v. Ford (1833), 1 Cr. & M. 





656. —-—.]—To sustain an indictment against 
a party as an accessory before the fact to a felony, 
it is essentially necessary that he should be absent 
at the time of the committal of the felony, for if 
he be present he is a principal in the felony.— 
R. v. Cozens & BuLL (1840), 4 J. P. 476. 

657. .|— Where a man was indicted for 
murder, his wife being also indicted as an accessory 
before the fact, it was proved that the fatal blow 
was struck within a few feet of where the wife 
was standing :—Held : the wife should be acquitted. 

The wife should have been indicted as a principal 
if anything. An accessory before the fact must be 
absent at the time when the crime is committed, 
& the act must be done in consequence of some 
counsel or procurement of his (LORD COLERIDGE, 
J.).—R. v. BROWN (1878), 14 Cox, C. C. 144. 

658. Principal felony must have been com- 
mitted.|—To persuade an apprentice to embezzle 
his master’s goods is an indictable offence; but 
the indictment must positively aver, that he did 
take away the goods in consequence of such 
persuasion. 

You show here a special matter, viz. that deft. 
received them, but do not shdw that they were 
taken away, & if this were felony, as you here 
show it, deft. would only be accessory, & that 
could not be without a principal fact committed 
(per Cur.).—R. v. COLLINGWOOD (1705), 6 Mod. 
Rep. 288; 3 Salk. 42; 87 E. R. 1029; sub nom. 
R. v. CALLINGWOOD, 2 Ld. Raym. 1116. 
Annotations :—Refd. R. v. Higgins (1801), 2 East, 5. Mentd. 

R. v. Chadderton (1801), 2 Hast, 27; Rowlands’ Case 

(1851), 2 Den. 364. 

659. --}—M‘DANIEr’s CASE, No. 652, ante. 

660. .|—A servant pretended to concur 
with two persons, who proposed to him to unite 
with them in robbing his master’s house. The 
master being out of town, the servant communi- 
cated with the police, & acted under their in- 
structions. He let in one of the persons, but 
before that person had taken any property he was 














652 ii. .}-By the Roman-Dutch 
law, whoever counsels or commands 
the commission of a crime is, if the 
crime be committed, equally guilty & 
punishable with the principal. The 
accused sent four others to follow u 
& rob a sixth person of his purse. T 
they did, & brought the purse to the 
first accused, who was not present when 
the robbery was committed :—Held : 
the first accused was nightly charged 
with & convicted of robbery together 
with the others.—R. v. VENI DUME 


MEAGHER (1908), E. D. C. 461.—S. AF. 
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seized by the police, & a crowbar being found upon 
him, was immediately placed in confinement. 
After this the servant went out again & fetched 
the second person, & let him in in the same manner. 
This person was seized with a basket of plate in 
his hand, which he had carried from the kitchen 
part of the way upstairs :—Held: (1) neither of 
the persons could be convicted of burglary, but 
the one who was seized with the plate might be 
convicted of stealing in a dwelling-house, (2) the 
other might be indicted as an accessory before the 
fact to such stealing.—R. v. JOHNSON & JONES 
(1841), Car. & M. 27° 

aah wane :—As to (1) Distd. R. v. Chandler, [1913] 1 K. B. 


661. ——.] —Semble: an indictment of an 
accessory should contain a positive averment that 
the principal was guilty.—R. v. Reap (1844), 3 
L. T. O. 8. 143; 1 Cox, ©. ©. 65. 

662. -}—— (1) In an indictment for inciting 
another to commit a felony, the party charged to 
have been incited must be shown to have been 
aware that the act contemplated was a felony. 

(2) If the party incited is not an innocent agent, 








& the act incited be committed, the party inciting , 


is a principal felon, inasmuch as he is an accessory 
before the fact to a felony, & the misdemeanour 
merges in the felony.—R. v. WELHAM (1845), 5 
L. T. O. S. 246; 9J. P. 428; 1 Cox, C. C. 192. 

Sead late dari _ oenerally, Mentd. R. v. Ransford (1874), 31 


663. 





.|1— The offence of soliciting & in- | 


citing a man to commit a felony is, where no such | 


felony is actually committed, a misdemcanour 
only, & not a felony under Accessories & Abettors 
Act, 1861 (c. 94), s. 2, which only applies to cases 


counselling & procuring therein mentioned. There 
can be no accessory to a felony unless a felony has 
neen committed. Hlere there was no principal 
felony, & therefore prisoner’s offence was a mis- 
demeanour only, & he has been properly con- 


CRIMINAL LAW AND PROCEDURE. 


667. Privity of one to plan to commit murder-— 
Act carried out by others.]—-(1) Evidence that A. 
was privy to a plot to murder B. by explosive 
machines :—Held: sufficient to go to the jury on 
counts charging A. with the murder of C. acci- 
dentally killed by the explosion, with conspiring 
to murder him, & as an accessory to the murder. 

(2) Qu.: whether he was indictable either as 
principal or as accessory within 9 Geo. 4, c. 3l, 
s. 7, the attempt to assassinate having been made 
in Paris, & B. & C. being both Frenchmen, & A., 
prisoner, being also an alien, residing in England.—- 
R. v7. BERNARD (1858), 8 State Tr. N. S. 887; 1 


Annotations :— As to (1) Expld. R. v. Lomas (1913), 110 L. T. 
239. As to (2) Refd. R. v. Kohn (1864), 4 F. & F. 68. 


668. Prize fight—-Death of one combatant — 
Liability of stakeholder not present at the fight.|— 
Two men, having quarrelled, agreed to fight with 
their fists, & to bind themselves to fight, each put 
down £1, so that £2 might be paid to the winner. 
Prisoner consented to hold the £2, & pay it over 
to the winner, but otherwise, he had nothing to 
do with the fight, & he was not present at it. 
There was no reason to suppose that the life of 
either man would be endangered. The men 
fought, & one of them received injuries of which 
he afterwards died. Prisoner having been in- 
formed who was the winner, but not knowing of 
the other man’s danger, paid over the £2 to the 
winner :—Held: prisoner was not an accessory 


_ before the fact of the manslaughter of the man 
| killed.—R. v. Tayror (1875), L. R. 2 C. C. R. 147 ; 


44 L. J. M. C. 67; 32 L. T. 409; 39 J. P. 484; 

23 W. R. 616; 13 Cox, C. C. 68. 

Annotation :—Consd. R. v. Coney (1882), 51 L. J. M. C. 66. 
669. Burglary — Loan of implements to burglar 

—Knowledge of illegal purpose—No Knowledge of 


' erime actually committed.] — Applit. & one K. 
where a felony is committed as the result of the | 


were convicted of burglariously entering a dwelling- 


_ house, the jury having found in the case of applt. 


victed (KELLY, C.B.).—R. v. GREGORY (1867), | 


L R11 ¢. C.R. 77; 36L. J. M. C. 60; 16 L. T. 
388; 31 J. P. 4538; 15 W. R. 774; 10 Cox, C. C. 
459, C. C. R. 

664. Incitement to commit suicide — Suicide 
committed.j—RussELuL’s Cast, No. 670, post. 

665. | person cannot be tried 
for inciting another to commit suicide, although 
that other commit the suicide.—R. v. LEDDINGTON 
(1839), 9 C. & P. 79. 








ee 


RB. Active Encouragement essential. 


666. Agreement to commit offence — Act carried 
out by one party.|—A statement by prisoner that 
A. had proposed to him to murder B. on the follow- 
ing night, & that he, prisoner, agreed to go, but 
did not do so, is not of itself evidence that: prisoner 
was accessory before the fact. to the murder of B. 
by A. on that night.—R. v. BLACKRURN (1853), 6 
Cox, C. C. 333. 

Annotation :—Mentd. R. v. Godinho (1911), 76 J. P. 16. 





| 


p. Poaching — Inference 


that he had handed a jemmy to K. with the 
knowledge that it was wanted for a burglary 
though he did not know that it was wanted for 
this particular burglary :—Held: on this finding 
applt. was not an accessory before the fact to the 
burglary, & his conviction must be quashed. — 
R. v. LomMAS (1913), 110 L. T. 239; 78 J. P. 152; 
30 T. lL. R. 125; 58 Sol. Jo. 220; 23 Cox, C. C. 
765; 9 Cr. App. Rep. 220, C. C. A. 

670. Taking poison to procure abortion — 
Death resulting—Liability of person supplying 
poison—Absence at adminlstration.]—If a woman 
takes poison with intent to procure a miscarriage, 
& dies of it, she is guilty of self-murder, whether 
she was quick with child or not, & a person who 
furnished her with the poison for that purpose 
will, if absent when she took it, be an accessory 
before the fact only, & as he could not have been 
tried as such before Criminal Law Act, 1826 (c. 64), 
s. 9, he is not: triable for a substantive felony under 
that Act. An accessory before the fact to the 
crime of self-murder was not triable at common 
law, because the principal could not be tried, & 
he is not now triable under the 1826 Act, s. 9, 
for that sect. is not to be taken to make accessories 
triable except in cases in which they might have 


from  de- 
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o. Consent to be_ present at illegal 
marriage.}—-Mere Gonsent of persons 
to be present at an illegal marriage, 
or their presence in pursuance of such 
consent, or the grant of accommodation 
in a house for the marriage, does nut 
necessarily constitute abetment of such 
marriage.—ft. v. Umit (1882), 1. L. R&R. 
6 Bom. 126.—--IND. 


livery of poached animals.J—-A carrier 
was charged with having been found 
on a public road in possession of 40 
rabbits under circumstances which 
showed the coming from land where 
he had been unlawfully in search or 
pot of game contrary to the 
*oaching Prevention Act, 1862 (c. 114). 
The evidence was to the effect that the 
rabbits were obtained by the person 


charged early in the morning of the 
day libelled from a person who waa 
Recon to approach his house carrying 
a heavy bag & apparently wearin 
goloshes, as he had a noiseless footfall. 
The rabbits were addressed to a game 
dealer in P. without the name of the 
sender. On case stated after consider- 
ation, it was argued that the sheriff 
was not entitled to draw the inference 
that applt. had aided & abetted the 


Part J.—PRINCIPLES OF CRIMINAL LIABILITY. 


been tried before.—RUSSEIL’s CASE (1832), 1 
Mood. C. C. 356, C. C. R. 


Annotations :-—Consd. Gaylor’s Case (1857), Dears. & BR. 
288; R. v. Fretwell (1862), 9 Cox, C. C. 152. Expld. 
urgess’s Case (1862), Le. & Ca. 258. Mentd. R. v. 


Wath (1850), 5 Cox, C. C. 115. 

671. —— ———.]—~ Prisoner was 
convicted of manslaughter. It appeared that he 
procured sulphate of potash & gave it to his wife 
intending her to take it for the purpose of pro- 
curing abortion; & that she, believing herself to 
be pregnant, although in reality she was not, took 
the sulphate of potash in the absence of prisoner, 
& died from its effects :—Held: the conviction 
was right.—R. v. GAYLoR (1857), Dears. & B. 
288; 21 J.P.119; 7 Cox, C. ©. 253, C. C. R. 


nes om ee eee 








672. —— —.|—R. v. FRETWELL, 
No. 595, ante. 
6738. Liability of person supplying poison 





—Absence at administration.|—-A pregnant woman 
applied to prisoner for something to procure 
abortion. Prisoner supplied her with a drug for 
that purpose, & gave her directions how to take it. 
The woman, some little time after, & in prisoner’s 
absence, took the drug as directed, which, in a few 
days, procured a miscarriage :—Held: prisoner 
was guilty of the felony, under 7 Will. 4, & 1 Vict. 
c. 85, s. 6, of causing poison, or some other noxious 
thing, to be taken by the woman with intent to 
procure her miscarriage.—R. v. WILSON (1856), 
Dears. & B.127; 261. J.M.C.18; 28L. T. 0. S. 
109; 20 J. P. 774; 2 Jur. N.S. 1146; 5 W. R. 
70; 7 Cox, C. C. 190, C. C. R. 

Annotations :—Folld. Farrow’s Case (1857), Dears. 
164. Consd. R. v. Clarence (1888), 22 Q. B. D. 23. 
674. .1-—A person who procures 

noxious drugs & delivers them to a woman in 

order that the latter may take them with a view 
to produce abortion, is guilty, if they are taken, 
of causing them to be taken, although she may not 
actually administer them or be present at the time 

when they are taken.—R. v. FARROW (1857), 

Dears. & B. 164; 28 LL. T. O. S. 311; 21 J. P. 

118; 3 Jur. N.S. 167; 5 W. R. 269, C. C. RB. 

675. Must be continuing procurement — Murder 
of infant—Procurement before birth.]—B. counselled 
A.,; who was with child, to murder the child when 
it should be born. The child was born & was 
murdered by A. & C. :—Held: B. was liable as an 
accessory before the fact, for, although the pro- 
curement was before the birth, yet it continued 
afterwards.— PARKER’S Case (1560), 2 Dyer, 
186 a; 73 KH. R. 410. 

Annotations :—Refd. R. v. Nash (1702), 2 Salk. 542; R. v. 
Whistler (1702), 2 Ld. Raym. 842. 

676. ———_ ——- ——.] — A. wrote & put in the 
post office at HL. at 4 o’clock one afternoon, a letter 
addressed to B. at W. containing a suggestion for 
the murder of a child to which B. was expecting 
to give birth. The child was born at 1 a.m. on 
the following morning. The letter posted at H. 
would have been in the ordinary case & was in 
fact, delivered at the house where B. lodged at 
8 o’clock on the morning of the day after it was 
posted at H. The letter never came to B.’s hands, 
being intercepted by the landlady of the house :— 
Held: the jury might find that the act of A. 
continued until the letter was delivered at the house 


& B. 








person from whom he rcceived the 
rabbits :—Held: the inference was 
properly drawn that a carrier who was 
found carrying in his cart a quantity 
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q. Murder in attempt 
abortion. }—Prisoners, a man & woman, 
desired to procure abortion on a 
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of B., & if the letter had reached B., A. might 
properly have been convicted of soliciting & inciting 
B. to murder her child, &, the letter having been 
intercepted, A. could be convicted of an attempt 
to solicit & incite B. to murder her child.—R. v. 
BANKS (1873), 12 Cox, C. C. 398. 

Annotation :—Refd. R. v. Cope (1921), 86 J. P. 78. 

677. Non-fulfilment of promise to aid is 
not a countermand.|—(1) Verdicts of guilty upon 
a count for being accessory before the fact to a 
burglary, & upon another in the same indictment 
for receiving property stolen in the burglary, are 
not repugnant. 

(2) Mere non-fulfilment of a promise to aid & 
abet is not a countermand of the crime.—Il. v. 
GODSPEED (1911), 75 J. P. 232 ; sub nom. R. v. 
GOODSPEED, 27 T. L. R. 255; 55 Sol. Jo. 2738; 
6 Cr. App. Rep. 133, C. C. A. 





C. In Unpremeditated Crimes. 


678. No accessories before the fact in man- 
slaughter.]—In manslaughter there can be no 
accessories before the fact, but there can be 
accessories after the fact.—Goosk’s CASE (1597), 
Moore, K. B. 461; 72 E. R. 695. 

679. .}— Where the principal is found 
guilty of manslaughter, the accessories before the 
fact shall be discharged.—Gorr v. ByBy (1597), 
Cro. Eliz. 540; 78 E. R. 787; sub nom. BIBITHE’S 
CASE, 4 Co. Rep. 43 b. 

680. Manslaughter by administering poison — 
Absence of one—Whether indictable as accessory.] 
—Upon an indictment against two for man- 
slaughter by administering poison, charging both 
as principals, it appeared that prisoners had agreed 
to administer the poison, not for the purpose of 
killing, but to make the deceased remain at hone. 
& in order to reform his habits, & that one of the 
prisoners was not present when the poison was 
administered :—Qu.: whether that one should 
not have been indicted as accessory before the 
fact.—R. v. SmirH & Taytor (1847), 9 L. T. O. S. 
203; 2 Cox, C. C. 2338. 

681. Provision of abortifacient drug — Absence 
at time of administration—Conviction of man- 
slaughter.|—R. v. GAYLOR, No. 871, ante. 

682. Prize fight-—— Absent stakeholder indicted 
for manslaughter.|—-R. v. TAYLOR, No. 668, ante. 





D. Crime committed Different from that Commanded. 


683. Murder by poisoning — Poison administered 
to unintended person.}|—R. v. SAUNDERS & ARCHER, 
No. 451, ante. 

684. Where crime committed is the probable 
result of the command—Use of explosive substance 
resulting in death.]-— R. v. BERNARD, No. 667, 
ante. 

685. Request to publish libel— Variance of 
matter published with that communicated—Ap- 
proval after publication.|—Indictment for causing 
to be published in a newspaper a libel on K. The 
libel told a story of K., & added comments on 
the story, giving it a ridiculous character. The 
editor of the paper deposed that deft. asked him 
to show K. up, & communicated the story, which 
the editor told to a reporter for the paper, & that 


due to suffocation at an attempt to 
stifle the woman’s screams. pon 
their trial both prisoner’s were con- 
victed of murder :—J/eld : the attempt 


to procure 


of rabbits had been accessory before 
the fact to the act. of poaching of the 
person from whom he had received 
the rabbits for carriage.—YouncG v. 

eemeeee Nene eee es" T Seas.) 


J —~—VOL ° xIV. 


regnant woman by means of elec- 
ricity & the injection of Huid. While 
the woman was trying to procure 
abortion by means of the injection 
the subject of the operation died. 


. Medical evidence stated that death was . 


to stifle was an ordinary consequence 
of the operation & the man was rightly 
convicted as an accessory before the 
fact.—R. v. RADALYSKI (1899), 24 
V. L. R. 687.—AUS. 

r. Operation to secure aboriton.] — 


H 
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this story was, substantially, what was published, 
that, before the publication appeared, deft. 
remarked on the delay, & that, r the article 
came out, deft. expressed approbation of it :— 
Held: on this evidence, a jury might find that 
deft. authorised the publication of the particular 
libel, notwithstanding the comments added, & 
although it appeared that the editor had heard 
the story before deft. told it to him.—R. vw. 
CooPER (1846), 8 Q. B. 583; 15 L. J. Q. B. 206; 
6L. T. O. S. 369; 10 5. P. 631; 1 Cox, C. C. 266 ; 
115 E. R. 976. 


Annotations :— 
Exch. 169. 


Ei. Acts done through Guilty Agent. 
686. Administering poison.]— An attempt by 
A. to administer poe to B. through the agency 
of C., under such circumstances that ©. would 
have been the sole principal felon had the poison 
been administered, & A. an accessory before the 
fact, is not such an attempt as renders A. liable 
to be indicted under 7 Will. 4, & 1 Vict. c. 85, 8. 3. 
—R. v. WILLIAMS & ReEEs (1844), 1 Car. & Kir. 
589; 1 Den. 39, C. C. R. 
Refd. R. v. Wilson (1856), 7 Cox, ©. C. 190.” 
687. Uttering forged note.| —STEWART’sS CASE, 
No. 484, ante. 
688. Larceny.|]—R. v. MANLEy, No. 440, ante. 


689. Wen ahd fue me dm owen eee (YT 


d. Parkes v. Prescott (1869), L. R. 4 
efd. R. v. De Marny, [1907] 1 K. B. 388. 


—e es 


not 
(1616), 2 State Tr. 965, | ? 


Annotation :—Consd. McDanicl’s Case (1755), 19 State Tr. 


691. .|] — M‘DANIEL’s (1755), 19 


State Tr. 745; Fost. 121, 364. 

Annotations :—Refd. Donnally’s Case (1779), 1 Leuch, 193; 
Smith’s Case (1783), 1 Leach, 288; Prosser’s Case (1784), 
1 Leach 290, n.; KR. v. Webster (1861), 9 Cox, C. C. 13; 
R. v. Middleton (1873), L. R. 2 C. C. R. 38; R. v. Ashwell 
(1885), 16 Q. B. D. 190. 


692. .|}—It is not essential that there 
should have been any direct communication 
between an accessory before the fact & the 
principal felon. It is enough if the accessory 
direct an intermediate agent to procure another 
to commit the felony ; & it will be sufficient, even 
if the accessory does not name the person to be 
procured, but merely direct the agent to emplo 
some person.—R. v. COOPER (1833), 5 C. & P. 
5385; 1 Nev. & M. M. C. 371. 

Annotation :—Refd. R. v. De Marny (1906), 96 L. T. 159. 


F. Indictment and Trial. 

693. May be indicted as principal.]-—R. v. 
CHADWICK (1850), Greaves’ j al w Con- 
solidation & Amendment Acts, 10. 

694. -|—The first two counts of an indict- 
ment charged A. & B. jointly with stealing, & 
the third charged B. alone with receiving the 
stolen goods. A. was acquitted, no evidence 
having been offered against him, in order that he 
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Re McCREADY (1909), 2 Sask. L. R. 46; 
10 W. L. R. 132; 14 Can. Crim. Cas. 
481.—CAN. 


PART I. SECT. 6, SUB-SECT. 4.—E. 

686 i. ddministering poison. }—Pris- 
oner was indicted for soliciting B. 
to murder C. oner procured galt- 
petre, & gave it to B. to a ster 

C. 8B. administered it accordingly, 
& C. detected the poison in time to 





save her lifo, 
nome of it. 


{ 





after having 
The 


jury 

prone: guilty, & stated the solici- 

tion was to administer saltpetre with 
intent to poison, & the saltpetre had 
been attempted to be administered :— 

eld: prisoner perng 
indicted as a principa 
to murder, instead 
before the fact to the ng 
poison with intent to murder.~—-R. 9. 


OF & an accessory 


CrimInAL: LAW AND 


Upon his & other evidence, which proved that B. 
was an accessory before the fact the stealing 
& afterwards received the stolen goods, the jury 
found a general verdict of guilty against B > 
which verdict was entered upon all the counts :— 
Held: (1) B. was not entitled to an acquittal 
upon the first two counts by reason of the principal, 
A., having been acquitted, because Criminal 
Procedure Act, 1848 (c. 64), s. 1, has made the 
being an accessory before the fact a substantive 
felony, & the conviction of the principal is not 
now a condition precedent to the conviction of 
an accessory; (2) there was no inconsistency in the 
general verdict, as an accessory before the fact may 
also be a receiver.—R. v. HUGHES (1860), Bell, C. 0. 
242; 29 L. J. M. OC. 71; 11. T. 450; 24 J. P. 
101; 6 Jur. N.S. 177; 8 W.R. 195; 8 Cox, C. C. 
278, CO. C. R. 

Annotation :—Folld. R. v. Godspeed (1911), 75 J. P. 232. 


695. -]}—A person who induces a servant 
of the Post Office to intercept & hand over a 
letter, which is in course of transmission by the 
post, is either guilty of larceny as a principal 
elon, or is accessory before the fact to the larceny 
committed by the servant of the Post Office, & in 
either view can be convicted on an indictment 
charging him with larceny of the letter.—R. v. 
JAMES (18090), 24 Q. B. D. 480; 59 a. o. ia. ~ 
96; 62 L. T. 578; 54 J. P. 615; 17 Cox, C. 
24,0. C. R. 

696. ———.]—R. v. GODSPEED, No. 677, ante. 

697. May be convicted though principal has 
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instrument to procure abortion, & B. was indicted 
with him as an accessory before the fact. <A. did 
not appear to take his trial, but B. who was on 
bail, appeared :—Held: under these circum- 
stances, B. was not compellable to plead to the 
indictment, & the judge allowed B. to be admitted 
to bail.—R. ve. ASHMALL (1840), 9 OC. & P. 2386. 

699. |J—The Central Criminal Ct. has 
jurisdiction to try accessories before the fact to 
the felony of casting away & destroying a ship on 
the high seas, on an indictment in the usual form 
against principal & accessory, though the principal 
felon be not amenable to justice.—R. v. WALLACE 
(1841), Car. & M. 200; 2 Mood. C. C. 200, C. C, R. 

700. Receiving stolen property—Indictment as 
principal—cConviction as accessory before the fact.] 
—QOn an indictment under Larceny Act, 1861 
(c. 96), 5s. 91, there may be a conviction as an 
accessory before the fact by virtue of Accessories 
& Abettors Act, 1861 (c. 94), ss. 1 & 2.—R. v. 
GOODWIN (1909), 3 Cr. App. Rep. 276, C. C. A. 

701. Principal already convicted-- Guilt of 
principal may be controverted by accessory.|— 
SmitTuy’s Cas¥ (1783), 1 Leach, 288. 

702. .|—The record of the conviction 
of the principal is not conclusive evidence of the 
felony against the accessory & he may controvert 
the propriety of such conviction.—PRossER’s 
CASE (1784), 1 Leach, 290, n. © 
Annotation :-—Refd. R. v. Pym (1846), 6 L. T. O. 8. 500, 
LULe  _- PrLUcipar 
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MuRPHY (1840), Jebb, Cr. & Pr. Cas. 
315.—IR. 


s. Murder.}—Applt. was tried for 
murder & found guilty. The victim 
had been killed by applt.’s son at 
the instigation of his father. The 
son, ha had his trial previously, 
had been found guilty of manslaughter : 
—Held: applt. could be convicted of 
murder.—MILLARD »v. H., (gait 62 
Ss. C. R. 21 > 59 D, Li, R. 34.—0A e 


swallowed | 
found the 


been rightly 
for soliciting 


Part I.—PrRIncIPLEs OF CRIMINAL LIABILITY. 


been convicted, it is nevertheless on the trial of 
the accessory competent to deft. to prove the 
principal innocent (LORD KeEnyon, C.J.).—CooxkK 
v. FIELD (1788), 3 Esp. 133, N. P. 


704. Indictment as accessory—Disclosed by 
evidence to be principal.|—-GorDOoN’s CasE, No. 
655, ante. | 

705. ——- ——-.|—-R. _v. Cozens & BULL, 
No. 6586, ante. 

706. —— ——-.'—-R. v. Brown, No. 657, 
ante, 

707. ——— Principal found guilty of misde- 


meanour.;—An indictment charged H. with ao 
& W. with aiding & abetting in the rape. The 
jury found H. & W. guilty of misdemeanour, 
H. of attempting to commit a rape, & . of 
aiding H. in the attempt. It was contended that 
this verdict amounted to an acquittal of W., as 
the case did not fall within Criminal Procedure 
Act, 1851 (c. 100), s. 9, by which a person indicted 
for a crime may be found guilty of an attempt to 
commit the crime. The objection was overruled : 
—Held: the conviction should be affirmed.—R. 
v. Hapaoop (1870), L. R. 1 C. C. R. 221; 210. T. 
678; 34 J.P. 181; 18 W. R. 856; 11 Cox, C. C. 
471; sub nom. R. v. Wyatt, 39 L. J. M. C. 83, 
Cc. C. R. 

708. ——.]—Upon the trial of an indict- 
ment against two prisoners charging one with 
feloniously wounding with intent to do grievous 
bodily harm, & the other with aiding & abetting 
in the commission of the felony, if the principal be 
convicted of the misdemeanour of unlawfully 
wounding, the second prisoner may be convicted 
of aiding & abetting him therein.—R. v. WAUDBY, 
[1895] 2 Q. B. 482; 641. J. M. C. 251; 73 L. T. 
352; 59 J. P. 505; 44 W. R. 64; 11 T. Ll. RB. 
554; 39 Sol. Jo. 691; 18 Cox, C. C. 194; 15 R. 
564, C. OC. R. 

Annotation :—Refd. Gould v. Houghton, [1921] 1 K. B. 509. 

709. Indictment as accessory to two—vVerdict 
of guilty as accessory to one.|—If one is indicted as 
accessory to two he may be convicted on proof 
that he was accessory to one.—SANQUIRE’S (LORD) 
CAsE (1612), 2 State Tr. 743 ; sub nom. SANCHAR’S 





R. v. Cooke (1826), 7 Dow. & Ry. K. B. 673;_R. v. 

{1902] 2 K. B.339. Mentd. Judgment & Execu- 
tion in Treason & Felony (1614), 12 Co. Rep. 30; 
Clarendon’s Case (1667), 6 State Tr. 291; Smith ». FR. 
ee 13 Q. B. 738; KR. v. Eyre (1868), L. R. 3 Q. B. 


710. Joint indictment of several accessorlies— 
Separate acts by each—Plea of guilty by one.]-— 
Three persons were jointly charged with procuring 
certain other persons to utter a forged will. The 
only evidence for the prosecution was of separate 


acts, at separate times & places, done by each of . 


the persons charged as accessories. At the end 
of that evidence one of them pleaded guilty :-— 


PART I. SECT. 6, SUB-SECT. 5.—A. 


t. Must lend active aid personally— 
Receiving stolen property. —Evidence 
that the prisoner received property b. 
knowing it to have been stolen, is 
sufficient to support an indictment 
to tho thot Bitte Hot necessary'%) 
. c 8 not necessary to 
show that the prisoner did some act 





—Continuance 


to assist the thief personally to escape 
justice.—R. v. Reeves (1892) Ps object awa 
Rug Re 2203 9 N.S. W. W.N. | it is conc 





a OO J— A. received a 
stolen promissory note & was indicted 
for a ‘substantive felony,” under 9 
Geo. 4, o. 55, 8s. 47; B. had stolen 
the note & had been tried for larceny 
& acquitted :—~Held;: the acquittal 
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Held: the other two might, notwithstanding, be 
convicted.—R. v. BARBER & FLETCHER (1844), 
1 Car. & Kir. 442; 8 J. P. 712. 
711. Indictment as accessory to unnamed 
principal.]|—An indictment charging that a certain 
evil-disposed person feloniously stole certain goods, 
& that A. feloniously incited him to commit the 
felony, & that C. & KE. feloniously received the 
goods knowing, etc., is bad as against A., but 
ood against the receivers as for a substantive 
folony, as the statement that an evil-disposed 
person stole was too uncertain to support the 
charge as accessory before the fact,—R. v. CASPAR 
(1839), 9 C. & P. 289; 2 Mood. C.C. 101; 4 J.P. 


75, C. C. R. 
Annotation :—Refd. R. v. Hansill (1849), 13 J. P. 556. 
712. ——— Principal a witness before grand 


jury.|—An indictment against an accessory to a 
felony, stating that the felony was committed by 
@ person to the jurors unknown, cannot be sup- 
ported if the principal felon was a witness before 
the grand jury.—R. v. WALKER (1812), 3 Camp. 
264. 

713. Bill found by same grand _ jury 
imputing principal felony to named person.|—TIf 
a charge against an accessory is, that the principal 
felony was committed by persons unknown, it is 





no objection that the same grand jury have found 


a bill imputing the principal felony to J.—R. v. 
Busu (1818), Russ. & Ry. 372, C. C. R. 


SuB-sectT. 5.—ACCESSORIES AFTER THE FACT. 
A. In General. 

714. Must lend active aid eases fa 
substantiate the charge of harbouring a felon it 
must be shown that the party charged did some 
act to assist the felon personally.—R. v. CHAPPLE 
(1840), 9 C. & P. 355. 

715. —— Assisting concealment of fact of 
murder—Assisting murderer to escape from justice.| 
—A. was indicted for the wilful murder of B., & 
C. was indicted for receiving, harbouring, & 
assisting A. well knowing that he had committed 
~  - "_ & ~murder aforesaid :—Held: if the 
offence of A. was reduced to manslaughter, C. 
might, notwithstanding, — : 7 - 
accessory after the fact. 

When a person is charged as accessory after the 
fact to a murder, the question for the jury is, 
whether such person, knowing the offence had 
been committed, was either assisting the murderer 
to conceal the death, or in any way enabling him 
to evade the pursuit of justice.—R. v. GREENACRE 
(1837), 8 C. & P. 35. 

716. Assisting disposal of stolen property.] 
—Upon an indictment against a party as an 





{| accessory after the fact in robbery, proof of 


of B. was not conclusive evidence of 
A.’s innocence.—R. v. 
Jebb Cr. & Pr. Cas. 120.—IR. 


Concealing stolen property 
of Ala offence till 
properly conce -J-—- Although the 
crime of theft is usually complete 
when the thief takes & carries away 
the thing which he had formed the 
design to steal, the act of carrying the 
may be continued until 
ed somewhere so as not to 
be found upon him; & any one who 
knowingly assist a thief 
stolen property which he is in the act 
of carry away, render aid to that 
actual perpetrator 
Coder Are et ic) b 
‘ode, ;. c), ma 6 
dealt with as a principal. — ht. v. 


CAMPBELL (1899), Q. R. 8 K. B. 322.— 
M‘Cugr (1831), CAN. 





Cc. Selling stolen property.] — 
The accused on an indictment charging 
them with theft were found guilty by 
the jury of assisting to sell the stolen 
property anew iy it to have been 
stolen. On question be reserved 
for the decision of the full ct. :—Held ; 
on the indictment the accused could 
be convicted as accessories after the 
fact, & the jury’s finding amounted to 
a verdict of guilty of theft. It was 
not necessary to prove that the accused 
ever had the stolen property in their 

ersonal possession.—R. v. BRETT & 

Evy (1915), T. P. D. 53.—8S. AF. 
under d. Aid not reaching prisoner.) 
—Prisoner, who was charged wi 
being an accessory after the fact to a 


H 2 


conceal 


& becomes an 


&, 
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Sect. 6.—Degrees of criminal liability: Sub-sec!. 5, 
A. & B.; sub-sect. 6, A.] 


prisoner’s knowledge of the felony, together with 
proof of his aiding the principal in disposing of 
the fruits of the robbery, is sufficient evidence of 
comforting & assisting, to support the indictment. 
R. v. BUTTERFIELD (1843), 2 L. T. O. S. 246; 
8 J. P.9; 1 Cox, C. C. 39. 

Annotation :—Refd. R. v. Levy, [1912] 1 K. B. 158. 

717. ' Removal of incriminating objects 
after arrest of principal.|—After the arrest of a 
man charged with a coining offence, of which he 
was subsequently convicted, applt., a woman, 
removed from a workshop occupied by him 
certain articles which would be used in making 
counterfeit coin. Applt. was indicted as an 
accessory after the fact, the indictment alleging 
that she, well knowing the man to have com- 
mitted the felony charged, ‘‘ did feloniously 
receive, harbour, & maintain’? him. The jury 
were directed that, if they believed that applt. 
removed the articles knowing the man to be 
guilty & for the purpose of assisting him to escape 
conviction, they should find applt. guilty. The 
jury convicted applt.:—Held: the direction was 
right, & the conviction must be affirmed.—R. v. 
Levy, [1912] 1 K. B. 158; 81 L. J. K. B. 264; 
106 L. T. 192; 76 J. P. 123; 28 T. L. R. 93; 
56 Sol. Jo. 143; 22 Cox, C. C. 702 ; 7 Cr. App. Rep. 
61, C. C. A. 

718. Preventing apprehension.|/—Deft. an 
inn-keeper, having an escaped felon in his house, 
to a policeman, who had remarked, ‘ You 
scoundrel, how dare you harbour a felon? ”’ 
said, ‘‘ You had better go & find him.’ But he 
did nothing, & the policeman went upstairs & 
saw the felon make his escape from the window :— 
Held: to be no evidence of an obstructing of the 
felon’s apprehension. 

Qu.: whether a count in an indictment, charging 
deft. as accessory to an escape of a felon from 
prison by harbouring him after his escape, is bad 
as charging deft. to be an accessory to a mis- 
demeanour, prison breach being a misdemeanour 
only.—R. v. GREEN (1861), 8 Cox, C C. 441. 

719. Demanding money with menaces— 
Insertion in paper of articles to assist principal. ]-— 
Under Criminal Procedure Act, 1848 (c. 46), s. 2, 
an accessory after the fact, indicted in the ordinary 
way with the principal felon, may be tried before 
the principal. 

Qu.: whether, if A. writes letters demanding 
money with menaces, & then B. inserts letters & 
articles in a paper to assist A. in obtaining the 
money which A. had so demanded, B. is an 
accessory after the fact to A.’s felonious act.— 
R. v. HANSILL (1849), 18 J. P. 556; 3 Cox, C. CG, 
597. 

720. ——— Reception of thief—Joint attempt to 











felony, sent the principal, who was 


flyi from justice a box of clothes & 
a letter, neither of which reached 
him :—Held prisoner could not be 


WUHOTTUL TU of 


convicted as an accessory, but might. 
have been convicted of an attempt to 
assist the principal.~-R. v. MALONEY 
(1901),1 8S. R. N.S. W. 77: 18 N. 8. 
W. W.N. 96.—AUS. 





e. Omission to give infuornation 
of crime.}-—An omission to give infor- 
mation that a crime has been com- 5N 
mitted does not, under Penal Code, 

8. 107, amount to abetment, unless 





such omission involves a breach of a potice.|-—The definition contained in | 


legal obligation. A private individual 
is not bound by any law to give infor- 
mation of any offence which he has 
seen committed. — R. v. KHADIM 


mere fact of a girl 
a house & retained there by the owner, 
even after he may have become aware 
or found reason to believe that she | 
had been kidnapped, does not amount | 
to concealment of her, 
intention of keeping her out of view 
be apparent.—lh. v. JHURRUP (1873), 
. W. 133.—IND. 


(SHEIK) (1869), 4 B. L. R. A. C. 7.—- 
IND. ( ) R. A. C. 7 


ShCtSs Hat GMOUMTIY to COT, 
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to evade apprehension ’’ are meant to 
point out some method e/usdem generis 


CRIMINAL LAW AND PROCEDURE. 


| leave the country.|—-A., a lad, robbed his em- 


ployers, & after doing so, he went to the lodgings 
of B., who was much older than himself, & who 
had relations in America. <A. stayed twenty 
minutes at B.’s lodgings, & after that, on the 
same night, A. & B. started together by the 
coach, & went from R. to L., intending to embark 
for America :—Held: on this evidence B. might 
be convicted as an accessory after the fact in 
harbouring, receiving, & maintaining the principal 
felon.—R. v. LEE (1834), 6 C. & P. 536. 

721. Must have knowledge of & consent to the 


—R.v. GREENACRE, No. 715, ante. 
—R. v. BUTTERFIELD, No. 716, ante. 
aR. v. Levy, No. 717, ante. 

725. May act through agent.|—A prisoner who 
employed another person to harbour the gs cae 
felons may be convicted as accessory after the 
fact, though he himself did no act of relieving, 
etc., & prisoner may be found guilty on the un- 
corroborated testimony of the person who actually 
harboured, etc.—R. v. JARVIS (1837), 2 Mood. & R. 
40, N. P. 

726. Purchase of stolen property.]|—A partner 
stole goods belonging to the firm & rendered him- 
self liable to be dealt with as a felon under Larceny 
Act, 1868 (c. 116), s. 1, & sold same to prisoner, 
who knew of their having been stolen :—Held: 
prisoner could not be convicted on an indictment 
for feloniously receiving under Larceny Act, 1861 
(c. 96), s. 91, but might have been convicted as an 
accessory after the fact under Accessories & 
Abettors Act, 1861 (c. 94), s. 3, on an indictment 
properly framed.—R. v. SmitH (1870), L. R. 1 
C. C. R. 266; 39 L. J. M. C. 112; 22 L. T. 554 ; 
34 J. P. 484; 18 W. R. 9382; 11 Cox, C. C. 511, 
Cc. C. R. 

Annotations :—-Consd. R._v. Strecter 
R. v. Payne, [19086) 1 K. B. 97. M 
[1909] 2 K. B. 269. 

727. Liability of wife for harbouring husband.| 
—R. v. Goop, No. 366, ante. 

728. When principal is insane.|—R. v. COOMBES 
& Fox, PLAIstow MURDER CASE (1895), Wood 
Renton on Lunacy, 913. 


i haGse 


728. 


[1900] 2 qQ. B. 6O0t 
entd. R. «. Plowden, 


B. Indictment and T'rial. 


729. Cannot be indicted as_principal.|— 
Prisoner, a woman, was indicted for larceny. 
The evidence left it doubtful whether she was an 
accessory before or after the fact :—Held: 
although, if she were an accessory before the fact, 
she might be convicted on such an indictment, 
yet if she were an accessory after the fact, she 
could not be so convicted, but must be indicted 
as such accessory after the fact, & if the Jury were 
in doubt as to whether she was or was not an 
accessory after the fact they should acquit her.— 
R. v. MUNDAY (1860), 2 F. & F. 170. 


with those specified in the earlier por- 
tion of the sect. They will not include 
the assisting of an accused person to 
escape by merely telling Hes to the 
y0lice as to his whereabouts.—R. +. 

USAIN HBAKHSH (1903), 1. L. R. 9% 
All. 261.—IND. 


PART I. SECT. 6, SUB-SECT. 5.—B. 
unless an, hh. Admissibility of evidence—Show 
ing guilt of principal prisoner.) — 
Letters are admissible in evidence on 
the trial of prisoners alleged to be 
accessories after the fact to murder 


child.}-—The | 
eing received into 


Giving false information to which tend to prove that the principal 

: ' prisoner was guilty of the murder, 

ndian Penal Code, 5. 216 B, of che | on the ground that that is part of the 
words ‘* assisting a person in any way ‘ case for the Crown.—R. v, O’SHAUGH- 


NESBY, It. v. HASSELL & CAMPBELL 
(1912), 31 N. Z. L. R. 928.—-N.Z, 
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730. ——-.]—A man cannot be indicted as a 
principal, & then be convicted of being an acces- 
sory after the fact to that crime for which he is so 
indicted (PoLLocK, C. B.).—R. v. FALLon (1862), 
Le. & Ca. 217; 32 L. J. M. C. 66; 71. T. 471; 
27 J. P. 5; 8 Jur. N.S. 1217; 11 W. R. 74; 
9 Cox, C. C. 242; sub nom. R. v. FELLON, 1 New 
Rep. 68, C. C. R. 

Annotation :—Consd. R. v. Watson, [1916] 2 K. B. 385. 

731. .}—A person, charged on indictment 
with felony as a principal felon only, cannot be 
convicted thereon as an accessory after the fact. 
When a pltf. in error is in custody, the ct. may, by 
order dispense with his attendance in person upon 
the argument of the writ.—RicHarps v. H., 
[1897] 1 Q. B. 574; 66L. J. Q. B. 459; 61 J. P. 
389; 13 T. L. R. 254, D.C. 

Annotation :-—Refd. R. v. Watson, [1916] 2 K. B. 385. 


732. .|—Deft. & one T. R. were indicted 
as principals for a misdemeanour. The jury 
convicted T. R., & returned a verdict against 
deft. of being an accessory after the fact :—Held: 
a verdict of guilty ought not to have been entered 
against deft. on that finding by the jury.—R. v. 
Buss (1906), 70 J. P. 148. C. C. R. 

733. ——— Indictment for receiving stolen 
property—No evidence of possession.|—An indict- 
ment contained two counts charging accused & 
others in the first count with breaking & entering 
a shop & stealing jewellery therefrom, & in the 
second count with receiving the stolen property. 
There was no evidence in support of the first 
count, & the jury were so directed. On the 
second count, the jury were directed that applt., 
who was not charged as an accessory after the 
fact, could be convicted as a receiver of stolen 
property although there was no evidence that he 
had possession, or control, either joint or con- 
clusive, of the stolen property. The verdict of 
the jury was that applt. was guilty of negotiating 
the sale of property well knowing it to have been 
stolen, & this was accepted as a verdict of guilty 
on the second count of the indictment :—Held : 
the direction given to the jury on the second 
count was bad in law. Applt. could not be found 
guilty of receiving, there being no evidence that 
he was in ecither exclusive or joint possession or 
control of the stolen property, &, the ct. having 
no power under the circumstances of the case to 
substitute a different verdict, the conviction must 
be quashed.—R. v. Watson, [1916] 2 K. B. 385; 
85 L. J. K. B. 1142; 115 L. T. 159; 80 39. P. 
391; 32 T. L. R. 580; 25 Cox, C. C. 470; 12 
Cr. App. Rep. 62, C. C. A. 

734. Indictment as accessory to murder— 
Principal found guilty of manslaughter..—R. v. 
GREENACRE, No. 715, ante. 

735, — -]—Several persons were tried 
upon one indictment, some as principals in murder, 
others as accessories after the fact. The principals 
were convicted of manslaughter :—Held: those 
charged as accessories might rightly be convicted 
as accessories to manslaughter.—R. v. RICHARDS 
(1877), 2 Q. B. D. 811; 46 L. J. M. C. 200; 36 

“" ™ P. 3443; 18 Cox, ~ — 


es 
» R. 

738. May be tried before principal.|—-R. 
HANSILL, No. 719, ante. 

737. Trial in absence of principal felon.]— 
Although an accessory after the fact may consent 
to be tried in the absence of one charged in the 
Same indictment with the principal felony, he 














101 


cannot insist on taking his trial under such 
circumstances. It is a matter of discretion with 
the ct. whether it will proceed with the trial of 
the accessory alone, which must end in his acquittal 
in the absence of the principal.—R. v. Smiru & 
HEDGER (1842), 6 J. P. 476. 

738. Indictment as accessory to misdemeanour.] 
—R. v. GREEN, No. 718, ante. 

739. Sufficiency of indictment—‘‘ Receive, har- 
bour & maintain.’’|—R. v. Levy, No. 717, ante. 


Surn-secr. 6.—ATTEMPT TO COMMIT CRIME. 
A. In General. 


740. Definition.|—The fact that a final step 
still remains to be taken to consummate an 
attempt to obtain by false pretences does not 
prevent the acts done amounting to such an 
attempt, if those acts would have culminated in 
the full offence if accused had not been inter- 
rupted. 

The Draft Criminal Code definition is ‘‘ An 
attempt to commit an offence is an act done or 
omitted with intent to commit that offence, 
forming part of a series of acts or omissions which 
would have constituted the offence if such series 
of acts or omissions had not been interrupted, 
either by the voluntary determination of the 
offender not to complete the offence or by some 
other cause’? (PICKFORD, J.).—R. v. LAITWooD 
(1910), 4 Cr. App. Rep. 248, C. C. A. 

Annotation :—Refd. R. v. Robinson (1915), 79 J. P. 303. 

741. Offence at common law.|—(1) Conspiracy 
may be laid without any overt act, & if one be 
convicted judgment shall be given against him 
before the trial of the other. 

(2) On a charge of attempted blackmail it was 
objected that a mere attempt or conspiracy had 
been made which was not punishable at common 
law :—Held: the objection would be overruled. 
—R. v. KINNERSLEY & MOoorE (1719), 1 Stra. 
193; 93 B. R. 467. : 
Annotations :—<As to (1) Folld. R. v. Niccolls (1745), 2 Stra. 

1227. Consd. R. v. Eccles (1783), 3 Doug. K. B. 337. 


Apld. R. v. Cooke (1826), 5 B. & C. 538. Refd. R. v. 
Sprage (1760), 2 Burr. 993; Allen «. Flood, [1898] 


742. -|—(1) Where, upon an _ indictment, 
an act is charged to have been committed 
feloniously, & the jury find a verdict of guilty, 
though the charge laid does not amount to felony, 
yet if it does amount in law to a misdemeanour, 
the ct. will pronounce judgment as for that 
offence. 

(2) It makes a great difference whether an act 
was done & where no act at all is done. The 
intent may make an act, innocent in itself, criminal ; 
nor is the completion of an act, criminal in itself, 
necessary to constitute criminality (yer CuR.). 

(3) The next question is whether an act done 
in pursuance of an intent to commit an act which. 
if completed, would be a misdemeanour only, 
can itself be a misdemeanour. It was objected 
that an attempt to commit a misdemeanour was 
no offence; but no authority for this is cited, & 
there are many on the other side (LORD MANs- 
FIRLD, C.J.). 

(4) So long as an act rests in bare intention, it 
is not punishable by our laws; but immediately 
when an act is done, the law judges, not only of 
the act done, but of the intent with which it is 
done; & if it is coupled with an unlawful & 
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malicious intent, though the act itself would 
otherwise have been innocent, the intent being 
criminal, the act becomes criminal & punishable 
(LoRD MANSFIELD, C.J.).—R. v. SCOFIELD (1784), 


Cald. Mag. Cas. 397. 
Annotations :—As to (1), (3) & (4) Apld. R. v. H ins (1801), 
2 Hast, 5. Refd. R. v. Ransford (1874), 31 L. 488. 


743. Misdemeanour at common law — Where 
full offence misdemeanour at common law.]—An 
attempt to commit a misdemeanour is a mis- 
demeanour, whether the offence was created by 
statute, or was an offence at common law.—R. v. 
RopDERICK (1837), 7 C. & P. 795. 

744. ——— Where full offence misdemeanour by 
statute.|—An attempt to commit a misdemeanour 
created by statute is itself a misdemeanour. 

A count in an indictment charged that deft. 
‘‘ did attempt to assault’ a girl, ‘‘ by soliciting 
& inducing her’’ to place herself in an indecent 
attitude, he doing the like :—Held: such a count 
was bad.—R. v. BUTLER (1834), 6 C. & P. 368. 
say :—Refd. R. v. Bannen (1844), 1 Car. & Kir. 





745, ——- ——.]—R. v. RopeERiIcK, No. 743, 
ante. 
746. .|—A prisoner cannot be con- 





victed of an assault with an intent carnally to 
know, etc., a girl above ten & under twelve years 
of age, nor of a common assault, if she be con- 
senting. The proper charge is of misdemeanour 
in attempting to commit a statutable offence.— 
R. v. MARTIN (1840), 9 C. & P. 218, 215; 2 Mood. 
O. C. 123, C. O. R. 
Annotations :—Consd. R. v. House (1845), 9 J.P. 182. Distd. 
R. v. Stevens o ists} 1 Cox, Cc. C. 225. Consd. “Birt GED, 
» -_v. , 


(1849), 2 Car. & Kir. 864: BR. v. + Menta. R. (1851), 5 
Cox, C. GC. 400. 


747. ——— Where full offence felony.|—Al- 
though it was found that a coining press & some 
other things, which prisoner had not procured, 
were required for the completion of the felony, & 
that prisoner only intended to make a few of the 
counterfeit coin in England by way of trying his 
apparatus :—Held: it was a misdemeanour at 


k. Misdemeanour ut common law-—— 
Incitement of one to incite a third 
party to commit crime—Not an 


premises containing a 
with explosives in their possession 
ready for use, but, 


AND PROCEDURE. 


common law to make or procure dies, having 
engraved thereon the obverse & reverse sides of a 
foreign coin, with intent therewith to make such 
coin ; for it was an act done with intent to commit, 
& proximately connected with the commission of, 
a statutable felony. 

It'is difficult, & perhaps impossible, to lay down 
a clear & definite rule, to define what is & what 
is not such an act done, in furtherance of a criminal 
intent, as will constitute an offence (JERVIS, C.J.). 

—R. v. RopertTs (1855), Dears. C. C. 5389; 25 
L. J. M.C.17; 26 L. T. O.S. 126; 19 J. P. 789 ; 
Ae S. 1094 ; 4 W. R. 128; 7 Cox, C. C. 39, 


Annotations :—As to (1) Refd. R. v. McPherson (1857), 
7 Om C. C. 2813; R. v. par ey. (1871), 40 L. J. M. O. 63 ; 
R. v. Robinson (1915), 11 Cr. App. Rep. 124. As to (2) 
Refd. R. v. Cope (1923), 86 J. P. 78. 


748. -|—The misdemeanour of at- 
tempting to commit a burglary merges in the 
felony if it is proved that the burglary was ae 
pleted.—R. v. SIMPSON & KERRISON (1851), 3 
Car. & Kir. 207, n.; 15 J. P. 246. 

749. a atone was indicted under 
Larceny Act, 1861 (c. 96), s. 57, for breaking & 
entering a shop, with intent: to commit a felony, 
viz. to steal. It was proved that prisoner broke 
in the roof, with intent to enter & steal, & was 
then disturbed ; but there was no evidence that 
he ever entered the shop :—Held: prisoner might 
be convicted of the misdemeanour of attempting 
to commit a felony.—R. v. BAIN (1862), Le. & Ca. 
129; 8311.3. M. Cc. 88; 5 L. T. 647; 26 J. P. 
84; 8 Jur. N.S. 418; 10 W. R. 236; 9 Cox, C. C. 


98, C. C. R. 











RB. What constitules an Altempt. 
(a) Overi Act necessary. 


750. Mere intention not enough.|—An indict- 
ment charged deft., who had contracted with the 
guardians to deliver to the poor loaves of a certain 
weight, with attempting to obtain money from the 
guardians by falsely pretending to the relieving 
officer that he had delivered to certain poor 
persons certain loaves, & that each loaf was of a 
certain weight. The evidence was that he had 
contracted to deliver loaves of the specified 
weight to any poor persons bringing a ticket from 


locked safe, the crime, docs not constitute an 
attempt to commit the crime. An 


imagining they accused was convicted of attempting 


a 
attempt.}—Deft. charged with offering 
money to a person to swear that A., 
B., or C. gave a certain sum of money 
to vote for a candidate at an election : 
~——-Held: the offence was not an at- 
tempt to commit the crime of suborna- 
tion of perjury, but something less, 
being an incitement to give false 
evidence or particular evidence regard- 
Jess of its truth or falsehood, & was a 
misdemeanour at common law. —K, . 
COLE (1902), 22 Cc. iL. T. 132 
O. L. R. 389; 10. W. Bh. 117- CAN. 
1. Explaining to another how a 
crime may be committed~—Subsequent 
attempt in consequence.}—Where one 
person writes a letter to another 
explaining how a crime of a peculiar 
nature may be committed, & the other 
person subsequently attempts to com- 
mit a crime of that nature, the writer 
of the letter is guilty of an attempt to 
commit that crime equally with the 
person who actually made the attempt, 
even though when the letter was 
written no specific crime of that nature 
was in contemplation of either of the 
parties. Prisoner, evidently in answer 
to an inquiry, wrote a letter to §. 
instructing him as to the method of 
opening safes with explosives. Two 
days later S, & W. broke into certain 


were observed, before commencing to 
use the explosives they got frightened 
& decamped. They were captured, 
tried, & convicted of breaking into the 
remises with intent to commit a ore: 
he Ietter having been found on 
the prisoner was then put on his trial 
upon an indictment containing eight 
counts, one of them charging with an 
attompt to steal the contents of the 
safe on these premises, & one rok 
him with breaking & entering wit 
intent to commit a crime. The jury 
found as a fact that when the letter 
was written the particular crime com- 
mitted by S. & W. was not in con- 
templation, but that some crime of the 
nature was in contemplation. The 
prisoner was convicted :—Held: he 
was properly convicted under the 
count charging him with breaking & 
enter. the premises with intent ss 
steal, for, having counselled S, 
commit that offence, & som that ° 
would be likely to be com oe in 
consequence, he was EEN to the 
offence.—R. v. BAKER (1 09), 28 N. Z. 
L. R. 636. NZ. 

m. Inciting another ee commit a 
crime—Not an attempt.}-—-To incite 
another to commit a crime, where that 
other does nothing in furtherance of 


to administer poison with intent to 
commit murder. Accused had given 
N. some arsenite of soda, which he knew 
to be a poison, with instructions to put 
some into the food of V. . took the 
pee to V., & together they delivered 
to the police:—Held: accused 

should not have been convicted of ar 
atteinpt to administer poison.—R. 
NiHovo, [1921] App. D. 485.—S. AF. 

n. Altempt to murder.}—~Where two 
persons fire at one another & one is 
actually hit & killed, the other is not 
guilty of murder, but of attempt to 
murder, which offences do eon con- 
stitute the same “ act.” —R. NIR- 
MAL KanTa Roy (1914), I. L. "R. 41 
Calc. 1072.—IND. 


PART I. eee 6, SUB-SECT. 6.— 
~ (a). 


760 i. Mere intention not enough.}— 
Prisoner drew a loaded revolver from 
his pocket with intent to shoot the 
prosecutor, but before he could do 
anything to discha e the same he was 
overpowered :—He there was no 
evidence to convict the prisoner. 
mere dra from his Docker | a loaded 
revolver was not an attempt to dis- 
charge it at another ie a v. 


Part I,—PRIncrpLes OF CRIMINAL LIABILITY. 


the relieving officer, & that the duty of deft. was 
to return these tickets at the end of each week, 
together with a written statement of the number 
of loaves delivered by him to the paupers, where- 
upon he would be credited for that amount in the 
relieving officer’s book, & the money would be paid 
at the time stipulated in the contract, namely, at 
the end of two months from a day named. Deft. 
having delivered loaves of less than the specific 
weight, returned the tickets, & obtained credit in 
account for the loaves so delivered; but before 
the time for payment of the money arrived the 
fraud was discovered. 

The mere intention to commit a misdemeanour 
is not criminal. Some act is required, & we do 
not think that all acts towards committing a 
misdemeanour are indictable. Acts remotely 
leading towards the commission of the offence 
are not to be considered as attempts to commit it, 
but acts immediately connected with it are; & if, 
in this case, after the credit with the relieving 
officer for the fraudulent overcharge, any further 
step on the part of deft. had been necessary to 
obtain payment, as the making out of a further 
account or producing the vouchers to the board, 
we should have thought that the obtaining credit 
in account with the relieving officer would not 
have been sufficiently proximate to the obtaining 
the money. But, on the statement in this case, 
no other act on the part of deft. would have been 
required. It was the last act, depending on 
himself, towards the payment of the money, & 
therefore it ought to be considered as an attempt 
(PARKE, B.).—R. v. HAGLETON (1855), Dears. CO. C. 
376, 515; 24 L. J. M. ©. 158; 26 L. T. O. S. 7; 
19 J. P. 546; 1 Jur. N. S. 940; 4 W. R. 17; 
3C. L. R. 1145; 6 Cox, 0. C. 559, C. C. R. 
Annotations :-—Consd. R. v. Roberts (1855), Dears. C. C. 

539; R. v,. Robinson, [1915] 2 K. B. 342. Refd. R. wv. 

Sherwood (1857), 21 J. P. 342; R. v. Goss (1860), Bell, 

C. C. 208 ; . v. White (1910), 4 Cr. App. Rep. 257; 

R. v. Cope (1921), 86 J. P. 78. 

_ 751. -.]—Applt. was convicted of attempt- 
ing to procure his wife to leave her usual place of 
abode in the United Kingdom with intent that 
she should become an inmate of a brothel outside 
the King’s dominions. It appeared that the jury 
might have taken the view that the evidence only 


C cesladiiteiemmmenmee tans eae 


? 








GROGAN (1889), 15 V. L. R. 340.— 
AUS. 


with a number of men, & found her 
lying on the first floor, & discovered on 


103 


showed an intention to so procure his wife or a 
mere idle threat. In the absence of a proper 
direction from the judge at the ct. of trial as to 
the difference between an attempt & an intention, 
a matter which otherwise the jury might not 
easily understand, the ct. allowed the appeal & 

uashed the conviction.—R. v. LANpow (1913), 
109 L. T. 48; 77 J. P. 864; 29 T. L. R. 375; 
23 Cox, C. 0. 457; 8 Cr. App. Rep. 218, C. C. A. 

752. Must be an act done.|—-A. was indicted 
for making a false oath before a surrogate, for the 
purpose of obtaining a marriage licence :—Held : 
(1) a surrogate had a general power to administer 
an oath in that behalf, so as to make a false oath 
a misdemeanour; (2) such false oath was a mis- 
demeanour as being made with a fraudulent 
intention in a matter of public concern ; (3) it was 
immaterial whether the marriage actually took 

lace or no. (4) Qu.: whether such false oath 

e indictable as perjury. ; 

Any step taken with a view to the commission 
of a misdemeanour, is a misdemeanour (LORD 
DENMAN, C.J.). 

To make a false oath, in order to procure a 
marriage licence from an officer empowered to 
grant such licence, is a misdemeanour; because 
it is -a step towards the accomplishment of a 
misdemeanour (PARKE, B.).—R. v. CHAPMAN 
(1849), 1 Den. 482; T. & M. 90; 2 Car. & Kir. 
846; 18 L. J. M. ©. 152; 18 L. T. O. S. 308; 
. ae 363; 13 Jur. 885; 3 Cox, ©. C. 467, 

oO. R. 


Annotations :—As to (1) Apld. R. v. Hodgkiss (1869), 39 
L. J. M. C1 


oe . C. 14. Consd. Phillimore v. Machon (1876), 
1P. D. 481. As to (2) Refd. R. v. Shaw (1911), 6 Cr. 
APD. a ree. Ag to (4) Refd. Blaiberg v. Parke (1882), 





753. Must be more than merely pre- 
paratory.|—Prisoner was entrusted by his master 
with some meat, which was to be weighed out & 
delivered to a customer. By means of a false 
weight he kept back a part of the meat with 
intent to steal it; but the fraud was discovered, 
before he had actually moved away with it:— 
Held: (1) he was rightly convicted of an attempt 
to steal the meat; (2) the property was well laid 
in the master. 

There is a difference between the preparation 


dwelling. To constitute an offence, it 
is not only necessary that the prisoner 


750 ii. ———.]—Where the accused 
was indicted for ‘‘ concealing himself 
with intent to escape from the peniten- 
tliary ’” :—Held: as the cri al act 
consists in an attempt to commit an 
offence, doing something with intent to 
commit the offence is not necessarily 
sufficient to constitute an attempt.— 
R. v. LABOURDETTE (1908), 13 B. C. R. 
443.—-OAN, 

750 iti. .+~-An attempt implies 
an intent, but an intent is not enough; 
intending to commit a crime is not Fn 
same as attempting to commit it.—R. 
Ty SPIE So Yotban: Bats es 

e * e ? a e e e 

780 iv. »}—It is not necessary 
in order to constitute the orimes of 
attempting to murder by means of 
poison, & attempt to administer 

oison with the intent of doing great 

odily injury, that the poison should 
actua ly e taken by the person for 
whom It was intended HN Ap¥o- 
° ON ry . > 

36 Se. Jur. 1 8cOT. eee 

752 1. Must be an act done. }—A 
young Brahman widow was confined 
oO io child. The chief -constable of 
Hen tna Wotan etc" re 

was abou 
kill a baby, went to search her house 








the second floor a living new-born 
child wrapped up in a cloth with a 
cooking pot turned over it. She was 
convicted of attempt to murder :— 
IIeld: the evidence was insufficient to 
support the conviction.—R. v. CHIMA 
(1871), 8 Bom. Cr. Cas. 164,—IND. 


763 i. Aust be more than merely 
reparatory.}—R. v. Drie SImNau 
1918), 26 B. C. R. 390.—CAN. 


763 fi. ——,.}—-Held: by Glover, 
J., incendiarism having, on several occa- 
sions occurred in a village, produced 
by a ball of rag, with a pee of burning 
charcoal wit it, & the prisoner one 
eve being discovered to have a ball 
of that description concealed in his 
dhoti, which contained burning char- 
coal, he is ty of an attempt to 
commit mischief by fire. The posses- 
sion of the instrument to commit, 
mischief by fire, & the going about of 
the person with it, are sufficient to 
raise a presumption that he intended 
to commit the act, & had dy begun 
to move towards the execution. These 
facta are sufficient to constitute an 
attempt :—Held: that the possession 
of a fire-ball & moving about, it cannot 
support a conviction under Penal Code 
se. 436 & 511. These facts are no 
sufficiently indicative of an intention 
to destroy a building used for human 








should have done an overt act towards 
commission of the offence, but that the 
act itself should have been done in the 
attempt to commit it.—R. v. DAYAL 
pe 1 (1869), 3 B. L. R. A. C. 55.-- 


768 iii. .}—The act of caus- 
ing the publication of banns of marriage 
is an act done in the preparation to 
marry, but docs not amount to an 
attempt to marry, Where a& man, 
having a wife living, caused the banns 
of marriage between elf & a woman 
to be published, he could not be 
punished for an attempt to marry 
again during the lifetime of his wife.— 
R. v. PETERSON (1876), I. L. R. 1 All. 
316.—IND. 


7538 iv. ———,}-~In a prosecution 
for an attempt to cheat, the accused 
was charged & convicted of having at 
the central octroi office made false 
representations as to the contents of 
certain kuppas (skin vessels), the object 
of which was to obtain a certificate 
entitling him to obtain a refund of 
octroi duty. Prior to granting the 
certificate, the octroi officers examined 
the contents of the kuppas, & found 
that the representations of the accused 
regarding them was untrue. In con- 
sequence of this discovery, or peace 











ficate was given to him, 
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Sect. 6.—Degrees of criminal liability: Sub-sect. 6, 
B. (a) & (6).} 

antecedent to an offence, & the actual attempt. 
But, if the actual transaction has commenced 
which would have ended in the crime if not 
interrupted, there is clearly an attempt to commit 
the crime (BLACKBURN, J.).—R. v. CHEESEMAN 
(1862), Le. & Ca. 140; 31 L. J. M. C. 89; 5 L. T. 
717; 26 J. P. 168; 8 Jur. N. S. 143; 10 W. R. 
255; 9 Cox, C. C. 100, C. C. R. 

754. .}—Prisoners were indicted for 
conspiring to commit larceny. A second count 
charged an attempt to commit a larceny. The 
evidence was that the two prisoners, with another 
boy, were seen by a policeman to sit together on 
some doorsteps near a crowd, & when a well- 
dressed person came up to see what was going on, 
one of the prisoners made a sign to the others, & 
two of them got up & followed the person into the 
crowd. One of them was seen to lift the tail of 
the coat of a man, as if to ascertain if there was 
anything in the pocket, but making no visible 
attempt to pick the pocket, & to place a hand 
against the dress of a woman, but no actual 
attempt to insert the hand into the pocket was 
observed. Then they returned to the doorstep & 
resumed their seats. They repeated this two or 
three times. There was no proof of any pre- 
concert other than this proceeding :—Held: 
(1) this was not sufficient evidence of a con- 
spiracy ; (2) it was not evidence of an attempt to 
steal.—R. v. TAYLOR & SMITH (1871), 25 L. T. 76. 


755, .]—Prisoner was indicted under 
Offences against the Person Act, 1861 (c. 100), 5. 18, 
with attempting to discharge a loaded revolver 
at prosecutor with intent to do him grievous 
bodily harm. Evidence was given at the trial 
that during an interview between prisoner & 
prosecutor, prisoner drew a loaded revolver from 
his coat pocket. Prosecutor immediately seized 
prisoner & prevented him from raising his arm, a 
struggle ensued, in the course of which prisoner 
nearly succeeded in getting his arm free, but after 
a few minutes prosecutor wrested the revolver 
from him & he was taken into custody. During 
the struggle prisoner several times said to prose- 
cutor, ‘* You’ve got to die’’:—Held: there was 
evidence upon which prisoner could properly be 
convicted of an attempt to discharge the revolver 
within the meaning of sect. 18 of above Act. 

If there had only been evidence of intention to 
shoot, or of preparation to shoot, the conviction 
could not be maintained. But there was evidence 
of an attempt to discharge, ot acts ‘‘ forming part 
of a series of acts’’ (orp ALVERSTONE, C..J.).—- 
R. v. LINNEKER, [1906] 2 K. B. 99; 75 L. J. K. B. 
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385; 94 L. T. 856; 70 J. P. 293; 54 W. R. 494; 
22 T. L. R. 495; 6560 Sol. Jo. 440; 21 Cox, C. C. 


196, OC. O. R. 
Annotations :—Consd. R. v. White, [1910] 2 K. B. 124. 
Refd. R. v. Robinson (1915), 79 J. P. 303. 


756. -|—A person cannot be con- 
victed of an attempt to obtain money by false 
pretences, unless he made the false pretence to 
the person from whom the money was intended 
to be obtained, or to his agent; a false pretence 
made to a third person, although intended to be 
ultimately reported to the person from whom the 
money was to be obtained, will not suffice. 

A. jeweller, who had insured his stock in trade 
against burglary, with the object of obtaining the 
policy money from the insurers, falsely repre- 
sented to the police that a burglary had been 
committed on his premises & the jewellery stolen, 
in the hope that the police would make a report 
by which the insurers might be induced to pay ; 
but before he had made any communication 
about the pretended burglary to the insurers the 
fraud was discovered & he was arrested :—Held: 
on those facts he could not be convicted of an 
attempt to obtain money from the insurers by 
false pretences.—R. v. ROBINSON, [1915] 2 K. B. 
342; 84 L. J. K. B. 1149; 113 L. T. 379; 79 
J. P. 303; 31 T. L. R. 313; 59 Sol. Jo. 366; 
24 Cox, C. C. 726; 11 Cr. App. Rep. 124, OC. C. A. 
Annotation :—Refd. R. v. Cope (1921), 86 J. P. 78. 

757. May be voluntarily discontinued. |]— 
It is a sufficient overt act to render a person liable 
to be found guilty of attempting to set fire to a 
stack, under 9 & 10 Vict. c. 25, s. 7, if he go to the 
stack with the intention of setting fire to it, & 
light a lucifer match for that purpose, but abandons 
the attempt because he finds that he is being 
watched. 

Where prisoner demanded a shilling from 
prosecutor, & on being refused, became very 
abusive, & threatened to burn up prosecutor, & 
then proceeded to make the attempt above 
described :—Held: prisoner was liable to be indicted 
for demanding money by menaces, under 7 Will. 4 
& 1 Vict. c. 87, s. 7.—R. v. TAYLor (1859), 1 
KF. & F. 511. 

758. May be interrupted.|—If a person 
intending to shoot another, put his finger on the 
trigger of a loaded pistol, but is prevented from 
pulling the trigger, this is not an attempt to 
discharge loaded arms ‘‘ by drawing a trigger, or 
in any other manner,” within 1 Vict. c. 85, ss. 3 
& 4, as the words ‘“‘ In any other manner ”’ in that 
statute mean something analogous to drawing 
the trigger, which is the proximate cause of the 
loaded arm going off. The applying a lighted 
match to a loaded match-lock gun, or the striking 














charged & convicted as above men- 
tioned. The procedure necessary for 
obtaining a refund of octroi duty was 
that the central office, on satisfying 
itself that the articles produced were 
of the nature stated, would grant a 
certificate, which certificate would 
have to be indorsed by the outpost 
clerk when he passed the goods (on 
which refund was claimed) out of the 
town, & the owner would have to take 
back the certificate so indorsed to the 
central office & present it to be cashed: 
—Held: even assuming the accused 
to have falsely represented the contents 
of the kuppas as alleged, he had not. 
completed an attempt to cheat, but 
had only made preparation for cheat- 
ee ar v. DHUNDI (1886), I. L. R. 8 
All, 304,—-IND. 

753 v. ———.]—- Two persons 
were charged with netemioting to 
defraud underwriters by insuring a 
necklace & afterwards claiming the 





insurance money on the pretence that 
the necklace had been stolen. At the 
trial the Crown omitted to prove by 
competent evidence that the accused 
had actually claimed the insurance 
money from the underwriters. The 
Lord Justice General charged the jury 
that although they must take the case 
on the footing that no claim had been 
made by the accused they were entitled 
to find the accused guilty if satisfied 
that the fraudulent scheme had been 
carried beyond the stage of preparation 
& had entered the stage of perpetra- 
tion. —-H.M. ADVOCATE v. CAMERONS, 
{1911} 8. C. (J.) 110; 48 Sc. L. R. 804; 
28. L. T. 108; 6 Adam, 456.—SCOT, 

758 vi. -}+—When the inter- 
val which necessarily exists between 
completed preperetion for, & final 
execution of, a contemplated crime is 
sought to be filled by some other act 
leading, so far as the actor could know, 
in the natural order of things, to the 








commission of the particular crime 
intended, then every such act 13 an 
attempt, & as such indictable. But 
mere acts of preparation, though done 
with criminal intent, do not amount to 
attempts to commit crimes. The 
accused had threatened to shoot 3S., 
had prepared a gun & loaded it, & 
then with it in his hand had gone in 
search of 8., with intent to shoot him. 
Before he could find S. he was arrested : 
—-Held: the acts of 8S. constituted no 
indictable attempt to commit a crime, 
—R. v. SHARPE (1903), T. S. 868.—- 


8. AF. . 

758 i. May be interrupted. }— 
Prisoner, who was charged with being 
an accessory after the fact to a felony, 
sent the principal, who was flying from 
justice, a box of clothes & a letter, 
neither of which reached him :—Held : 
the prisoner could not be convicted as 
an accessory, but might have been 
convicted of an attempt to assist the 





Part I.—PRINCIPLES OF CRIMINAL LIABILITY. 


the percussion cap of a percussion gun, would be 
sufficient attempts within these enactments.— 
€®. v. St. GEORGE (1840), 9 C. & P. 483. 
“Annotations :—Consd. R. v. Bird (1851), 5 Cox, OC. C. 20. 
' Distd. R. v. Cheeseman (1862), 9 Cox, C. C. 100. Dbtd. 
7 RR. v. Brown (1883), 10 Q. B.D. 381. Overd. R. v. Duck- 
3 worth, [1892] 2 Q. B. 83. Refd. R. v. Ladyman (1851), 
15 J. P. 581; R. v. Linneker, (1906) 2 K. B. 99. 
759. .|—An indictment on 7 Will. 4 
& 1 Vict., c. 85, ss. 3 & 4, charged prisoner with 
attempting to discharge at prosecutor a certain 
blunderbuss, loaded with gunpowder & divers 
leaden shots. It appeared that prisoner, on a 
refusal by prosecutor to give him up some title- 
deeds, addressed him in these words: ‘‘ Then you 
are a dead man,”’ & immediately unfolded a great 
coat which he had on his arm, & took out a 
blunderbuss, but was not able to raise it to his 
shoulder, or point it directly at the prosecutor, 
before he was seized. The blunderbuss was found 
to be very heavily loaded, but the flint had dropped 
out, & was discovered between the lining of the 
great coat :—Held: the evidence was not sufficient 
to sustain the charge in the indictment.—R. v. 
LEwIs (1840), 9 C. & P. 523. 
Annotations :—Distd. R. v. Cheeseman (1862), 9 Cox, C. C. 
100. Dbtd. R. v. Brown (1883), 10 Q. B. D. 381. Consd. 


R. v. Duckworth, [1892] 2 Q. B. 83. Distd. R. ». Linneker 
(1906), 75 L. J. K. B. 385, 


760. |—B. drew a _ loaded pistol 
from his pocket for the purpose of murdering S., 
but before he had time to do anything further in 
pursuance of his purpose the pistol was snatched 
out of his hand, & he was at once arrested :—Held : 
the offence was not within Offences against the 














principal.—R. v. MALONEY (1901), 
S. R. N.S. W.77; 18 N.S. W. W.N cisco. 


1 particular lot of cocoa to San Fran- 
, i M. had told B. that he owed B. 
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Person Act, 1861 (c. 100), s. 15, under which sect. 
prisoner had been tried & convicted.—R. v. 
Brown (1883), 10 Q. B. D. 381; 52 L. J. M. C. 
49; 48 L. T. 270; 47 J. P. 827; 31 W. R. 460; 
15 Cox, C. C. 199, C. C. R. 
Annotation :-—Consd. I. v. Linneker, [1906] 2 K. B. 99. 
761. ]—On the trial of an indict- 
ment under Offences against the Person Act, 1861 
(c. 100), s. 18, it was proved that prisoner drew 
from his pocket a loaded revolver & pointed it 
towards this mother. His wrists were seized by 
bystanders as he was raising the pistol, & after a 
struggle it was taken from him. During the 
struggle his finger & thumb were seen fumbling 
about the revolver, which cocked automatically 
when the trigger was pulled :—Held: there was 
evidence upon which the prisoner could properly 
be convicted of an attempt to discharge the 
revolver within the meaning of the statute.— 
R. v. Duckwortu, [1892] 2 Q. B. 83; 66 L. T. 
302; 56 J. P. 4738; 40 W. R. 448; 8 T. L. R. 
324; 36 Sol. Jo. 272; 17 Cox, C. C. 495, C. C. R. 
Annotation :—Consd. R. v. Linneker, [1906] 2 K. B. 99. 
762, |—R. v. LINNEKER, No. 755, 
ante. 














(b) Connection of Overt Act with Offence. 


763. Act done must lead directly towards the 
commission of full offence.|—R. v. RoBpERTs, No. 


747, ante. 
764. J—R. v. Taynor & Sirs, No. 754, 
765. Act done 





ante. 
may be one of a series—Need 


B., who was employed as a clerk in 
the pension department, in an inter- 


96.—AUS. 

758 ii. —-~ ——.}-Penal Code, s- 
511, docs not apply to attempts to 
commit murder, which are fully & 
exclusively provided for by sect. 307. 
A person is criminally responsible for 
an attempt to commit murder when, 
with the intention or knowledge 
requisite to its commission, he has 
dono the last proximate act necessary 
to constitute the comploted offence, & 
when the completion of the offence is 
only prevented by some cause inde- 
pendent of his volition.—R. v. NIDDHA 
(1891), I. L. R. 14 All. 38.—IND. 


PART I. SECT. 6, SUB-SECT. 6.— 


763 i. Act done must lead directly to- 
wards the commission of full offence.\—- 
B., the managing director of a co., 
registered in New South Wales, on 
Sept. 25, 1914, as such director, wrote 
a letter to A. & Co., their business 
correspondents in New York, as 
follows :—‘“ M. (an American subject.) 
of P. Co., Ltd., is at present in Sydney, 
& on his arrival here found that 215 
bags of cocoa which he had consigned 
to D. (a German subject who carried 
on business at Hamburg) had not left 
Sydney. It is, of course, impossible to 
get this cargo away to Germany, & 
M. has therefore consigned this parcel 
to K. & Co., San Francisco. We 
thought that if there was a good open- 
ing for a first-class cocoa in New York 
you might porsibly assist in the disposal 
of same, it may be advisable for 
you to get into touch with K. & Co. 
for the purpose of getting samples of 
this & following lots. does not 

now hew to communicate with B. 
1 of the disposal of the cocoa, 
think it better to advise you, 
mld know the safest way of 

3 to the proceeds which 
hela eae, tor his account & will be 
fay KK. & Co. pending instructions 
fom B. oe The evidence bore out the 
s eens au this letter. B. also 
assisted M. to obtain shipment of the 


money & intended to leave the proceeds 
of the cocoa in America at the disposal 
of B. On the several prosecutions of 
B. & the co., of which he was managing 
director, for attempting to trade with 
the enemy, defts. were convicted. 
On appeal:~—Held: there was no 
evidence of an attempt by M. to trade 
with the enemy.— BERWIN v. DONOHOE 
(1915), 21 C. L. R. 1.-—-AUS. 


763 ii. .}—Prisoners being indicted 
for an attempt to commit burglary, 
it appeared that they had agreed to 
commit the offence on a certain night, 
together with C., but C. was kept away 
by his father, who had discovered their 
design. The two were seen about 
twelve that night to come within about 


\intonan fant AF + 





reesnaeln «A 


picket fence in front, in which there was 
a gate; but without entering this gate 
they went, as was supposed, to the 
rear of the house, & were not seen after- 
wards. Afterwards, about two o'clock, 
some persons came to the front door & 
atin acetate een ee aa OFF On Deing 
alarmed, & were not identified :— 
Held: there was no evidence of an 
attempt to commit the offence, no 
overt act directly approximating to 
its execution.—R. v. MCCANN (1869), 
28 U. C. R. 514.—-CAN, 


763 iii. -}——On an indictment for 
attempt to commit arson, the evidence 
showed that & person, under the direc- 
tion of the prisoner, after so arranging 
a blanket saturated with oil, that if the 
flame were communicated to it the 
building would have caught fire, 
lighted a match, held it til) it was 
burning well, & then put it down to 
within an inch or two of the blanket, 
when the match went out, the flame 
not having touched the blanket :-— 
Held; the prisoner was properly con- 
victed of an attempt to commit arson. 
GAN GOODMAN (1872), 22 C. P. 338. 


768 iv. .}+—To ask fora bribe is 
an attempt to obtain one, & a bribe 
may be asked for as effectually in 


implicit as in explicit terms. Where 


~~ ee 








view with A., who was an appet. for a 


pension, after referring to his own 
influence in that department & in- 
stancing two cases in which by 


that influence increased pensions had 
been obtained, proceeded to intimate 
that anything might be effected by 
* karrawai,’’ &, on the overture being 
rejected, concluded by declaring. that 
A. would rue & repent the rejection 
of it :-—Held: the offence of attempting 
to obtain a bribe was consummated. 
R. v. BALDEC SAHAI (1879), I. L. R. 2 
All, 253.—IND. 


763 v. .}—Prisoner, who was 
charged with attempting to commit 
forgery of a valuable security, was 
found guilty by the jury of ida TEL. 
to commit forgery. The jury explaine 
their finding by saying that prisoner 
had ordered certain receipt forms to be 
vrinted similar to those used by the 
Jengal Coal Co., & that one of these 
forms had actually been printed & the 
prot corrected by him ; that prisoner 
ad had an intention of making such 
addition to the printed form as would 
make it a false document, & that he 
did this dishonestly & with intent to 
commit frand. On a conviction for 
attempted forgery :—Held: the con- 
viction was wrong.—Re RIASAT ALI, 
R. v. RrasaT ALI (1881), lL. L. R. 7 
Cale. 352.—IND. 


165 i. Act one of a serics-—Need not 
be final act necessary. }-—Prisoner made a 
bargain with B., who was set on by 
military authorities to trap prisoner 
to convey four Austrians named in the 
indictment, from Canada to U.S, A. 
by putting them across the Niagara 
River in a boat. Prisoner accepted 
money from B. for the promised service, 
& secreted the four men on his pre- 
mises near the river. He intended to 
take the men across the river for the 

urpose mentioned in the indictment, 
a evidence from which the jury might 
properly conclude that if prisoner had 
not been arrested, he would have 
carried out that intention :—Helg: 
an attempt to commit a crime is an 
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Sect. 6.—Degrees of criminal liability: Sub-sect. 6, 
B. (6), C. & D.; sub-seot. 7, A.] 
not be final act necessary.|—R. v. CHEESEMAN, 


No. 753, ante. 
66. ———.]—R. v. Larrwoop, No. 740, 














.}—The completion or attempted 
completion of one of a series of acts intended to 
peault in killing is an attempt to murder, even 
although the completed act would not, unless 
followed by other acts, result in killing.—R. v. 
Wut, [1910] 2 K. B. 124; 79 L. J. K. B. 854; 
102 L. T. 784; 74 J. P. 318; 26 T. L. R. 466; 
54 Sol. Jo. 528 ; 22 Cox, C. C. 325; 4 Cr. App. Rep. 
257, 0. C. A. 

Annotation :—Refd. R. v. Robinson (1915), 79 J. P. 303. 

768, —— Last act committed by accused.] 
—R. v. EAGLETON, No. 750, ante. 

769. hoe collier placed certain 
false ‘‘ tallies’ in a tub whereby in the ordinary 
course of business the tallies would have been 
hung on a ‘‘tally-board’”’ & he would have 
received payment as if for having raised as many 
tubs of coal as the tallies represented :—Held : 
these facts were sufficient to constitute a complete 
attempt to obtain money by false pretences.— 
R. v. RiaBy (1858), 7 Cox, C. C. 507. 

770. ———.]—-Prisoner was indicted 
for attempting to obtain money by false pretences 
in a begging letter. In reply to the letter prose- 
cutor sent prisoner 5s.; but he stated in his 
evidence at the trial that he knew the statements 
contained in the letter were untrue :—Held: 
prisoner might be convicted on this evidence of 
attempting to obtain money by false pretences. 

This is an attempt by prisoner to obtain money 
by false pretences which might have been s0 
obtained. The money was not so _ obtained 
because prosecutor remembered something which 
had been told him previously. In my opinion as 
soon as ever the letter was put into the post the 
offence was committed (KELLY, C.B.).—R. v. 
HENSLER (1870), 22 L. T. 691; 34 J. P. 5383; 19 
W. R. 108; 11 Cox, C. C. 570, C. C. R. 

Annotation :—Conad. R. v. Light (1915), 84 L. J. K. B. 865. 


C. When Full Offence Impossible to commit. 


771. Liability for attempt—Burglary—Goods 
laid in indictment not in the house.|—Prisoner 
was indicted for breaking & entering a dwelling- 




















act done with intent to commit that 
crime & forming part of a serics of acts 
which would constitute its actual 
commission if it were not interrupted, 765 iti 
& the bargain prisoner made with B., = 
& his acta with reference to the four 
men, were overt acts forming part of 
such a series, 

As there was no evidence that 
prisoner incited the men to leave 
Canada, & it could not be said he 
assisted them to leave, there was 
neither design nor willingness to be 
assisted on the part of the person who 
is said to have been assisted, therefore 
there was no evidence to be submitted 
to a jury of the offences charged in the 
indictment or of an attempt to commit 
it.—R. v. SNYDER (1915), 34 O. Ae R. 
AAR, 8O. W.N. 594; 25D, L. R. 1.— 
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765 ii, .}—Penal Code, Ss. 
511, was not meant to cover only the 
penultimate act towards completion 
of an offence & not acts precedent, if 
those acta are done in the course of the 
attempt to commit the offence, are 
done with the intent to commit it, & 
done towards its commission. Whether 
any given act or series of acts amounts 
to an attempt of which the law will 
take notice, or merely to preparation, 


is a question of fact in each case.—Re 
oe (1893), LL. R. 15 AW. 173.— 





himself K., the son of B., went to a 
stamy vendor, accompanied by a man 
& purchased from him in 
the name of K. a stamp paper of the 
value of 4 annas. The two men then 
went to a potition-writer, & C., again 
ing his name ag K., they asked the 
petition -writer to write for them a bond 
ayable by K. to S, The 
ter commenced to write 
ut, his suspicions bein 

aroused, did not finish it, but took CG. 
& 8. to the nearest thana :—Held: in 
above circumstances, & 
rightly convicted of an attempt to 
commit the offence defined in 
. Code, s. 467, & C. of abetment of the 

tae te Pe v, KALYAN SINGH (1894), 
I. L. . 16 All. 409.—IND. 


PART I. SECT. 6, SUB-SECT. 6.—0O. 


A person cannot be convicted of a 
attempt to commit an offence, under 
Penal Code, s. 511, unless the offence 
would have been committed if the 
attempt charged had succeeded.—Re 


CriMInAL LAW AND PROCEDURE. 


house & stealing therein certain goods, specified 
in the indictment, the property of prosecutor. At 
the time of the breaking & entering the goods 
specified were not in the house, but there were 
other goods there the property of prosecutor. 
The jury acquitted prisoner of the felony charged, 
but found him guilty of breaking & entering the 
dwelling-house of prosecutor, & attempting to 
steal his goods therein :—Held;: the conviction 
was wrong, as there was no attempt to commit 
the felony charged within the meaning of 
Criminal Procedure Act, 1861 (c. 100), s. 9. 

An attempt must be to do that which, if 
successful, would amount to the felony charged, 
but here the attempt never could have succeeded, 
as the things which the indictment charged 
prisoner with stealing had been already removed, 
stolen by somebody else (COCKBURN, C.J.).—TR. 
v. M‘PHERSON (1857), Dears. & B. 197; 26 
L. J. M. ©. 184; 20 L. T. O. 8.1290; 21 J. P. 325 ; 
ae S. 523; 5 W. R. 525; 7 Cox, C. C. 281, 


Annotation :-—Folld. R. v. Collins (1864), 9 Cox, C. C. 497. 

772. Larceny—Picking empty pocket.|— 
There can only be an attempt to commit an act, 
when there is such a beginning as, if uninterrupted, 
would end in the completion of the act. 

Prisoner was indicated for attempting to commit 
a felony by putting his hand into A.’s pocket, with 
intent to steal the property in the said pocket then 
being. The evidence was that he was seen to 
put his hand into a woman’s pocket, but there was 
no proof that there was anything in the pocket :— 
Held: on the assumption that there was nothing 
in the pocket, prisoner could not be convicted of 
the attempt charged.—R. v. CoLuins (1864), 
Le. & Ca. 471; 4 New Rep. 299; 33 1. J. M. O. 
177; 10 L. T. 581; 28 J. P. 436; 10 Jur. N.S. 
686; 12 W. R. 886; 9 Cox, C. C, 497, C. C. R. 
Annotations :—Distd. R. v. Hensler (1870), 19 W. R. 108. 

Dbtd. R. v. Brown (1889), 24 Q. B. D 357. Overd, R. 

v. Ring, Atkins & Jackson (1892), 61 L. J. M. C. 116. 

Refd. x v. Jones (1901), 18 T. L. R. 156. 

778. .|—In order to prove that an 
attempt to commit a larceny has been committed, 
it is not necessary to prove that, had the attempt 
not been frustrated, the larceny could have been 
committed. &. v. Collins, No. 772, ante, overd. 
—R. v. Rina, ATKINS & JACKSON (1892), 61 
L. J. M. C. 116; 66 L. T. 800; 56 J. P. 552; 
8 T. L. R. 826; 17 Cox, C. C. 491, C. C. R. 


RiaSAT ALI, R. v. RraASaT ALI (1881), 
I. L. R. 7 Cale. 352.—IND. 


p. —— Intimidation.)— The § ac- 
cused sent a fabricated petition to the 
Revenue Comr., S. D., containing a 
threat that, if a certain forest officer 
were not removed elsewhere, he would 
be killed. The accused was. charged 
with tho offence of criminal intimida- 
tion under Penal Code, s. 607. The 
sessions judge found that the comr. 
had neither official nor rsonal 
iuterest in the forest officer, e there- 
fore acquitted the accused of the 
offence of criminal] intimidation, but 
convicted him of an attempt to commit 
the offence punishable under sect. 
| 607 :—Held: as the person to whom 
the petition was addressed was not 











}+—-One C., calling 


S. was 

enal interested in the person threatened, the 
act intended & done by the accused 
did not amount to the offence of 
criminal intimidation. 
was not guilty of committ 
intimidation, because the act intended 
& done by him lacked an ingredient, of 
that offence, he could not be gullity of 
an attempt at that offence.—R. v. 
MANGESBH JIVAJI (1887), I. L. R. 11 
Bom. 376.—IND. 

qa. ——— Attempt to procure abor- 

| dton—Drug tnnorious.}—Where on a 


The accused 
criminal 


Part [,—PRINCIPLES OF CRIMINAL LIABILITY. 


TT, Unnatural offence with fowl.j— 
Prisoner pleaded guilty at assizes to an indict- 
ment charging him with having attempted to 
commit unnatural offences with domestic fowls, 
& was sentenced to a term of imprisonment. 
After the judge left the assize town his attention 
was called to an unreported case which was said 
to have decided that a duck was not an ‘‘ animal ”’ 
within the meaning of Offences against the Person 
Act, 1861 (c. 100), s. 61, & he thereupon stated a 
case, requesting the opinion of the ct. for C. C. R. 
whether the conviction was good :—Held: the 
indictment was good, & prisoner.was properly 
convicted.—R. v. BROWN (1889), 24 Q. B. D. 
357; 59 L. J. M. C. 47; 61 L. T. 594; 54 J. P. 
408; 38 W. R. 95; 16 Cox, O. C. 715, C. C. R. 


Annotations :-—Folld. RR. v Ring, Atkina & Jackson (1892). 
1 ie a M. © 116. Mentd. R. v. Plummer, [1902] 2 


775. ——— Carnal knowledge by boy under 
fourteen.|—-R. v. WILLIAMS, No. 204, ante. 

776. ——— Attempt by woman to procure her 
own abortion—Drug taken incapable of procuring 
cnt person who incites a woman by 
means of advertisement to administer to herself 
a thing that, to his knowledge, is not in fact 
noxious or capable of procuring abortion, but 
which he knows she will take in the belief that it 
is capable of procuring abortion, is not guilty of 
inciting her to attempt to commit the crime 
within the meaning of Offences against the Person 
Act, 1861 (c. 100), s. 58. But the woman who 
takes the thing, in the belief that it is capable of 
procuring abortion, though in fact it is not capable 
of so doing, is guilty of the attempt to commit the 
crime. Semble: if the person who incites the 
woman to take the thing believes the thing to be 
noxious or capable of procuring abortion, he is 
guilty of inciting her to attempt to commit the 
crime, although, owing to facts being otherwise 
than he believed, the commission of the crime in 
the manner proposed was impossible.—R. v. 
BROWN (1899), 63 J. P. 790. 

Annotation :—Refd. R. v. Jones (1901), 18 T. L. R. 158. 

177. Attempt to shoot—Weapon defective.] 
—R. v. Lewis, No. 759, ante. 

778, —— Revolver incapable of being 
fired at first attempt.j;—Upon an indictment for 
attempting to discharge a loaded arm with intent 
to murder, the evidence for the prosecution was 
that the prisoner had pointed at prosecutor a 
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revolver loaded in some of its chambers with ball 
cartridges, but not in others, saying that he 
would shoot him, & that he had pulled the trigger 
of the revolver, but that the hammer had fallen 
upon a chamber which contained an empty cartridge 
case :—Held: the revolver was a loaded arm 
within the meaning of Offences against the Person 
Act, 1861 (c. 100) s. 14, & prisoner could, upon the 
evidence, be convicted of attempting to discharge 
a loaded arm with intent to murder prosecutor.— 


R. v. JACKSON (1890), 17 Cox, C. C. 104. 
Annotation :—Refd. R. v. Jones (1901), 18 T. L. RR. 156. 


D. Indictment and Trial. 

779. Where full offence is proved—Charge of 
assault with intent to commit rape—Proof of rape.| 
—HARMWOOD’s CASE (1787), 1 East, P. C. 411. 

730, ———- ——- .\—On an indictment for 
an assault with intent to commit a rape, if penetra- 
tion be proved, prisoner cannot be convicted of 
the attempt.—R. v. NICHOLLS (1847), 9 L. T. O. S. 
179; 2 Cox, C. C. 182. 

781. Charge of attempt to commit burglary 
—Burglary proved.|—R. v. Simpson & KERRISON, 
No. 748, ante. 








Sus-sEcT, 7.—INCITEMENT TO COMMIT CRIME. 
A. Nature of Offence. 


782. Misdemeanour at common  law—Mere 
incitement sufficient—Offence not committed.]. 
To solicit a servant to steal his master’s goods is a 
misdemeanour, though it be not charged in the 
indictment that the servant stole the goods, nor 
that any other act was done except the soliciting 
& pena & such offence is indictable at the 
sessions, having a tendency to a breach of the 
Eo ae v. Hiaains (1801), 2 East, 5; 102 


Annotations :—Folld. R. v. Quail (1866), 4 F. & F. 1076. 
efd. R. v. Gregory (1867), 10 Cox, C. C. 459; R. ». 
Ransford (1874), 31 L. T. 488; Barratt v. Burder (1893), 
10 T. L. R. 124. Mentd. R. v. Meredith (1838), 8 C. & P. 
589; RR. v. Rowed (1842), 11 L. J. M. O. 74; R. ». 
Bartlett (1843), 12 L. J. M. C. 127; R. v. Brailsford. 

{1905} 2 K. B. 730. 

788. Submission to incitement 
for purpose of betrayal of inciter.]|—To incite a 
servant to rob his master is a misdemeanour at 
common law, & an incitement to steal any silk 


that may be in the servant’s care without further 











charge of attempting to administer a 
drug or other noxious thing with 
intent to procure a miscarriage, the 
record discloses sufficient evidence to 
justify the inference that the accused 
attempted to obtain noxious substances 
from a physician, that he believed that 
he had got them & that he tried to 
get the woman to take them, the con- 
viction should be sustained, although 
the charge to the jury, apparently 
overlooking the fact that the charge 
against the accused was one of an 
attempt only, submitted to it the 
question whether the substances were 
in fact 8 or other noxious things, 
& there was not sufficient evidence to 
support a reasonable inference to that 
effect. — R. v. PETTIBONE {1918} 2 

W. R. 806; 13 Alta, L. R. 463; 

. 411.—CAN, 


emewenerernni 


Yr. . R. v. 
(1905), aN ZR bee 


.——— ——— ———, }—R, vy. THOMP- 
iar (1911), 30 N. Z. iB 650.-N 2, 
,————~ =———— No proof of eg- 
nancy. }—Acoused oan the convicted ot 
procure abortion, 
= is no proof that the 
On whom such attempt was 
was pregnant.—R. v. FREER: 


wenwen wr 


STONE (1913), T. P. D. 758.—S. AF. 


u. Attempt to murder.j}—In 
order to constitute the offence of 
attempt to murder, under Penal Code, 
8. 307, the act committed by prisoner 
must be an act copanle of causing 
death in the natural & ordinary course 
of events. Where prisoner presented 
an uncapped gun at F., believing the 
gun to be capped, with the intention 
of murdering him, but was prevented 
from pulling the trigger :—Held: that 
he could not be convicted of an attempt 
to murder upon a charge framed under 
above sect., but that in the same 
circumstances he might be convicted 
upon a charge of simple attempt to 
murder framed under s. 511 in con- 
nection with ss. 299 & 300.—R. v. 
ino (1867), 4 Bom. Cr. Ca. 17.— 





PART I; SECT. 6, SUB-SECT. 6.—D. 


a. Where full offence is proved— 
ca dle to steal— Proof of lar- 
ceny. |—Where a prisoner is indicted for 
an attempt to steal, the proof 
establishes that the offence of larceny 
was actually committed, the jury may 
convict of the attempt, unless the ct. 
discharges the jury & directa that the 


prisoncr be indicted for the complete 
offence.—R. v. TAYLOR, [1895] Q. R. 4 
Q. B. 226.—CAN. 

b. Restraint or confinement forming 
part of attempt to kidnap—Subject of 
one charge.}—Where an act of restraint 
or confinement in an attempt to kidnap 
has been exercised in furtherance of 
the attempt, & goes to form part of 
that offence, & is not done with an 
intention or object which can be 
separated from the general intention 
to kidnap, it will constitute an integral 
part of that offence, & should not form 
the subject of a separate conviction & 
sentence.——R. v. MUNGROO (1874), 6 
N. W. 293.—IND. 


PART I. SECT. 6, SUB-SECT. 7.-——A. 
0. Whether mere incitement suffi- 
cient—Offence not committed.)—-Every 
person is guilty of an offence which 
counsels another to commit it, whether 
the person so counselled actually com- 
mits the offence or not.—BROUSSEAU 
v. R. (1917), 668. C. BR. 22; 39D. LR. 
114; 29 Can. Crim. Cas. 207.—CAN. 

d. .}—Prisoner was in- 
dicted for soliciting J. B. to murder 
©. M. The evidence was that the 
prisoner procured saltpetre, & gave it 
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Secl. 6.—Degrees of criminal liability: Subd-sect. 7, 
A., B. & C.) 
defining the particular silk to be stolen, is suffi- 
ciently certain to support a conviction. It is no 
defence that the servant purposely submitted 
himself to the incitement with intent to betray 
the inciter.—R. v. QUAIL (1866), 4 F. & F. 1076. 
784. Effect of Accessories & 
Abettors Act, 1861 (c. 94), s. 2.|—-R. v. GREGORY, 
No. 6638, ante. 
785. .|—Applt. telephoned to 
W. asking if he could have two boys for immoral 
urposes. No perce boys were named or 
indicated. Applit. was charged with inciting W. 
‘‘to procure the commission by certain male 
unknown persons of acts of gross indecency with 
him,’’ applt.:—Held: as applt. was inciting W. 
to commit what, if he had done the acts, would 
have been a criminal offence, it was immaterial 
that the male persons he was to procure were not 
at the time ascertained or that applt. was inciting 
W. to incite another to commit an offence, & 
applt. was rightly convicted.—R. v. BENTLEY, 
[1923]1K. B. 403; 92 IL. J. K. B. 366; 87 J. P. 
55; 39 T. L. R. 105; 67 Sol. Jo. 279, C. C. A. 
786. .|—A count in an _ indictment 
charged that prisoner unlawfully, wickedly, & 
indecently did write & send to H. a letter, with 
intent thereby to move & incite H. to attempt & 
endeavour feloniously & wickedly to commit an 
unnatural offence, & by the means aforesaid did 
unlawfully attempt & endeavour to incite H. to 
attempt to commit the crime aforesaid. The 
evidence was, that H. was a boy at school, & that 
he had received two other letters from prisoner, 
which he read, but that when he received the one 
mentioned in the above count he did not read it, 
nor was he in any way aware of its contents, but 
handed it over to the school authorities :—Held : 
(1) the count charged an indictable misdemeanour ; 
(2) the sending the letter proved the attempt to 
incite, although it might be doubtful whether it 
could be said to amount to inciting or soliciting, 
inasmuch as H. was not aware of its contents.— 
R. v. RANSFORD (1874), 31 L. T. 4883; 13 Cox, 
Cc. C. 9, C. C. R. 
Annotation :— As to (2) Refd. R. v. Cope (1921), 86 J. P. 78. 
787. Knowledge of person incited—-Nature of 
offence.|—-R. v. WELHAM, No. 662, ante. 


























to J. B. to administer to C. M., & that , tempt.}—To ‘solicit’ or incite another 
< to commit a crime is punishable as an 
attempt to commit the crime.—R. 1. ~-IND, 


J. B. administered it accordingly, 7. 
that C. M. detected the poison in time 


! 
| 
| 
| 


CRIMINAL LAW AND PROCEDURE. 


788. Knowledge of person inoiting—Effect of 
means proposed.|—-R. v. Brown, No. 776, ante. 

789. To commit suicide.)—R. v. LEDDINGTON, 
No. 665, ante. 

790. Incitement by girl under sixteen—-To have 
carnal knowledge.]—R. v. TYRRELL, No. 632, 


B. Forms of Incitement. 


791. Sending libellous statements—JIncitement 
to breach of peace.|—Hicxs’s Case (1618), Hob. 


215; Poph. 139; 80 E. R. 362. 

Annotations :—Refd. R. v. Summer & Hillard (1665), 1 Sid. 
270; R. » Beere (1698), 12 Mod. Rep. 218; Butt v. 
Conant ae: 1 Brod. & Bing. 548; R. v. Adams (1888), 
5 T. L. R. 85. Mentd. Wilkes’ Case (1763), 19 State Tr. 
982; A.-G. v. Downing (1767), Wilm. 1. 


792. .|—An endeavour to provoke 
another to commit the misdemeanour of sending 
a challenge to fight is itself an indictable misde- 
meanour, particularly, where such provocation 
was given by a writing, containing libellous matter, 
& alleged in the prefatory part of the indictment 
to have been done with intent to do the party 
bodily harm, & to break the King’s peace, the 
sending such writing being an act done towards 
procuring the commission of the misdemeanour 
meant to be accomplished.—R. v. PaiLtpps (1805), 
6 East, 464; 2 Smith, K. B. 550; 102 KH. Rh. 
1365. 

793. Offer of bribe—To witness.|—-Agreeing to 
give a person a sum of money to prove that a 
deed was forged in order to secure a verdict is a 
criminal offence.—R. v. JOHNSON (1678), 2 Show. 
1; 89 BE. R. 753. 


Annotations :—Refd. lh. 








a. Scofield (1784), Cald. Mag. Cas. 


397; KR. v. Higgins (1801), 2 Mast, 5; KR. v. Ransford 
(1874), 31 L. T. 488. 
7194. ——- —-—.]—If a man be indicted of 


perjury, & it do not appear what he swears, & 
that it was in a cause depending, & material to 
the point in issue, the indictment will be bad 
(LIoxT, C.J.). 

Semble: it is a common law offence to offer 
money to swear to a particular thing whether true 
or false.—R. v. Darsy (1702), 7 Mod. Rep. 100 ; 


87 EK. R. 1121. 
Annotation :—Mentd. R. v. Robinson (1759), 2 Burr. 799, 


795. To procure office.|—Information lies 
for attempting to bribe a Privy Counsellor to 
procure an office. 





“cause its detection, — SRILAL CuA- 
MARIA Y, Jt. (1918), 1. L. R. 46 Cale, 607. 


to save her life, after having swallowed 
some of it. The jury found the 
prisoner guilty, that the solicitation 
was to administer saltpetre with intent 
to poison, & that the saltpetre had 
been attempted to be administered :— 
Held: the conviction was good 
prisoner having been rightly indicted 
as a principal for soliciting to murder, 
instead of as an accessory before the 
fact to the administering poison with 
intent tomurder.—R. v. MURPHY (1840), 
Jebb, Cr. & Pr. Cas. 315.—IR. 

e. ---It is not an offence 
under Crimes Act, 1908, to counsel 
the commission of a crime that was not 
actually committed.—R. v. BOWrERN 
(1915), 34 N. Z. L. R. 696.—N.Z. 


f. -+-Inciting to commit 
a crime is itself a crime at common law. 
—R. v. FORTUIN (1915), C. P. D. 757. 


—-§, AF. 

g.- --Inciting to commit 
@ crime is a substantive offence & a 
crime in itself under the common law, 
though it has not been made a sub- 
stantive offence by Act 27 of 1914, s. 


15 (2) (0).—R. v. NLHOVO, [1921] App. 
Nn. 485.—BS. AF. 
Punishable as at- 




















KAPLAN (1893), 108. C. 259; 3C. T. R. 
364.—S. AF. 

i. Incitement to incite.|}—The words 
‘when the abetment of an offence 
is an offence’? do not mean ‘ when 
an abetment of an offence is actually 
committed,’’ but that when the abet- 
ment of an offence is by definition 
or description an offence under the 
Penal Code, that is when an abet- 
ment of an offence is punishable under 
sect. 109 or sect. 116, or other provision 
of the Code then the abetment of such 
abetment is also an offence. Where 
8. instigated K., a bench-clerk in the 
Ct. of M., a Presidency Magistrate, to 
instigate the latter to accept an illegal 

ratification for acquitting an accused 
n a case pending before him, & grant- 
ing sanction against the complainant 
in the case & K. received such grati- 
fication as a police spy & intending to 
Ret S. arrested, & did not in fact 
nstigate M. to accept the same :— 
Held; 8. was guilty of the abetment 
of bribery under Penal Code, s. 161, read 
with sect. 116. It is immaterial to the 
guilt of the abettor whether or not the 
person first abetted falls in with 
the pee of the former, knowing his 
criminal purpose, but intending to 





k. -~-In Roman-Dutch law 
it is a crime to pew ead ae 
endeavour to persuade another to 
commit a ecrime.-—R. v. SILBURN 
(1903), 24 N. L. R. 527.-—S. AF. 


l. Inciting after crime already being 
attempted.|}—A person may be con- 
victed of an attempt to incite to 
commit a crime although his acts were 
done in response to the invitation of 
the person attempting to conunit such 
crime. ‘‘ To incite ’’ does not neces- 
sarily mean to originate or to initiate.— 
he CRICHTON, (1915) 8. A. L. R. 1.— 


PART I. SECT. 6, SUB-SECT. 7.—B. 


m. Offer of bribe—To procure evi- 
dence.}-—-Deft. charged with offering 
money to a person to swear that A., 
B., or C. gave a certain sum of moncy 
to vote for a candidate at an election : 
—Held: the offence was not an 
attempt to commit the crime of suborna- 
tion of perjury, but an incitement 
to give false evidence or particular 
evidence regardless of its truth or 
falsehood, & was a misdemeanour at 
common law.—R. v. COLE (1902), 22 


Part ].—PRINCIPLES OF CRIMINAL LIABILITY. 
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I am clear that this is a misdemeanour & | the misdemeanour under sect. 4 of the above Act 


‘punishable as such (LORD MANSFIELD, C.J.).- 
R. v. VAUGHAN (1769), 4 Burr. 2494; 98 E. R. 
308. 

Annotations :—Apld. R. v. Pollinan (1809), 2 Samp. 229. 
Consd. It. v. Whitaker, [1914] 3 K. B. 1283. Refd. R. v. 
Scofield (1784), Cald. Mag. Cas. 397; R. v. Higgins 
(1801), 2 East, 5; R. v. hilipps (1805), 6 Hast, 464; 


R. v. Brailsford, [1905] 2 K. B, 730. Mentd. R. v. Rowed 
(1842), 11 L. J. M. C. 74. 


7196. To commit an _  offence.]|—Com- 
parison of handwriting, though lately admitted as 
evidence, if confirmed by the contents of corre- 
spondence, refused in the instance of a single 
letter for the purpose of commitment. Affidavit 
of a bribe, offered to a police officer, to assist in 
obtaining of a ward of the ct., ordered to be laid 
before the A.-G. Marriage of a ward of the ct. 
under gross circumstances punishable, beyond 
commitment, by indictment, as a conspiracy. 

The endeavour to bribe a man to commit an 
offence is itself a very serious offence (LORD 





ELDON, C.).—WADE v. BROUGHTON (1814), 3 
Ves. & B. 172; 35 E.R. 444, L. C. 
797. —— Inciting to conspire.|—A servant 


who, in order to make a profit for himself, sells his 
master’s goods at less than their proper market 
value, thereby defrauds his master of the sum 
which represents the difference between the 
value of the goods & the price at which the servant 
has sold them. 

A person was indicted for soliciting a servant to 
conspire to cheat & defraud his master, & it was 
proved that such person had offered a bribe to 
the servant as an inducement to him to sell 
certain goods of his master at less than their 
value :—Held: he might properly be convicted of 
such offence.—R. v. DE KRoMME (1892), 66 L. T. 
301; 56 J. P. 682; 8 T. L. R. 825; 17 Cox, C. C. 
492, C. C. R. 


C. Communication of the Incitement. 

798. Actual communication necessary—Mind of 
person incited need not be affected—Incitement to 
murder—Offences against the Person Act, 1861 
‘ce. 100), s. 4.) —Deft. was charged upon an indict- 
ment, which alleged that he, on July 28, unlaw- 
fully did solicit, endeavour to persuade, & did 
propose to one L. feloniously, wilfully, & of his 
malice aforethought, to kill & murder F., & that 
he on Aug. 6, unlawfully did solicit, endeavour to 
persuade, & did propose to the said B. feloniously, 
wilfully, & of his malice aforethought, to kill & 
murder the said F. The above-mentioned counts 
were all framed under sect. 4 of above Act. Deft. 
was also charged with the common law offence of 
attempting to commit the above misdemeanours. 
The case for the prosecution was based upon two 
letters alleged to have been sent on July 28, & on 
Aug. 6, by deft. to B. The evidence for the 


prosecurion did not prove that either of these | 
etters had ever reached B. :—Held: to constitute ' 


a pees 


11. T. 132; 3 0.1. R.389; 10. WR, 
117.---CAN 








nh. Public speeches — Incitement to 
violence.]—Tho crime of geweld is con- 
stituted when the acts of the accused 
are such as to disturb the peace & 
security or forcibly to invade the 
rights of other persons; it is un- 
ara to allege specifically or to 
prove that any persons have been 
terrorised by such acts. The words: 

As long as a man has a right arm to 
break a plate-glass window he need 
not starve; I won’t starve, 


sary—Nevu er 
charge of ine 


anyhow,’’ 
used during wu time of public oxcite- 
ment while a railway strike was in 
progress constitute an incitement to 
commit the crime of geweld.—R. v. 


wholesale order 


O’BRIEN (1914), T. P. TD. 287.—S. AF. 


PART I. SECT. 6, SUB-SECT. 7.—C. 


800 i. Actual communication neces- 
article.|}—Upon a oO. 
tement as preferred in 
the summons, where the incriminated 
matter was published in a newspaper, 
the production of a copy of the news- 
paper purchased from a firm of newa- 
agents described in an advertisement 
in the paper as wholesale agents, & 
who were proved to have been supplied 
with the papers Pig pursuance of a 
ment stated that the paper had 
for sale throughout 
sufficient evidence of circulation to 


of soliciting, encouraging, persuading or en- 
deavouring to persuade, or proposing to any 
person to murder any other person, the prosecu- 
tion must show that there was some communica- 
tion between the accused, & the person solicited, 
etc., though it is not necessary to show that the 
mind of the person solicited was affected thereby. 
—R. v. KRAUSE (1902), 66 J. P. 121. 

Annotation :—Distd. Horton v. Mead, [1913] 1 K. B. 154. 


799. .|—The writing of letters 
to a boy who was known to the writer to have 
committed an act of gross indecency with another 
male person, reminding the boy of his meeting 
with the other man & sending him the other man's 
good wishes, constitutes an attempt to “ procure 
the boy to commit an act of gross indecency’ 
within Criminal Law Amendment Act, 1885 (c. 69), 
s. 11, & is none the less an attempt within the 
sect. notwithstanding the fact that the letters were 
not received & read by the boy to whom they were 
addressed.—R. v. Core (1921), 86 J. P. 78; 38 
T. L. R. 243; 66 Sol. Jo. 406; 16 Cr. App. Rep. 
77, C.C. A. oo 

800. Newspaper article.|—-M. was indicted 
under Offences against the Person Act, 1861 
(c. 100), s. 4. The encouragement & endeavour 
to persuade to murder, proved at the trial, was the 
publication & circulation by him of an article, 
written in German in a newspaper published in 
that language in London, resulting in the recent 
murder of the Emperor of Russia, & commending 
it as an example to revolutionists throughout the 
world. The jury were directed that if they 
thought that by the publication of the article M. 
did intend to, & did, encourage or endeavour to 
persuade any person to murder any other person, 
whether a subject of her Majesty or not, & whether 
within the Queen’s dominions or not, & that 
such encouragement and endeavouring to persuade 
was the natural & reasonable effect of the article, 
they should find him guilty:—Held: such 
direction was correct, & the publication & circula- 
tion of a newspaper article might be an encourage- 
ment, or endeavour to persuade to murder, within 
sect. 4 of the Act, although not addressed to any 
person in particular.—R. v. Most (1881), 7 Q. B. D. 
244; 50 L. J. M.C. 113; 44 L. T. 823; 45 J. P. 
696; 29 W. R. 758; 14 Cox, C. C. 583, C. C. R. 


Annotations :-—Folld. R. v. Antonelli & Barberi (1905), 
J.P. 4. Refd. R. v. Krause (1901), 66 J. P. 121; Rv. 
Bowman (1912), 76 J. P. 271. Mentd. R. v. Laboucherc, 
Vallombrosa‘s Case (1884), 50 L. T. 177. 
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801. Advertisement.|—-R. v. Brown, No. 
776, ante. 
802. Intercepted letter—Conviction of 





attempt to incite.|—R. v. BANKs, No. 676, ante. 











: —— J—R. v. RANSFORD, No. 
786, ante. 
804. —— -——.]—R. v. Krause, No. 
798, ante. 


prove that the incitement reached 
versons {ntended to be incited.—R. v. 
IcCARTHY, HOLLAND & O’DWYER, 


Interce pted letter.|-— Prisoner 
was indicted under 24 & 25 Vict. 
c. 100, s. 4, for that he ‘ did solicit 
H. to murder K.,’? & in a second 
count for that he ‘‘ did endeavour to 
persuade H. to murder K.”’ The 
prisoner wrote & posted a letter 
addressed to H., in which he requested 
H. to murder K. The letter fell by 
accident into the hands of a third 





which advertise- erson, & never reached H. Held : 
ents pe evidence would not sustain a con- 
reland :—Held : viction on either of the counts.—RK. v. 


Fox (1870), 19 W. R. 109.—IR. 
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Sect. ee of criminal liability : Sub-sect. 8, 


SUB-SECT. 8.—CONSPIRACY. 
A. Nature of Offence. 


805. Definition in 33 Edw. 1, stat. 2 (Ordinacio 
de Conspiratoribus)—-Not peheuedve Coe at- 
tempted to restrict conspiracy to matters germane, 
at least to those referred in the above Act. It is 
obvious, however, that the statute does not give 
an exhaustive definition, & other matters beyond 
those enumerated in that Act, have been adjudged 
over & over again to be the subject of criminal 
conspiracies (LORD ALVERSTONE, C.J.).—R. v. 
Trppits, [1902] 1 K. B. 77; 71 L. J. K. B. 4; 
85 L. T. 521; 66 J. P. 5; 50 W. R. 125; 18 
T. L. R. 49; 46 Sol. Jo. 51; 20 Cox, 0. C. 70, 
Cc. C. R. 

Annotation :—Mentd. R. v. Nield (1909), Times, Jan. 27. 

806. Agreement to do unlawful act or lawful 
act by unlawful means—-General rule.]|—An in- 
dictment alleged that S. sold B. a mare for £39, 
that, while the price was unpaid, B. & C. con- 
spired by false & fraudulent representations made 
to S., that the mare was unsound, & that B. had 
sold her for £27, to induce S. to accept £27 instead 
of the agreed on price of £39, & thereby to defraud 
S. of £12 :—Held: the indictment was good, &, 
being supported by proof of the facts alleged, it 
warranted a conviction. 

It is an indictable offence to conspire by un- 
lawful means to accomplish a lawful object 
(RLE, J.).—R. v. CARLISLE (1854), Dears. C. C. 
337; 23 L. J. M. C. 109; 23 L. T. O. S. 84; 18 
J. P. 280; 18 Jur. 386; 2 W. BR. 412; 20. L. R. 
478 ; 6 Cox, C. C. 366, C. C. R. 

807. -|—(1) Defts. were indicted for 
a criminal conspiracy & found guilty on the first 
two counts of the indictment. The second count 
alleged that defts., who were directors, etc., of a 
new co., had conspired to deceive the members of 
the committee of the Stock Exchange, & to 
induce them, contrary to the intent of certain of 
their rules, to order a quotation of the shares of 
the co. in the official list of the Stock Exchange, 
& “‘ thereby to persuade divers liege subjects, who 
should thereafter buy & sell the shares of the 
said co., to believe that the said co. was duly 
formed, & had complied with the said rules, so as 
to entitle the co. to have their shares quoted in the 
official list of the Stock Exchange.” Defts. 
assigned error :—Held: the second count was good 
after verdict, & sufficiently alleged a criminal 
conspiracy, for it contained allegations, some 
accurately & some inaccurately stated, which, 
assuming them to have been found proved in a 
sense adverse to defts., showed that there was an 
agreement by them to cheat & defraud, by means 
of false pretences, those liege subjects who might 
buy shares in the co. 

Every pleading, civil or criminal, must contain 
allegations of the existence of all the facts neces- 
seth to support the charge or defence set up by 
suc plea ng. An indictment must, therefore, 
contain an allegation of every fact necessary to 
constitute the criminal charge preferred by it. 
As in order to make acts criminal they must 








AND PROCEDURE. 


always be done with a criminal mind, the existence 
of that criminality of mind must always be 
alleged. If, in order to payee the charge, it is 
necessary to show that certain acts have been 
committed, it is necessary to allege that those 
acts were in fact committed. If it is necessary to 
show that those acts, when they were committed, 
were done with a particular intent, it is necessary 
to aver that intention. If it is necessary in order 
to support the charge that the existence of a 
certain fact should be negatived, that negative 
must be alleged (BRETT, J.A.). 

If the second count in this indictment contains 
averments sufficiently stated which are enough to 
show sufficiently that the defts. unlawfully, 7.e. with 
minds intending to do wrong, agreed by false 

retences to cheat & defraud those who might 
uy shares in the co., it sufficiently alleges a 
criminal conspiracy within the rule enunciated 
below; for if any person were cheated by false 
retences into purchasing a commodity which 
bat for such falsehood he would not have pur- 
chased, it is undoubted that he could maintain 
some suit for relief or remedy founded on the 
falsehood & fraud thus perpetrated on him 
(Brett, J.A.). 

(2) The crime of conspiracy is completely com- 
mitted, if it is committed at all, the moment two 
or more have agreed that they will do, at once, or 
at some future time, certain things. It is not 
necessary in order to complete the offence that 
any one thing should be done beyond the agree- 
ment. The conspirators may repent & stop, or 
may have no opportunity, or may be prevented, 
or may fail. Nevertheless the crime is complete; 
it was completed when they agreed. It is not, 
of course, every agreement which is a criminal 
conspiracy. It is difficult perhaps, to enunciate 
an exhaustive or a complete definition; but 
agreements may be described which are un- 
doubtedly criminal. An agreement to accomplish 
an end forbidden by law, though by means which 
would be harmless if used to accomplish an 
unforbidden end, is a criminal conspiracy. An 
agreement to accomplish, by means which are if 
done by themselves forbidden by law, an end 
which is harmless if accomplished by unforbidden 
means, is a criminal conspiracy. An agreement 
made with a fraudulent or wicked mind to do 
that which, if done, would give to prosecutor a 
right of suit founded on fraud, or on violence 
exercised on or towards him, is a criminal con- 
spiracy (BRETT, J.A.). 

(3) To support a charge of obtaining money, 
etc., by false pretences, it is necessary to show, &, 
therefore, to allege, that prisoner, with a wicked 
or criminal mind, stated something which, if true, 
would be an existing fact; that he did so with 
intent to procure the possession of money, etc. ; 
that he knew his statement was, that is to say, 
that so far as his mind was concerned he intended 
that his statement should be, false; that by the 
statement he did so act on the mind of prosecutor 
as that he did thereby obtain money, etc.; that 
the statement was in fact untrue, in the sense of 
being incorrect (Bretr, J.A.).—R. v. ASPINALI. 
(1876), 2 Q. B. D. 48; 46 L. J. M. C. 145; 36 
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p. General rule.J}—Conspiracy con- 
sists in a combination & agreement by 
persons to do some Illegal act or to 
effect a legal purpose by illegal means ; 
& the conspiracy is complete if two or | 


offences. 


ue or ure 
an ac 

more than two should agree to do an na 
illegal thing. Conspiracy ia not a sub- 


Btantive offence in India, but is incor- 
porated in the law of abetment of 
In order to constitute the 
offence of abetment by pputed cabal 
there must be a combining toge 

ersons in the conspiracy, 
egal omission must take 
pace in pursuance of that conspiracy 

in order to the doing of that thing 


Kali MuNDA v. R. (1901), I. L. R. 28 
Calc. 797.-—~-IND, 


4; ———.}—-Term conspiracy is di- 
visible into three heads: (1) where 
the end to be attained is in itself a 
crime; (2) where the object is lawful, 
but the means to be resorted to aro 
unlawful; (3) where tho object is to 


her of 
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L. T. 2907; 42 J. P. 562; 13 Cox, 0. C. 563; sub 
nom. ASPINALL v. R., 25 W. R. 283, 0. A. 


nnotations :—Ae to (1) Consd. Bradlaugh v. R. (1878), 

An ~, B. D. 607; R. vw. SHrOUBICL (1886), 17 Q. B. D. 327; 
Warmer (1891), 65 1. T. 132. Ret t 

Nab, laughter & May v. Brown, Doe- 

B. 724; RB. v. Sifverlock, [1894] 2 

onsd. Salaman v. Warner (1891), 


4, 120005 2 Q. 
(VV. 


. dD. As to (2 
Sb Peal Pa, “Reta. 


v. Whitaker, {1914] 3 K. B. 1283. 
As to (3) Consd. R. v. Silverlock, [1894] 2 Q. B. 766. Refd. 
Scott v. Brown, Doering, McNab, Slaugh 


ter & May v. 
Brown, Doering, McNab, [1892] 2 Q. B. 724. 

808. ——.}]—-(1) Where the object is 
injury, if injury is effected an action will lie for the 
malicious conspiracy which has effected it, &, 
therefore, it may be that such a conspiracy, if it 
could be proved in fact, would be indictable. 





But where the object is not malicious the mere fact | 
injurious does not make the | 


that the effect 
agreement either illegal or actionable, &, therefore, 
it is not indictable (LORD COLERIDGE, C.J.). 

(2) To hold that the very same acts which are 
expressly legalised by statute remain nevertheless 
crimes punishable by the common law is contrary 
to good sense & elementary principle (LORD 
COLERIDGE, C.J.).—CONNOR v. KENT, GIBSON v, 
LAWSON, CURRAN v. TRELEAVEN, [1891] 2 Q. B. 
545; 61L J. M. 0.9; 65 L. T. 573; 55 J. P. 
AQR. 17 Mow | ©, 3543 sub nom. CONNOR vw. 
RiTson, GIBSON v. LAWSON, CURRAN v. TRE- 
LEAVEN, 7 T. L. R. 650, C. C. R. 


Annotations :—As to (1) Refd. Allen v. Flood, [1898] A. C. : 
. KR. 566. As 


1; White v. Riley & Wood (1920), 36 T. L 

to (2) Refd. Lyons v. Wilkins, [1896] 1 Ch. 811; Gozney 

v. Bristol Trade & Provident Soc., [1909] 1 K. B. 901. 

Generally, Mentd. Ware & De Freville v. Motor Trado 

Assocn., [1921] 3 K. B. 40. 

809. Independent action insufficient.) — 
A. widespread strike having taken place in the L. 
manufacturing districts, bands of strikers went about 
forcing the hands to turn out, & all the mills in 
M. were stopped. At numerous meetings held 
during the strike speakers urged the people to 
remain out, & similar advice was given by a 
conference which met at M. C., the leader, & 58 
others were indicted subsequently for a seditious 
conspiracy & other misdemeanours. The jury 
found some of defts., including C., guilty on the 
fifth count, & others on the fourth count as well. 
Judgment was afterwards arrested on the fifth 
count, & defts. convicted on the fourth count were 
not called up for judgment :—Held: (1) a com- 
bination of two or more persons to do, or cause 
others to do, an illegal act, or to bring about a 
legal act by illegal means was a criminal con- 
spiracy; (2) to find defts. guilty on any count, 
they must be found guilty of one & the same 
conspiracy ; it was not enough that defts. should 
have done the same illegal acts, they must have 
been associated in a common object; (3) any 
one of several defts. who had been indicted for 
misdemeanour & put upon their trial together, 
was & competent witness against the rest, provided 
that, at any time before verdict, a nolle prosequi 


in regard to him had been entered, or a verdict 
of acquittal taken. 


A nolle prosequi is as good to the party as an 
ulttal (Rotre, B,).—R. v. O’CoNNoR (1843), 
-B. 16; 4 State Tr. N.S. 935; 1 Dav. & Mer. 





ac 
5 


do an injury to a_third 


| for 1866 :—Held: 


ublic pecking to lynch certain persons 


H Aailxr adinnwnnoada ta Tan 


ill 


761; 18 L. J. M. O. 38; 1L. T. O. 8. 208, 255; 7 

Jur. 719; 114 BE. R. 1153. 

Annotations :-—Generally, Refd. R. v. O’Connell (1844), 6 
State Tr. N. 8. 1. entd. R. v. Albert (1843), 7 Jur. 
741; R. v. Martin (1849), 13 J. P. 282. 

810. Mere intention insufficient.}—(1) 3 

& 4 Will. c. 91, makes a clear distinction between 





disqualification & exemption. Where, therefore, 


a juryman was returned whose age exceeded 
sixty years, that fact only operated in his favour 
as an exception, but was not a ground for challenge 
as a personal disqualification. 

(2) The statute directs a jurors’ book to be 
made up in each year for use in the year following, 
& declares that such book shall be in use from 
Jan. 1, for & during one year. In Nov. 1865, at a 
sitting of a special commission, a panel was 
returned from the then existing jury book; the 
jurors were not then called, but the sitting was 
10Q IRR at which tima 


UIG ULIAL LUUK PIWUS, WLC US JULULS UMtIcTU Lu 
the return of Nov. 1865, were called :—Held: 
this was not ground of challenge to the array. 

(3) One of the jurors, who had been duly 
returned in November, 1865, was not on the list 
this was not a ground of 
challenge to him. 

(4\ Conspiracy cannot exist without the consent 
of two or more persons, & their agreement is an 
ae in advancement of the intention which each 
oO 

(6) Treason Felony Act, 1848 (c. 12), declares 
it to be felony to compass, imagine, invent, devise, 
& intend to deprive & depose the Queen, etc. 
In support of the charge of this offence under the 
Act, it is sufficient to allege as overt acts that 
defts. conspired, combined, confederated & agreed 
to commit the offence. 

(6) Where there are several overt acts charged 
in a count, & a judgment is given on a general 
verdict of guilty on that count, such judgment 
will be sustained, though some of the matters 
alleged as overt acts may be improperly so alleged, 
provided that the count contains allegations of 
overt acts that are sufficient & are sufficiently 
alleged. 

(7) The allegation, in one count, of several 
different overt acts of felony is not objectionable 
under Treason Felony Act, 1848 (c. 12). 

(8) Semble: no objection to the caption of an 
indictment for an allegation that the grand jurors 
were ‘‘ sworn & affirmed ”’ can be sustained without 
showing that these who were sworn were persons 
who ought to have affirmed, or that those who 
were affirmed were persons who ought to have been 
sworn. 

(9) A conspiracy consists not merely in the 
intention of two or more but in the agreement of 
two or more to do an unlawful act, or to do a 
lawful act by unlawful means (WILLES, J.). 

(10) In the view which the judges take that 
the overt acts objected to were all properly laid, 
it is unnecessary to express any opinion as to 
whether alleged overt acts may be separately 
demurred to, though we do not doubt that one 
good overt act would sustain the judgment, nor 
need we say whether the judgment against pltf. 


oe ar or lawful act by unlawful means.}— 
By @ ancl indice ben lying er a charge of murder & Conspiracy is agreeing among them- 
be a wrong, ue ri soe ouny ae would sealant edd trial, ; son purpose __ selves only, qoeetner ith ea tad & 
’ wR. v. y carried out :—He . concur Ww each other in a design 
{ARNEL (1881), 14 Cox, C. C. 508.— an unlawful agreement come to at a to effect contain cnlaetat = 


public meeting may constitute a con- 


urposes, or 


at least to. effect cer purposes 


reeling — , R. (No. 1) (1878), whether in thenuselves unlawful or not, 
iy grUr BUTEO: LILUT YOU WU prey) by unlawful means.—R. v. O'CONNELL 
With others determined at a = 8. Agreement to do unlawful act (1844), 1 Cox, C. C. 401.—IR, 
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in error upon the demurrer ought to have been 
final. Probably neither the form of the demurrer 
nor that of the joinder ought to affect the judg- 
ment of the ct., & a demurrer in abatement for 
matter in bar is to us a novelty. Piltf. in error, 
however, cannot complain of the course taken in 
allowing him to plead over, & it was substantially 
correct if regarded, in what perhaps is the proper 
view to take of it, as an amendment allowed to 
pltf. in error before final judgment, notwithstanding 
the failure of his demurrer; a course within the 
competence of the ct., though it seems it ought 
to have swept away the demurrer & the pro- 
ceedings thereupon, & simply substituted the 
plea of not guilty (WILLES, J.).—MULCAHY v. R. 
(1868), L. R. 3 H. L. 306, H. L.; affg. (1867), 15 


W.R. 446. 

Annotations :— As ta (1), (2) & (3) Consd. Montreal Street Ry. 
v. Normandin, [1917] A. C. 170; Brown wv. Esmonde 
(1870), 18 W. R. 711; Levinger v. R. (1870), L. R. 3 
b. C. 282. 48 to (4) Consd. R. v. Parnell (1881), 14 Cox 
Cc. C. 508; Quinn v. Leathem, [1901] A. C. 495; R. v. 
Tibbits, [1902] 1 K. B. 77; blan v. National Amal- 
gamated Labourers’ Union of Great Britain & Ireland, 
1903) 2 K. B. 600; Davies v. Thomas, (1920] 2 Ch. 189. 

efd. Mogul S.S. Co. v. McGregor, Gow (1889), 23 Q. B. D. 
593; KR. v. Brailsford, [1905] 2 K. B. 730; Valentine v. 


. a 


YSOUE Js AV We Ate LVUO0OG ? Ade Ue VWODSUIMTILE, [LULIEJ 2 Eee De 
98. Refd. R. v. Lynch (1903), 51 W. i. 619. As to (9) 
Consd. R. v. Parnell (1881), 14 Cox, C. C. 508; Mogul 
S.S. Co. v. McGregor, Gow (1889), 23 Q. B. D. 598; 
Quinn v. Leathem, [1901] A. C. 495; R. v. Tibbits, [1902] 
1K. B. 77; Giblan v. National Amalgamated Labourers’ 
Union of Great Britain & Ireland, [1903] 2 K. B. 600; 
Valentine v. Hyde, [1919] 2 OM. 129; Davies v. Thomas, 
[1920] 2 Ch. 189. Refd. R. v. Brailsford, {1905] 2 K. B. 


811. One person not liable for act—Liability 
if act done in combination.|—R. v. Barry, No. 
2132, post. | 

812. ——.]— Of the general pro- 
position, that certain kinds of conduct not criminal 
in any one individual may become criminal if 
done by combination among several, there can be 
no doubt (BowEN, L.J.).—Moacuu S.S. Co. v. 
McGreEGor, Gow & Co. (1889), 23 Q. B. D. 598; 
58 L. J. Q. B. 465; 61 L. T. 820; 53 J. P. 709 ; 
37 W. R. 756; 5 T. L. R. 658; 6 Asp. M. L. C. 
455, C. A.; affd., [1892] A. C. 25, H. L. 
Annotations :—Consd. Giblan v. National Amalgamated 

Labourers’ Union of Great Britain & Ireland, [1903] 

2K. B. 600; Valentine v. Hyde, [1919] 2 Ch. 129. Refd. 

R. v. Whitchurch (1890), 24 Q. B. D. 420; Connor v. 

Kent, Gibson v. Lawson, Curran v. Treleaven, [1891] 

2 Q. B. 545; Temperton v. Russell, [1893] 1 Q. B. 715; 

Allen v. Flood, [1898] A. C. 1; Huttley v. Simmons, 

[1898] 1 Q. B. 181; Quinn v. Leathem, [1901] A. C. 

495; National Phonograph Co. v. Edison-Bell Consoli- 

dated Phonograph Co., [1908] 1 Ch. 335; A.-G. of 

Commonwealth of Australia v. Adelaide 8.8. Co., [1913] 

A. C. 781; Pratt v British Medical Assocn, (1919) 1 

K. B. 244; Ware & De Freville v. Motor Trade Assocn., 

{1921} 3 K. B. 40. Mentd. Re Apollinaris Co.’s Trade 

Mks. (1890), 63 L. T. 162; Jenkinson v. Nield (1892), 

8 T. L. ht. 540; Maxim-Nordenfelt Guns & Ammunition 

Co. v. Nordenfelt (1893), 41 W. R. 604; Wright v. Hen- 

nessey (1894), 11 T. L. R.14; Trollope v. London Building 

Trades Federation (1895), 72 L. T. 342; Lyons v. Wilkins, 

[1896] 1 Ch. 811; Newton vr. Amalgamated Musicians’ 

Union (1896), 40 Sol. Jo. 716; Ajello v. Worsley, (1898] 

1 Ch. 274: Boots, Cash Chemists, Lancashire v. Grund 











(1900), 16 T. L. R. 457; Klliman v. Carrington (1901), 
84 L. .. 858 ; Glamorgan Coal Co. v. South Wales Miners’ 
Federation, (1903) 2 K. B. 545; South Wales Miners’ 


Federation v. Glamorgan Coal Co., [1905] A. C. 239; 
Denaby & Cadeby Main Colleries v. Yorkshire Miners’ 
Assocn., {1906] A. C. 384; Conway v. Wade, (1908] 2 
K. B. 844; Hyams v. Stuart King, (1908] 2 K. B. 
696; United Shoe Machinery Co. of Canada v. Brunet, 
{1909] A. C. 330; North-Western Salt Co. v. Electrolytic 
Alkali Co. (1912), 107 L. T. 439; te Bowman, Secular 





811i. Person not liable for act— 
Liability if act done in combination. }—~— 
In order to constitute what is meant 
by conspiracy as an indictable offence, 
the indictment must plainly show that 


~ 


there has been a corrupt agreeing 
together of two or more persons to du 
by concerted action, something unlaw- 
ful either by the means to be employed 
or by the end in contemplation : 


CRIMINAL LAW AND PROCEDURE. 


Soc. v. Bowman, [1915] 2 Ch. 447; Larkin v. Long, 
[1915] A. C. 814; Evans v. Heathcote, [1918] 1 K. B. 
418; Montefiore v. Menday Motor Components Co., 
{1918] 2 K. B. 241; Thomas v. Moore, [1918] 1 K. B. 


555; Davies v. Thomas, [1920] 2 Ch. 189; Re Wallace, 
Champion v. Wallace, ee 2 Ch. 274; Rawlings v. 
General Trading Co., [1921] 1 K. B. 635; Reynolds v. 


Shi ping Federation (1923), 39 T. L. R. 710; Sorrell v. 
Smith, (1923] 2 Ch. 32. 

813. .|—A woman who, be- 
lieving herself to be with child, but not being 
with child, conspires with other persons to 
administer drugs to herself, or to use instruments 
on herself, with intent to procure abortion, is liable 
to be convicted of conspiracy to procure abortion. 

Prisoner is charged with the offence of con- 
spiracy, that is a combination to commit a felony, 
& I cannot entertain the slightest doubt that if 
three persons combine to commit a felony they 
are all guilty of conspiracy, although the person 
on whom the offence was intended to be committed 
could not, if she stood alone, be guilty of the 
intended offence (LORD COLERIDGE, C.J.).—R. v. 
WHITCHURCH (1890), 24 Q. B. D. 420; 59L. J. M.C. 
77; 62 L. T. 124; 54 J.P. 472; 6T. L. R. 177; 
16 Cox, C. C. 743, C. C. R. 

Annotation :—Consd. R. v. Mackenzie & Higginson (1910), 

75 J. P. 159. 

814. I—(1) A conspiracy con- 
sists of an unlawful combination of two or more 
persons to do that which is contrary to law, or 
to do that which is wrongful & harmful towards 
another person. It may be punished criminally 
by indictment, or civilly by an action on the 
case in the nature of conspiracy if damage has 
been occasioned to the person against whom it is 
directed. It may also consist of an unlawful 
combination to carry out an object not in itself 
unlawful by unlawful means (LORD BRAMPTON). 

(2) It has often been debated whether, assuming 
the existence of a conspiracy to do a wrongful & 
harmful act towards another & to carry it out by 
a number of overt acts, no one of which taken 
singly & alone would, if done by one individual 
acting alone & apart from any conspiracy, con- 
stitute a cause of action, such acts would become 
unlawful or actionable if done by the conspirators 
acting jointly or severally in pursuance of their 
conspiracy, & if by those acts substantial damage 
was caused to the person against whom the 
conspiracy was directed ; my own opinion is that 
they would (LORD BRAMPTON). ; 

(3) An illegal agreement, whether carried out 
or not, is the essential element in a criminal case 
(LoRpD LINDLEY).—QUINN v. LEATHEM, [1901] 
A. C. 495; 70 L. J. P. C. 76; 85 L. T. 289; 65 
J.P. 708; 50 W. R. 139; 17 T. L. R. 749, H. DL. 
Annotations :—As to (1) Consd. Giblan v. National Amal- 

gamated Labourers’ Union of Great Britain & Ireland, 

11903] 2 K. B. 600; National Phonograph Co. v. Edison 

Bell Consolidated Phonograph Co., [1908) 1 Ch. 335; 

Larkin v. Long, [1915] A. C. 814; Pratt v. British Medical 

Aszoca., {1919] 1 K, B. 244; Valentine v. Hyde, [1919] 

2 Ch. 129; Hodges v. Webb, [1920] 2 Ch. 70; are & 

De Freville v. Motor Trade Agsocn., [1921] 3 kK. B. 40; 

Sorrell v. Smith, [1923] 2 Ch. 32. Distd. Reynolds v. 

Shipping Federation (1923), 39 T. L. R. 710. Refd. Read 

v. Friend Soc. of Operative Stonemasons of Hngland, 

Ireland & Wales, {1902} 2 K. B. 732; Glamorgan Coal Co. 

v. South Wales Miners’ Federation, [1903] 1 K. B. 118; 

South Wales Miners’ Federation v. Glamorgan Coal Co., 

[1905] A.C, 239; Denaby & Cadeby Main Collieriesv. York- 

shire Miners’ Assocn., {1 ust A. C. 384; Long v. Smithson 

(1918), 88 L. J. K. B. 223; Davies v. Thomas, [1920] 

2 Ch. 180; Said v. Butt, (1920] 3 K. B, 497. 

Consd. Conway v. Wade, [1908] 2 K. B. 844; 


De Freville v. Motor Trade Assocn., {1921} 3K. B. 40. 
Refd. Glamorgan Coal Co. v. South Wales Miners’ Federa- 


Cae 

















other words, the unlawful thing must 
either be such as would be indictable 
if performed by one person only, or if 
it be not such, it must be of a nature 


in to injure the public ,or some individual 
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tion, [1903] 2 K. B. 545; Hodges v. Webb, [1920] 2 Ch. 
70. ds to (3) Refd. Giblan v. National Amalgamated 
Labourers’ Union of Great Britain & Ireland, [(1903] 2 
K. B. 600; R. v. Brailsford, [1905] 2 K. B. 730. Generally, 
Mentd. Bulcock v. St. Anne’s Master Builders’ Federation 
(1902), 19 T. L. R. 27; West Ham Union v. L. C. C. 
(1902), 71 L. J. K. B. 299; Gaskell v. Lancashire & 
Cheshire Miners’ Federation (No. 2) (1912), 56 Sol. Jo. 
719: In the Goods of Hall, Hall v. Knight & Baxter 
(1913), 109 L. T. 587; Santen v. Busnach (1913), 29 
T, L. R. 214; Vacher v. London Soc. of Compositors, 
(1913] A. C. 107; Re Ainsworth, Finch v. Smith, [1915] 
2 Ch. 96; Croft v. Blay, [1919] 1 Ch. 277; Welldon v. 
Butterley Co., [1920] 1 Ch. 130; Tinline v. White Cross 
Inace, [1921] 3 K. B. 327; Whitev. Riley, [1921] 1 Ch. 1; 
Jasperson v. Dominion Tobacco Co., [1923] A. C. 709. 


815. Combination to make charge against person 
—Whether indictment & acquittal necessary. |}— 
(1) Where several combine to charge a man with 
robbery, & to cause him to be indicted, & in 
execution of their conspiracy, they cause him to 
be apprehended, & to be bound to appear at 
assizes, & then they prefer a bill of indictment for 
robbery against him, which indictment is ignored 
by the grand jury, the party so grieved may have 
an action against them. 

(2) No writ of conspiracy lies, unless the party 
is indicted & lawfully acquitted; but a false 
conspiracy is punishable although nothing be put 
in execution.—POULTERERS’ CASE (1610), 9 Co. 
Rep. 55 b; 77 E. R. 8133; sub nom. STONE v. 
WALTER, Moore, K. B. 8138. 

Annotations :—As to (1) Consd. Wale v. Hill (1610), 1 Bulst. 
149. Refd. A.-G. v. Starling (1663), 1 Keb. 650, 675; 
Savill v. Roberts (1698), 12 Mod. Rep. 208; Mogul S.S. 
Go. v. MeGregor, Gow (1889), 58 L. J. Q. B. 465. As to 
(2) Refd. Wale v. Hill (1610), 1 Bulst. 149; R. v. Daniell 
(1704), 6 Mod. Rep. 99. 

816. Combination to deprive person of office— 
In illegal company.]—R. v. STRATTON (1809), 1 
‘amp. 549, n., N. P. 

817. Civil trespass—Sporting on another’s land.] 
—-An indictment will not lie for conspiring to 
commit a civil trespass upon property by agreeing 
to go into, & by going into, a preserve for hares, 
the property of another, for the purpose of snaring 
them, though alleged to be done in the night by 
defts., armed with offensive weapons for the 
purpose of opposing resistance to any endeavours 
to apprehend or obstruct them. 

I should be sorry to have it doubted whether 
persons agreeing to go & sport upon another’s 
ground, in other words, to commit a civil trespass, 
should be thereby in peril of an indictment for 
an offence which would subject them to infamous 
punishment (LORD ELLENBOROUGH, C.J.).—R. v. 
TURNER (1811), 13 East, 228; 104 E. R. 357. 
Annotations :—Consd. R. v. Bradshaw (1835), 7 C. & P. 

233; R. v. Kenrick (1843), 5 Q. B. 49. Dbtd. R. v. 

Rowlands (1851), 17 Q. B. 671. As to Turner’s Case I 

have no doubt whatever that it was wrongly decided : 

going into the prosccutor’s close against his will, armec 
with offensive weapons for the purpose of opposing any 
persons who should endeavour to apprehend, obstruct or 

Pons them, would in itself be an indictable offence ; 

the conspiring to commit such an »ffence must be an 


C.J.). 


indictable conspiracy (LORD CAMPBELI. Expld. 
366. Dbtd. R. ». Whit- 


R. v. Carlisle (1854), 6 Cox, C. ©. 
. T. 124. 


chureh (1890), 62 L 1 nsd. Boots vr. Grundy 
(1900), 82 L. T. 769. Refd. R. v. Jones (1832), 1 Nev. & 
M. K. B. 78; R. v. Seward (1834), 1 Ad. & El. 706; R 


. B. 78; : 
v. O’Connell (1844), 5 §& ~ N.S. 1. ‘. 
8.3. Co. v. MéGneen Gon (4889), 23 6. 3. ene sh 
818. Associations to prosecute for offences.]— 
R. v. MURRAY (1823), Matthews’ Digest of Criminal 
Law, 90. 
819. Incitement to disaffection.] — Conspiracy 
to incite to disaffection is criminal; & so is the 





by reason of the combination.—R. v. 
pene (1885), 13 R. L. O. S. 429.— 


t. When a substantive offence.) — 
Where a crimo is attempted or com- 
mitted by any pérson in pursuance of 
a conspiracy between two or more 


J.—VOL. XIV. 


persons, they are all indictable as 
principals for the attempt to commit 
the crime, or for committing the crime 
itself, as the case may be. 
conspiracy to conimit a crime is not a 
substantive & indictable offence 
cept where such conspiracy is declared 
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use or show of physical force; but petitioning to 
bring about an alteration of the law is not unlawful. 
—R. v. VINCENT (1839), 9 C. & P. 91; 3 State Tr. 
N.S. 1037. 


Annotations :—Mentd. R. v. O’Connell (1844), 5 State Tr. 
N. 8.1: O’Kelly v. Harvey (1883), 15 Cox, C. C. 435. 


820. Unlawful assembly—Persons present merely 
from curlosity—Not guilty of conspiring.|—(1) The 
overt acts of a conspiracy are no part of the 
offence itself, though it is desirable that they should 
be put into the indictment, in order to give the 
parties accused an opportunity of knowing the 
facts upon which the Crown seek to rely in order 
to prove the conspiracy; but they are no part 
of the offence. hat offence consists in com- 
bining & acting together to do an illegal act 
(ALDERSON, B.). 

(2) There are many people present at an un- 
lawful assembly who, though it is very imprudent 
on their part to be present, ought not to be con- 
victed of an offence. Many will attend there 
simply from curiosity (AILDERSON, B.).—R. v. 
RANKIN (1848), 7 State Tr. N.S. 711. 

821. Agreement to make privileged state- 
ments.|—A magistrate if he refuses to commit or 
bail the person charged is bound under Vexatious 
Indictments Act, 1859 (c. 17), 5s. 2, to take the 
recognisance of prosecutor, if the information 
discloses any of the offences mentioned in the 
statute; but he has a discretion to refuse if no 
indictable offence is disclosed. Where, therefore, 
the offence charged is that of conspiracy, by three 
persons, two of whom are members of the House 
of Lords, to deceive the House, & so to prevent 
the due course of justice, & injure, & prejudice a 
third person, by making statements in the House, 
which they knew to be false, the magistrate is 
right in refusing to take any proceedings, as 
members of either House of Parliament are not 
civilly or criminally liable for any statements 
made in the House, nor for a conspiracy to make 
such statements.—EHz p. WASON (1869), L. R. 4 
Q. B. 573; 10 B. & 8. 580; 38 L. J. Q. B. 302; 
17 W. R. 881. 

Annotations :—Consd. R. v. Adamson, etc., Tynemouth JJ. 
& Sones (1875), 24 W. R. 250; &x pn. Reid (1885), 49 
J. P. 600. efd. Er p. Lewis (1888), 21 Q. B. D 
Mentd. Re Boalec, Re Vexatious Actions Act, 
(1914] 1 K. B. 122. 

822. Act amounting to civil wrong — Com- 
bination to do it criminal.|—(1) A fraudulent 
agreement by a member of a partnership with 
third persons, wrongfully to deprive his partner 
by false entries & by false documents of all interest 
in some of the partnership property on taking 
accounts for the division of the property on the 
dissolution of the partnership, is a conspiracy, 
although the offence was completed before the 
passing of Larceny Act, 1868 (c. 116), by which a 
partner can be criminally convicted for feloniously 
stealing partnership property. 

(2) It is not necessary in order to constitute a 
conspiracy that the acts agreed to be done should 
be acts which if done would be criminal. It is 
enough if the acts agreed to be done, although not 
criminal, are wrongful, i.e. amount to a civil 
wrong (COCKBURN, C.J.). 

The facts of this case thus fall within the rule 
that when two fraudulently combine, the agree- 
ment may be criminal, although if the agreement 
were carried out no crime would be committed, 


. 191. 
1896, 





by special law to be a crime, as, for 
instance, a conspiracy against the 
safety of the State.—R. v. FEBRUARY 
& MEI (1841), 10 S. C. 382.—S. AF. 


a. ——.]—R. ». KarLan (1893), 10 
Ss, Cc, 259.—S. AF. 


But a bare 


ex- 
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Sect. 6.—Degrees of criminal liability; Sub-secl. 8, 
A., B.C. & D.) 

but a civil wrong only would be inflicted on a 

third party (COCKBURN, C.J.).—R. v. WARBURTON 


(1870) L .R. 10. C. R. 274; 40 L. J. M. C. 22; 
28 L. T. 473 ; 385 J. P. 116; 19 W. R. 165; 11 
Cox, C. C. 584, He C. R. 

Annotations —~ AB (1) Consd. R. v. istab er 1914) 
3 K. B. 1283. Rata. R. . ae inall (1876), 2 Q. a 
48; Emma Fh err et nee ewis Seat re a 
257. Ae to ie Consd. 5 attlay @. pummions, {189 r¢,8 
181. oun (1890), 62 L. a 24: 


) 
Boots »v. Grundy Fogo), SD L. T. 769; Quinn v. Leathem, 


[1901] A. C. 


B. When Offence complete. 


823. When agreement {fs made—Though nothing 
is done in t doralneet a of it.|—An indictment lies 
for cous oO ae without other act done,— 
R. v. KIMBERTY NortTH (1662), 1 Lev. 62; 
83 E. R. 297; sub nom. CHILD v. NORTH & 
TIMBERLEY, 1 Keb. 203; sub nom. R. v. TYM- 
BERLY, 1 Keb. 254. 

Annotation access Mogul 8.S. Co. v. McGregor, 

(1889), 23 Q. B. D. 598. 

824. .]—An information lies against 
persons for conspiracy to impoverish excise men 
& so prevent them paying their rent to the King, 
thus diminishing the King’s revenue, although no 
act was done.—R. v. STERLING (1663), 1 Lev. 
125; 1Sid. 174; 83 BE. R. 331; sub nom. A.-G. v. 
STARLING, 1 Keb. 650. 

Annotations :—Consd. R. v. Daniell (1704), 6 Mod. Hep: 
99; Rt. v. Eccles (1783), 1 Leach, 274 ; sone Bald ee Co. v 


McGregor, aoe (1889), 23 Q. B. D. 598 d 
acai (1796), 7 Term Rep. 4; ‘Allen v. Flood, 808} 


825. 


Gow 














-|-— Conspiracy is indictable | 


CrimInaAL LAW AND PROCEDURE. 


(2) An indictment will lie for saat aa 
charge a man with being the father a child 
likely to be born a bastard.—R. v. Bust (1705), 
2 Ld. Raym. 1167; Holt, K. B. 151; 6 Mod. Rep. 


187, 185; 1 Salk. ‘174 ; Ae is fa 972. 

Annotations :—~As_ to aoe (1834), 1 ao 
& El. 706. Refd. , 11 Cl. & Fin 
155; Boots v. Grundy G0} 
Consd. R. v. Seward (18 4), 

v. Edwards (1726), 2 Stra. 
rsley & Moore Bee SAD 


707. ally, Mi 
Kinne \Stra. 193 ; 
(tT a8)» 1 Barn. K. B. 268; 


R. v. Baxter (1 1), 2 Stra. 











827. ——..]—R. v. ASPINALL, No. 807, 
ante. 

828. Withdrawal from combina- 
tion.]|—BRIDGEWATER Case (prior to 1880), cited 
in 57 L. J. Q. B. at p. 548. 


Annotation :—Retd. a da 8.8. Co. v. MoGregor, Gow 

(1888), 21 Q. B. 

829. oven act—No part of the offence.|— 
R. v. RANKIN, No. 820, ante. 

830. Committed abroad.]——-On an 
indictment against a foreigner, who was ship’s 
carpenter on board a foreign merchant ship, for 
conspiring in this country, with the foreign owner 
& master, to destroy or cast awa y the vessel, with 
intent to prejudice the owners of goods on board, 
or the insurers of the ship or cargo, the counts 
charging an intent to defraud, it being admitted 
that prisoner was party to the scuttling the 
ship on the high seas, the jury were directed to 
consider whether the prisoner was a party in this 
country to a previous plan or conspiracy to 
destroy the ship, not limited to its destination on 











' the high seas, the principal offence not being 


though nothing be done in consequence thereof.— | 


SAVILE v. ROBERTS (1698), Carth. 416; 1 Ld. 
Raym. 374; 1 Salk. 13; 3 Salk. 16; Holt, K. B. 
150, 198; 5 Mod. Rep. 394; 12 Mod. Rep. 208 ; 
91 E. R. 1147; sub nom. ROBERTS v. SAVILL, 


Holt, K. B. 8 ; - Mod. Rep. 405. 

Annotations :—Consd. Walters v. Green, [1899] 2 Ch. 696. 
Refd. Subley v. Mott (1747), 1 Wils. 210; The Ville de 
Varsovie oe 2 Dods. 174; Cotterell v. Jones (1851), 
11 C. B. 3. Mentd. Anon. (1703), 6 Mod. nba Sette Zo: 

Jones v. antes, (1714), 10 Mod. Rep. 214; Chambers 

ga ere Stra. 691; Way v. Nickson (1729), 

1B 268; Smith v. Hixon (1734), 2 rier Be 


hermolaa v. a er (1748), 

Crowle (1751), Say. 1; Chapman »v. Piokeragill ATB2), 
2 Wils. 145; Sutton v. Johnstone Sapa erm Rep. 
493; Purton v. Honnor £1798), 1 Bos. . 205; Purcell 
v. _Macnamara (1808), 9 _ East, 361 ; Sinclair v. Eldred 


Behrens § (1861), 3 KE. & E. 709 ; Dawkins v. Paulet (1869), 
18 W. R. 336; Wren v. Weild (1869), L. R. 4 Q. B. 730; 
Quartz Hill Gold Pca Co. v HKyre (1883), 11 Q. B. D. 
674; Mogul S.S .v. i8o8) A. Ci Gow (1888), 2] Q. B. D. 
544: Allen ue ‘Food, {1898 1; Wiffen v. Bailey & 
Romford VU. (1915) 1K. B. 
826. J—(1) ren ‘illegal conspiracy is 
indictable, though nothing is done in pursuance 
of it. 


PART I. SECT. 6, SUB-SECT. 8.—B. 


823 i. When agreement is made— 
Though nothing is done in pursuance of 








an offence is a conspiracy although no 
act de cone in execution of the scheme. 

O’CONNELL (1844), 7 I. on bas 
tt Cl. & Fin. 155; 9 Jur. 2 








Ce omemeaal 





| caused. It is sufficient if he has 
' in the conspiracy in pursuance of wh 
the offence is comm 


ed Mounpa ». Kt, (1901), I. L. R, 2 
it.}—The mere agreement to comnrit 101, OND. ( ) 8 Calc. 
A person may be 


gullty of pine i 
a. conspirac 
hough the illegal act, w he wad 


triable in this country. 

The conspiracy in this country to commit the 
offence is criminal by our law. The offence of 
conspiracy would be committed by any persons 
conspiring together to commit an unlawful act 
to the prejudice or injury of others, if the con- 
spiracy was in this country, although the overt 
acts were abroad (WILLES, J.). 

For the principal offence committed, the 
destroying or casting away the vessel, prisoner 
could not be indicted in this country as he is a 
foreigner, & the ship was foreign, & the offence 
was committed on the high seas (WILLES, J.).— 
R. v. KOHN (1864), 4 F. & F. 68. 


C. Parties to Conspiracy. 

831. One — : 
against two, : 
is void, for one alone cannot conspire.—HARISON v. 
ERRINGTON 1627), Pop h. 202; 79 EH. R. 1292. 
Annotation :—Reld. R. v. A ummer, 11902] 2K. B. 339. 

832. -]|—Where three persons are indicted 
for conspiracy, & two are neaniteed, the third 
cannot be convicted, for one cannot conspire 
oa egos v. DERSLY (1647), Sty. 57; 82 





aller hag e }——Prisoners were indicted 
for that they did, at a Deer in the 
Province of Outario & in given 
month conspire to commit the crime 
of abortion, by conspiring to procure 
the miscarriage of a certain woman 
(nami her) chersbe committing an 
indictable offence, contrary to the 


ch 
ted.— KALIL 


ch he has 


Eon ae ie a 


338 ; 

ik, agreed to do, has not been done, for Criminal Code :—Held: the finding of 
a rn ee ee crime of conspiracy consists only the jury that the prisoners conspired 

oub}—A oonapleac? to defraud ia in: in the ement or confederacy to do to procure the abortion in the Deovilios 

dictable, even though the conspirators an ilogal gct by legal means or a legal of Ontarlo was warranted by the evi- 

nee ad cceeetnL In Gn g out the | act be illegal een es: a itt LAL dence; there being evidence upon 

fraud.—R. v. FRAWLEY (1894), 25 | JAZRA oH. (1915), 1. L. R. 42 Calc. witich any jury might find that the 

Sat att ant eb. purer ie semi! Prete 

! it F ortion in Ontario; but fin 
__. that. the tho act abetted should be be | ti cipation in. crimes} Ign Hairs forion at = er Ba nace 
corimitted, or that the effect requisite | ‘ (180%), 38 8.0. Re. 93.—OAN. , 28 0. L. R, 38; 4.0. W. N. 


to constitute the offence should be 


{, ~-—— Crime carried out in foreign 


(oi8), 
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833. — « — MULCAHY Vv. R., No. 810, ante. 

834. Effect of framing indictment—.‘‘ Cum multis 
prayer Fas indictment was that H. with A. 
et multi aliia did conspire to accuse B. that he 
did attempt to commit sodomy. The grand jury 
found the bill as to H. with an ignoramus as to A. 
H. was convicted, & then it was moved in arrest 
of hese Smee that there being an ignoramus as 
to A., H. could not be guilty of cone Dine with 
him :—Held: it was sufficient, being found that 
he cum multis aliis did conspire.—R. v. HERNE 
(1709), cited in 1 Stra. at p. 195; 93 E. R. 469. 
Annotation :—Refd. R. v. Thompson, Tillotson & Maddock 

(1851), 15 Jur. 654. 

See, further, Sub-sect. 8, J., post. 

835. Hushand & wife—May be tried for con- 
spiracy with others.]—R. v. Cope, No. 400, ante. 

836. May be tried for conspiracy entered 
into before marriage.|—I1f a man & woman marry 
in the name of another, for the purpose of raising 
a specious title to the estate of the person whose 
name is assumed, it is a conspiracy. ROBINSON’S 
CASE (1746), 1 Leach, 37. 

Annotation :—Mentd. Boost v. Grundy (1900), 82 L. T. 769. 

——-,|—See, also, No. 11,405, post. 

837. Person incapable of committing substantive 
offence—May be guilty of conspiracy to commit it 
—Procuring miscarriage.|—R. v. WHITCHURCH, No. 
813, ante. 

838. ——- ———- ———.]—-A woman was jointly 
indicted with others for conspiring to procure her 
miscarriage by unlawful means. There was no 
evidence of her being with child so as to render 
the acts criminal if done by herself alone :—Held: 
she might nevertheless rightly be convicted of 
conspiracy to commit a felony.—R. v. Cross 
(1890), 88 W. R. 336, C. C. R. 

83 Abduction of child.|—-A magis- 
trate granted a warrant against a mother for 
conspiring with others to abduct her child out of 
the custody of its guardians. One of the persons 
was convicted of conspiracy, but the mother had 
not been arrested. On an application to the 
magistrate to withdraw the warrant against the 
mother, he declined to do so, on the ground that 
it had not been decided that the mother had not 
committed an offence against the law :—Held : the 
ct. would not interfere, as the magistrate had 
exercised a judicial discretion. 

Semble: where it is clear that on the admitted 
facts no criminal offence had been committed by a 
person against whom a warrant has been issued, 
the ct. has power to order the withdrawal of such 
warrant.—RK. v. CROSSMAN, Ex p. CHETWYND 
(1908), 98 L. T. 760; 72 J. P. 250; 24 TT. L. R. 
517; 21 Cox, C. C. 605, D. C. 

840. —-——- ——— Procuring female.]—(1) Under 
Criminal Law Amendment Act, 1885 (c. 69), 
s. 2 (1), the man who has the carnal connection, 
though he cannot himself be convicted under the 
sub-sect. may be convicted of aiding & abetting, 
& of conspiring with the procurer. 

(2) The offence of procuring is continuous, & 
therefore if the actual carnal knowledge takes 
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place in this country there is jurisdiction in this 
country to try an indictment therefor, though the 
offence was commenced in another country.— 
R. v. MACKENZIE & HiGGINSON (1910), 75 J. P. 
159; 6 Cr. App. Rep. 64, C. C. A. 

841. ——— Other person may be guilty of 
conspiring with her.j—-Assuming that immunity 
from prosecution is given to the mother of a child 
by the proviso contained in Offences against the 
Person Act, 1861 (c. 100), 8. 56, such immunity has 
no bearing upon the question whether a conspiracy 
between her & another person to do an act 
which is unlawful under the sect. is an offence 
against the criminal law, & the other person may 
therefore be convicted for conspiring with the 
mother to commit an offence under the sect.— 
R. v. Duaurp (1906), 75 L. J. K. B. 470; 941. T. 
887; 70 J. P. 204; 22 T. L. R. 506; 50 Sol. Jo. 
465; 21 Cox, C. C. 200, C. C. R. 

Annotation :—-Refd. R. v. Crossman, Ex p. Chetwynd (1908), 

98 L. T. 760. 

842. Conspiring with persons unknown.]—R. v. 
Wo.ts (1910), 75 J. P. Jo. 28, C. C. A. 

843. Person joining conspiracy already formed 
—Equally guilty with original conspirators.|—If a 
conspiracy be formed, & a person joins it after- 
wards, he is equally guilty with the original 
conspirators.—R. v. MURPHY (1837), 8 C. & P. 297. 


Annotations :—Apld. R. v. O’Connell (1844), 5 State Tr. N.S. 
1. Mentd. R. v. Blake (1844), 6 Q. B. 126. 


D. Conspiracy to violate Provisions of Statute. 

844. General rule.|—(1) In an indictment for a 
conspiracy to violate the provisions of an Act of 
Parliament, it is sufficient, after verdict, if that 
which it is alleged defts. conspired to do is described 
in the words of an Act which make the doing that 
an indictable offence. 

Where, therefore, an indictment charged a con- 
spiracy, by unlawfully molesting workmen, to 
force them to depart from their employment :— 
Held: after verdict, the indictment showed with 
sufficient certainty that the conspiracy was to 
violate the provisions of the 6 Geo. 4, c. 129, 
s. 3, & was an indictable conspiracy. 

(2) It will perhaps be thought on the part of 
the Crown that the ends of justice are satisfied if 
a nolle prosequi be entered as to two defts. & the 
verdict stand as to the rest. We agree in thinking 
that counts 16, 17, & 19 are open to objection as 
being too vague. We give no final opinion; but 
on these counts there will be a rule nisi to arrest 
the judgment, unless a nolle prosequi be entered 
(LORD CAMPBELL, C.J.).—R. v. ROWLANDS (1851), 
17 Q. B. 671; 2 Den. 364; 21 L. J. M. C. 81; 
18 L. T. O. 8S. 346; 16 J. P. 248; 16 Jur. 268; 
5 Cox, C. C, 466; 117 E. R. 1439, C. C. R. 
Annotations :—As to (1) Refd. R. v. Whitchurch (1890), 62 

L. T. 124. Generally, Mentd. Hilton v. Eckersley (1855), 

6 KE. & B. 47; Walsby v. Anley (1861), 30 L. J. M. C. 121; 

R. v. Boulton (1871), 12 Cox, C. C. 87; Mogul 

M‘Gregor. Gow (1885), 15 Q. B. D. 476; ‘ 

v. M'Gregor, Gow (1889), 23 Q. B. D. 8; Boots v. 

Grundy (1900), 82 L. T. 769; Quinn v. Leathem, [1901] 

A. C. 495; Glamorgan Coal Co. v. South Wales Miners’ 


Federation, [1903] 1 K. B. 118; Ware & De Freville v. 
Motor Trade Assocn., [1921] 38 K. B. 40. 


PART I. SECT. 6, SUB-SECT. 8.—C. Ona art tea es (1911), I. L. R. N. cou not una ene ene 
known a charge of conspiracy with h. Cee ite with “ others ?_ Per- paetny oe ; Se Nein tho ous ake 

‘ son mong ‘* ";- 4 
certain named persons & other un Two dette, N. & his wife. ee \. & there being no evidence of N. con- 


known, or some or one of them, tsa not 
too indefinite.—R. v. CLARKE (1908) 
9W.L. R. 243; 1 Alta. L. R. 358; 14 
Can. Crim. Cas. 46, 57.—OCAN, 


wife, 
dicted for that they did “ maliciously 
& traitorously conspire with each other 
& with others to aid & comfort the 
enemy of the King by ineai 


spiring with an 
- a8 well as 

lak aera V. 
.L. R. 298; 8 O. W. N. 5923 25 


person other than Z., 
is wife should be ac- 


g: on ls Pool persons known  asais Z., a German subject a D.L. R. 138.—CAN. 
& unknown. ere the accused were ublic enemy now at war with the k. Corporation.]-- An incorporate 
charged with conspiracy with persons g, to leave the Dominion of Canada com y cannot be presented on a 
known & unknown ”:—Held: ifthe & join the enemy forces, charge of conspiracy to defraud.—R. 
ersons were ‘‘ known ”’ they should returned verdict of ‘ not v. LLOW, (1912) V. L. R. 162,.— 


e named in the charge.—R. v. LALIT 


to wife & ‘* guilty ’’ as to AUS. 
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s 9 f e 





845. .]—An indictment for conspiracy at 
common law will lie against two or more persons 
for conspiring to commit an offence for which 
special provision is made by statute.—R. v. 
BuUNN (1872), 12 Cox, C. C. 316. 


Annotation :—Dbtd. Connor v. Kent, 
Curran v. Treleaven, [1891] 2 Q. B. 5 


846. .|}— Connor v. KENT, GIBSON Uv. 
LAWSON, CURRAN v. TRELEAVEN, No. 808, ante. 

847. Offence before repeal Indictment after 
repeal.]—(1) By 3 & 4 Will. 4, c. 53, s. 120, all suits, 
indictments, or informations exhibited for any 
offence against any Act relating to the customs, in 
any of His Majesty’s cts. of record at Westminster 
should be sued within three years after the offence 
committed, did not apply to an indictment found 
by the grand jury of a county at the assizes. 

(2) An indictment for a conspiracy to violate the 
provisions of a statute will lie, after the repeal of 
such statute, for an offence committed before the 
repeal. 


Gibson v. Lawson, 
45. 





(3) A. was indicted for conspiring with Y. & Z. | had 
| ha 


& other persons to the jurors unknown. The 
evidence was confined to A., Y. & Z.; & the jury 
were of opinion that A. conspired with either Y. 
or Z., but said that they did not know with which. 
Y. & Z. were thereupon both acquitted :—Held: 


A. was entitled to be acquitted also.—R. v. 
THOMPSON (1851), 16 Q. B. 882; 20 L. J. M. C., 
183; 17 L. T. O. S. 72; 15 J. P. 484; 15 Jur. 


654; 5 Cox, C. C. 166; 117 E. R. 1100, C. C. R. 
Annotations :—As to (3) Consd. R. v. Manning (1883), 12 

Q. B. D. 241; KR. v. Plummer, [1902] 2 K. B. 339. Refd. 

R. v. Stoddart (1909), 73 J. P. 348. 

848. Servants’ Characters Act, 1792 (c. 56)-— 
False character not in writing.|—Applt. was in- 
dicted with B. for conspiring together that B. 
should give false characters to applt. in contra- 
vention of the above Act :—Held: where any 
person knowingly & wilfully pretended or falsely 
asserted in writing that any servant had been 
hired or retained or discharged from his service 
at any other time than such servant was hired or 
retained or discharged, such person was guilty of 
an offence under the above Act, even although 
the false pretence as to character was made orally 
& by conduct & not in writing.—R. v. COSTELLO 
& Bisuop, [1910] 1 K. B. 28; 79 L. J. K. B. 90; 
101 L. T. 784; 54 Sol. Jo. 13; 22 Cox, C. C. 
215; sub nom. R. v. CONNOLLY, 74 J. P. 15; 26 
T. L. R. 31; 3 Cr. App. Rep. 27, C. C. A. 


Ei’, Conspiracy to injure a Person. 


849. Genera] rule.|—QUINN v. LEATHEM, No. 
814, ante. 

850. In respect of trade or business—Damaging 
materials of trade.|—-R. v. Copz, No. 400, ante. 

.]—See, further, Sub-sect. 8, K., post; 

TRADE & TRADE UNIONS. 

Depriving owner of EG oe COPYRIGHT 
& LITERARY PROPERTY, Vol. XITI., p. 229, No. 701. 

851. In respect of profession or occupation— 
Hissing play.|—R. v. LEIGH (1775), 1 Car. & Kir. 

8,n.; sub nom. MACKLIN’S CASE, 2 Camp. 372, n. 

852. .|—-The audience have certainly 
a right to express by applause or hisses the sensa- 
tions which naturally present themselves at the 
moment, & nobody has ever hindered, or would 
ever question, the exercise of that right. But if 








any body of men were to go to a theatre with the - 
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1, To defeat justice.]J—A conspiracy 


| 


to defeat the course of justice is not 
an indictable offence.—R. v. FEBRUARY 
& MEI (1841), 10 S. C. 382.—S, AF, 


CRIMINAL LAW AND PROCEDURE. 


settled intention of hissing an actor, or even of 

damning a piece, there can be no doubt that such 

a deliberate & preconcerted scheme would amount 

to a conspiracy, & that the persons concerned in 

it might be brought to punishment (MANSFIELD, 

C.J.).—CLIFFORD v. BRANDON (1809), 2 Camp. 

358, N. P. 

Annotations :—Refd. R. v. Stainer (1870), 39 L. J. M.C. 54 ; 
Quinn v. Leathem (1901), 70 L. J. P. C. 76. Mentd. R. v. 
Coney (1882), 8 Q. B. D. 534; Mogul S.S. Co. v. McGregor, 
Gow (1889), 23 Q. B. D. 698; Allen v. Flood, [1898] 
A.C. 1; Said v. Butt, [1920] 3 K. B. 497. 


853. In respect of reputation—Charging person 
as father of bastard child.|—-TIMBERLEY v. CHILDR 
(1662), 1 Sid. 68; 82 E. R. 974. 

854. ——.j—An indictment for a con- 
apaty in charging one with being father of a 
child is good, without averring that the child was 
in fact a bastard.—R. v. Bass (1705), 11 Mod. Rep. 
55; 88 E. R. 881. 

855. ——— Charging person with keeping a 
bastard child.|—R. v. STRONG & HARRISON 
(1677), 1 Vent. 304; 86 E. R. 196. 

856. In respect of liberty—Malicious prosecu- 
tion.|—On a motion for a new trial by deft. who 
ad a verdict given against him in an action 
the motion 





for malicious prosecution :—Held : 
would be refused. 

A prosecution thus aimed at the life of pltf. & 
proceeding from such wicked motives must evidence 
a most depraved & corrupted heart: for which, 
had deft. had an associate, both might have been 
indicted for conspiracy, & received the most 
infamous, called emphatically, the villainous judg- 
ment (per CurR.).—LEITH v. POPE (1779), 2 Wm. BI. 
1327; 96 E. R. 777. 

857. Bringing false charge.] — Getting 
money out of a man by conspiring to charge him 
with a false fact, is indictable, whether the fact 
charged be, or be not, criminal in itself.—R. v. 
RIsPpaL (1762), 1 Wm. Bl. 368; 3 Burr. 1320; 96 
K. R. 206. 

Annotation :—Refd. R. v. Higgins (1801), 2 East, 5. 

858. In respect of property—-Committing civil 
trespass.|— R. v. TURNER, No. 817, ante. 

859. ——— Depriving life-boat crew of share of 
salvage.|—-An indictment will lie for a conspiracy 
to prevent certain persons, who were in a life-boat, 
from rendering assistance to a brig, which had 
struck upon a sand, in order to obtain a salvage 
for themselves, & to deprive the life-boat’s crew 
eg share.—-R. v. STEBBENS (1822), 2 Hag. Adm. 

,n. 

one? to indict.]|—See Part XX., Sect. 8, 

post. 








Conspiracy to murder.]—See Part XXXIII., 
Sect. 3, post. 

Civil conspiracy.|—-See TorT; TRADE & TRADE 
UNIONS. 


F, Acts tending to Public Mischief. 

860. Agreement to indemnify bafl.]—An agree- 
ment by an accused person to indemnify his bail 
is illegal in that it tends to produce a public 
mischief, & the parties to the agreement are, 
therefore, guilty of the offence of conspiracy, 
although they may have entered into the agree- 
ment without any wrongful intent.—R. v. PorTER, 
[1910] 1 K. B. 369; 79 L. J. K. B. 241; 102 L. T. 
255; 74 J.P.159; 26 T. L. R. 200; 22 Cox, C. C. 
295; 3 Cr. App. Rep. 237, C. C. A. 

Annotation :-—Mentd. Laidler v. Laidler (1920), 90 L. J. P. 28. 
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Part J.—-PRINCIPLES OF CRIMINAL LIABILITY. 


861. Passport obtained by fraud—Whether act 
tends to public mischief—Question of law.]—(1) A 
combination by two or more persons to obtain by 
false representations from the Foreign Office, a 
passport in the name of one person with the intent 
that it should be used by another person, is an act 
tending to bring about a public mischief, & is 
therefore an indictable misdemeanour at common 


law. 

(2) It is for the ct. & not for the jury to say 
whether a particular tends to the public mischief. 
It is not an issue of fact upon which evidence can 
be given.—Nt. v. BRAILSFORD, [1905] 2 K. B. 730 ; 
15 L. J. K. B. 64; 93 L. T. 401; 69 J. P. 370; 
54 W. R. 283; 21 T. L. R. 727; 49 Sol. Jo. 701; 
21 Cox, C. C. 16, D. C. 

Annotation :-— As to (2) Apld. R. v. Porter, [1910] 1 K. B. 369. 

862. Deceiving Home Secretary — Expulsion 
order against alien.|—R. v. WoLIs, No. 842, ante. 

See, also, Part XX., Sect. &, post. 


G. In respect of Public Offices. 


863. Resignation of army officers—East India 
Company.|—A conspiracy among the officers of 
the army of the East India Co. to resign their 
commissions together is criminal.—VERTUE v. 
CLIVE (LORD) (1769), 4 Burr. 2472; 98 E. R. 296. 
Annotations :—-Mentd. R. v. Cuming, Wr p. Hall (1887), 19 

eee I). 13; Hearson v. Churchill (1892), 61 L. J. Q. B. 

864. Bribery of army officer—Servant of regi- 
mental canteen.|—It is a misdemeanour at common 
Jaw for a public officer, whether judicial or minis- 
terial, to conspire with others that he shall receive 
a bribe as an inducement to him to show favour 
or forbear to show disfavour to any person towards 
whom an impartial discharge of the officer’s duty 
demands that he should show disfavour. 

A colonel of a regiment accepted from a firm of 
caterers sums of money paid to induce him to 
accept their representative as tenant of the 
regimental canteen :—Held: that he was guilty 
of the misdemeanour at common law of conspiracy 
to bribe.—R. v. WHITAKER, [1914] 3 K. B. 1288; 

L. J. K. B. 225; 112 L. T. 41; 79 J. P. 28; 
30 T. L. R. 627; 58 Sol. Jo. 707; 24 Cox, C. Cc. 


AT9 + TN fn Ann Ban OAR OV OO A 


curing from the Lords of the Treasury the appoint- 
ment of a person to an office in the Customs, is a 
misdemeanour at common law. 

(2) If a banker permits a sum of money to be 
lodged at his house, to be paid over for corruptly 
procuring an appointment under Govt., he may be 
indicted for a conspiracy along with those who are 
to procure the appointment & to receive the 
money.—R. v. POLLMAN (1809), 2 Camp. 229. 


Annotation :—Generally, . R. vw. O’C Ik (1844), 5 
Eb atalie ak ices oa y, Mentd. R. v. O’Connell ( ), 3 


H. Acts contrary to Public Morals or Decency. 


866. Preventing burial of person—Dying in 
workhouse.|—R. v. Youna (1784), 4 Wentworth’s 
System of Pleading, 219. 

867. Procuring girl to have illicit connection 
with a man.]—It is an indictable offence to con- 
spire with others to carry off a woman under age 
from her father’s house in order to live in fornica- 
tion with her even if it be with the woman’s 


PART I. SECT. 6, SUB-SECT. 8.—G. 


n. Procuring election of candida 
legislative assembly—Not an stag 


‘R. v. SINCLAIR (1906), 7 Terr. L. R. | 
424; 4 W.L. R. 374.—CAN. 
oO. mained of members of legisla- 
tive assembly.J}—A conspiracy to 
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a aoa ori die (LORD) CASE (1682), 9 State Tr. 

127; Skin. 61; 90 E. R. 29. 

Annotations :—Refd. R. v. Mears & Chalk (1851), 4 Cox, C. C. 
423; R. v. Prince (1875), L. R. 2.0. O. R. 154. Mentd. 
Moore v. Watts (1699), 1 Ld. Raym. 613; Boots v. Grundy 
(1900), 82 L. T. 769. 

868. .|}—A conspiracy by false pretences 
to procure an infant female to have illicit carnal 
connection with a man, is an indictable mis- 
demeanour at common law.—R. v. MEARS & 
CHALK (1851), 2 Den. 79; T. & M. 414; 4 New 
Sess. Cas. 574; 20 L. J. M. C. 59; 16L. T. O.S. 
ates ee J.P. 81; 15 Jur. 66; 4 Cox, C, C, 423, 





"869. Procuring a woman to become a prostitute.] 
—An information will be granted for a conspiracy 
fraudulently to assign a female apprentice for the 
purpose of prostitution.—R. v. DELAVAL (1763), 
3 Burr. 1434; 1 Wm. Bl. 489; 97 E.R. 913. 
Annotations :—Refd. R. v. Mears & Chalk (1851), 2 Den. 79. 

Mentd. Rh. v. Blake (1832), 4 B. & Ad. 355; R. v. Greenhill 

(1836), 4 Ad. & El. 624; Re Lioyd (1841), 3 Man. & G. 

547; Wt. v. Clarke (1857), 7 E. B. 186; St. Pancras 

Parish v. Clapham Parish (1860), 24 J. P. 613 ; Re Andrews 

(1873), L. R. 8 Q. B. 153 5 Re Edwards (1873), 42 L. J. Q. B. 

99; Thomassect v. Thomasset, [1894] P. 295. 

870. .|—Prisoners were found guilty of 
conspiring to solicit, persuade & procure an un- 
married girl, of the age of seventeen, to become a 
common prostitute, & with having, in pursuance 
of that conspiracy, solicited, incited & endeavoured 
to procure the gir] to become a common prostitute : 
—Held: although common prostitution was not 
an indictable offence, it was unlawful, & the in- 
dictment, therefore, good, without averring that 
prosecutrix was a chaste woman at the time of the 
conspiracy.—R. v. HOWELL (1864), 4 F. & F. 160. 





I. Relating to Marriage. 

871. Marrying a ward of the _ court.|—An 
information was granted for taking away a young 
woman from her guardian & marrying her.—R. v. 
OSSULSTON (LORD) (1739), 2 Stra. 1107; 93 E.R. 
1063 ; sub nom. R. v. PIERSON, Andr. 310. 
Annotation :-—Refd. 2. v. Green (otherwise Schreiber) (1781), 

3 Doug. K. B. 36. 

872. .|--The marrying of a ward of the 
ct., in which there was a combination, was con- 
sidered a conspiracy &, a 
sufficient punishment, an 1 





92; 21 H.R. 401, L. C. 





873. ———_.]—WapDE v. BrRouGHToN, No. 796, 
ante. 
874. .|—Upon a marriage of a ward of the 


ct., under flagrant circumstances, the husband 

obtaining licence upon a false oath, that she was 

of age, the clergyman was ordered to attend, & 
reprimanded: the husband was committed, & 

ordered to be indicted.—-MILLET v. Rowse (1802), 

7 Ves. 419; 32 E.R. 169. 

Annotations :—Consd. Ball v. Coutts (1812), 1 Ves. & B. 
292. Mentd. Birkett v. Hibbert (1834), Coop. temp. 
Brough. 459. 

875. Abduction of heiress.) —— WAKEFIELD’S 

CASE (1827), 2 Lew. C. C. 1; 2 Town. St. Tr. 112. 


Annotations :—Refd. R. v. Barratt (1840), 9 C. & P. 387. 
Mentd. Field’s Marriage Annulling Bill (1848), 2 H. L. Cas. 
48; R.v. London Corpn. (1886), 16 Q. B. D. 772; Moss 
v. Moss (otherwise Archer) (1897), 77 lL. T. 220: Public 
Prosecutions Director vw. Blady (1912), 106 L. T, 302. 


876. Inveigling young man into disgraceful 
marriage.|—-A father has the guardianship of his 
son & heir apparent until he attains the age of 
21 years: & therefore the ct. will grant an 


members of the legislative assembl 
is a misdemeanour at common law, 
as such is indictable.—R. v. BUNTING 
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information for maliciously conspiring to inveigle a 
young man, heir to a considerable estate, & under 
the age of eighteen, out of the custody & government 
of his father, & seducing him into a disgraceful 
marriage.—R. v. THoRP (1697), 5 Mod. Rep. 218; 
Carth. 384; 1 Com. 27; Comb. 456; Holt, K. B. 
333; 87 E. R. 618. 

877. Contriving marriage without due publica- 
tion of banns.]|—Upon a marriage of a ward of the 
ct. under flagrant circumstances, the clergyman & 
clerk were ordered to attend, the husband was 
committed, & the L. C. directed the proceedings to 
be laid before the A.-G., expressing his opinion, 
that contriving a marriage without a due publica- 
tion of banns is a conspiracy at common law.— 
Hetty v. LAMB (1801), 6 Ves. 421; 81 E. R. 


Annotations :—Refd. Wynn v. Davies & Weever (1835), 1 
Curt. 69. Mentd. Ez p. Van Sandau (1846), 1 Ph. 605. 


878. Procuring marriage of pauper—To charge 
settlement.|—-A conspiracy by parish officers to 
marry a female pauper settled in the parish of B., 
in order to bring a charge upon the parish of B., 
is an indictable offence ; but the indictment must 
aver that the parties were legally settled in their 
respective parishes. To say they were inhabitants 
only, is not sufficient.—R. v. Epwarps (1726), 8 
Mod. Rep. 320; 11 Mod. Rep. 386; 1 Sess. Cas. 
K. B. 336; 2 Stra. 707; 88 E. R. 229. 

Annotation :—Refd. O’Connell v. R. (1844), 11 Cl. & Fin. 155. 

879. —— .|—An information was granted 
against overseers, for conspiring to procure a 
marriage to charge a settlement.—R. v. HERBERT 
(1759), 2 Keny. 4866; 96 BE. R. 1246. 

88 — .|—An indictment does not lie 
for conspiring merely to exonerate one parish from 
the charge of a pauper, & to throw it on another, 
nor for conspiring to cause a male pauper to marry 
a female pauper, for that purpose, it not being 
stated that the conspiracy was to effect such 
marriage by force, threat, or fraud, or that it was 
so effected in pursuance of the conspiracy. 

_It is unnecessary to allege overt acts, if the in- 
dictment charge what is in itself an unlawful 
conspiracy ; but if not, the indictment must show 
some illegal act done in pursuance of the con- 
spiracy. Persuading a male pauper settled in one 
parish to marry a female pauper settled in & 
chargeable to another, is not such an overt act.— 
R. v. SEWARD (1834), 1 Ad. & El. 706; 3 Nev. & 
M. K. B. 557; 2 Nev. & M.M.C. 318; 3L.J.M.C. 
103; 110 KE. R. 1377. 


PART I. SECT. 6, SUB-SECT. 8.—N. 


p. Whether overt acts need be stated bod ” 
—In Information.|\—An Information  libelled 
alleged that M. D. & others did 
conspire to pervert the course of 
justice. This information was de- 
murred to on the ground that it did 
not state the facts on which the 
cue were ado vant aac : in- 
ormation was good.—R. v. Dean & 89.—CO 
MEAGHER (1896), 17 N. S. W. L. R a 














Just. 1 7 -—8COT. 
r. Whether 








881 i. in indictment.}—~Indict- 
ment charging that defts. H., C., & D., 
were township councillore of N., & F., 
treasurer, & that defts. intending to 
defraud the council of £300 unlawfully 
conspired to obtain, & did, in pur- With @ conspirac 
guance of such conspiracy, get into  dictable offence 
their hands £300 of the council, then 
being in the hands of T. as such 


whereby his 


that the pannel had presided over a 
‘* formed for the illegal purposes 
without charging him to 
have done so in pursuance of the com- t. 
mon intent laid in the major.—H.M. 
ADVOCATE v0. CUMMING (1848), J. Shaw, 


enal 
alr v. Roy (1867), 11 L. C. J. 


132; 12 N.S. W. W. N.141.—AUS. sNRWEUlLy concaiving fe abrocing: to: 
gether & with each other to deprive & 
one W. G. of the necessaries of life, to 
wit, proper medical 
death was caused :— 
II[eld ; this count did not charge defte. 

to commit any in- 
nown to the law, & 
should have been quashed. A second 
count charged tha 


CRIMINAL LAW AND PROCEDURE. 


J. Relating to Trade Disputes. 
See TraDE & TrRaDE UNIONS. 


KE. Relating to Trade. 
See Part XXXI., Sect. 1, post. 


L. Seditious Conspiracy. 
See Part XVIII., Sect. 2, post. 


M. Treasonable Conspiracy. 
See Part XVITI., Sect. 1, post. 


N. Indictment and Trial. 


881. Whether overt acts need be stated in 
indictment.]—An indictment for conspiring to im- 
poverish a man by preventing him working at his 
trade need not state the overt acts used.—R. v. 
Eccies (1783), 1 Leach, 274; 8 Doug. K. B. 837 ; 
99 BK. R. 684, C. C. R. 

Annotations :—Apld. R. v. Gil (1818), 2 B. & Ald. 204. 
Refd. Rt. v. Kenrick (1843), 5 Q. B. 49. Mentd. R. v. 
Turner (1811), 13 Rast, 228; Mogul 8.8. Co. v. M'Gregor, 
Gow (1885), 15 Q. B. D. 476; Mogul S.S. Co. v. McGregor, 
Gow (1889), 23 Q. B. D. 598; Quinn v. Leathem, [1901] 


A. C. 495. 

882. .|—An indictment charged that defts. 
conspired by divers false pretences, & subtle means 
& devices, to obtain from A. divers large sums of 
money, & to cheat & defraud him thereof :—H eld: 
the gist of the offence being the conspiracy, it was 
quite sufficient only to state that fact & its object 
& not necessary to set out the specific pretences.— 
R. v. Gru (1818), 2B. & Ald. 204; 106 E. R. 341. 
Annotations :—Distd. R. v. Richardson (1834), 1 Mood. & R. 

402. Consd. R. v. Parker (1842), 3 Q. B. 292. Folld. 

K. v. Gompertz (1846), 9 Q. B. 821; Sydserff v. R. (1847), 

11 Q. B. 245. Refd. R. v. Seward (1834), 1 Ad. & El. 706 ; 

R. v. Kenrick (1843), 6 Q. B. 49; KR. v. Bluke (1844), 

6Q. B. 126; R.v. King (1844), 7 Q. B. 782; KR. v, Aspinall 

(1876), 2 Q. B. D. 48; Taylor v. R., [1895] 1 Q. B. 25. 

883, ———.]—R. v. SewaRp, No. 880, ante. 

ee as .j—An indictment for a conspiracy 
to cheat & defraud a party of the fruits & ad- 
vantages of a verdict obtained is too general, & 
bad in point of law. 

The allegation is too general & does not convey 
any specific idea which the mind can lay hold of 
to judge whether an unlawful act has been done or 
attempted. The terms used do not import in 
what manner prosecutor was to be deprived of the 
fruits & advantages of his verdict (LORD DEN- 
MAN, ©.J.).—R. v. RICHARDSON (1834), 1 Mood. & 
R. 402, N. P. 

Annotations :—Consd. White v. R. (1876), 13 Cox, G; C. 318. 

Refd. R. v. Kenrick (1843), 6 Q. B. 49. Mentd. R. v. 
Rowlands (1851), 21 L. J. M. C. 81. 





) 110. L. R. 359; 70. W. R 
CAN. 


.J—~-The indictment in all 
cases of conspiracy must in the first 
place charge the conspiracy, but in 
stating the object of the conspiracy 
the same dogres of certainty is not 
required as in an indictment for the 
offence conspired to be committed.— 
AMRITA LAL HazRa v. R. (1915), 
I. L. Qh. 42 Cale. 957.—IND. 
; J—An indictment charging 
N. W. & others with conspiring by 
false pretences to defraud of e 
sums of money all such persons as 
should apply to or negotiate with them 
for a loan of money is bad for vague- 
ness & uncertainty.—WHITE v. ‘ 
(18786), I. R. 10 O. L. §23.—IR. 

b. Amendment—Addition of ‘‘ with 


Bee quashed.-—-It. v. GOODFELLOW 
i 6 ] e * ° 





offence must be 


agreeing to- 





care & nursing 


defts. did unlaw- 


asurer :— : fully conspire & agres together & with erson unknown.’’}-—~In a case where 
ne Eee a “4 Bob) each other to effect the cure of W. G. hree accused persons are indicted for 
‘ of a sickness endangering life, by un- ‘that they did amongst themselves 

Q@ —— Suffictency of.)—It is causing the death of We Gi i Hom pletion of the ‘prossoution's opening 
enough in charging conspiracy to state thia aaint cae pAveito Kew Rr saad aroha re ioe erect aon 8 Op wen 


Part ].—PRINcIPLES oF CRIMINAL LIABILITY. 


885. ———.]—-(1) An indictment charging that 
A. & B. conspired, by false pretences & subtle 
means & devices to obtain from F. divers large 
sums of money, of the money of F., & to cheat 
& defraud him thereof. The means of the alleged 
conspiracy were not stated, except as to above :— 
Held: the indictment was sufficient. 

(2) A. & B. having pleaded not guilty to an 
indictment for conspiracy, B. died between the 
venire & distringas. A. was tried alone, & found 
guilty :—Held: not a mis-trial.—R. v. KENRICK 
(1843), 5 Q. B. 49; 1 Dav. & Mer. 208; 12 
L. J. M. OC. 185; 11. T. O. 8. 336; 7 J. P. 463; 
7 Jur. 848; 114 EH. R. 1166, C. O. R. 

Annotations :—As to (1) Refd. R. v. Garlick (1847), 1 Den. 


76; KR. v. Hilton (1847), 2 Cox, C. C. 318; R. v. Bates & 
Pugh (1848), 3 Cox, C. C. 201: R. v. Carlisle (1854), 6 


Cox, C. C. 366; NR. v. Kagleton (1855), 26 L. T. 0. S. 7; 
R. v. Roebuck (1856), 7 Cox, C. C. 126; R.v. Bryan (1857) 
7 Cox, OC. C. 312; RK. v. Martin (1867), 36 L. J. M. ©. 20; 


R. v. De Kromme (1892), 66 L. ‘I’. 301. Generally, Mentd. 
R. v. Abbott (1847), 9 L. T. O. S. 394; KR. v. Woolley 
(1850), 4 Cox, C. C. 193; R. v. Rowlands (1851), 17 Q. B. 
671; R. v. Sherwood (1857), Dears. & B. 1; Goss’s 
Case (1860), Bell, C. C. 208; R. v. Moreton (1913), 109 
L. T. 417; R.v. Sanders, [1919] 1 K. B. 550. 

886. -}—A count in conspiracy, charging 
that defts. ‘‘ being evil disposed persons, etc. on 
etc. with force & arms, at etc. unlawfully, falsely, 
fraudulently, & deceitfully, did conspire, combine, 
confederate, & agree together, by divers false 
pretences, & indirect means, to cheat & defraud 
R. of his money to the great damage, fraud, & 
deceit of R. to the evil example, etc. et contra 
pacem, etc.”’ is good.—R. v. GOMPERTZ (1846), 
9 Q. B. 824; 16L. J. Q. B. 121; 8 L. T. O. S. 
469; 11 Jur. 204; 2 Cox, C. C. 145; 113. P. Jo. 
350; 115 BE. R. 1491. 


Annotations :—Consd. R. v. Aspinall (1876), 2 Q. B. D. 48. 
efd. R. v. Gamble (1847), 16 M. & W. 384; Sydserff v. R. 
(1847), 11 Q. B, 245. Mentd. Holmes v. Sixsmith (1852), 
eco 802; Ponsford v. Walton (1868), L. R. 3 C. P. 
887. ——.|—R. Vv. RANKIN, No. 820, ante. 
888. Conspiracy to violate provisions of a 
statute.|—R. v. ROWLANDS, No. 844, ante. 
889. —— Particulars ordered.|—If the counts 
of an indictment for a conspiracy be framed in a 
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general form, a judge will order that prosecutor 
shall furnish defts. with a particular of the charges, 
& that particulars should give the same information 
to defts. that would be given by a special count. 
But the judge will not compel prosecutor to state 
in his particular the specific acts with which defts. 
are charged, & the times & places at which those 
acts are alleged to have occurred.—R. v. HAMILTON 
(18386), 7 C. & P. 448. 

ann :—Consd. R. v O'Connell (1844), 5 State Tr. 


890. .J—Where an indictment for 
conspiracy charges the offence in general terms, the 
deft. is entitled to particulars of the charge, 
although there has been a previous committal by 
& magistrate. 

Where an indictment contained counts charging 
a conspiracy to cheat tradesmen of goods, without 
mentioning any specific case, or name, time, or 
place :—Held: deft. was entitled to such par- 
ticulars.—R. v. Rycrort (1852), 6 Cox, CO. O. 76. 

891. ——— Effect of particulars.|—R. v. 
ESDAILE, R. v. BROWN, R. v. STAPLETON (1857), 6 
W. R. 60; 8 Cox, C. C. 69; 21 J. P. Jo. 772. 

892. Only one conspiracy may be charged in 
count—Finding involving two conspiracies is bad.j 
—Where several defts. were charged in the same 
count with conspiracy to do several unlawful acts, 
forming together one conspiracy, & the jury found 
one of them guilty of conspiracy, with some of his 
co-defts., to do one of these acts, & with others 
to do another of them :—Held: a bad finding, 
inasmuch as the indictment charged but one con- 
spiracy, & the deft. was convicted of two. 

On a count in an indictment against eight defts., 
charging one conspiracy, a verdict is bad, finding 
three of them guilty generally, & four guilty of 
conspiring for certain of the objects alleged, but 
not for others; the verdict of guilty against the 
three was a finding that they were guilty of the 
entire offence charged, that is, of conspiracy with 
the other five defts. for all the objects stated in 
the count, & of some of which the latter have been 
acquitted.—O’CoNNELL v. R. (1844), 11 Cl. & Fin. 
155; 3L. T. O. 8S. 429; 9 Jur. 25; 1 Cox, C. O. 











given, allowed the indictment to be 
amended by adding the words ‘* & with 
another person whose name to the 
said prosecutor is unknown :—ZHeld: 
judge had no power to make the 
amendment & conviction quashed.— 
R. v. HrLty (1909), 9 8S. R. N. S. W. 
563,.—AUS. 


0. Effect of withdrawal of charge 
against one of two conspirators.}— 

here two persons are charged before 
justices with conspiring with one 
another to defraud, if the prosecution 
withdraw the charge against one, for 
the purpose of using his evidence 
against the other, the justices have a 
right to refuse to receive such evidonce 
against the other, or to proceed with 


the charge.—R. v. Autny, Ez p. 
Pr ga (1886), 12 V. L. R. 13.— 


d. New trial—Must be granted to 
ail.|}—Where several defts. were con- 
victed upon an information charg 
them with conspiracy, a new trial if 
granted must be to ——-R. v. FEL- 
LOWES (1859), 19 U. O. R. 48.—-OAN. 


e. Trial of one on indictment of 
two conspirators.|}—One of two con: 
spirators can be tried on an indictment 
against him alone, charging him with 
conspiring with another to defraud, 
the other conspirator being known in 


{. Right of repl Orown.)—- 
prosecution for 6 Pi Hl aioeaa 


evidence was called by only one of the 
defts., it might have enured to the 
benefit of both, & the right to a general 
reply was with the counsel for the 
Crown.—R. v. CONNOLLY (1894), 25 
O. R. 151.—CAN. 

g.- -]—Prisoners were indicted 
for that they did, at a place in the 
Province of Ontario & in a given 
month conspire, combine, confederate, 
& agree together to commit a certain 
indictable offence, to wit, the crime 
of abortion, by then & there conspiring, 
combining, confederating, & serectis 
together to procure the miscarriage of 
@ certain woman (naming her), thereby 
commit an indictable offence, con- 
trary to the Criminal de :—Held : 
the form of the indictment was suffi- 
cient.—-R. v. Bacurack (1913), 28 
O. L. R. 32; 40. W. 5; 11 
D. LL. R. 522.—CAN. 

h. Order for particulars.|—The 
erin ee ae in shies Code, 

. a) (ec » are not governed 
by the aoaciten in s. 496, & it is not 
necessary where a charge is laid under 
any of these sub-sebts. to alle or 
prove an “unlawful” act. It is 
within the discretion of the trial judge 
to order particulars or not, &, where 
there are several counts, to direct 








bebedaar they shall ve guied fogettor o 
w—— IL. U, LARKE r e . e 
243 ; 1 Alta. L. R. Coe CAN. 


k. Trial of one conspirator sepa- 
rately—Where several indicted. One 
of several prisoners indicted for a con- 
spiracy may be tried separately, &, 


upon conviction, judgment may be 
passed on him, although the others, 
who have appeared & pleaded, have 
not been tried. 
Where three 
jointly indicted 
murder, & severally pleaded not 
but have severed in their challenges, 
& the Crown has, consequently, pro- 
ceeded to try one of such prisoners :— 
Held: upon conviction of such 
preouer, udgment must follow, - 
hough the others have not been tried, 
& the tnd of the other prisoners 
being found not guilty (although such 
a verdict would be a ground for re- 
versing the judgment), is not a suffi- 
cient reason for holding such judgment, 
& all the legal consequences of such 
conviction of such prisoner, irregular.— 
R. v, AHEARNE (1852), 6 Cox, 0. C. 6.— 


ersons have been 
or @ conspiracy to 
ilty, 


l. Whether all prisoners tried to- 
gether.)—Several persons, who wero 
railway officials, wore indicted in one 
indictment with one count, with 
several other persons, for conspiring 
to defraud a railway co. :—-Held: the 
indictment was correctly framed to t 
the whole number of conspirators, 
there was no injustice on trying them 
together.—R. v. QUINN (1898), 33 
I. r) T. 154.—IR. 


m. ——.J—If all the known con- 
epcators named in the cha are not 
placed on their trial, the trial of some, 
separately, without the others is not 
vitiated.—. TA LAL Hazra v. R. 
(1915), I. L. R. 42 Cale. 957.—IND. 
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413; 8 E. R. 1061 ; 


5 State Tr. N. 8. 1, 
seal Op + —Gons d. Castro.» R. ea ra a 229. 


sub nom. R. v. O'CONNELL, 


Apld. Manni 1883), 12 Q._ B nsd. 
et Quinn (898), 19 Cox C. C. 78. Dista. R. tv. Bienen 
1902) 2 K. Refd. King vw. Ae cure : ule es 


%. Deenine fe ‘Dowys (1845), 1 re Cc. C 


Gompertz eee Q. B. 824; Douglas v. ie ene 17 
lL. J. M. 176; Naa Be ety AO eens 
Shea v. in. Das ee R, (1848), 3 Cox, C. C. 141; Ryalle 
i848 mt Q. B 781; CR vw. R. (1849), 14 Q. 
ae .” Purdy (1850), 9 Cc. B. 201; RR. v. Rowlands 
: igs) 3 so 364; Latham v. R. (1864), 5 B. & BS. 


pe Low (1867), 16L. T. 385 : R. v. Stephens (1888, 
47. L. R. 479; erben ¥ Barraclough, eae 2K. B. ae: 
Mentd. Cae opel v. (1846), 11 Q. 799; Gregory 
Brunswick (1846), 3 * B. 481; uae ‘Duin ee 3 rod B. 
215; <A.-G. v. Vernon (1848), J. P. 251; A.-G. wv, 
avons u (1848), 10 L. T. og R. v. Grego ory (1848), 
12 J. 771; oe ge Douglas) v. meee trick 
(1850), ree hs T, O. S. 32; enon ay (1851) Q. B. 
317; Exp. Rose (bse) as oP . 513 Kendall 9. Wi kin- 
son Pati 24. J. 8; R. v. *Kagleton (1855), 24 
L. M. oo ‘Nex River oe vw. Hertford Land Tax 
cee e572 H. & N. A.-G, ¥. ae Pi cert 
2H. & C. 581; R. v. Heane 1b), 4B.&58. win 
v. Grey (1867), 15 W. R. 593; KR. tv. Murphy * (1869), 
L. R. 2 P. C. 535; Andersoa v. Morice yes App. Cas. 
713; Mackonochie v. Penzance (1881), 6 : 
Combe v. De La Bere (1882), 22 Ch. D. ; 
Penzance (1882), 7 App. Cas. 240; I 
(1883), 15 Cox, C. C. 217; Mogul S/S. Co. reg 
Gow (1885), 15 Q. B. D. 476 ; RK. v. Pierce (1887), 3 T. L. R. 
586; Mogul S.s. Co. v. McGregor, Gow (1889), 23 Q. B. L). 
598. 


898. ——— Some found guilty generally & some > 


only as to particular objects alleged—-Finding bad.] 
—O’CONNELL tv. R., No. 892, ante. 


AND PROCEDURE. 


co-deft. may be convicted of conspiracy with a 
person unknown.—R. v. Hiaoins (1919), 14 Cr. 
App. Rep. 28, C. C. A. 

900. if two others are tried & acquitted.| 
—DERSLY ¥. Ders.y, No. 832, ante. 

901. Though jury thought 
guilty.|——R. v. THompson, No. 548, ante. 

902. Plea of guilty by third.|—-On 
the trial of an indictment charging three persons 
jointly with conspiring together, if one pleads 
guilty & has judgment passed against him, & the 
other two are acquitted, the judgment passed 
against the one who pleaded guilty is bad & cannot 
stand.—R. v. PLUMMER, [1902] 2 K. B. 339; 71 
L. J. K. B. 805; 86 L. T. 836; 66 J. P. 647; 51 
W. R. 1387; 18 T. L. R. 659 ; 46 Sol. Jo. 587 ; 20 
Cox, ©. C. 269, C. Cc. R. 

903. —— ——,]—THopy’s CASE, No. 530, ante. 

904. Fellow-conspirator dead J—One con- 
spirator may be aaa after the other is dead.— 





one 

















R. v. Niccoutyis (1745), 2 Stra. 1227; 13 Hast, 
412,n.; 93 E.R. ay 7 
Annotations :—Refd. vy. Plummor, [1902] 2 K. B. 339. 


Mentd. RK. v. Tattislaw (1837), 1 J. 1. 136; Re National 
Patent Steam Fuel Co., kw p. Worth (1859), 4 Drew. 529. 











905. |—R. v. Kenrick, No. 885, 
ante. 
906. Fellow-conspirator not on_ trial.|— 








' ANON, (1350), Jenk. 27; 145 K. R. 20. 
907. = _ 
No. OELy WItCes 
909. |—On an indictment against 


894. Effect of conviction of one alone——If other | 
tried & acquitted.|—If two be indicted for a con- | 
& one be acquitted, the bill shall abate.— | 


MARSH v. VAUHAN (LOYY), Cro. Huz. 701; 78 
E. R. 937. 
-.|—HARISON v. ERRINGTON, No. 
831, ante. 
896. .j—If one be acquitted in an 








action of conspiracy, the other cannot be guilty ; | . i 
but where one is found guilty, & the other comes | ee JU CEM CDY OF neipon cent Custer Bly ca. wy ber upon 


not in upon process, or if he dies hanging the suit, 
yet judgment shall be upon the verdict against 
the other (HALE, C.J.).—-THODIE’s (OR THODY’s) 
CASE (1674), 1 Vent. 234; 86 EK. R. 157. 

897. .|—If two be indicted for a con- 








spiracy, the acquittal of one is the acquittal of the | 


other.—R. v. GRIMES (1688), 3 Mod. Rep. 220; 
87 BE. R. 142. 

898. -|—Where two persons are in- 
dicted for conspiring together & they are tried 
together, both must be acquitted or both con- 
victed.— R. v. MANNING (1883), 12 Q. B. D. 241; 
53 L. J. M. C. 85; 51 L. T. 121; 48 J. P. 536; 
32 W. R. 720, D. C. 


Annotations :—Consd. R. v. Plummer, {1902] 2 K. B. 339. 
meters ee 8.8. Co. v. McGregor, Gow (1889), 5% 


s99. —— Acquittal on alibi or mistaken 











for conspiracy sets up an alibi or mistaken identity, 
the jury must not be allowed to assume that 
the former must be convicted, if the latter is 
convicted ; 








804 i. Effect of cdnviclionk of one of the 
alone—If other tried & acquitted.)— 
Two persons were charged with 
attempting to defraud underwritors, 
** both acting in concert ’’ :—Held: it 
was competent, under this indictment 
to convict one of the accused while 
acquitting the other. re vo ADVOCATE 
v. CAMERONS, [1911] S. C. (J.) 110; 
48 Sc. L. RR. 804; 28. L. Pe | 

6 ae 456.—SCOT. 


Effect of conviction of more than 
digo! Ee Vhere the jury acquitted two 


the jud 


e 
, 


same cons 
possibility 


Ppa 80 


‘' taken down to trial. 


(| —HR. v. COOKE (1826), 5 B. & C. 


four for a conspiracy, two pleaded not guilty, one 
pleaded in abatement, to which plea there was a 
demurrer, & the fourth never appeared. Before 
the argument of the demurrer, the record was 
One of those who pleaded 
not guilty was acquitted, & the other was found 
‘‘ guilty of conspiring with him who pleaded in 
abatement.’’ The demurrer was afterwards argued, 


@ plea of not guilty was pleaded :—Held: the ct. 
might, before the trial of that deft., pronounce 
judgment upon the one that had been found guilty. 
538; 7 Dow. & Ry. 


_K. B. 673; 3 Dow. & Ry. M. ©. 510; 108 E.R. 
201, Cc. C. RR. 
‘Annotations :—Consd. R. v. Manning Cae a2 Q. B.D. 
241. Refd. R. v. Plummer, [1902] 2 K. 


910. —— Provided aa Hee satisfied 
other is guilty.|——One of two co-conspirators may 
be convicted of conspiracy in the absence of the 
other, if the Jury are satisfied that the other con- 
spirator was also guilty & would have been con- 
victed if he had been before the ct.—BEECcHkEy v. R. 








(1915), 85 L. J. P. C. 323; 114 L. T. 1; 25 Cox, 
C. C, 217, P. C. 
911. Fellow-conspirator immune _ from 


| prosecution.|—Ki. v. DUGUID, No. 841, ante. 
identity.)—I1f deft. jointly charged with another — 


e in arresting judgment. 
is sufficient to sustain the verdict if 
more than two are found guilty.—I. 
v. QUINN (1898), 33 I. L. T. 154.—IR. 
o. Conviction of same of one con- 
spiracy & others of another—Where all 
arged with same conspir 
several Leia are cha nied. 
it is a legal im- 
me should be found 


O. Evidence and Proof. 
(a) In General. 
912. Evidence of existence of conspiracy — 


there must be a direction that the | Admissible before showing connection of accused. | 


St a nen a eee YF ee AR SS EY RN Fy ly oe ane ee we ee 
a ee 





. are tanta na ak eo et bene = rl ny rent 








ran 





en eee ree 


risoners & convicted six:— | guilty of one conspiracy & some of 
Held: there was no repugnance on the 
face of the record su 


| another, & any accused not shown to 
bo a member of that conspiracy is 
entitled to demand an acquittal.—K. 
v. LALIT MOHAN ey ees (1911), 
I. L. R. 38 Cale. 559.—IND 


PART 1. SECr* = SUB SEUE: 8.~- 
a). 

912 i. Mvidence of existence of con- 
spiracy—-Admissible before showing con- 
nection of accused.J—It was proposed 
to show witness a pamphlet said to 


cient to justify 
It 


-}—~—Where 
with the 


Part J.—PRINcIPLES OF CRIMINAL LIABILITY. 


—R. v. SIDNEY (1683), 9 State Tr. 817; Fost. 

198. 

Annotations :-—Mentd. R. v. Hayes (1684), 10 State Tr. 
307 ; R. v. Crosby (1695), 12 Mod. Rep. 72; 
(1758), 2 Keny. 366; Eagleton v. Scingston 
Vos. 438; R. v. Watson (1817), 2 Stark. 116 
Mudd v. Suckermore (1836), 5 Ad. & EJ. 703; R. vw. 
rede iti 9C. & P. 462; R. v. Duffy (1849), 4 Cox, 
913. -|—On an indictment for high 

treason there are two cases in which the acts & 
declarations of some of the alleged parties to the 
conspiracy are evidence against others ; firstly, a 
conspiracy having been proved, to prove the overt 
acts stated in the indictment ; secondly, by way 
of foundation, to prove the existence of the con- 
spiracy with a view to showing afterwards that 
prisoner adopted, & became a party to, it. 

One of the overt acts being that prisoner led an 
armed force against the town, evidence of the 
presence of such a force in the neighbourhood the 
night before, was given:—Held: this was pro- 
visionally admissible before showing that prisoner 
was connected with it.—R. v. Frost (1840), 9 
CG. & P. 129, 162; 2 Mood. C. C. 140; 4 State 
Tr. N. S. 85; 1 Town. St. Tr. 1; Gurney’s Rep. 
749, C. C. RB. 

Annotations :-—Mentd. Redford v. Birley (1822), 1 State 
Tr. N. S. 1071; R. v. Tyrrell (1843), 2 L. T. O. 8S. 175; 
O’Connell v. R. (1844), 11 Cl. & Fin. 155: R. v. Cuffey 


(1848), 7 State Tr. N. 8. 467; R. v. Smith O’Brien (1848), 
7 State Tr. N. 8.1; R.v. Duffy (1849), 7 State Tr. N.S. 
795; KR. v. Bird (1851), 5 Cox, C. C. 20; Mansell v. R. 
(1857), 8 E. & B. 54; R. v. Bernard (1858), 8 State Tr. 
N.S. 887; R. v. Burke (1867), 10 Cox, C. C. 519; Dillon 
v. O’Brien & Davis (1887), 16 Cox, C. C. 245; eos 
ray aay (1911] 1 K. B. 149; R. v. Broadhurst, Meanley 
& Bliss Hill (1918), 13 Cr. App. Rep. 125. 


914. -|—In an indictment for con- 
spiracy, prosecutor may go into general evidence 
of its nature, before it is brought home to defts.— 
R. v. HAMMOND & WEBB (1799), 2 Esp. 719, N. P. 
Annotation :-—Mentd. Mogul S.S. Co. v. McGregor Gow 

(1889), 58 L. J. Q. B. 465. 

915. ——.]—It was proved that on the 
evening which had been fixed by the conspirators 
for a general outbreak, a large number of armed 
men were found assembled in a public-house. 
None of these men had been previously connected 
by the evidence with the conspiracy, neither did 
it appear that the house had ever been recognised 
as a place of meeting :—Held: that which was 
done & found in the house, was admissible in 
evidence.—R. v. CUFFEY (1848), 7 State Tr. N. S. 
467; 12 J. P. 648, 807; sub nom. R. v. Lacey, 
3 Cox, C. C. 517. 

916. ——— -|—R. v. Hunt (1820), 3 B. & 
Ald. 566 ; 2 Chit. 130; 1 State Tr. N.S.171; 106 
E. R. 768. 


Annotations :—Consd. R. v. Hinley (1844), 2 L. T. O. 8S. 
287; R. vw. O’Connell (1844), 1 Cox, C. C. 401; R. vw. 
Lacey (1848), 3 Cox, C. C. 517. Refd. R. v. Frost (1839), 
9C. & P. 129; Jones v. Tarleton (1842), 9 M. & W. 675: 
Boosey v. Davidson (1849), 13 Q. B. 257. Mentd. R. v. 
Fursey (1833), 6 C. & P. 81; R. v. Holden (1833), 5 B. 
& Ad. 347; HR. v. Hunt (1837), 6 Dowl. 5; BR. v. Newton 
(1837), 2 Nev. & P. K. B. 121; A.-G. v. Churchill (1841), 
8M. & Ww. 171; Binns v. Moseley & Cobbett (1857), 5 
W. R. 583; R. v. Fae 18 W. R. 6713; RR. v. 


> R 
Sheldon (1875), 32 L. T. 
917. Although accused not connected with 
conspiracy.]|—D. & others were charged under the 


A cat ata no a tren 


have beon published by an assocn. of 
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his was competent without first 
proving that prisoners wore present at 
he mecting where the matter was 
discussed, reserving to them the right 
of showing that they were not con- 
cerned therewith.—H.M. ADVOCATE v. 


461 —IR. 





ment for a consplracy, the admissions 
which pannels were members :—Held: of prisoner may be given in ovidence 
t against him before the existence of 
a conspiracy has 
M‘'KENNA’S CASE (1842), Ir. Cir. Rep. 


q. Proof—Sufficiency of.j—An in- 
dictment for conspiracy at common 
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_ Treason Felony Act, 1848 (c. 12), s. 3, with being 
in the possession of certain instruments & ex- 
_ plosive materials, with intent to use them for the 
- purpose of carrying out the objects of certain 
ad. treasonable combinations existing in the United 


Kingdom & abroad :—Held: for the purpose of 
showing a treasonable object on the part of 
prisoners, & negativing any private object, evi- 
dence might be given of the existence, down to a 
period nearly approaching the date of the alleged 
acts, in the country from which the explosive & 
instruments were brought, of a treasonable con- 
spiracy having for its object the alteration of the 
existing form of govt. by violent means, although 
such evidence did not establish that prisoners 
were members of or directly connected with, such 
i ee a v. DEASY (1883), 15 Cox, C. C. 


918. Evidence of nature of conspiracy admis- 
sible.|}—On the trial of an indictment for a con- 
spiracy to procure large numbers of persons to 
assemble, for the purpose of exciting terror in the 
minds of Her Majesty’s subjects, evidence was 
given of several mectings at which defts. were 
present, & it was proposed to ask a witness, who 
was a superintendent of police, whether persons 
complained to him of being alarmed by these 
meetings :—Held: the evidence was receivable, 
& it was not necessary to call the persons who 
made the complaints.—R. v. VINCENT, Frost & 
EDWARDS (1840), 9 C. & P. 275; 4 State Tr. N.S. 
App. 1366. 
enon :—Mentd. R. v. O’Connell (1844), 5 State Tr. 


919. -|—To show the object & character of 
a meeting & the justification for defts.’ conduct, 
evidence was admitted of statements made by 
persons on their way to, or at, the meeting, tending 
to show the objects of the meeting.— REDFORD v. 
BirmrLeEy (1822), 3 Stark. 76; 1 State Tr. N.S. 
1071, N.P. 

Annotations :—Refd. R. v. O’Connell (1845), 1 Cox, C. C. 
cee ae R. v. Williams & Vernon (1848), 6 State Tr. 
920. .|—LEvidence that A. was privy to a 

plot to murder B. by explosive machines, is 

sufficient to go to the jury on counts charging A. 

with the murder of C., accidentally killed by the 

explosion, & with conspiring to murder him, & 
as an accessory to the murder.—R. v. BERNARD 

(1858), 1 F. & F. 240; 8 State Tr. N.S. 887. 

Annotations :—Refd. R. v. Lomas (1913), 110 L. T. 239. 
Mentd. R. v. Kohn (1861), 4 F. & EF. 68. 

921. Conspiracy may be inferred from acts 
proved.|—-On information for conspiracy, the fact 
of conspiring need not be proved, but may be 
collected from other circumstances.—R. v. PAR- 
on (1763), 1 Wm. BI. 392, 401; 96 E. R. 222, 

9. 

922. -j—In an indictment for an ordinary 
conspiracy, there is no necessity to prove @ con- 
Spiracy ,in the first instance between defts.; but 
prosecutor may give in evidence the acts of defts. 
before attempting to connect them in one common 
design, for the acts of each are evidence against 
himself only, & they may be the only sources 














(1841), Ir. Cir. Rep. 74.—IR. 


r. One prisoner picading guilty — 
Admissibility of his evidence against 
other.}—Where two prisoners were 
jointly charged with conspiracy, & on 
being arraigned one pleaded guty & 
the other not guilty. prisoner who had 


been proved.— 


CUMMING (1848), J. Shaw, Just. 17.— pleaded guilty could not be admitted 
SOOT. | nT Gilatnod money under Iaike pmotonces, #4 & Witness against the other prisoner. 
Pp. Not necessary to admit ad- although the prisoner was assisted by jy %: ASHER wane , 

missions by accused.}—On an indict- two other persons.—Macratu’s Casz N. Z. L. R. 592.—N.Z, 
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, 8, 

Ys Wd» (0) GE (C)+I 
from which the jury may be called on to infer the 
conspiracy.—R. v. BrirraIn & SHACKELL (1848), 
11 L. T. O. 8S. 48; 12 J. P. 199; 8 Cox, C. C. 76. 
923. -l—The essence of the offence is the 
to carry out an unlawful purpose, & 
-ymbination & conspiracy is to be 
the conduct of the parties. If 





take several steps, all tending to- 


vious purpose, it is for the jury to 

those persons had not combined 

bring about that end which their 

7 appears adapted to effectuate. 

— ----- ,1851), 5 Cox, C. C. 404; subse- 

nt proceedings, sub nom. R. v. ROWLANDS, 5 
ox, C. C. 466. 


(6) Concert. 
924. Evidence of concert necessary—Fraud in 
le of horse.]—R. v. Pyweit (1816), 1 Stark. 
2. N. P. 
Kenrick (1843), 5 Q. B. 49. 
911K BR AKAN Dats 


Jn an indictment against 

» ~-y avy avey aey G., & H., for conspiracy to 

M. by selling a glandered horse as a sound 

the evidence was, that A. having previously 

d M. by selling him a kicking horse, defts. 

B., C., D., & E., obtained that horse from M. in 

exchange for a glandered horse, which he subse- 

quently sold. A., accompanied by G., afterwards 

sold M. another horse, in which transaction the 

latter was again defrauded. Some evidence was 

given to show that A., was frequently in company 

with some of the other defts., that he was aware 

of a previous sale of a glandered horse by them, 

but there was no other evidence to connect him 

with its sale to M. :—Held: in the absence of any 

evidence clearly leading to the conclusion that A. 

was a party to that sale, there was no evidence of 

a conspiracy to go to the jury against him.—R. v. 
READ (1852), 6 Cox, C. C. 134. 

926. Raising price of goods.|—On motion 
for criminal information against two persons for 
endeavouring to raise the price of oil, it must 
appear distinctly that they combined together, as 
it is no offence for an individual separately so to 
endeavour.—R. v. HILBERs (1818), 2 Chit. 163. 

927. False representation as to solvency.|— 
A party may be convicted of a conspiracy to cheat 
& defraud by means of a false & fraudulent repre- 
sentation as to the solvency or the trade of another, 
although the representation was oral; but the 
question will be not merely whether the representa- 
tion was false & fraudulent, but whether it was 
made in collusion with co-deft. for the purpose of 
cheating prosecutor. Evidence, however, that at 
the time it was made, deft. knew it to be false, 
coupled with any circumstances showing that he 
had an object in view in making it, will be evidence 
to go to the jury in support of the charge.—R. v. 
TIMOTHY (1858), 1 F. uF. 39. 

928. ——~ Transfer of railway ticket.]—On an 











met together & concerted the proceed- 
roa ee ing carried out; it was sufficient if the 
jury was satistied from their conduct 
& from all the circumstances, that 
in voncert.—-R. vv. 


O. (b). 


9241. Evidence of concert necessary. ] 
—Upon an indictment for conspiracy 
to procure by fraud the return of one 
F. as a member of the Legislative 
Assembly :—Held: that it was clearly 
unnecessary to prove that all the 
defts. or any two of them, actually . 
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indictment for conspiracy for the sale & trans- 
ferring of a railway excursion ticket not trans- 
ferable:—Held: prisoners must be acquitted 
unless there was a previous concert between them 
to obtain the ticket for the purpose of its being 
fraudulently used.—R. v. ABSOLON & CLARK (1859), 
1F. & F. 498. sus 
929. Larceny.|—Prisoners were indicted 
for conspiring to commit larceny. The evidence 
was bhat, prisoners were seen by a policeman to 
sit together on some doorsteps near a crowd, & 
when a well-dressed person came up to see what 
was going on, one of the prisoners made a sign to 
the others, & two got up & followed the person 
into the crowd. One was seen to lift the tail of 
the coat of a man, as if to ascertain if there was 
anything in the pocket, but making no visible 
attempt to pick the pocket, & to place a hand 
against the dress of a woman but no actual attempt 
to insert the hand into the pocket was observed. 
Then they returned to the doorstep & resumed 
their seats. They repeated this two or three 





times. There was no proof of any preconcert, 

nmthawn thaw dbin- ---—-- - wriw#wt not to be 
ee ee ee ee) = * F 

930. .|—On an indictment for conspiracy, 





it is not proper to include defts. who have not been 
privy to the acts relied upon as proof of the alleged 
conspiracy, & whose offences, whatever they may 
have been, are wholly separate & distinct. If the 
proof of the alleged conspiracy consists of proof 
that the substantive crime has been committed, 
however legal such a course may be, it is not satis- 
factory.—R. v. BouLTON (1871), 12 Cox, C. C. 87. 

931. Obtaining goods by fraud.]~—A. ob- 
tained goods on credit at B.’s suggestion, in order 
that A. might sell them to B. below their value, 
B. aiding A. as a referec, & giving him a character. 
The evidence was such that B. must have known 
that A. was getting the goods without any inten- 
tion of paying for them :—Held: B. was guilty 
of conspiring with A. to defraud.—R. v. ORMAN & 
BARBER (1880), 14 Cox, O. 0. 381. 

932. Direction to jury.|—-On a charge of 
conspiracy it is misdirection to discuss the case of 
each deft. separately without reference to the 
alleged concert.—R. v. BAmLEY & UNDERWOOD 
(1913), 9 Cr. App. Rep. 94, ©. C. A. 

933. Injury to person.|—When violence 
has been used by conspirators, each one must be 
distinctly affected with the knowledge of the design 
to hurt. a 

If there was a conspiracy to commit arson, & 
one party, without the knowledge of the other, 
decided to resort to murder, they were not all 
guilty of conspiracy to murder (AvorRy, J.).—R. 
v. KERR (1921), 15 Cr. App. Rep. 165, CU. C. A. 

984. Agreement with particular objects of con- 
Spiracy.]—If several persons join in the same con- 
spiracy, some intending by the means employed 
to force the Govt. to change their measures, 
whilst the object of others is to sever Ireland from 
England, each is responsible for both intents.— 
R. v. DowLina (1848), 7 State Tr. N. S. 881; 
12 J. P. 678 ; 3 Cox, C. O. 509. | 
Annotation -—Refd. R. v. Meany (1867), 15 W. R. 1082. 


= ene 











450; 140. L. R. 205.—CAN, 

924 ili. .}—In order to constitute 
the offence of abetment by conspiracy 
there must be a combining together of 
two or more persons in the conspiracy, 





19 U. C. R. 48.— & an act or illegal omfasion must take 
piece in pursuance of that conspiracy 
MASTER in order to the doing of that t 


Munpa v. R, (1901), I. La Re 


AM Firrers Co- KALIL 
(1905), 9 O. W. R. ' 28 Cale. 797,—IND. 


Part I.—PRINCIPLES oF CRIMINAL LIABILITY. 


(c) Acts and Words of Co-Conspirators. 


935. Acts & words of each conspirator evidence 
against others—If connected with common pur- 
ose.]|—R. v. STONE (1796), 25 State Tr. 1155; 
Term Rep. 527; 101 EB. R. 684. 
Annotations :—Refd. R. v. Meany (1867), 15 W. R. 1082. 


nell. 1844), 5 State T ; N . . e e ° e 
(1946), 1 Gox, C0210. ee Benen oe 








936. I—R. HA 
State Tr. 199. RDY (1794), 24 


Annotations :-—Consd. R. v. McCafferty (1867), 15 W. R 
1022. Refd. R. v. Stone (1796), 25 uate Tr. 1155: R. 
v. Watson (1817), 2 Stark. 116: Redford v. Birley (1822), 
3 Stark. 76; R.v. O’Connell (1844), 5 State Tr. N.S. 1; 
A.-G. v. Briant (1846), 15 M. & W. 169: R. 

Ranken & Hamilton (1848), 7 State Tr. N. 3S. ; 
Mulcahy v. R. (1867), 15 W. R. 446: R. v. Wem M 

_ 15 W, R. 1082; Marks v, Beyfus (1890), 25 Q. B. D. 494. 
Mentd. R. v. Edwards (1812), 4 Taunt. 309; R. v. Barber 
& pies (1844), 8 J. P. 644; R. v. Blake (1844), 6 3: B. 
126; Conway & Lynch v. Rk. (1845), 1 Cox, C. C. 210; 
R. v. Garbett (1847), 2 Cox, C. ©. 448; R. v. Smith 
O’Brien (1848), 7 State Tr. N.S. 1; R. v. Duffy (1849), 7 
State Tr. N.S.795; R.v. Petoherini (1855), 7 Cox, GC. C. 79. 


937. -——.]—Where there is evidence of 
several persons having engaged in a conspiracy, 
what is said by any of them at another time & 
place, respecting the object of the conspiracy, is 
evidence against the others.—R. v. SALTER (1804), 
5 Esp. 19% 

938. -]}—Evidence of an admission 
made by one of several defts. in trespass, will not, 


Vv. 


v. Grant, 











: 
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it is true, establish the others to be co-trespassers ; 
but if they be established to be co-trespassers by 
other competent evidence, the declaration of the 
one as to the motive & the circumstances of the 
trespass will be evidence against all who are 
proved to have combined together for the common 
object (LORD ELLENBOROUGH, C.J.).—R. v. HARD- 
WICK (IHHABITANTS) (1809), 11 Hast, 578; 103 
E. R. 1129. 
Annotations :—Refd. Perham v. Haynal (1824), 2 Bing. 306 ; 
aniels v. Potter (1830), 4 C. P. 262. Mentd. fl. v. 
R. v. Petcherini (1855), 


Vickery (1848), 12 Q. B. 478; 

7 Cox, C. C. 79. 

939. ——— ———.]—-R. v. Watson, No. 952, post. 

940. .j—A. was charged with having 
conspired with J. & others unknown, to raise 
insurrection & obstruct the laws. It was proved 
that A. & J. were members of a chartist lodge, & 
that A. & J. were at the house of the latter on a 
certain day, on the evening of which A. directed 
people assembled at that house to go to the race 
course at P., whither J. & other persons had gone: 
—Held: on the trial of A., evidence was receivable 
that J. had, at an earlier part of the same day, 
directed other persons to go to the race course; & 
it being proved that J. & an armed party of the 
persons assembled went from the race course to 
an inn, evidence might be given of what J. said 
at the inn, it being all one transaction.—R. v. 
SHELLARD (1840), 9 C. & P. 277. 











available against both defts. 


they | to defraud certain persons named, 


PART I. SECT. 6, SUB-SECT. 8.— 
O. (oc). 


935 i. dcls & words of each con- 
spirator evidence against othere—If con- 
nected with common purpose.}—On a 
trial for conspiracy to defraud by 
means of the fraudulent & collusive 
transfer of a pretended promissory 
note & the institution & prosecution 
in the civil cts. of an oppressive suit 
at law based on the note, a deposition 
made in such civil suit by pltf. therein, 
one uf the accused, may be received & 
read to the jury as evidence not only 
against him but also against his co- 








deft.—R. wv. Murp 
Q. L. R.305.—CAN. coe ae 
935 il. }—L. C. & Co., a 


firm of contractors in Q., tendered to 
harbour comrs. for work to be done 
thee OD roval of une govt., sending 
ers, one 

eee ag n their own name, 
commmon mistake as to price of a por- 
tion of the work in all three. Deft. 
peasy whose brother had been admitted 
o the firm as a partner without the 
payinent of any capital, was both a 
meomber of Parliament & of the harbour 
commission. The three tenders with 
others were received & opened by the 
comrs., doft., McG., be present, & 
nee then forwarded govt. at 
wa. Deft., MoG., went to Ottawa 

& succeeded in obta from govt. 
Paicteraa ry particulars of the calculations 
which he savas a cee ri tt 
rother etter. 

When the mistake in tho rice was 


notified by the govt. engineer to the 
threo tenderers, one tender was with- 


one was varied, g t 

shied than others & the Ann's was 
m as was with the 

nanifest error, & so became the lowest 


nder, & was thus accepted. On 
govt. ineer was given o situation 


arbour commission, & th 
chief engineer of the publio Works 
a 7 
nent from the firm. ha gente aa The 
i was executed, promisso 
O an a lied oe snouset 
e 
yen to the deft., McG. id 
A e conmactions, ingens ne 
conspirators were receivable in a 0 
evid 
in the clroumstances. If at first not 


became so when the proof had so far 
advanced & cumulated as to indicate 
the existence of a common design ; 
(2) entries in the books of the firm 
were evidence against deft., C., & state- 
ments prepared therefrom by an 
accountant were good secondary evi- 
dence in the absence of the books 
withheld by defts.—R. v. CONNOLLY 
(1894), 25 . R. 151.—CAN. 


935 iii. -}—Before the acts 
of alleged conspirators can be given in 
evidence there must be some pre- 
liminary proof of an acting together, 
but it is not necessary that a con- 
spiracy should first be proved.—R. v. 
sal (1904), 11 B. C. R. 24.— 








935 iv. -}—The acts, con- 
duct, & statements of a co-conspirator 
are admissible if they relate to the 
common design, being in fact a part of 
tho res geste in the execution of the 
purpose of the conspiracy with L., 
which failed, or an attempt to commit 
the crime of arson itself, the intent of 
arson being the intent of a conspiracy 
to commit it:—Held: also, that the 
evidence of L., though of a single act 
of the deft., was admissible in proof 
of the intent to defraud, notwithstand- 
ing that that intent scarcely needed 
proof, as it must be inferred from 
proof of a conspiracy to burn a building 
which is insured.—R. v. WILSON (1911), 
19 W.L. R. 657; 1 W. W. R. 272.— 


935 v. -}—Where a crime 
is charged, & in pro facts leading 
up to it, the evidence shows that the 
accused was a party to a criminal 
conspiracy relating thereto, the evi- 
dence of the acts & statements of each 
conspirator is admissible.——-R. v. KHLLY 
ve ), 35 W.L. R. 46; 11 W. W. R. 

6. CAN. 


9365 vi. .]-—Statements made 
in the absence of the accused by per- 
sons e ed in an unla act are 
not evidence against the accused who 
had given directions for such act, 
unless it appear that all the parties 
were engaged on such act with a com- 
mon unlawful object.—R. v. PET- 
OCHERINI (1855), 7 Cox, C. CO. 79.—IR. 

935 vii. —— .}—An indictment 
alleged a conspiracy by three persons 

















a A Re se 


creditors of one of the accused, F., he 
being then insolvent & in contempla- 
tion of bankruptcy, by a pretended 
sale & pretended payments. Shortl 
after the alleged pretended sale 
ar fer the accused, F., was ad- 
udicated a bankrupt on a creditor’s 
petition, & F. was subsequently 
ublicly examined in regard to his 
ransactions with the other two 
accused. The statements made by 
him on his public cxamination were 
admitted on the trial fur conspiracy 
as evidence against all three accused :-— 
Held: the crime was complete before 
the bankruptcy, & that it could not be 
said that the statements made by F. 
on his public examination were made 
in pursuance of the conspiracy to 
commit it, & that they ought therefore 
not to have been admitted.—RK. v. 
FARRELL (1896), 14 N. Z. L. R. 605.— 


935 viii. ———- ———.]—H. 
CATE vw. REID (1858), 3 Irv. 235; 
Jur. 176.—SCOT. 

935 ix. .}-—The accused was 
charged under Act 16 of 1908, 8. 7, 
with conspiracy, in that between Nov. 
1909, & Feb. 1910, at Johannesburg, 
he conspired with one C. at San 
Francisco to commit the crime of 
pitere in the Transvaal forged bank- 
notes. 

The Crown then sought to put to the 
jury a letter from Cox, San Francisco, 
to the accused here, dated July 19, 
1910, in which Cox writes that he 
‘* gave it up for a bad job, as I could 
not do anything without the fiver, & 
I have not reccived the fiver you speak 
about in your letter. ... Now I can 
get the job done in Seattle, but if you 
are going to send the fivo note, register 
the letter. ... So if you mean what 
you say, get the N. I will do the 
work, ...”:—-Held: having regard 
to the distance between the parties, & 
all the circumstances, that the letter 
was sufficiently connected with the 
time laid in the indictment & the sub- 
jeot-matter of accused’s two letters to 
Cox to permit its going to the jury.— 
k. v. GORDON (1910), T. P. D. 272.-—- 


Ss. AF. 
5. Documenis found in 
ssesston of accused or of others.)—— 
Dn a charge of seditious conspiracy, 


M. ADvo- 
31 Se. 














124 


Sect. 6.—Degrees of criminal liability: Sub-sect. 8, 
O. (ce); sub-sect. 9. Part II. Sect. 1: Sub- 
sect. 1, A. (a) & (b) 1. & 74.) 

941. .|—Evidence of the acts of a 
conspirator is admissible against a co-conspirator, 
if there be evidence to connect the deft. with such 
acts, & a declaration accompanying an act is a 

art of the act itself.—A.-G. v. SELLERS (1846), 7 

.T. O.S. 187; 10 J. P. 376. 

942. Not if unconnected with common pur- 
pose.|——-A count for conspiracy charged that T. & 
B. conspired to cause certain goods which had been 
& were imported & brought into the port of 
London from parts beyond the seas, & in respect 
whereof certain duties were then & there due & 
payable to the Queen, to be carried away from the 
port & delivered to the owners without payment 
of a great part of the duties, with intent thereby 
to defraud the Queen. It was proved that B. 
received the proceeds of a cheque drawn by T. 
after the goods were passed. The counterfoil of 
this cheque was offered in evidence, on which an 
account was written by T., showing, as was 
suggested, that the cheque was drawn for half 
the aggregate proceeds of several transactions, 
one of which corresponded in amount with the 














really due on the above goods:—Held: not 
evidence against B. The evidence must be re- 
jected on the principle that a mere statement 
made by one conspirator to a third party, or any 
act of such conspirator not done in pursuance of 
the conspiracy, is not evidence for or against 

another conspirator (LORD DENMAN, C.J.).—R. v. 

BLAKE (1814), 6 Q. B. 126; 13 L.J.M.C. 131; 8 

J.P. 596; 8 Jur. 6663; 115 E. R. 49. 

Annotations :—Mentd. Redford v. Birley (1822), 1 State Tr. 
N.S. 1071; R.v. Hamilton (1846), 10 Jur. 1028; Nash 
v. R. (1864), 4 B. & 8. 935; R. v. McCafforty (1867), 10 
Cox, C. C. 603; Mulcahy v. R. (1868), L. R. 3 H. L. 306 ; 
R. v. Watkinson (1872), 26 L. T. 853. 

943. .|—Statements of one conspira- 
tor are not admissible against another unless they 
be in furtherance of the conspiracy.—R. v. PEPPER, 
R. v. Puatt, [1921] 3 K. B. 167; 90 L. J. K. B. 
1152; 85 J. P. 264; 37 T. L. R. 863; 65 Sol. Jo. 
715; 16 Cr. App. Rep. 12, C. C. A. 
ion -—Mentd. QR. v. Hales (1923), 17 Cr. App. Rep. 


944. Offence committed in pursuance of 
conspiracy—Evidence of common purpose.]—A 
number of persons were charged with murder 
committed by an act done in the course of a con- 
spiracy for the purpose of liberating a prisoner, of 
which conspiracy he was cognisant :—Held: acts 
of that prisoner, within the prison, & articles 
found upon him, were admissible in evidence 
against the persons so charged.—R. v. DESMOND 
(1868), 11 Cox, C. C. 146. 











! 
| 


CRIMINAL LAW AND PROCEDURE. 


945. ——- ——- ———.]—R.. v. Jessop (1887), 16 
Cox, C. C. 204. 
Annotation :—Refd. R. v. Abbott (1903), 67 J. P. 151. 


946. .|—Explosive Substances 
Act, 1883 (c. 3), s. 4, provides that any person 
who makes or has in his possession & under his 
control any explosive substance under certain 
circumstances, shall be liable to penal servitude :— 
Held: if several persons are connected in a com- 
mon design to have articles, amounting to an 
explosive substance within the above Act, made 
for an unlawful purpose, each of the confederacy 
is responsible in respect of such articles as are 1n 
the possession of others connected in the carrying 
out of their common design.—R. v. CHARLES 
(1892), 17 Cox, C. C. 499. 

947. ee Se —R. v. CHAPPLE & 
BOLINGBROKE (1892), 66 L. T. 124; 56 J. P. 360 ; 
17 Cox, C. C. 455, C. C. R. 

948. —— No evidence offered against one 
prisoner.]—R. v. GARDNER & HUMBLER (1862), 9 
Cox, C. C. 332. 

949. ——- ——.]—_R. 1. STANSFIELD, KIRK- 
woop & DALE (1831), 1 Lew. ©. C. 118. 145, 
C. Cc. R. 

950. 

















Telephone conversations.} — kt. 








difference between the duty paid & the duty | v. Lewis & Hickman (1920), 84 J. P. 64. 


951. Acts & words of each conspirator evidence 
against others—If connected with common pur- 
pose.|— R. v. HoRNE TooKE (1794), 25 State Tr. 1. 


Annotations :—Refd. R. r. Stone (1796), 25 State Tr. 1155 ; 
Redford v. Birley (1822), 3 Stark. 76; HK. v. Parry, Rea & 
Wright (1837), 7 C. & P. 836; R. v. Meany (1867), 15 
W. R. 1082. _Mentd. Eagleton v. Kingston (1803), 8 Ves. 
438; KR. v. Lambert (1810), 31 State Tr. 335; RR. v. 
Watson (1817), 32 State Tr. 1; KR. v. Smith (1828), 8 
B. & C. 341; R. vw. Frost (1839), 4 State Tr. N. 8. : 
R. v. Zulueta (1843), 1 Car. & Kir. 215; Conway & Lynch 
v. R. (1845), 5 L. T. O. 8. 458; RR. v. Grant, Ranken & 
Hamilton (1848), J State Tr. N. S. 507; Mansell v. R. 


(1857), 8 E. & B. dof 


952. Papers found at house of conspirator ad- 
missible.|—Papers found in the lodgings of a co- 
conspirator at a period subsequent to the appre- 
hension of prisoner may be read in evidence, 
although no absolute proof be given of their 
previous existence, where strong presumption 
exists that the lodgings had not been entered by 
any one in the interval between the apprehension 
& the finding, & where the papers are intimately 
connected with the objects of the conspiracy as 
detailed in evidence. 

Qu.: whether seditious questions & answers 
found in the possession of a co-conspirator, but 
not published, may not from their close connection 
with the nature & object of the conspiracy be 
read in evidence, although no positive & direct 
proof be given that use was made of this or any 
other such instrument, in furtherance of the 
design. If such positive evidence were to be 





after the fact of conspiracy between 
the parties has in the opinion of the 
judge been primd facie established, 
the acts & declarations of one con- 
spirator in regard to the common 

esign are evidence against the others. 
On such a charge documents found in 
the hands of the accused are admissible 
in evidence & are prima facie evidence 
against him. Documents found in the 
hands of other persons charged with 
a parties to the conspiracy & 
relating to it are also admissible 
against an accused. Documents found 
in the hands of parties other than those 
charged with being parties to the con- 
rl roe are admissible against accused 
if they relate to the actions & conduct 
of the persons charged with the con- 
spiracy or to the spread of seditious 
propagends as one of the purposes of 
he conspiracy & can be traced as 


coming from a party to the conspiracy. 
Letters connecting the party to the 
Sarees | with the act of sending 
seditious literature is evidence against 
him & his co-conspirators.—R. v. 
RUSSELL, [1920] 1 W. W. R. 624; 51 
D. L. R, 1.—CAN. 


_ t. ——— Against conspirator join- 
ing later.J—A letter written by one 
conspirator to another, upon tho sub- 
ject of the conspiracy, may be read in 
evidence against a third person who 
had not joined in the conspiracy until 
after the letter was written.-—-BLACK- 
yoo” v. GREGG (1831), Hayes, 277.-— 





Letter writien before 
alleged commencement of conspiracy.; 
Held; (1) a Jetter could not be read 
in support of the charge of cons aed 
libelled as commencing at a date sub- 


sequent to that of the letter. 

(2) Where the letter eer to 
the alleged common design had been 
directed to one of the panels & found 
in possession of another it was com- 
pont evidence against both although 
t was not shown that the writer was 
a conspirator or that the contents were 
true, or that it was ever seen by tho 

“to whom it was addrcssed.— 
ADVOCATE v. CUMMING (1848), 


*, 


J. Shaw, Just. 17.--SCOT. - 


b. —-—— -——— Letter not proved not 
to be written by conspirator—Found in 
possession of ela Vhoor }—In a 
conspiracy a letter evidently relating 
to the business of the conspiracy 
addressed to one of the panels & foun 
in her house three or four days after 
hig erp oene on although there is 
not sufficient proof that it was written 


Part IT.—OriGInAL CRIMINAL JURISDICTION. 


given, the document would certainly be admis- 
sible.—R. v. WATSON (1817), 2 Stark. 116; 
State Tr. 1. 


Annotations :—Consd. R. v. Blake Bag 6 Q. B. 126 
A.-G. v. Briant (1846), 15 M. & W. 


Redford v. Birley (1822), 1 State Tr. N. 8S. 1071; Tooth 
v. Bagwell 825). 2C. & P. 187; R.v. Du (1849), 7 
State Tr. N. 8. 795; Mulcahy v. R. (1867), 15 W. R. 446; 

Cc Marks v. 


R. v. McCafferty (1867), 10 Cox, C. C. 603 ; 

Beyfus (1890), 63 L. T. 733. 

953. Correspondence between conspirators—As 
evidence for defence.|—On indictment for a con- 
spiracy, the letters of one of defts. to the other are 
under certain circumstances admissible in evidence 
in his favour, to show that he was the dupe of the 
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other, & not himself a participator in any fraud.— 
R. v. WHITEHEAD (1824), 1 C. & P. 67. 

954. Answers in Chancery by accused admissible.] 
—On the trial of an indictment for a conspiracy, 
the answers in Chancery of defts., made on oath 
by them-in a suit instituted against them by 
prosecutor, are receivable in evidence on the part 
of the prosecution.—R. v. GOLDSHEDE (1844), 
1 Car. & Kir. 657. 

Annotation :—Apld. R. v. Coote (1873), L. R. 4 P. C. 599. 


SuB-SECT. 9.—MISPRISION. 
See Part XXI., Sect. 1, post. 


Part 11—Original Criminal Jurisdiction. 


Secr. 1.—COURTS OF CRIMINAL JURISDICTION. 
SuB-sEcT. 1.—Hiau Courr or PARLIAMENT. 
A. House of Lords. 

(a) In General. 


955. Petition not Trae toe — Fox’s (Jus- 
TICE) CASE (1805), 45 Lords Journals 181, 319, H. L. 


(b) Trial of Peers. 
i. When triable. 


956. Treason & felony.| — At the common law, 
in these four cases only, a peer shall be tried by 
his peers, in treason, felony, misprision of treason, 
& misprision of felony, & the statute law which 
gives such trial, hath reference unto these, or to 
other offences made treason or felony, his trial 
by his peers shall be as before. But in this case 
of a premunire, the same being only in effect but a 
contempt, no trial shall be here in this of a peer by 
his peers (FLEMMING, C.J.).—R. v. VAUX (LORD) 
Cee 1 Bulst. 197; 12 Co. Rep. 93; 80 E. R. 

957. -.|—R. v. Norris (Lorp) (1616), 1 
Roll. Rep. 297; 81 HE. R. 498. 

958. Not for contempt.] —R. 
No. 956, ante. 

959. Not for breach of the peace.}] — R. v. Car- 
MARTHEN (MARQUIS) (1720), Fortes. Rep. 359; 
92 KE. R. 890. 

960. Right of Irish peer.] — MacaGuIRE’s (LorpD) 
CASE (1645), 4 State Tr. 653. 


Annotations :—Refd. R. v. Martin (1848), 6 State Tr. N. S. 
hate Menti. Wensleydale Peerage Case (1856), 8 State 
D tgs e ' » e 


961. |—R. v. GRAVES (LORD) (1887), 4 
State Tr. N. S. 609, n. 

962. Whether right of trial can be waived.) -— 
On the trial of Lord D. before his peers :—Held : 
(1) prisoner had no right of challenge because the 
panel was made by the Seneschal; (2) no special 
number of peers was necessary provided there 
were more than twelve; (3) at least twelve must 
agree to find prisoner guilty ; (4) the High Steward 
could not speak to the peers in the absence of 
prisoner ; (5) prisoner could not waive his right to 
trial by his peers & be tried by the country.—R. v. 


em a ed en nt rr ab eee et perp reais 





v. VAUX (LORD), 














by a co-conspirator is an admissible 
article of evidence.—H.M. ADVOCATE 
v. HUNTER (1838), 2 Swin. 1.—SCOT. 
c. Statements at & after arrest, }—— 
Where a statement of fact made b 
one of several persons charged with 
conepireey is repeated by a detective to 
anoth er of them & the latter under 
POET, to. Bay anything, evi- 
“-“ -Amissible against 


person making it. 


oe rrr tt eet eer res mate ee nent nent ae 


Dacres (LorpD) (1535), Kel. 56; cited in Moore, 
K. B. at p. 622; 72 E. R. 798 
Annotations :— As to (2) & (3) Refd. Audley’s Case (1631), 3 


State Tr. 401. As to (4) Refd. Morley’s Case (1666), 6 
State Tr. 769. As to (5) Refd. R. v. Knowles (1694), 12 
Mod. Rep. 55; Generally, Mentd. Calvin’s Case (1609) 


7 Co. Rep. 1 a; Anon. (1613), 12 Co. Rep. 130; R. v. 
Warmole (1619), Palm. 35; Stanley’s Case (1663), Kel. 86; 
R. v. Plummer (1701), 12 Mod. Rep. 627; HK. v. Borthwick 
(1779), 1 Doug. K. B. 207. 

963. .| — AUDLEY’sS (LORD) CASE (1632), 3 
State Tr. 401; Hut. 115; 123 E. R. 1140, H. L. 
Annotations :—Mentd. Grigg’s Case (1660), T. Raym. 1: 

Morley’s Case (1666), 6 State Tr. 769 ; Brown’s Case (1673.. 

1 Vent. 243; RR. v. Warden of the Fleet (1699), 12 Mod. 

Rep. 337; R. v. Azire (1725), 1 Stra. 633; R. v. Reading 

(1734), Cunn. 140; R. v. Serjeant (1826), Ry. & M. 352 

R. v. Story (1849), 13 J. P. 766; 

5 B. & S, 364. 

964. ——-.]—R. v. GRAVES (LORD) (1887), 4 
State Tr. N. S. 609, n. 





eove v. Wood (1864), 


ii. Procedure. 

965. Mode of trial—Before Lord High Steward.] 
—The name, style & title of office in the case of a 
proceeding in the ct. of the High Steward & before 
the King in Parliament is the same, but the offices, 
powers & pre-eminences annexed to them differ 
very widely, & so does the constitution of the cts. 
where the offices are executed. 

In the Ct. of the High Steward he alone is judge 
in all points of law & practice. The peers triers 
are merely judges of fact, & are summoned by 
virtue of a precept from the Hgh Steward to 
appear before him on the day appointed by him 
for the trial, ut rei veritas melius sciri poterit. 

The High Steward’s commission, after reciting 
that an indictment has been found against a peer 
by the grand jury of the proper county, empowers 
him to send for the indictment, to convene prisoner 
before him at such day & place as he shall appoint, 
then & there to hear & determine the matter of 
such indictment, to cause the peers triers tot et 
tales per quos ret veritas melius sciri poterit at the 
same day & place to appear before him, veritateque 
inde comperta, to proceed to judgment according 
to the law & custom of England, & thereupon to 
award execution. 

The sole right of judicature is in cases of this 
kind vested in the High Steward, it resides solely 





ae ee, 


Evidence of a statement made by | obtained or of giving a confederate an 
one of such persons to the prosecutor — 
ought not to be allowed to go to the 
jury without a caution that it must 
be disregarded unless they convict the 


opportunit 


to escape.—R. v. ECCLES 
(1881), 7 


e L. R. 36.—AUS, 


PART II. SECT. 1, SUB-SECT. 1.— 
A. (b) ii 


A statement made by one of such ‘ 
persons when in custody after the con- 
spiracy is at an end is admissible 
against others, if it was made for the 
purpose of protecting the plunder 


d. Trial of peers &: commoners— 
Whether peers sworn to try may object. }— 
R. v. LOUDOUN (EARL) (1834), 10 
State Tr. 989.—SCOT. 
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Sect. 1.—Courts of criminal jurisdiclion: Sub-sect. 
1, A. (b) ti. & B.3 sub-sect. 2, A.] 
in his person, & consequently without this com- 
mission, which is but in the nature of a commission, 
of oyer & terminer, no one step can be taken in 
order to a trial, & when his commission is dissolved, 
which he declares by breaking his staff, the ct. 
no longer exists.—FERRERS’ (HARL) CASE (1760), 
Fost. 188; 19 State Tr. 885, H. lL. 

See, further, Courts, Vol. XVI., pp. 188, 184, 
Nos. 312-320. 

966. Trial for treason or felony-——By indict- 
ment.]—The trial of a peer of the realm for treason 
or felony is by indictment, & upon this indictment, 
he shall be arraigned before the constable of 
England or the High Steward, & he shall be tried 
by his peers upon their honours, not upon their 
oaths. There must be twelve peers at least, & 
the lowest peer shall give his verdict first, & so 
seriatim.—ANON. (1899), Jenk. 73; 145 E. R. 52. 

967. —-—- —-—.|—-DIGBIE’s (LORD) CASE (1626), 
Hut. 181; 123 BE. R. 1152. 

968. Trial for murder— On coroner’s inquisi- 
ens PEMBROKE’S (EARL) CASE (1678), 6 State 
Tr. 1309, H. L. 

969. Removal of trial—— From Central Criminal 
Court—By certiorari.}—-(1) Sect. 57 of Offences 
against the Person Act, 1861 (c. 100), extends to a 
case where the second marriage is celebrated 
beyond the King’s dominions. 

(2) Earl R. was arrested & charged with bigamy, 
subsequently the grant jury found a true bill, & 
the recorder wrote to the House of Lords informing 
their lordships that a true bill had been found 
against Earl R., a peer of the realm. It was moved 
in the House that the bill of indictment for felony 
found by the grand jury be removed before the 
House by writ of certiorari. This was done, & Earl R. 
was allowed to enter into recognisances with no 
sureties to appear before the House at any time 
he should be so ordered.—R. v. RUSSELL (EARL), 
[1901] A. C. 446; 70 L. J. K. B. 998; 85 L. T 
253; 17 T. L. R. 685; 20 Cox, C. C. 51, H. L. 
Annotations :——As to (1) Refd. R. ». Audley, [1907] 1 K. B. 


383: R. v. Wheat, R, v. Stocks, [1921] 2K. B. 119. Asto 
(2) Gonsd. Re Kinross (1905), 74 L. J. P. C. 137. 


970. Number of peers necessary.| —- ANON., No. 
966, ante. 

971. ——-.]— R. v. Dacres (LorpD), No. 962, 
ante. 

972. Parliament prorogued.] — (1) On the 
trial by commission of an indictment for high 
treason Lord D. pleaded that he ought to be tried 
by the whole body of the House of Peers in Par- 
liament, because Parliament was still continuing, 
being under a prorogation, & not dissolved, & 
because there was some agitation of the matter 
concerning the prosecution, upon his petition, in 
the House of Lords :—Held: the ct. had juris- 
diction & the plea must be overruled. 

(2) At the close of the case for the prosecution 
he applied for an adjournment until the next day, 
to enable him to review the notes he had taken & 
prepare his defence :—Held: the case must pro- 
oir aaa (LORD) CAsE (1686), 11 State 
Tr. 510. 

Annotations :—As to (2) Refd. R. v. Kinloch (1746), 18 


State Tr. 395. Generally, Mentd. R. v. Kinnear (1819), 
aoe & Ald. 462; R. v. Winsor (1865), 10 Cox, C. C. 276, 


973. Right of Lords Spiritual to sit.] —R. »v. 
KILMARNOCH (EARL) (1746), Fost. 247; 18 State 
Tr. 441, H. L. 


PART II. SECT. 1, SUB-SECT. 2.—A. | 


e. Newfoundland Supreme Court— | 
Possesses powers of Court of Queen's 








Bench in England.|}—The Supreme Ct. 
of Newfoundland 

owers of the Ct. of 

can therefore leg 
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974. Right to bail.|/—A peer of the realm com- 
mitted by the House of Lords, on an impeachment 
carried up against him by the Commons, may, on 
the session ey proregued or Parliament dis- 
solved, be bailed by the Ct. of K. B., to appear at 
the Bar of the House of Lords on the first day of 
the ensuing session, or meeting of Parliament.— 
R. v. DANBY (EARL) (1685), 2 Show. 835; Skin. 
56, 162 ; 11 State Tr. 600; 89 E. R. 978. 
Annotations :——Oonsd. R. v. Paty (1705), 2 Ld. Raym. 1105. 

Mentd. Anon. (1729), 1 Barn. K. B, 225. 

975. No ran of challenge.|—-R. v. DACRES 
(LorRD), No. 962, ante. 

76, ———.]|—-NORTHUMBERLAND'S (DUKE) CASE 
(1553), 1 State Tr. 765. 

977, -———.] —-_R. v. Essex & SOUTHAMPTON 
(EARLS) (1600), Moore, K. B. 620; 1 State Tr. 
1334; 72 E. R. 797. 

Annotations :—Moentd. Shrewsbury’s Case (1612), 12 Co. 

Rep. 94; Regicides’ Case (1660), Kel. 7, 21; Messenger’s 

Case (1668), 6 State Case 


Tr. 879; Harding’s (1690), 2 
Vent. 315; R. v. Soleguard (1738), Andr. 231. 
978. »] -— AUDLEY’sS (LORD) CasH (1632), 3 





State Tr. 401; Hut. 115; 123 BE. R. 1140, H. L. 
Annotations :—Mentd. Grigg’s Case (1660), T. Raym. 1: 

Morley’s Case (1666), 6 State Tr. 769; Brown’s Case 

(1673), 1 Vent. 243; R. v. Warden of the Fleet (1699), 1 

Mod. Rep. 337; R. v. Azire (1725), 1 Stra. 633; R. v. 

Lee temp. Hard. 79; R. v. Serjeant 
(1826), Ry. & M. 352: R.v. Story (1849), 13 J. P. 766: 

Reeve v. Wood (1864), 11 Jur. N. &, 201. 

979. .} —(1) Lord M. was tried in the Ct. 
of the High Steward, on an indictment for murder, 
& by a majority found guilty of manslaughter. 
He claimed the benefit of the clergy, which was 
allowed, & he was discharged. 

(2) In case the peers who are triers after the 
evidence given, & prisoner withdrawn, & they gone 
to consult of their verdict, should desire to speak 
with any of the judges to have their opinion upon 
any point of law, if the Lord Steward spoke to the 
judges to go, they should go to them; but when 
the Lords asked the judges any question, they 
should not deliver any opinion, but let them know 
they were not to deliver any private opinion, 
without conference with the rest of the judges, & 
that to be openly done in ct.—R. v. MORLEY 
(LORD) (1666), 1 Sid. 277; Kel. 53; 6 State Tr. 

69; 82 E. R. 1103. 


Annotations :—As to (1) Refd. I. v. Mawgridge (1706), Kel 
119; Oneby’s Case (1726), 17 State Tr. 29. Generally. 





Mentd. R. v. Yandell (1792), 4 Term Rep. 521: R. v. 
ea Cen 6 Term Rep. 573; Scaife’s Case (1851), 
y en. ‘ 


980. Questions to Peers in absence of prisoner. ] 
—R. v. DacrEs (LorD), No. 962, ante. 
981, ——__.]—_R. v. MorLeY (LorD), No. 979, 


ante. 
ial Verdict—- How given.]—-ANon., No. 966, 
an 


988, ——— May be by majority.]—R. v, MoRLEY 
(LORD), No. 979, ante. 
984, ——— -|] — PEMBROKE’S (EARL) CASE 





(1678), 6 State Tr. 1809. 
985. ——- ——— Twelve must agree.}—R. v. 
DACRES (LORD), No. 962, ante. 


B. House of Commons. 
See PARLIAMENT. 


SUB-SECT. 2.—HiGH COURT OF JUSTICE. 
A. King’s Bench Division. 

986. Inherits powers of Court of King’s Bench.] 
——The present K. B. Div. of the High Ct. stands in 
trial in a criminal case.—R. v. 8ST. JOHN 
(1861), 4 Nfld. L. R. 698.—NFLD. 


- B. in England, f. Power to quash convictions — 
aliy order a new In High Court of Justice-—Powers 


possesses all the 


Part IJ.—OricgInaAL CRIMINAL JURISDICTION. 


the place of the three Ancient Superior Cts. of 

Common Law, & besides representing the powers 

& exercising the authority of the Ots. of & P. & 

Exch., inherits all the puraicuion & powers of 

the Ct. of K. B. (W118, J.). The Central Criminal 

Ct. under Central Criminal Ct. Act, 1834 (c. 86), 

s. 1, sits by virtue of a general commission & by 

Jud. Act, 1873 (c. 66), ss. 16, 29, it became a 

branch of the ee Ct. (WILLS, J.).—R. v. DAVIES, 

(1906) 1 K. B. 82; 75 L. J. K. B. 104; 93 L. T. 

1712; 54 W. R. 107; 22 T. L. R. 97; 50 Sol. Jo. 

77, D.C. 

Annotations :—Retd. R. v. Clarke, Ex p. Crippen (1910), 103 
L. T. 638; R. v. Daily Mail, Ha p. Farnaworth, [1921] 
2K. B. 738. 

987. Court of oyer & terminer.] —R. v. Eyre, 
No. 1451, post. 

988. Not ‘‘ court of ordinary criminal jurisdic- 
tion ’’—-Within Army Act, 1881 (c. 58), s.190 (31).] 
—The High Ct. is not a ct. of ‘ ordinary criminal 
jurisdiction ’’ within the provisions of sect. 190 
(31) of the above Act.—FLInT v. A.-G., [1918] 2 
Ch. 50; 87 L. J. Ch. 488; 118 L. T. 477; 34 
T. L. R. 415; 62 Sol. Jo. 535, C. A. 

989. Offences by members of the House of 
Commons—Offences committed in the House.]— 
Information against three members of the House 
of Commons for conspiring to disturb the public 
tranquility by accusing the administration of an 
intention to subvert the liberties of the subject 
& the privileges of Parliament, & for an assault 
by detaining the speaker forcibly in the chair, to 
prevent an adjournment of the house, etc. :— 
Held: the Ct. of K. B. might try & punish crimes 
& misdemeanours committed by members in the 
House of Commons.—R. v. ELLiot (1630), Cro. 
lar. 18], 605; 79 E. R. 759, 1121; revsd. on other 
grounds (1668), 8 State Tr. 294, H. L. 


Annotations :-—Folld. Bradlaugh v. Gossett (1884), 12 Q. B. D. 
ail. Refd. Barnardicton v. Soam (1674), 3 Keb. 365, 


990. -}|—I1 know of no authority for 
the proposition that an ordinary crime committed 
in the House of Commons would be withdrawn 
from the ordinary course of criminal justice 
(STEPHEN, J.).—-BRADLAUGH v. GOSSETT (1884), 12 
Q. B. D. 271; 53 L. J. Q. B. 209; 50 L. T. 620; 
32 W. R. 552, D. C. 

Privilege of Parliament.] 
LIAMENT. 

991. Indictments against corporations — Found 
at assizes.|-A corpn. aggregate may be indicted 
by their corporate name for disobedience to an 
order of justices requiring such corpn. to execute 
works pursuant to a statute, &, if such indictment, 
be preferred at assizes or sessions, where parties 
cannot appear by tou the proper course is 
to remove it into this ct. by certwrari, & compel 
appearance by distress infinite.. On motion to 
quash such indictment, as not maintainable 
against a corpn., the ct. refused to quash, but 
directed them to demur, reserving leave for them, 
if judgment should be given against them on the 











See, generally, Par- 


analogous to old courts of common law.) 
-~The jurisdiction to quash con- 
victions was at the time of the , 
of Ontario Jud. Act in the Cts. of 
Queen’s Bench Common Pleas 
respectively, & was exercised & 
exercisable by them respectively ait- 
t term ; the cts. or divisions of 
the gh Ct. of Justice mentioned in 
ect. 3 (3) of above Act can respectively 
exercise all the jurisdiction of the 
ct. in the name of the high ct. | 
eit¢immn anf é@hann wn 221s cts | 
Or Givisions are analogous to & re re- 
sent the sittings of the former ote of | 
term, & it is to the | 


be made. 


that a si 
jurisdic on 


sittings of these cts. or divisions that 
application to quash convictions must 
. or divisions are 
not to be confounded with the div. 
ots., which are a distinct o 
under Jud. Act, & investe 
with special functions. Sect. 28 of 
the Act, ae which the supposition 

e judge sitting in ct. had 
tion to quash a 
was founded, refers to civil actions & 
proceedings only, & where a single 
udge sitting in ct. heard & determined 
a@ ne we quash . ek tag oe 
app e judges of Q. B. Div., from 
ne decision, refusing oe qa 
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demurrer, to plead over.—R. v. BIRMINGHAM 
& GLOUCESTER Ry. Co. (1842), 3 Q. B. 228; 3 
Ry. & Can. Cas. 148; 2 Gal. & Dav. 236; 11 
L. J. M. C. 184; 6 Jur. 804; 114 E. R. 492. 

Annotations :—Refd. R._v. G. N. of England Ry. (1846), 9 

Q. B. 315; London Joint Stock Bank v. London Corpn. 

1875), 1 C. P. D. 1; Pharmaceutical Soc. v. London 

upply Assocp. (1879), 4 Q. B. D. 313; _R, v. Tyler & 

International Commercial Co., [1891] 2 Q. B. 588. entd. 

R. v, ita a (1852), Bail Ct. Cas. 19; R. v. Stainhall 

(1858), 1 F. & F. 363; R. v. Puck (1912), 28 T. L. R. 197. 

992, Found at quarter sessions.] — An in- 
dictment against a corpn. found at quarter sessions 
may be removed by certiorari into this ct. at the 
instance of prosecutor without prosecutor entering 
into the recognisances required by Criminal Pro- 
cedure Act, 1853 (c. 30), 8. 5. 

A corporate body cannot appear, in person or 
by attorney, in the ct. below (COLERIDGE, J.).— 
R. v. MANCHESTER CoRPN. (1857), 7 E. & B. 453 ; 
26 L. J. M. C. 65; 28 L. T. O. 8. 369; 21 J. P. 
165; 3 Jur. N. S. 889; 5 W. R. 373; 119 EH. R. 
1315, D.C. 


Annotation :—Retd. Southern Counties Deposit Bank v. 
Boaler (1895), 59 J. P. 536. 


See, generally, CORPORATIONS, Vol. XIII., pp. 
408 et seq. 

993. Indictments found by grand jury in 
Central Criminal Court—Removed by certiorari.]|— 
An indictment was found by the grand jury in the 
Central Criminal Ct. for perjury committed in the 
Central Criminal Ct. The perjuries assigned in 
one count were in respect of an oath taken before 
a Comr. in Ch., in the City of London, & in the 
other count, in respect of an oath taken in the 
Ct. of C. P., in Middlesex. The indictment was 
removed by certiorari into the Ct. of Q. B. & 
Middlesex was specified as the county in which 
the indictment should be tried & the jury were 
taken from that county :—Held: the ct. of Q. B. 
had a discretion to name in the certiorari the 
county or jurisdiction in which the trial was to 
take place & by the jurors summoned from that 
jurisdiction the same issues could be tried that 
would have been tried in the Central Criminal Ct. 
had the indictment not been removed.—R. v. 
CASTRO (1874), L. R. 9 Q. B. 350; 483 L. J. Q. B. 
105; 30 L. T. 320; 38 J. P. 342; affd. on other 

aaa a nom. CASTRO v. R. (1881), 6 App. Cas. 
Annotations :—Mentd. R. v. Cox & Railton (1884), 1 T. L. R. 


181; Dixon v. Farrer DD 17 Q. B. D. 658; R. v. Poole 
Corpn. (1887), 19 Q. B. D. 602, 683; R. v. Thompson, 
(1914] 2 K. B. 99. 

.|—See, further, CROWN PRACTICE, Vol. 

XVI., p. 401, Nos. 2446-2449. 

994. Offences committed abroad—General rule.} 
—Offences committed out of England are not 
cognisable by the Ct. of K. B. unless there is a 
Hoong Act of Parliament for the purpose of giving 
them jurisdiction. But if any part of the offence 
has been completed in England, the Ct. of K. B. 
then has jurisdiction. 

It appears that the several false charges made 
by deft. by which he has defrauded the Govt. 





conviction, was treated as a sub- 
stantive motion to quash the con- 
viction.—R. v. BEEMER (1838), 15 
O. R. 266.—CAN. 


g. Jurisdiction of Court of King’s 
Bench—Criminal matters. }—All matters 
of crime that come before the Ct. of 
King’s Bench are primd facte propery 
cognisable by it. The absence of any 
record of any election having been 
made by accused before the magistrate 
under Code, a, 501, where accused had 
the right of such election, does not 

reclude the ct. from tr him. It 
s for accused to show that 


anisation 
thereby 


conviction 


uash such © was not 
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Sect. 1.—Courts of criminal jurisdiction: Sub-sect. 
2, A. & B.; sub-sect. 3, A. & B.; sub-sec!. 4.) 


have been in the several returns made by him 

from Antiqua to the Navy Office in London. 

There is thereby an offence committed in London 

where such false returns were received, & where 

the fraud has been complete by their having been 
there allowed, upon which the jurisdiction of the 
ct. attaches (LORD KENYON, C.J.).—R. v. MUNTON 

(1793), 1 Hsp. 62. 

Annotation :-—Apld. R. v. Oliphant, [1905] 2 K. B. 67. 

95. By public offictals.|—R. v. HOLLOND 
(1794), 5 Term Rep. 607; 101 EB. R. 340. 
Annotations :—Mentd. R. v. Morley (1827), 1 Y. & J. 221; 

Gwynne v. Burnell (1840), 6 Bing. N. C. 453; R. vw. 

Q’Connor (1843), 7 Jur. 719; R. v. Gomperzt (1845), 2 

Dow. & L. 1001. 

996. ——- ——.]—-R. v. Picron (1805), 30 State 
Tr. 225. 

Annotations :—Distd. Anderson v. Gorrie, [1895] 1 Q. B. 668. 
Refd. Scott v. Seymour (1862), 1 H. & C. 219; Re E 
(1868), 16 W. R. 754. entd. Lacon v. Higgins (1832), 
3 Stark. 178; Rowe v. Brenton (1828), 3 Man. & Ry. K. B. 
133; Barnes v. Stuart (1834), 1 Y. & C. Ex. 119; be 
Bodw’s Case (1846), 8 Q. B. 208. 

997. Criminal Jurisdiction Act, 1802 
(c. 85).|—A deft. indicted here for misdemeanours 
committed by him in the West Indies in a public 
capacity under the above Act is not entitled under 
the statute, upon an affidavit in the common form 
for putting off a trial upon the absence of a material 
witness, to put off his trial till return made to 
writs of mandamus to the cts., etc. abroad, to 
examine witnesses, which are directed to be issued 
in such cases at the discretion of the Ct. of K. B., 
but he must lay before the ct. such special grounds 
by affidavit as may reasonably induce them to 
think that the witnesses sought to be examined 
are material to his defence. But the prosecution 
in such case is of course entitled to writs of man- 
damus for the like purpose.—R. v. JONES (1806), 
8 East, 31; 103 BE. R. 256. 

998. -|——The above Act for 
trying & punishing in Great Britain persons holding 
public employments for offences committed abroad, 
does not extend to felonies.—R. v. SHAWE (1816), 
5M. & S. 403; 105 E. R. 1098. 
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999. ——~ -——.]—R. v. Eyre, No. 1451, 
post. 

1000. |—-R. v. TURNER (1889), 24 L. Jo. 
469, N. P. 


1001. Treason committed abroad—By British 


CRIMINAL LAw 


subject—Naturalised in enemy state in time of | 


war.|—-On a trial for treason the crime charged being 
an enormous crime the ct. will not entertain a 
motion to quash the indictment as defective before 
plea pleaded but will leave prisoner to his remedy 
by motion in arrest of judgment or by writ of 
error. 

Naturalisation Act, 1870 (c. 14), s. 6, does not 


empower a British subject to become naturalised | 


in an enemy state in time of war; & the act of 
becoming naturalised under such circumstances is 
itself an act of treason, & ineffectual to afford pro- 
tection against an indictment for treason in 
subsequently joining the military forces of the 
enemy.—R. v. Lyncu, [1908] 1 K. B. 444; 72 
L. J. K. B. 167; 88 L. T. 26; 67 J. P. 413; 51 
W. RK. 619; 19 7. L. R. 168; 20 Cox, C. C. 468. 


Annotations :~--Consd. R. v. Casement, [1917] 1 K. B. 98; 
R. v. Middlesex Regiment (Commanding Officer) 30th 


given the opportunity to exercise his 
option.—R. v. RUSSELL (1920), 1 

e WwW. R. 164 ; 50 D, L. R. 629.—CAN. 

h. Jurisdiction of Supreme Court of 
Canada—Criminal Matters.}—Except 
for the purpose of ay into coin- 
mitments in a criminal case under an 
Act of the Parliament of Canada a 


the ordinar 
whether aris 


judge of the supreme ct. of Canada 
possesses none or tue original powers of 
cts. 
under the common law 
itself or conferred by Imperial or 
Provincial statutes. 
they not been conferred on the supreme 
ct., a purely statutory ct. both in its 


AND PROCEDURE. 


Battalion, Ex p. prey hergen, pan 2K. B.129; Fasbender 
v. A.-G., [1922] 1 Ch. 232. fd. Tingley v. Miller (1917), 
86 L. J. Ch. 625; Re Chamberlain’s Settlmt., [1921] 2 Ch. 
533; Fasbender v. A.-G., Kramer v. A.-G., [1922] 2 Ch. 
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1002. —— .|—Held: (1) (by C. C. A.) if 
a British subject be adherent to the King’s enemies 
in his realm by giving to them aid or comfort in 
his realm or if he be adherent to the King’s enemies 
elsewhere by giving them aid or comfort elsewhere, 
he is equally adherent to the King’s enemies & if 
he is adherent to the King’s enemies he commits 
treason as defined by Treason Act, 1351 (c. 2); 
(2) (by K. B. Div.) if a British subject does an 
act which strengthens or tends to strengthen the 
enemies of the King in the conduct of a war against 
the King, or which weakens or tends to weaken 
the power of the King & of the country to resist or 
attack the enemies of the King & country he gives 
aid & comfort to the King’s enemies within the 
meaning of the Act. 

The United Kingdom being at war with the 
Empire of Germany, where a British subject went 
to Germany & there endeavoured to persuade other 
British subjects, who were prisoners of war in 
Germany, to join the armed forces of the enemy, 
& took part in an attempt to land arms & am- 
munition in Ireland for the use of the enemy :— 
Held: (3) (by C. C. A.) he was guilty of high 
treason & could be tried in this country. 

(4) On a motion to quash the indictment on the 
ground that it disclosed no offence known to the 
English law :—Held: (by K. B. Div.) the point 
should be raised at the close of the case for the 
prosecution. 

(5) Counsel retained by the prisoner but not 
assigned as one of his counsel was heard as amicus 
curie in the K. B. Div.—R. v. CASEMENT, [1917] 
1K. B. 98; 86 L. J. K. B. 467; 115 L. T. 267, 
277; 32 T. L. R. 601, 667; 60 Sol. Jo. 656; 25 
Cox, C. C. 480, 503; 12 Cr. App. Rep. 99; 80 
J.P. Jo. 316, C. C. A. 





B. Chancery Division. 

1003. General rule.|—-WAKEMAN v. SMITH (circa 
1600), Toth. 12; 21 K. R. 108. 

1004. Protection of infants.|—The publica- 
tion of a libel is a crime, & I have no jurisdiction 
to prevent the commission of crimes, excepting, 
of course, such cases as belong to the protection 
of infants, where a dealing with an infant may 
amount to a crime—an exception arising from 
that peculiar jurisdiction of this ct. (LORD ELDON, 
C.).—GEE v. PRITCHARD (1818), 2 Swan. 402; 36 
}k. R. 670, L. C. 

Annotations :—-Folld. Austria (Kmperor) v. Day & Koasuth 

(1861), 3 De G. F. & J..217. Consd. Springhead Spinning 

Co. v. Riley (1868), L. R. 6 Eq. 551; Labouchere v. Hess 


(1897), 77 L. T. 559. Mentd. Albert (Prince) v. Strange, 
ape v. Fete, ta (1849), 2 De G. & Sm. 652; Re Thomson 





855), 24 L. Ch. 599; Mulkern v. Ward (1872), L. R. 
13 Eg. 619; Prudential Assce. Co. ». Knott (1875), 10 
Ch. App. 142; Macmillan v. Dent, (1907}] 1 Ch. 107; 


Philip v. Pennell, (1907] 2 Ch. 577. 

1005. .|.—AUSTRIA (EMPEROR) v. Day & 
KossuTuH (1861),3 DeG. F. & J.217; 30 L. J. Ch. 
600; 4 L. T. 494 ; 7 Jur. N. S. 689; 9 W. R. 
712; 45 KE. R. 861,L.C. & L. JJ. 

Annotations Exod Springhead Spinning Co. ». Riley 
(1868), L. RR. eH 551. Consd. Stevens v. Chown, 
1801} 1 Ch, 304. 

3 Eq. 





Stevens v. Clark, Refd. Mulkern »v 
Ward (1872), L. R. 619; Pattisson v. Gilford 
(1874), L. R. 18 Eq. 259; Prudential Assce. v. Knott 


constitution & its jurisdiction, ‘either 
explicitly or by necessary implication; 
but the implication from the terms of 
The Supreme Ct. Act, 8. 62, negativing 
their existence is irresistible.—Re 
ROBERTS, [1923] S. ©. R. 152; 1 

.W. R. 745; (1923) 1D. L. R. 629 
39 Can. Crim. Cas, 90.--CAN. 


of common law, 


Not only have 
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, 10 Ch. App. 142. Mentd. Portugal v. Russell 
any 31 L. J. Ch. 34; A.-G. v, Sillem (1863), 2H. & C. 
> Ainsworth v. Walinsley (1866), L. R. 1 Hq. 518; 
S, A. v. McRae (1867), L. R. 4 Eq. 327; Hole v. Brad- 
pury (1879), 12 Ch. D. 886; Levy v. Walker (1879), 16 
Ch. D. 436; Ze Riviére’s Trude Mk. (1884), 26 Ch. D. 48 ; 
Foster v. Globe Venture Syndicate (1900), 82 L. T. 253 ; 
Slack v. Leeds Industrial Co-op. Soc., [1923] 1 Ch. 431. 


SG 


SUB-SECT. 3.—COURTS OF ASSIZE, OYER AND 
VEsRMINER, AND GAOL DELIVERY. 
A. In General. 
1006. Part of High Court—Judicature Act, 1873 
(c. 66), s. 16.|—R. v. DupLeY & STEPHENS, No. 
334, ante. 





1007. —_-— Commissioner of assize.|—(1) By 
sects. 16 & 29 of the above Act, the ct. of 
a comr. of assize is made a branch of the 


High Ct. (WILLS, J.). | 

(2) The fact that the Central Criminal Ct. had 
become, by virtue of sects. 16 & 29 of the above 
Act, a branch of the High Ct. was not called to 
the attention of the Ct. The Central Criminal 
Ct. stands upon precisely the same footing, for 


the present purpose, as the assize cts, (WILLS, J.).—— | 


R. v. PARKE, [1903] 2 K. B. 432; 72 L. J. K. B. 

839; 89 L. T. 439; 67 J. P. 421; 52 W. KR. 215; 

19 LT. L, lt. 627, D.C. 

alnnotations :—Refd. R. v. Davics, 
Puck (1912), 28 T. L. BR. 197. 
Crippen (1910), 103 L. T. 636. 
1008. Extent of commission.]—LAUGHTON’s CASE 

(1596), 3 Co. Inst. 55 ; cited 1 Hale, P. C. 418. 

Annotations -—Refd. Foxley’s Case (1601), 5 Co. Rep. 1094; 
Bengal Advocute General v. Surnomoye Dossee (1863), 9 
Moo. Ind. App. 391. 


1009. Of zaol delivery.|—Deft., in a case 
of misdemeanour, for which he was indicted at the 
quarter sessions, & in which he was entitled to 
traverse, did traverse :—Held : this traverse was to 
the next sessions, & not to assizes, which came 
before the next sessions, & deft. being imprisoned 
in the gaol on this charge, the judge, at the assizes, 
would not discharge him on his own recognisance. 

If prisoner be committed to the gaol for trial at 
the quarter sessions which are to be held after 
assizes, the judge at assizes will discharge him on 
his own recognisance if there be no indictment 
preferred against such prisoner at the assizes. 

The judge’s commission of gaol delivery applies 
only to untricd prisoners in the gaol, & not to 
untried prisoners in houses of correction.—R. v. 
ARLETT (1848), 2 Car. & Kir. 596 ; 3 Cox, C. C. 431. 

1010. Division into more than one court.]— 
Under a commission of oyer & terminer, not only 
may the general ct. be divided into as many cts. 
as convenience may require, but each separate ct. 
is to be considered as held not only before the 
judge actually sitting, but also, constructively, 
before all the members of the commission then 
acting under it (COCKBURN, C.J.). 

The Legislature, in establishing the Central 
Criminal Ct., to exercise jurisdiction in criminal 
matters, not only over the area of the City of 
London, but also over a large district taken from 
the adjoining counties, intended that the adminis- 
tration of justice should be conducted in the ct. 
thus established according to the universal prac- 
tice of all other cts, of oyer & terminer (Cock- 


PART II. SECT. 1, SUB-SECT. 3.-—A. 

10091. EHutent of comnrission—Of gaol 
delivery.J—The commission authorises 
the judges to deliver the gaols, not of 
this or that prisoner, but de prisonariis 
in ed existentibus, of all prisoners & 
malefactorgs therein. There is no 
exception of any crime or of any 


J.—VOL. XIV. 


1906} 1K, B. 32; Row 
entd. Lt. v. Clarke, Hic p. 





of all 


offender; the gaols are to be dvlivered 
: offenders 
ane (1859), 11 I. C. L. R. 216.-- 


PART II. SECT. 1, SUB-SECT. 4. 
k. Jurisdiction limited by atatute— 
Ultering forged note.)—Deft. was con- 
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BURN, C.J.).—LEVERSON v. R. (1869), L. R. 4 Q. B. 
394; 10B.&8. 404; 38. J.M.C.97; 20 L. T. 
485; 33 J. P. 485; 18 W. R. 251; 11 Cox, C. C. 
286. 

1011. Whether general gaol delivery is an 
assize.|—R. v. RAMSDEN (1843), 2 L. T. O. S. 
288, n. 

1012. Status of clerk of assize & clerk of arraigns.] 
—MILWARD v. THATCHER (1787), 2 Term Rep. 81 ; 
100 E. R. 45. 

Aas :—Mentd. R. v. Bristol Corpn. (1822), 1 Dow. & 


(1 
y. K. B. 389; BR. v. Jones (1831), 1 B. & Ad. 677; QR. v. 
Ter eenon (1832), 4 B. & Ad. 9; KR. v. Poole (1837), 1 Jur. 
942, 


B. Central Criminal Court. 

1013. Part of High Court—Judicature Act, 1873 
(c. 66), ss. 16, 29.|—R. v. PAnKE, No. 1007, ante. 

1014, ———.|—-R. v. DAvIEs, No. 986, ante. 

1015. On same footing as assize courts.|—K. v. 
PARKE, No. 1007, anle. 

1016. May sit as more than one court.|— 
LEVERSON v. R., No. 1010, ante. 

Whether certiorari lies—To transfer indictment 
vw rugn Court for quashing.|—Sce CROWN PRAC- 
Tick, Vol, XVI., 





SuB-sEcT. 4.—COURTS OF QUARTER SESSIONS. 


1017. Jurisdiction limited by statute.|—R. 
YARRINGTON (1710), 1 Salk. 406; 91 KH. R. 353. 


Annotations :—Refd. R. v. Gibbs (1801), L Kast, 173; Ex p. 
Bartlett (1843), 7 Jur. 649. 
4 Mod. Rep. 


1018. j—R. v. Atsop (1691), 
49; 87 HE. R. 256. | 

1019. ——.|—-R. v. Buaas (1694), 4 Mod. Rep. 
379; 87 H.R. 454: sub nom. R. v. Brias, Comb. 
252. 


1020. —-—.|—-R. v. SmitH (1705), 2 Ld. Raym. 
1144; 2 Salk. 680; 92 Kh. R. 257. 


UV. 











1021. J—h. v. Cock (1815), 4M. & 8. 71; 
105 H. R,. 762. 
1022. Larceny on high seas.|-—Prisoner 





having stolen some watches on board a British 
ship on the high seas, was afterwards apprehended 
in the borough of S. & tried for the offence at the 

uarter sessions for that borough :—Held : he was 
rightly tried there under the provisions of Larceny 
Act, 1861 (c. 96), s. 115.—R. v. PEEL (1862), Le. & 
Ca. 231; 1 New Lep. 66; 32 L. J. M. C. 65; 7 
L. T. 336; 26 J. P. 757; 8 Jur. N.S. 1185; 11 
W. KR. 40; 9 Cox, C. C. 220, C. C. R. 

1023. Conspiracy.|—An indictment at 
quarter sessions alleged that defts., contriving & 
intending to defraud B. of his money, unlawfully, 
knowingly, & designedly did amongst themselves 
combine, conspire, confederate & agree together 
by divers false pretences against the form of the 
statute in that case made & provided, B. of his 
money to defraud, against the form of the statute : 
—Held: the quarter sessions had jurisdiction to 
try this—LATHAM v. KR. (1864), 5 B. & S. 635; 
4 New Rep. 329; 33 L. J. M. C. 197; 10 L. T. 
6713; 28 J. P. 727; 10 Jur. N.S. 1145; 12 W. R. 
908; 9 Cox, C. C. 516; 122 Eb. R. 968 
Annotation :-—Mentd. R. v. Paul (1890), 25 Q. B. DD. 202. 

1024. ——— Person living on earnings of prosti- 
tution—Criminal Law Amendment Act, 1912 (c. 20), 





victed at the quarter sessions on an 
indictment for uttering a promissory 
note purporting to be made by F., 
for £4 10s. with intent to defraud, 
knowing it to be forged. Some boys 
had been amusing themselves with 
writing promissory notes & imitating 
persons’ signatures, & among them 


therein.—-R. ov. 


130 CriminaL Law 
1.—Courls of criminal jurisdiction: Sub-secis. 
4&5.) | 
s. 7 (5).|—On an indictment for the offence of 
knowingly living on the earnings of prostitution, 
a male person after a previous conviction for a 
similar offence can, under sect. 7, sub-sect. 5 of the 
above Act, be tried by a ct. of quarter sessions.— 
R. v. Hinz, R. v. CouRCcHMAN, [1914] 2 K. B. 386 ; 
83 L. J. K. B. 820; 110 L. T. 831; 78 J. P. 303; 
24 Cox, C. C. 150; 10 Cr. App. Rep. 56, C. CO. A. 

1025. Right to find indictment for offence not 
triable at sessions.]|——Where an indictment had been 
found at sessions for an offence, which, by Quarter 
Sessions Act, 1842 (c. 38), the sessions is incom- 
petent to inquire into, a certiorari to remove the 
indictment into this ct. & a habeas corpus to bring 
up deft. from the Queen’s prison to take his trial, 
were granted by order of the ct.—R. v. PHILLIPS 
(1846), 8 L. T. O. 8.43 2 Cox, C. C. 114. 

1026, ---—.|—R. v. Sturt (1846), 10 J. P. Jo. 
788. 

See Part VI., Sect. 5, post. 

1027. Power to respite judgment from one 
session to another.}|—-A ct. of quarter sessions has 
power to respite a judgment from one session to 
another without adjourning the session.—KEEN v. 
R. (1847), 10 Q. B. 928; 2 New Mag. Cas. 271; 
3 New Sess. Cas. 25; 16 L. J. M. C. 180; 9 
L. T. O. S. 818; 12 J. P. 43; 11 Jur. 1060; 2 
Cox, C. C. 841; 116 BE. R. 352. 

Annotutions :-—Consd. R. v. Westmoreland JJ. (1868), 

4 R. 3 Q. B. 457. Refd. Campbell & Haynes v. R. (1847), 

2 Cox, C. C. 463; R. v. Belton (1848), 12 J. P. 232; RR. v. 

Staffordshire JJ. (1857), 3 Jur. N.S. 1148; R. v. McLain, 

R. v. Barr (1922), 91 L. J. K. B. 562. 

1028. Power to pass sentence at subsequent 
sessions—Death of recorder.|——-A prisoner was con- 
victed at borough quarter sessions but sentence 
was postponed pending the hearing of an appeal 
to the Ct. of Criminal Appeal. The sppeal was 
dismissed. The recorder having died before the 
next quarter sessions :—Held: the new recorder 
had jurisdiction to pass sentence upon prisoner.— 
R. v. PEPPER, KR. v. Piatr, [1921] 38 K. B. 167; 
90 L. J. K. B. 1152; 85 J. P. 264; 387 T. L. RR. 
863; 65 Sol. Jo. 715; 16 Cr. App. Rep. 12, C. C. A. 
a al :—-Refd. ht. v. Hales (1923), 17 Cr. App. Rep. 


See Part VII., Sect. 7, sub-sect. 17, post. 

1029. Should not sit contemporaneously with 
assizes.|——-The authority of cts. of quarter sessions, 
whether for a county or a borough, is not in law 
either determined or suspended by the coming by 
the judges into the county under their commission 
of assize, oyer & terminer & general gaol delivery ; 
although generally speaking, it would be incon- 
venient & improper that cts. of quarter sessions 
for countics should be held concurrently with 
assizes for the same countics.—SMITH v. R. (1849), 
13 Q. B. 738; 3 New Mag. Cas. 223; 3 New Sess. 
Cas. 564; 18 L. J. M. C, 207; 14 L. T. O. S. 84; 
13 Jur. 850; 3 Cox, C. C. 586; 116 BE. R. 1446. 





was one with F.’s name. The papers 
were put into the fire, but this note was 
carried up the chimney by the draught (1871), 31 U. 
& ied sa ene oe where ty was m. 
picked up by deft. person who was 
with him at the time, said that he  £2,,0#PPeat 
thought it was not genuine, & advised 
him to destroy it; but deft. kept it, 
& afterwards passed it off, telling the 
penen who took it that it was good :— n 
eld: deft. was guilty of a felonious 
uttering, but the conviction was 
quashed, for the case should not have 
been tried at the quarter sessions.— 
ee Dux .opr (1857), 15 U. C. R. 118.— 








1, — Forgery.}-—The quarter scs- 


sect. 5 of the Act. 


sions has no jurisdiction to try the 
—h. v. MCDONALD 
337.—CAN. 

Perjury.j}—A recognisance 
for trial on a charge of 


offence of ey 


perjury at the sessions was wrong, as 
the ct. had no jurisdiction in per) 3 a 
can CURRIE (1871), 31 U. C. R. 582.— 


; Power to fine & imprison 
for assault.}—The ct. of quarter sessions 
is a ct. of record, & has power, in the 
t, to pronounce a 
sentence of fine & costs of prosecution, 
& imprisonment in default of payment ; 
. & a warrant of commitment under the 
seal of the ct., or aignature of the 


case of an assaul 


AND PRocEDURE. 


1030. No power to sentence incorrigible rogue— 
Previous conviction as such by justices necessary— 
Vagrancy Act, 1824 (c. 88).)—On Aug. 12, 1905, 
applt. was convicted at C. petty sessions of being 
an idle & disorderly person under sect. 3 of above 
Act. On Dec. 10, 1907, he was convicted under 
the same section of the same offence at A. petty 
sessions. On Oct. 24, 1908, he was convicted 
at C. petty sessions of being an incorrigible rogue 
in that he ‘‘ did unlawfully wander abroad to beg 
alms,’’ the deft. having been twice previously con- 
victed of being an idle & disorderly person, & 
he was committed to quarter sessions, where, on 
Oct. 28, 1908, he was sentenced to twelve months’ 
imprisonment with hard labour as an incorrigible 
rogue :—Held: the order of quarter sessions must 
be quashed, inasmuch as under sect. 5 of the above 
Act, before a person can be convicted as an in- 
corrigible rogue there must be evidence that he 
has been previously convicted as a rogue & 
vagabond, & there was no evidence upon the face 
of the record that applt. had been so convicted.— 
R. v. JOMNSON, [1909] 1 K. B. 439; 781.7. K. B. 
200; 100 L. T. 464; 73 J. P. 185; 25 7. L. R. 
229; 58 Sol. Jo. 288; 22 Cox, C. C. 43; 2 Cr. 
App. Rep. 18, C. ©. A 


Annotation :-—Refd. R. v. Evans, (1915) 2 K. B. 762. 

10381. -|—Before a ct. of quarter 
sessions can sentence an offender under Vagrancy 
Act, 1824 (c. 83), s. 10, it is necessary that he 
should have been convicted of being an incorrigible 
rogue by a ct. of summary jurisdiction under 
It is not sufficient that the ct. 
of summary jurisdiction should have convicted 
him of matters on conviction whercof he is to be 
deemed an incorrigible rogue if the ct. does not 
actually proceed to convict him of being an 
incorrigible rogue.—R. v. Evans, [1915] 2 K. B. 
762; 84 1. J. K. B. 1603; 113 L. T. 508; 79 
J.P. 415; 31 T. I. R. 4103; 59 Sol. Jo. 4963 25 
Cox, C. C. 723; 11 Cr. App. Rep. 178, C. C. A. 

See, furthcr, Poor Law. 











SuB-SECT. 5.—COURTS OF SUMMARY JURISDICTION. 


1032. Right of accused to be tried by jury— 
Summary Jurisdiction Act, 1879 (c. 49), s. 17— 
Must be informed of right—Effect of conviction on 
plea of guilty.|—-Where a person appears before a 
ct. of summary jurisdiction charged with an offence 
to which sect. 17 of the above Act applies, the ct. 
ought in pursuance of sub-sect. 2 to inform him 
of his right to be tried by a jury before he pleads 
to the charge. If he be not informed of that right 
& after the charge has been gone into pleads guilty 
the conviction is bad. 

Semble ;: it is immaterial whether or not he knew 
of his right to be tried by a jury & immaterial 
whether or not the ct. knew, before the proceed- 
ings commenced, that he meant to plead guilty 


chairinan, is not necessar OVENS 
v. TAYLOR (1868), 19 C. P. 49/--OAN, 


©. Removal of indictment found at 
quarter sessions— Case of great conse- 
quence. }—Conditional order granted to 
remove an indictment found at the 
quarter sessions against a co., it appear- 
ing, by affidavit, that it was a cause of 
too great consequence to be tried there, 
—~BURKE »v. OIL Gas Oo. (1828), 1 Ir, 
L. Rec. Ist ser. 466.—IR., 


PART II. SECT. 1, SUB-SECT. 5. 

p. Whether court of record. . 
of justice of the peace, established 
hy 4 Wm. 4, c. 45, are not cts. of 
record. A limited power given to a 


Part IJ.—OriginaL CRIMINAL JURISDICTION. 


in the course of the case.—R. v. CocksHotTtT, [1898] 
1 Q. B. 682; 67 L. J. Q. B. 467; 78 L. T. 168; 
62 J. P. 825; 14 T. L. R. 264; 42 Sol. Jo. 346; 
19 Cox, C. C. 3, D. C. 


Annotations :—Consd. R. v. Beosby, [1909] 1 K. B. 849. 
Refd. R. v. Goldberg (1904), 73 L. J. K. B. 970. 


1038. Trial as for first offence—Effect 
of previous conviction.|—Deft. was charged before 
a ct. of summary jurisdiction with keeping a 
brothel, under Criminal Law Amendment Act, 
1885 (c. 69), for which offence she was convicted, 
& became thereby liable to a term of imprisonment 
not exceeding three months. Before sentence a 
constable reported to the bench a previous con- 
viction for the like offence. Upon a second con- 
viction she would have been liable to imprisonment 
not exceeding four months. Deft. was given no 
opportunity of exercising the option of trial by 
jury under sect. 17 of the above Act. The justices 
sentenced her to a fine of £20, or, in default, to 
imprisonment for two months :—Held: deft. had 
never been charged with any offence for which 
imprisonment exceeding three months could be 
imposed, the justices had in effect treated the 
charge as for a first offence, & therefore, she was 
never entitled to claim a trial by jury, nor was 
there any ground for quashing the conviction.— 
R.v. FOWLER, Lap. WALTERS (1894), 64 L. J. M. C. 
9; 15 It. 265, D. C. 

Annotalion :-—N.F. R. v. Beesby, [1909] 1 K. B. 849. 


1034. —-~- —-—.|—Two defts. were 
charged before a ct. of summary jurisdiction with 
keeping a brothel, contrary to Criminal Law 
Amendment Act, 1885 (c. 69), 5. 18, for which 
offence they were convicted, & became liable 
thereby to a term of imprisonment not exceeding 
three months. Before passing sentence the jus- 
tices were informed that both defts. had been 
previously convicted for similar offences. Upon 
a second conviction they would be liable to im- 
prisonment not exceeding four months. Defts. 
were given no opportunity of exercising the option 
of trial by jury under sect. 17 of the above Act. 
The justices sentenced each of the defts. to im- 
prisonment for three months. The justices stated 














as for a second offence was never raised before 
them, & that they had no knowledge of any such 
previous conviction before they decided to convict, 
& that they never considered any greater punish- 
ment than three months’ imprisonment :—Held : 
(1) the convictions must be quashed, because 
defts. were in peril of receiving a heavier sentence 
than imprisonment for three months as soon as the 
evidence as to the previous convictions had been 
given, & therefore they were entitled to the option 
of being tried by a jury; (2) this right could not 


be taken away merely by the fact that the justices | 


did not take the previous convictions into account 
in pee sentcnce.—R. v. BEEsBy, [1909] 1K. B. 
849; 78 L. J. K. B. 482; 100 I. T. 486; 73 
J. P. 234; 25 T. L. R. 8373; 53 Sol. Jo. 289; 22 
Cox, C. C. 47, D. C. 
Annotation :— ~ Rv. a, Rw C , 

Ce ake gy Reld R. v. Evans, R. v. Connor (1914), 83 


Act, 1880 (c. 20), 5. 20.|—A person who is sum- 
moned under sect. 20 of the 1880 Act, before ua ct. 
of summary jurisdiction, has not the right, under 
sect. 17 of the 1879 Act to demand a trial by jury, 


1035. —— —-—. . 20 under Inland Revenue 





ct. to fine & imprison does not con- 
stitute it a ct. of record.—YouNG ». 
WoopcoooKk (1847), 3 Kerr, 554.—CAN. 


qa. Whether jurisdiction to hear charge 
of forgery—Police magistrates. }—Pro- 
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but such person may be tried by the justices 
without a jury.—CARLE v. ELKINGTON (1892), 67 
L. T. 374; 56J.P. 359; 40 W. R. 510; 36 Sol. Jo. 
490; 17 Cox, C. C. 557, D. C. 

} :—. . R. v. Goldberg (1904), 91 L. T. 490> 
ange ovata ies Connor (1914) 83 L. cf kK. B. 905. 

1036. Incorrigible rogue—Committed 
to quarter sessions.]—-Secct. 17 of above Act only 
applies when the justices at petty sessions can 

ass an actual sentence of more than three months’ 
imprisonment, & therefore a person convicted as 
incorrigible rogue at petty: scssions & committed 
until the next quarter sessions under Vagrancy 
Act, 1824 (c. 83), is not. entitled to claim a trial by 
jury, allhough he may be liable to more than three 
months’ detention owing to the next quarter 
sessions not being held within that time.—R. v. 
Iivans, R. v. Connor (1914), 83 L. J. K. B. 905 ; 
110 L. T. 780; 30 T. L. R. 826; 24 Cox, C. C. 
138; 10 Cr. App. Rep. 53, C. GC. A. 

1037. Charge under Vagrancy Act, 
1898 (c. 39), s. 1—Although sentence may be six 
months—Criminal Law Amendment Act, 1912 
(c. 20), s. 7 (2).|—-A person charged before a ct. 
of summary jurisdiction as a rogue & vagabond 
under sect. 1 of the 18938 Act, has no right to claim 
to be tried by a jury under sect. 17 of the 1879 Act, 
notwithstandivg that the term of imprisonment 
which may be imposed bas been increased from 
three to six months by sect. 7 (2) of the 1912 Act.— 
R. v. DICKINSON, Ha p. GHANDOLINT, [1917] 2 K. B. 
893; 86 L. J. K. B. 1040; 117 L. T. 189; 81 
J.P. 209; 33 T. L. R. 347; 25 Cox, C. C. 765, 
D. C. 

1038. ——— Offence punishable ‘‘ only on 
summary conviction ’’—Perjury Act, 1911 (c. 6), 
s. 16 (3).]—As the penalty under Finance Act, 
1910 (c. 8), s. 94, exceeds three months’ imprison- 
ment, an offender under the provisions of sect. 17 

















_ of the 1879 Act, may elect to be tried on indictment, 


& consequently the offence is not punishable 
‘‘only ’’ on summary conviction under sect. 16 (3) 
of the 1911 Act.—R. v. BRADBURY, KR. v. Epnin, 


[1921] 1 K. B. 562; 901. J. K. B. 183; 125 L. T. 
/ 31; 85 J. P. 128; 37 T. L. R. 88; 26 Cox, C. C. 
in their affidavit that the question of conviction | 


cedure in criminal matters, which by 
B. N. A. Act, 1867 (c. 3), 8. 91 (27), 
is assigned exclusively to the 
liament of Canada, includes the trial 
& p hment of the offender ; 
therefore 53 Vict. c. 18, 8. 2 (0), which 


; 15 Cr. App. Rep. 76, C. C. A. 

1039. Conspiracy & Protection of Property 
Act, 1875 (c. 86), s. 9.|—(1) The word ‘‘ may ” in 
sect. 9 of the above Act is an enabling word em- 
powering the ct. of summary jurisdiction to give 
effect to the right of the accused, given him by 
sect. 9, to have the case dealt with as an indictable 
offence, which accordingly the ct. is bound to do. 

(2) Upon a declaration being duly made under 
sect. 9 the ct. of summary jurisdiction has no 
jurisdiction.to try the case.—R. v. MITCHELL, /'a p. 
Livesey, [1913] 1 K. B. 561; 82 L. J. K. B. 153; 
108 L. T. 76; 77 J. P. 148; 29 T. L. R. 1573 28 
Cox, C. C. 273, D. C. 

1040. Power to commit—Indictable offence— 
Disclosed at hearing though not in summons.]— 





' Where an accused person summoned before jus- 


tices in respect of an offence triable summarily 
elects under Summary Jurisdiction Act, 1879 
(c. 49), s. 17, to be tried by a jury, the subsequent 

rocedure before justices is the same as that which 
is applicable to the case of indictable offences & 
not that applicable to summary proceedings. 
The accused person may therefore be committed 
to take his trial in respect of any indictable offence 


authorises police magistrates to try & 
convict persons charged with forgery 
is ulira vires the Provincial Legis- 
lature.——R. v. TOLAND (1892), 22 O. R. 
505.—CAN. 
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disclosed by the depositions; & in cases not 

falling within Vexatious Indictments Act, 1859 

(c. 17), or in which the operation of that Act is 

limited by Criminal Law Amendment Act, 1867 

(c. 35), s. 1, counts may be added to the indictment 

in respect of any indictable oftence disclosed by 

the depositions, although accused was not sum- 
moned before the justices in respect of such offence. 

—R. v. Brown, [1895] 1 Q. B. 119; 64 L. J. M. C., 

1; 721. T. 22; 59 J. P. 485; 438 W. R. 222; 11 

T. L. R. 54; 39 Sol. Jo. 64; 18 Cox, C. C. 81; 15 

R. 59, C. C. R. 

Annotations :—Refd. R. v. Bradbury, R. v. Edlin, (1921) 
1k. B. 562. Mentd. R. v. Worton (1894), 72 L. ET. 29: 
Hawke v. Dunn, [1897] 1 Q. B. 579; Stoddart v. Argus 
Printing Co., [1901] 2 Kk. B. 470; Ashley & Smith v. 
Hawke (1903), 89 L. T. 538; Taylor v. Monk (1914), 83 
L. J. K. B. 1125. 

1041. Jurisdiction to hear charge of assault— 
Where title to or interests in land in question— 
Damage to common lands—Offences against the 
Person Act, 1861 (c. 100), s. 46.]|—An assault was 
committed by one commoner on another in order 
to prevent a horse & cart being led across the 
common & thus injuring the pasture :—Held: the 
jurisdiction of the justices to deal with the assault 
was not ousted, as no claim arose as to any title 
to any lands or any interest therein under sect. 46 
of the above Act.—R. v. FRENCH, [1902] 1 K. B. 
637; TLL. J. kK. B. 3825; 86 L. T. 587; 66 J. P. 
487; 50 W. R. 555; 18 'T. L. R. 4403; 46 Sol. Jo. 
360; 20 Cox, C. C. 200, D. C. 

See, also, MAGISTRATES. 





SUB-SECT. 6.—COURTS OF SPECIAL CRIMINAL 
JURISDICTION. 

Cambridge University—Vice-Chancellor’s Court.] 
—See Courts, Vol. XVI., pp. 198, 199. 

Oxford University—Chancellor’s Court.|—<Scc 
Courts, Vol. XVI., pp. 200-202. 

Courts-martial.]|—See RoOyvAL FORCES. 

Naval courts.|—See ROYAL FORCEs. 

Ecclesiastical courts.]|— See INCCLESIASTICAL LAw. 


Sect. 2.—LIMITS OF CRIMINAL JURISDICTION. 
SuB-sEcr. 1.—IN GENERAL. 

1042. Territorial jurisdiction—General rule.]— 
Some olf a large number of Chinese coolies, who 
were being taken from China to Peru in a French 
ship, killed the captain & several of the French 


PART II. SECT. 2, SUB-SECT. 1. 

1042 i. Territorial jurisdiction—Gen- 
eral rule. }—-At comnmon law, no person 
could be tricd for any offence except 
in the county where it was corn- 


the limits theroof, even though accused 
was found or apprehended 
custody within the limits, 
Code, 8. 577, not being applicable to is 
prosecutions for offences against pro- 


CRIMINAL LAW AND PROCEDURE. 


crew, & then took the ship back to China :—Held : 
(1) they were guilty of piracy jure gentium; 
(2) the piracy was not an offence against the law 
of China within the meaning of Hong Kong 
Ordinance, No. 2, of 1850; (3) if they were 
punishable by the law of China, it was only because 
they had committed an act of piracy, which jure 
gentium was justiciable everywhere. 

(4) Although any nation may make laws to 
punish its own subjects for offences committed 
outside its own territory, still the general principle 
of criminal jurisprudence is that the quality of 
the act depends on the law of the place where it is 
done (MELLISH, L.J.).—A.-G. FOR COLONY OF 
Hona Kona v. Kwoxk-a-Sina (1873), L. R. 5 
P. C. 179; 42 L. J. P. C. 64; 209 L. T. 1143; 37 
J.P. 772; 21 W. R. 825; 12 Cox, C. C. 565, P. C. 
Annotations :—Generally, Mentd. Cox v. Hakes (1890), 15 


App. Cas. 506; Sivewright v. Allen, [1906) 2 K. B. 81; 
ee oS oie oi re aes Oe Oe Re 173 K. B. 424. 
local. 


jurisdiction over the crime belongs to the country 
where the crime is committed, & except over her 
own subjects, Her Majesty & the Imperial Legisla- 
ture have no power whatever (LORD HALSBURY, 
C.).—MACLEOD v. A.-G. FOR Niw SourH WALES, 
[1891] A. C. 455; 60L. J.P. C. 55; 65 L. T. 321; 
77. L. R. 703; 17 Cox, C. C. 341, P. C. 

Annotations :—Refd. Swifte v. A.-G. for Ireland, [1912] 

A. ©. 276. Mentd. Makin v. A.-G. for New South Wales 

(1893), 69 lL. T. 778; A.-G. for Canada v, Cain, A.-G, for 

Canada v. Gilhula, [1906] A. C. 542. 

1044, .I—AIl jurisdiction is properly 
territorial & extra territorium jus dicenti, impune 
non paretur. ‘Territorial jurisdiction attaches upon 
all persons either permanently or temporarily 
resident within the territory while they are within 
it, but it does not follow them after they have with- 
drawn from it, & when they are living in another 
independent country (LORD SELBORNE).—GURD- 
YAL Sinai (SIRDAR) v. FARIDKOTE (RAJAN), 
[1394] A. C. 670; 10 T. L. R. 621; 11 KR. 340, 
PG: 

Annotations :—Refd. Emanuel v. Symon, [1908] 1 K. B. 

302; Jaffer v. Williams (1908), 25 T. L. R. 123; Gavin 


Gibson v. Gibson, (1913) 3 K. B. 379; Phillips v. Batho, 
[1913}) 3 K. B. 25. Moentd. Pemberton v. Hughes, [1899] 











1 Ch. 781. 
1045. Shore between high & low water 
mark.|—The part of the sea shore comprised 





between high & low water mark forms part of 
the body of the adjoining county, the justices of 
which, & not the Admlty., have jurisdiction to 
take cognisance of offences there committed, 
whether or not committed when the shore is 
covered with water.—EMBLETON v. BROownN (1860), 
3 KL. & EK. 234; 30 L. J. M. C. 1; 6 Jur. N.S. 
1298 ; 121 E. R. 429. 

person who, being married, goes 
through a form of marriage with any 
other person in any part of the world,” 


beyond the power of the New 
Zealand Parliaminent in so far as it 


or in 
Criminal 


mitted.—R. v. Haves (1801), Howe, 


565.—IR. 

1042 ii. .:—Where deft. 
counselled a woman in Vancouver to 
submit to an operation in Seattle, to 
procure her miscarriage :—Held: no 
act beyond the borders of Canada can 
be an offence against the law of 
Canada, unless made so by statute, 
& to counsel the commission of an 
act, which if performed in Canada 
would be a crime in Canada, is not an 
offence against the laws of Canada.-~ 
R. v. WALKEM (1908), 14 B.C. RR. 1; 
8 W. L. R. 857; 14 Can. Crim. Cas. 


122.—- CAN. 

1042 iii. .}~-A police magis- 
trate for a certain city has no jurisdic- 
tion to convict for an offence against a 


provincial statute committed beyond 














me statutes.—Rh. ov. Coyne, [1918] 








W. W. R. 267; 41 D. L. R. 225.— 
CAN. 
1042 iv. -}—The effect of 


Merchant Shipping Act, 1894 (c. 60), 
&. 684, is that when an offence against 
the Act is committed in any part of 
H.M.’s dominions, it} may be tried in 
any other part of H.M.’s dominions 
in which the offender may be, & it is 
not necessary in such a case that that 
indictment should fictitiously allege 
that the offence was committed within 
the local jurisdiction of the et. in which 
the offence is to be tried.—-ht. v. HinDE 
(1902), 22 N, Z. L. R. 436.—N.Z. 
1042 Vv. -—— -——.}—Though the Ct. 
of Appeal have decided that the Crimes 
Act, 1908, 8. 224 (1) (a), which defines 
the offence of bigainy as “‘ the act of a 


purports to deal with crime beyond 
the territorial Umits of the Dominion, 
the invalid part, of the enactment is 
sevcrablo from the romainder, I ho 
severance may be effected by the 
omission of the words ‘‘ in any part of 
the world,”’ which will lease a complote 
definition of the crime of bigamy 
without the addition of the words 
‘‘ in New Zealand,” since these words 
are necessarily implied.-—-R. vo. Jack. 
HON, [1919] N, A. L. R. 607.—N.Z. 


1042 vi. —-—-.}——-Where there 
was no evidence to show that accused, 
who was charged with forgery & alter- 
ing a forged instrument, had altered 
the instrument in any place within the 
jurisdiction of the circuit ct. where he 
was indicted & tried, the presiding 
judge directed the jury to return a 





Part IJ.—OrIGINAL CRIMINAL JURISDICTION. 


1046. ——— Territorial waters—Collsion between 
British & foreign ships—Death on British ship.]— 
R. v. KEYN, No. 1124, post. 

1047. Offence committed abroad—Remedy in 
England.|—An information, being merely local, 
will not lie in this country for an assault committed 
in Newfoundland; the remedy in this country 
would be merely. civil—R. v. Hooprer (1734), 
Sess. Cas. K. B. 71; Kel. W. 190; 93 EH. R. 72; 
sub nom. R. v. IHLOOKER, Ridg. ‘temp. H. 31 : 
7 Mod. Rep. 193. 

Annotation :—Refd. R. v. Baxter (1731), 2 Stra. 918. 


1048. Jurisdiction of English Courts.|— 
R. v. Munton, No. 994, ante. 

1049. Application of criminal statutes—General 
rule.|—All criminal statutes are in their terms 
general, but they apply only to offences com- 
mitted within the territory or by British subjects. 
When the Legislature intends the statute to apply 
beyond the ordinary territorial authority of the 
country, it so states expressly in the statute 





(BRETT), L.J.).—NIBOYET v. NIBOYET (1878), 
4P.D.1; 48L.3.P.1; 39 L. T. 486; 27 W. R. 
203, C. A. 


Annotations :—Mentd. Harvey v. Farnice (1882), 8 App. Cas. 
43; Ingham (falsely called Sachs) v. Sachs (1886), 56 


L. T. 920; Turner v. Thompson (1888), 13 P. D. 37; 
Forsyth v. Forsyth, Eccles & Foster (1890), Oe L. T. 
263; Hurley v. Hurley & Menzies (1892), 67 L. 384 


Linke (otherwise Van Aerde) v. Van Aecrde disnay 10 

T. L. R. 426; Le Mesuricr v. Le eoenen [1895] A. C. 

517 ; Armytage Vv. Armytage, [1898] P. 178; Pemberton 

: Hughes, [1899] 1 Ch. 781; Roberts v. Brennan, [1902] 

143 ; ‘Lowenfeld v. Lowenfeld, Corbett intervening 

(1903), 19 'T. I. R. 443; Ogden v. Ogden, [1908) P 

R. v. Hammersmith Superintendent. Registrar of Magrianes! 

Ex p. Mir-Anwaruddin, [1917] 1 K. B. 634; Anghincelli 

v. SPRY [1918] bP. 247; 

[1921] P. 204; Lord Advocate v. Jaffrey, (192t) 1A. GC, 

146; Arian v. Graham, [1923] 1. 31; Mitford v. Mitford, 

[1923] P. 130, 

1050. .|—If there be an unlawful 
preparation of an expedition by some person 
within {fer Majesty’s dominions, any British 
subject who assists in such preparation will be 
guilty of an offence under Foreign Enlistment 
Act, 1870 (c. 90), s. 11, even though he renders the 
assistance from a place outside Her Majesty’s 
dominions. ; 

It is no doubt clear that in order to bring a 
case within sect. 11 of the Act there must be a 
preparation in the Queen’s Dominions, but I 
think that, when you have got that fact established, 
there may be assistance in such preparation, or an 
employment of the kind mentioned in the scct., 
outside the Queen’s Dominions which will amount 
to an offence against the Act, if the person tendering 
such assistance or accepting such employment be 
a subject of Her Majesty (LORD RussELL, C.J.). 

If any construction otherwise be possible an 
Act will not be construed as applying to foreigners 
in respect of acts done by them outside the 
dominions of the Sovereign power enacting (LORD 
RUSSELL, C.J.). 

The preparations mentioned in sect. 11 of this 
Act are preparations made either by subjects of 
the Queen or by foreigners in any part of the 
Queen’s Dominions (LORD RUSSELL, C.J.).—R. v. 
JAMESON, [1896] 2 Q. B. 425; 65 L. J. M. C. 218; 








75 L. T. 77; 60 J. P. 662; 12 T. L. R. 551; 

18 Cox, C. C. "392, 

Annotations :—Mentd. R. 2 audley, oes K., = 383 3 
R. v. Stride & Millard, jupos) 1 a R. Porter 


HOLOTSIe . App. Rep 7; Rw. Onn zp. Sokepine. 
1910] 2 K. B, 576; Col ham Pari , 
11918) 3 oe Ba ding m righ | Doce a. Smith 


aay of not Ity.—R. v. ACKERMAN 
(1917), C. P. D. 108.—S. AF, 

r. Offence committed abroad—Juria- 
diction of Canadian courts—Larceny.] 


in the state 


Keyes v. Keyes & Weer | 


133 


SuB-SECT. 2.—OFFENCES COMMITTED OUTSIDE 
THE JURISDICTION. 
A. By British Subjects. 

1051. Treason committed abroad—In Ireland.]— 
Treason committed in Ireland, by an Irish peer, 
cannot be tried in England.—ANoNn. (1577), 3 
Dyer, 360 b; 73 E. R. 807. 

Annotation :-—Refd. Calvin’s Case (1608), 7 Co. Rep. 1 4. 

1052. -|—MACGUIRE’S (LORD) CASE 


(1645), 4 State Tr. Cee: 
Annotations :—Refd. R. v. Martin (1848), 6 State Tr. N. S. 














yee, Me Mentd.  Woleloyaale Peorage Case (1856), 8 State 
Tr 
1053. .|-—A. person charged with high 


treason committed in Ireland may be tried in 
England in the Ct. of K. B. or by commission in 
any part of England.—-PLUNKET’s CASE (1681), 


8 State Tr. 447. 
- 1054. J—R. v. Krntock (1746), 18 State 
547, 


Tr. 395; 1 Wils. 157; Fost. 16; 95 E.R. 


anwlalinns :—Consd. I. v. aoe (1805) a Hast, 583. 
Hold. Conway & Lynch v. (1845), 6 L. O. 8. 4583 
Newton ee 18 L. . M. Cc. 201; iz Vv. Davison 
(1866), 2 F. < Zoe Re Gharlesworth ae ete 
& S. 460; ae v. Winsor (1866), 10 Cox, © C. 276. 
Menta. R. v. Grainger (1765), 3 Burr. 1617; R. v. Frost 
(1839), 9 C. & P. 129: R. v. Fitzgerald (1843), aa Car. & 
Kir. 201; RR. v. O’Connell a 2h. T. . 193; 
R. v. Dufty (1846), 7 L. T. O. 











1055. .|—HARDIE’S Cues (1820), 1 State Tr. 
N. S. 609. 
1056. British subject naturalised in enemy 


state—During time of war.]|—R. v. Lyncu, No. 
1001, ante. 
1057. Treason committed in Germany.|— 
R. v. CASEMENT, No. 1002, ante. 
1058. Murder & manslaughter 
BERS’S CASE (1709), cited 8 Mod. Rep. at p. 144; 
1 Kast, P. C. 370; 88 E.R. 109. 
‘Annotation :-—Refd. He v, Athos (1723), 8 Mod. Rep, 135. 
1059. By British subject in foreign state— 
British subject murdered.|—R. v. Hatina (or 
ELyY) (1720), 1 ae P. C. 869; Car. C. L. 105. 


Annotations :-—Con R. v. Sawy “or. (1815), 2 Car. & Kir. 
101, Refd. Ate = eine (1723), 8 Mod. Rep. 136. 


1060. -|—Under 33 Hen. 8, a 
British subject is triable in this country for the 
murder of another British subject, committed on 
land within the territory of a foreign independent 
kingdom.—R. v. SAWYER (1815), 2 Car. & Kir. 
101; Russ. & Ry. 294; 1 Russell on Crimes & 
Misdemeanours, 8th ed., 29, n.; Car. C. L. 103. 


Annotations :—Refd. hi. v. Azzopardi (1813), : State Tr. N.S, 
21; R.v. Jameson (1896), 12 T. L. R. 


1061. -|—In an indictment for 
murder committed by a British subject abroad, it 
must be averred that prisoner & the deceased 











eee 














, were subjects of His Majesty. To prove the 


—Un an indictment for steanng 
appeared that the goods were taken 
of Maine & brought into 
this province :—Held : 


allegation that prisoner was a subject of His 
Majesty, his own declaration is evidence to go to 
the jury, & it will be for them to say, whether they 
are satisfied that he is in fact a British born 








subject.—R. v. HELSHAM (1830), 4 C. & P. 394. 
Annotations Reta. R. v. Mattoo (1836), 7 C. & P. 458; 
R. v. Lewis (1857), 7 oe C. C. 277. Mentd. R. v. 
O’Connor (1843), 13 L. J. . 33. 
1062. Poreigncs murdered.]—A 


British subject who commits a murder in a foreign 
country upon a person who was not a British 
subject, is triable in England under 9 Geo. 4, 
c. 31, s. 7.—R. v. AZZOPARDI (1843), 1 Car. & Kir. 
203; 2 Mood. C. C. 288; 6 State Tr. N.S. 21; 
2L. T. O. S. 287; 1 Cox, C. C. 28, C. C. R. 

1063. Possession of property stolen abroad.|— 
Where a person has in his possession property 


.of proof that the taking were larceny 
according to the laws of Maine, prisoner 
could not be convicted of larceny here, 
—R. v. HILL (1863), 5 All, 630.—CAN, 


1U 


in the absence 
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2, A. & B.; sub-sect. 3.) 


eee 


stolen outside the United Kingdom, he is liable 
to be convicted under Larceny Act, 1896 (c. 62), 
although he had received & had been in possession 
of that property before the Act came into opera- 
tion.—R. v. PANSE (1897), 61 J. P. 536. 

1064. .|—The prisoners, whilst living in 
expensive rooms in an hotel in Paris, ordered a 
fur jacket to be made for one of them by prosecutor. 
Before this fur jacket was delivered, they ordered 
& received at their hotel various other fur articles. 
They were not asked to pay for any of these 
articles, but prosecutor said that he regarded it 
as a cash transaction & did not ask for payment 
because other goods were in order, & the trans- 
action would not be complete until the delivery 
of the fur jacket. Prisoners brought the furs 
to London, where they were arrested & indicted 
under Larceny Act, 1896 (c. 52) :—Held: (1) there 
was evidence of larceny according to English 
law; (2) Larceny Act, 1896 (c. 52), applied to a 
case such as this, where the property was alleged 
to have been stolen by the same person in whose 
possession it was afterwards found in England.— 
R. v. GRAWAM (1901), 65 J. P. 248. 

1065. Bigamy—Second marriage contracted 
abroad.|—It. v. Russeir (EARL), No. 969, ante. 

oe Offences against the Person Act, 1861 (c. 100), 
s. 9. 

1066. Bribery of official in India.]—R. v. 
STEVENS & AGNEW (1804), 5 East, 244; 1 Smith, 
K. B. 4875 102 Ee. R. 1063. 

Annotations :—-Refd, Douglas v. R. (1848), 13 Q. B. 74. 

Mentd. R. v. O'Connell (1844), 3.1... T. OLS. 323 5 Wilkinson 

v. Guston (1846), 9 Q. B. 137; R. v. Duffy (1849), 7 State 


Jr. N. S..795; Bellhouse wv. Mellor, Proudman v. Mellor 
(1859), 4 H. & N. 116. 


1067. ——-.]— Dovanas v. R. (18418), 13 Q. B. 








743,171. 3. M.C.176; 11 iL. T. 0.8. 8123 12 
Jur. 974; 3 Cox, GC. C. 163; 116 BE. R. 3191, 
Ex. Ch.3; affg. S. C. sub nom. BR. v. DOUGLAS 


(1846), 18 Q. B. 42. 


Annotations :—-~Mentd. Greville v. Stulz (1847), 11 Q. BR. 
997; Rov. Wynn (1848), 1 Den. 365. 


B. By Aliens. 
See Sub-sect. 5, post. 


PART II. SECT. 2, SUB-SECT. 2.—-A. | 


UE COT Us UtMhe FOE REO WAS CULV LULU 


1908, s. 224:—Held: 
urporting to deal with crime beyond 
he territorial limits of the Dot 


AND PROCEDURE, 


SUB-SECT. 3.—-OFFENCES PARTLY COMMITTED 
OUTSIDE THE JURISDICTION. 


10863. General rule—Offence committed where it 
takes effect.]—C. was with six others indicted for 
committing an assault on the high seas within the 
jurisdiction of the Admlty. of England about 
the distance of half a mile from O. harbour in 
the county of S. A pistol had been fired from the 
land at a distance ce one hundred yards from the 
sea & a man had been killed in the water one 
hundred yards from the shore:—Held: the 
offenders were triable by the Admlty. jurisdiction, 
for the offence was committed where the death 
happened & not at the place from whence the 
cause of death proceeded.—-R. v. COOMBES (1786), 
1 Leach, 388; 1 East, P. C. 367. 

Annotations :-—Consd. Pooneakhoty Moodeliar v. R. (1835), 

3 Knapp, 348; R. wv. Keyn (1874), 2 Kx. UD. 63; Badische 

Anilin und Soda Fabrik v. Basle Chemical Works, Bind- 


schedler, [1898] A. C. 200. Refd. Jannokeo Doss tr. 
Bindabun Doss (1836), 1 Moo. Ind. App. 87. 


1069. J—R. v. Keyn, No. 1124, post. 

1070. ——— .J}—A clerk whose duty it was 
to remit at once to his employers in Middlesex 
all money collected by him as their clerk, collected 
at York, on Apr. 18, a@ sum of money as such 
clerk, but never remitted any portion of it. On 
Apr. 19 & 20 he wrote & posted from places in 
Yorkshire to his employers in Middlese& letters 
making no mention of the money so collected, & 
on Apr. 21, he wrote & posted at Doncaster in 
Yorkshire to his employers in Middlesex a letter 
which was intended to make them believe that 
he had not then in fact collected the money in 
question :—Held: the receipt of the letter of 
Apr. 21, in Middlesex was sufficient to give 
jurisdiction to try the prisoner in Middlesex. 

If a shot is fired or a spear is thrown from a 
place outside the boundary of acounty into another 
county with intent to injure a person in that 
county the offence is committed in the county 
within which the blow is given. So with a letter 
(FIELD, J.).—R. v. RoGERrs (1877), 3 Q. B. D. 28; 
471.J.M.C.11; 37L. T. 478; 42 J.P. 37; 26 
W.R. 61; 14 Cox, OC. C. 22, C. C. R. 

Annotation :—Consd. Bennett v. Cosgriff (1878), 38 L. T. 177, 

1071. Offence committed outside jurisdiction— 
Completed in England.|—R. v. Munron, No. 994, 
ante, 











to the offence that the girl should have 
been in the Poe of her father 
at the timo of the taking, & upon the 


an enactmont 


nion 


of bigamy under 32 & 33 Vict. c. 20, 8. 
58. The first marriage was contructed in 
Toronto, the second in Detroit, U.S.A. 
rhe judge at the trial directed the jury 
that if prisoner was married to his 
first wife in Toronto, & the second in 
Detroit, they should find him guilty :— 
Held: a@ misdirection, & the jury 
should have been told in addition that 
before they found him guilty they 
ought to be satisfied of his being at. the 
time of his sccond marriage a subject 
of H.M. resident in Canada, & that 
he had Ieft Canada with intent to 
spommit the offence.—R. vo. PIERCE 
(1887), 13 O. R. 226.—CAN., 


1065 ii. 1—R.8S.C., ce. 161, 
3%. 4, is not ultra vires the Jominion 
egislature either as being repugnant 
(0 Imperial legislation or on any other 
rrounds.—-R. 7. BRIERLY (1887), 14 
J. R. 525.—CAN. 


1065 iii. ———, J—Prisoner, who 
vas & British subject, married in New 
fealand, & subsequently, while he 
vas serving as a member of the New 
ealand tT nets Force & his 
ife was still alive, went through the 
rm of marriage with another woman 
1 England. On his return to New 
galand prisoner was indicted for 
igamy & convicted under Crimes Act, 











was beyond the power of the New 
Yeuland Parliament, & the conviction 
must be set aside.—R. vu. LANDER, 
[1919] N. Z. EL. RR. 305.—N.Z. 
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1068 i. General rule—Offence com- 
mitted where it takes effect.}—An offence 
which was commenced in one province 
& completed in another, is triable in 
either province.—Hr p. 7 - 
(1898), Q. Rt. 7 Q. B. 422.—CAN. 

1068 ii. ——- ——.]—FPrisoner was 
indicted for havi ne, at the City of 
Victoria, unlawfully caused to be 
taken B., an unmarried girl, being 
under the age of sixteen years, out of 
the possession & against the will of 
her father, contrary to Criminal Code, 
8. 283. ‘The evidence showed that the 

irl, by persuasion of letters written 

y prisoner in Victoria, Canada, ad- 
dressed to & received by her within the 
State of Washington, U.S.A., was 
induced to leave her father’s house in 
that State & meet prisoner at Victoria. 
Upon meeting her there he suggested 
that it was not too late for her to 
return home, but she declined, & 
prisoner thereupon took her to a house 
near Victoria, where they spent the 
night together :—/ield ; it was essential 


ar Oe 


facts, when she met. prisoner at Victoria, 
she had already abandoned that pos- 
session. — H. v. BLYTHE (1898), 
B.C. lt. 276.—CAN. 

1068 iil. -}—~Master ofaship 
was found guilty of stealing oatmeal 
which had been put on board at Keltor, 
in Scotland, to be conveyed under his 
charge to tbo proprietor at Mary 
Port, England.—H.M. APVOCATE v. 
Travermy (1842), 1 Broun, 425.—8COT. 
agsn Oe, resident in England, who 
h been lawfully apprehended in 
England & brought to Scotland for 
trial on a charge of falsehood, fraud, 
& wilful imposition, by sending letters 
from Wngland to traders in Scotland, 
containing false statements & repre- 
sentations, whereby he had fraudu- 
i cas ake them to forward goods 
to h in Hngland without pa & 
without inten ina to pay for the same, 
was subject to the jurisdiction of the 
criminal cts. of Scotland as the forum 
delicti—H.M. ADVOCATE ¥v. WITHEER- 
INGTON (1881), 8 R. (Ct. of Sess.) 41; 
18 Se. L. Kt. 576.—-SCOT. 

&. Offence committed outside juris- 
diction.J—The Plato, a British ship, 
was wrecked. The crew rigged the 
long boat of eight tons burthen & 
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1072. By agent.|—If a man employ 
@ conscious or unconscious agent in this country, 
he may be amenable to the laws of England, 
although at the time he was living beyond the 
jurisdiction (LoRD CAMPBELL, O.J.).—R. v. GAR- 
RETT (1853), Dears. C. C. 232; 23 L. J. M. C. 20; 
17J.P.7743 17 Jur. 1060; 2W.R.97; 20.L. R. 
106; 6 Cox, 0. C. 260, C. C. R. 


Annotation :—Refd. Liverpool Adelphi Loan Assocn. v. 
Fairhurst (1854), 2 C. L. R. 512. 


1073. Libel posted in Ireland—Publication 
in England.]—A libel written in Dublin, & received 
in London from an unknown hand, with the 
Dublin postmark,. was published in Middlesex in 
the form of letters, which contained internal 
evidence of a request by the writer to the publisher 
to publish them in Middlesex :—Held: upon 
probable evidence of the loss of the envelopes, & 
probable evidence of their being received by the 

ost, this was a publication by the writer living 
in Dublin, by his agent in Middlesex, & sufficient 
evidence of publication, both to authorize the 
reading of the libel & to go to the jury, upon an 
indictment charging the publication in Middlesex, 
the handwriting of deft. to the letters being proved 

by persons acquainted with its character.—R. v. 

JOHNSON (1805), 29 State Tr. 81; 7 East, 65; 

3 Smith, K. B. 04; 103 EK. R. 26. 

Annotations :-—Consd. Burdctt’a Case (1820), 1 Stato Tr. 
N. S. 1. Refd@. Pooneakhoty Moodeliar v. HK. (1835), 3 
Knapp, 348; Jannokee Doss v. Bindabun Voss (1836), 
1 Moo. Ind. App, 67; Companhia de Mocambique v, 
British South Africa Co., De Sousa v. British South 


Africa Co., [1892] 2 Q. LB. 358. Mentd. Kensington v. 
Inglis (1807), 8 Mast, 273. 


1074. Larceny committed within King’s 
dominions—Property brought into England.]—If 
a larceny be committed out of the kingdom, 
though within the King’s dominions, bringing the 
things stolen into this kingdom will not make 
it larceny here.—PROWES’s OASE (1832), 1 Mood. 
O. 0. 349; 9 0. & P. 219, n. 
Annotations :—Folld. R. v. Madge (1839), 

Refd. R. v. Carr (1877), 15 Cox, C. C. 131, 

1075. -]}—Prisoner had _ stolen 
goods in Guernsey & brought them to England, 
where he was taken & committed for trial :— 
Heid: Guernsey not being a part of the United 
Kingdom, prisoner could not be convicted of 
larceny, for having them in possession here, nor 
of receiving in England the goods so stolen in 
eine aa v. DEBRUIEL (1861), 11 Cox, O. C. 
Annotation ---Expld. R. v. Ellis, [1899] 1 Q. B. 230. 
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9 C. & P. 29. 
n. 














Se meaneend 
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sailed in it to the Mallantha & Solomon 
Group. The inhabitants, amongst 
whom wero prisoners, fired arrows from 
canoes & from the shqre, wounding the 
captain. In attempting to escape to 





os 


British India, took the rice to G., a 
pore in a foreign territory, & there sold 
t. He was convicted at M. of criminal 
breach of trust as a carrier under 
Penal Code, 8. 407 :—Held: 


135 


brought into England.|—A person who steals 
goods in France, cannot be tried in England for 
the offence, though he be found in possession of 
the stolen property there.—R. v. MADGE (1839), 


90. & P, 29. 
Annotation :-—Refd. R. v. Carr (1877), 15 Cox, C. C. 131, n. 


1077. —— .|—Prisoner was charged 
for stealing bonds of the Peruvian Govt. The 
bonds in question were transmitted by prosecutors 
to a customer in Paris. They were traced as far 
as Calais & were stolen from the train after leaving 
that place. Prisoner was found dealing with 
them in London & the question arose as to the 
jurisdiction of the Central Criminal Ct. to try the 
case, the robbery having been committed in 
France :—Held: there was no jurisdiction.—R. v. 
CaRR (1877), 15 Cox, O. ©. 131, n. 

1078. Cheque forged & uttered abroad— 
Subsequent presentment in England.j—On an in- 
dictment for forging & uttering a cheque or order 
for the payment of money, it appeared that the 
cheque was dated as if drawn abroad, but there 
was evidence, by comparison of handwriting, that 
it was drawn by prisoner abroad; & also evidence 
that he caused it to be presented to a banker 
abroad, through whom it was presented in this 
country, without a stamp :—Held: prisoncr might 
be convicted of uttering it in this country, if he 
set it in circulation abroad.—R. v. TAYLOR (1865), 
4. & F. 511. 

1079. ———. False pretences made outside England 
—Property obtained in England.]|—Deft., who car- 
ried on business in the county of Durham, obtained 
goods on credit in that county from a traveller of 
prosecutors by means of false representations 
made by deft. to prosecutors in Glasgow, in which 
place they carried on business :—Held: (1) (HAaw- 
KIns, Witts & Bruce, JJ.) the offence was 
properly triable in the county of Durham on the 
ground that the offence consisted in obtaining 
the goods, & not in making the false pretences 
whereby wey: might be obtained, & therefore an 
English ct. had jurisdiction to try a charge of 
obtaining goods by false pretences where the 
goods had been obtained within the jurisdiction 
of the ct. dealing with the charge, although the 
false representations might have been made 
beyond the jurisdiction of the English cts. ; 
(2) (WRIaHT, J.) the offence was properly triable 
in the county of Durham on the ground that, 
under the circumstances disclosed in the case, the 
possession of the goods by the deft. might be 











MALUTLLY CUIUITUUEG avroaa—rroperty | treated as a possession in the county of Durham 
CRE SN oT a lO AS USER Uae SS 


by virtue of Admiralty Offences 
(Colonial) Act, 1849 (c. 96), & as it 
appeared that by virtue of the above 
imperial statutes & various acts of the 


(1) the | colonial legislature, a sentence of 


sea the boat went ashore on a reof, 
part of the island. Prisoners & other 
natives waded out to the boat & killed 
the captain :—Held: they could not 
be tried in Sydney as the jurisdiction 
given to British Cts. by Merchant 
Shipping Act is limited to crimes 
committed on a British ship. As the 
offence was committed when the boat 
was ashore between high & low water 
mark | she was not “upon the high 
re . yes if she ore & “ British 
. consequen as yx 

jurisdiction, ‘3 Sa ce ore 

Semble: those who do acts without 
the jurisdiction cannot be held amen- 
able to the jurisdiction because of their 
rt in a common d with 
taeien Ricotta oe aes in the 

ow—~—It. Ue AI A WA 

oe 2 N. 8S, Ww. L. R. 403—-AUS. 

. ——~.)}—-B. entrusted_ with 
foe at M., a port in British India, 
oF conveyance to ©,, also @ port in 





sessions ct. at M. had no jurisdiction 
to try the offence under Code of 
Criminal Procedure : i) no offence 
was committed on the high seas so 
ag to pets the ct. jurisdiction under 
Wh Be aS Mecca ts a aes by 23 = 
» c. ——BApu Daupr v. R. 
(1882), I. L. R, 5 Mad. 23.—IND. 


u. Offence committed on high seas 
~~ Manslaughter.)-—— Resps. were con: 
victed in Victoria of m ughter 
upon the high seas, & sentenced to 
fifteen years’ penal servitude. On a 
return to a writ of habeas corpus, the 
ct. ordered them to be disch d, on 
the und that a sentence of penal 
Rervitude could not bo carried out in 
the colony without the preliminary 
direction of one of the Secretaries of 
State :—Held: Penal Servitude Act, 
1857 (c. 8), was applicable to the 
calonies, with respect to sentences to 
be passed on persons only triable there 


penal servitude could be carried into 
execution in the colony, the return to 
the writ that they were in custody “ to 
undergo such sentence ’’ was sufficient. 
ress v. Mount (1875), 32 L. T. 279.— 


Indictment stating offence 
committed “upon the sea ’’— Whether 
court has jurisdiction.}— Where an 
indictment for felony committed on 
the high seas was framed mercly 
‘‘ upon the sea,’’ or open sea, “‘ to wit, 
at St. John’s, etc.’? :—Held -; since the 
ct. could try the offence only under 
the authority of the Act giving the 
game jurisdiction as the Wnglish 
Admiralty Ct., 4» over crimes 
committed ‘‘on the high seas,’’ an 
indictment for an offence “upon the 
sea,’? or open sea, did not import 
jurladiction, & was bad, & prisonor 
discharged.—R. v. GREY (1851), 
Nfid. L. R. 205.—NFLD. 


a. - 
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under a representation made in Glasgow & con- 
tinuing in the county of Durham. . 

(3) The rule of common law restraining jurors 
from inquiring into facts arising. beyond the 
limits of the county was not at any time so strictly 
observed in misdemeanours as in felonies. It 
seems to me that in the case of a misdemeanour 
the offence can be properly dealt with in the 
county where the offence is completed, notwith- 
standing that some act constituting a material 
circumstance may have happened altogether 
beyond the jurisdiction (BRUCE, J.).—R. . 
Eruts, [1899] 1 Q. B. 280; 68 L. J. Q. B. 103; 
"9 1. T. 582; 62 J. P. 888; 47 W. R. 188; 15 
T. L. R. 57; 48 Sol. Jo. 773 19 Cox, C. C. 210, 
Cc. Cc. fh. 

Annotation :-— As to (1) Refd. R. v. Oliphant (1905), 74 

L. J. K. B. 591. 


1080. Embezzlement by agent abroad— 
False accounts sent to England.|—R. v. MUNTON, 
No. 994, ante. 

1081. |—Deft. was employed 
by a firm, carrying on business in London, to 
manage their branch establishment in Paris. It 
was his daily duty to enter on slips an account of 
all sums received by him in Paris for his employers, 
& to transmit these slips to them in London in 
order that the amounts might be entered up in a 
cash-book kept in London. On a certain date 
deft. received three sums in Paris which he fraudu- 
lently appropriated to his own use, & omitted to 
enter the receipt thereof on the slips sent by him 
on that day to London, knowing & intending that. 
the same would in consequence be omitted from 
the cash-book, as was the case. Deft. was indicted 
at the Central Criminal Ct. under Falsification of 
Accounts Act, 1875 (c. 24), s. 1, for omitting, or 
concurring in omitting, material particulars from 
the cash-book, & convicted :—Held: the ct. had 
jurisdiction to try the case, & deft. was rightly 
convicted.—R. v. OLIPHANT, [1905] 2 K. B. 67 
W441. J. K. B. 591; 94 L. T. 824; 69 7. P. 230 
53 W. R. 556; 21 T. L. R. 416; 49 Sol. Jo. 460 
21 Cox, C. C. 192, C. C. KR. 

Annotation :-—Mentd. R. v. De Marny, [1907] 1 K. B. 388. 

1082. Offence committed within jurisdiction— 


Smuggling goods from England to Ireland.|—Deft., 
in England, concerted with M. a plan for smug- 














gling tobacco into Ireland, & in performance of ' 


such concerted plan, he took on board his vessel, 
on the high seas, from a cutter dispatched from 
Flushing for the purpose, a cargo of tobacco in 
illegal packages, sailed with it to N., in Glamorgan- 
shire, there took on board a quantity of culm, in 
order to conceal the tobacco, & sailed thence to 
Youghal, in Ireland, where he landed the tobacco : 
—Held: deft. was properly triable in England, as 
having, in England, assisted & been concerned in 
an illegal unshipping of prohibited goods within 
3.& 4 Will. 4, c. 53, 8. 44, viz.: the transhipment 
of them from the foreign vessel to his own.—A.-G. 
v. CATT (1837), 3 M. & W. 7; Murp. & H. 300; 
7L. J. Ex. 38; 150 E. R. 1033. 

1083. Joint making of implements of forgery 
Agent in England—Principal abroad.} —R. v. 
Buns, & Scumint, No. 443, ante. 

1084, —-— False pretences made in England— 
Property sent abroad from England.|—Where a 
false pretence is made in this country to induce 
persons to part with their money & send it to a 
place abroad, & the postal orders & Jetters con- 
taining the money are posted in this country for 
transmission to the place abroad, there to be 
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received by the person making the false pretence, 

the offence of obtaining money by false pretences 

is committed in this country where the postal 
orders & letters are posted.—R. v. STODDART 

(1909), 73 J. P. 348; 25 T. L. R. 612; 53 Sol. Jo. 

578; 2 Cr. App. Rep. 217, C. C. A. 

Annotations :--Mentd. R. v. Bradshaw (1910), 4 Cr. App. 
Rep. 280; R. v. Brownlow (1910), 74 J. P. 240; BR. v. 
Norton, [1910] 2 K. B. 496; KR. v. Pratley (1910), 4 Cr. 
App. Rep. 159; R. v. Elisom (1911), 76 J. P. 38; KR. ». 

Hit (1911), 76 J. P. 49; Rv. Savidge (1911), 76 J. P. 

32; KR. v. Vassileva (1911), 6 Cr. App. Rep. 228; KR. v. 
Horn (1912), 76 J. P. 270; Rv. Monk (1912), 7 Cr. App. 
Rep. 119; Ibrahim v. R., [1914] A. C. 599; KR. v. Schama, 
R. v. Abramovitch (1914), 112 L. T. 480; R. v. Finch 
(1916), 85 L. J. K. B. 1575; R. vw. Immer, R. v. Davis 
(1917), 118 L. T. 416; R. v. Bliss Hill (1918), 82 J. P. 
194; RR. v. Broadbent (1918), 18 Cr. App. Rep. 1256; 
R. v. Sanders (1919), 14 Cr. App. lep. 11. 

1085. ——— By letters sent abroad—Property 
sent from abroad to England.]—H. wrote & posted 
at N., in England, a letter addressed to G. at a 
place out of England, containing a false pretence 
by means of which he fraudulently induced G. to 
transmit to N. a draft for £150 which he there 
cashed :—Held: there was jurisdiction to try H. 
at N., the pretence was made at N., where also 
the money obtained by means of it was received. 
—R. v. Hoimes (1883), 12 Q. B.D. 23; 53 
LJ. M. ©. 37; 49 L. T. 540; 82 W. R. 372; 
15 Cox, C. C. 343; 47 J. P. Jo. 756, C. C. RR. 

1086. Property obtained abroad.] 
—-N., being in Southampton, wrote & sent certain 
letters containing alleged false pretences to 
certain persons carrying on business within the 
jurisdiction of the German Iimpire, thereby 
inducing them to part with certain goods & 
deliver them to his order to certain persons in 
Hamburg. N. also sent to the same persons, 
certain alleged forged cheques in payment :— 
Held: N. was a fugitive criminal within Extra- 
dition Act, 1870 (c. 52), s. 26, & was rightly 
committed by the police magistrate to await the 
warrant of the Secretary of State for his extra- 
dition. 

It is clear that there may be cases where a 
person has committed a crime in a foreign country 
without ever being there, & who therefore could 
not be said to have fled from that country, & that 
is why the Act expressly defines the meaning of 
the expression ‘‘ fugitive criminal” (CAVE, J.).— 
R. v. NILLINS (1884), 53 1. J. M. C. 157, D.C. 
ACen -—Apprvd. & Folld. R. v. Godfrey, (1923) 1 K. B,. 














1087. ——_— Obscene matter published abroad— 
Advertisement in English paper.]—H.v. DE Marny 
No. 606, arte. 

1088. Offence committed on high seas—-Come- 
pleted in England.]—An information at common 
law for a conspiracy between the captain & purser 
of a man of war for planning & fabricating false 
vouchers to cheat the Crown, which planning & 
fabrication were done upon the high seas, is well 
triable in Middlesex, upon proof there of the 
receipt by the Commrs. of the Navy of the false 
vouchers transmitted thither by one of the con- 
spirators through the medium of the post, & the 
application there by a third person, a holder of 
one of such vouchers, a bill of exchange, for pay- 
ment, which he there received.—R. v. Brisac 
(1803), 4 Fast, 164; 102 E. R. 792. 


Annotations :-—-Consd Pooncakhoty Moodeliar v. R. (1835), 
3 Knapp, 348. Refd. R. v. Burdett (1820), 4 B. & Ald. 
95; Jannokee Doss v. Bindabun Doss (1836), 1 Moo. Ind. 
rare i; HK. ». Meany (1867), 15 » R. 1082; Re v. 
Oliphant, [1905] 2 K. B. 67. Mentd. Re Royal British 
Bank (1857), 29 L. T. O. S. 148; KR. vo. MoCafforty rah 
15 W. RR. 1022; Muleahy v. R. (1868), L. Rk. 3 H. I. 
306; KR. v. Parnell (1881), 14 Cox, GC. C. 608. 


1089. By foreigner—Death in England.]— 
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Prisoner & deceased were foreigners, & the latter 
died at Liverpool from injuries inflicted by 
prisoner on board a foreign ship on the high seas : 
—-Held: the offence was not cognizable by our 
law, & the conviction for manslaughter was 
wrong. 

The injury which caused the death was inflicted 
by one foreigner upon another on board a foreign 
vessel upon the high seas; & consequently, if 
death had then & there followed, no offence 
cognizable by the law of this country would have 
taken place. 9 Geo. 4, c. 41, s. 8, therefore, is 
inapplicable ; & unless it be applicable, the con- 
viction cannot be sustained (WILLS, J.).—R. v 
LEwIs (1857), Dears. & B. 182; 26 L. J. M. C. 
104; 29L. T. O.8. 216; 217. 2P.358; 3 Jur. N.S. 
623: 5 W. R. 5723; 7 Cox, C. C. 277, U. GC. fh. 
Ae :—Consd. KR. v. Keyn (1876), 13 Cox, C. C. 


SUB-SECT, 4.—OFFENCES COMMITTED ON SEAS 
AND RIVERS. 


A. In General. 


1090. Rights & liabilities of persons on board 
ship.]—(1) The Admlty. jurisdiction of England 
extends over British vessels, not only when they 
are sailing on the high seas, but also when they 
are in the rivers of a foreign territory at a place 


below bridges, where the tide ebbs & flows, & | 


where great ships go. AJ seamen, whatever their 
nationality, serving on board British vessels, are 
amenable to the provisions of British law. 

An American citizen serving on board a British 
ship caused the death of another American citizen 
serving on board the same ship, under circum- 
stances amounting to manslaughter, the ship at 
the time being in the river Garonne within French 
territory, at a place below bridges where the tide 
ebbed & flowed, & great ships went :—Held: the 
ship was within the Admlty. jurisdiction, & 
prisoner was rightly tried & convicted at the 
Central Criminal Ct. (2) Qu.: as to the effect of 
Merchant Shipping Act, 1854 (c. 104), s. 267.— 
R. v. ANDERSON (1868), L. R. 1 C. OC. 2. 161; 
38 lL. J. M. C. 12; 19 L. T. 4003 33 J. P. 100; 
17 W. ht. 208; 11 Cox, C. C. 198, C. C. R. 
Annotations :—As to (1) Consd. R. v. Keyn (1876), 2 ix. D. 

63 ; It. v. Carr (1882), 10 Q. B. 1.76. Refd. The Princess 

ore ~RO3S A. & F241; The M. Moxham (1876), 
-he Mecca, [1895] P. 95; Bolivia Republic 
Mutual Marine Assce., [1909] 1 K. B. 785 


v. id opaniey ; 
entd. Brown v. Burt (1911), 81 L. J. K. B. 


Generally, 
ris 


:—Refd. R. v. Muilman & Macky (1767), Park. 


—-—- 


1092. Jure gentilum.]—A.-G. ror COLONY 
OF Honea Kona v. Kwoxk-a-Sina, No. 1012, ante. 


See, also, Part XXIV., Sect. 1, sub-sect. 1. 


_ Of accessories on shore-——To 
_... Of ship on high seas—Admiralty juris- 





rane SE da tg before the fact on shore to | pp. 108, 109. 


the wilfu 


destruction of a ship on the high seas, 


on ne eae a ery nee eee 
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te em ee es onto 
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of Admiralty — | 

on Pulosg Sane bo- | 

tacleadg ra. of a mu 

Hiatt ae in a amall boat Myth 
a papery Bay, which was proved to 
Cae n the body of the county of 
a yay, & was bounded by headlands, 
are nee & man could see across from 
tn r remity of one to the other, & 
© place where the offence was com- 


could sail there ; 


mitted was within human. sight. | 
There was evidence that in par 
the bay there wero fifteen fathoms 
water, & that a vessel of 120 tons 


but there was no 
evidence of the bay having ever been 
froquentod by shipping, orof Admiralty _, 
rocess having been executed there :-— |! : 

feld; the case was within the juris-_.|- although in American waters.—R. 0. 
diction of the Admiralty.—l. «| 
MANNION (1846), 2 Cox, C. C. 158,—IR. ! 
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are not triable by the Admlty. jurisdiction under 
11 Geo. 1, c. 29, s. 7.—EasTERBY’s CASE (1803), 
Russ. & Ry. 37; 2 Leach, 947, C. C. Kt. 

1094. Former jurisdiction of Admiralty & common 
law distinguished.J|—ADMIRALTY Case (1610), 12 
Co. Rep. 79; 77 KE. R. 1357. 

Annotation :-—Consd. li. v. Keyn (1876), 2 Iex. D. 63. 


See, also, ADMIRALTY, Vol. I., p. 108, Nos. 120— 
126. 

1095. ——- Between high & low water mark.]— 
‘ONSTABLE’S CASE (1601), 5 Co. Rep. 106 a; 77 


kk. R. 218. 

Annotations :—Refd. Admiralty Caso (1609), 13 Co. Rep. 
51. Mentd. Gold v. Death (1615), Cro. Jac. 381; R. & 
Waller v. Hanger (1615), 3.Bulst. 1; Prideaux v. Warne 
(1673), Freem. K. B. 355; Onslow v. Horne C771). 2 
Wm. BL 750: Baldwin v. Elphinston (1775), 2 Wm. Bl. 
1037 ;_ Dunwich Corpn. v, Sterry (1831), 1 B. & Ad. 3831; 
R. v. Forty-nine Casks of Brandy (1836), 3 Hag. Adm. 
257; R. v. Two Casks of ‘Tallow (1837), 3 Hag. Adm. 
29435 Rh. v. GW. Ry. (1842), 3 Q. B. 333; Beaufort v. 
Swansea Corpn. (1849), 3 Exch. 413; KR. v. Thurborn 
(1849), T. & M. 67; Penryn Corpn. v. Holi (1877), 37 
L. T. 133: The Schiller (Cargo Ex.) (1877), 2 P. D. 145; 
The Gas Float Whitton (No. 2), [1896] P. 42; The 
Olympic, [1913] P. 92. 














1096. .|—EMBLETON v. Brown, No. 
1045, ante. 

1097. |—R. v. Keyn, No. 1124, post. 

1098. Death by shot from shore.]—-R. v. 





CooMBES, No. 1068, ante. 

1099. ‘s Within the body of the county ’’— 
River Thames.]—l. v. Marsut (1615), 3 Bulst. 
27; 81 BE. R. 233 sub nom. MARCHES CASE (alias 
PaLacuies Case), 1 Roll. Rep. 175. 

1100. Havens, creeks & rivers.j|— 
The Cts. of Common Law have concurrent juris- 
diction with the Admlty. Cts. in murders com- 
mitted in the M. haven, & in all the other havens, 
creeks, & rivers in this realm.—R. v. BRUCE (1812), 
Russ. & Ry. 2483; 2 Leach, 1093. 

Annotation :-~-Consd. R. v. Keyn (1876), 2 Ex. D. 63. 

1101. —-— Bristol Channel—Foreign ship.| 
—Upon a count of indictment of three prisoners, 
for feloniously wounding with intent to do grievous 
bodily harm, it was proved the offence was com- 
mitted on board an American ship, in the P. 
roads, Bristol Channel, three-quarters of a mile 
from the coast of Glamorganshire, at a spot never 
left dry by the tide, & lying between Glamorgan- 
shire & F. H., an island commonly treated as 
part of the county of Glamorgan, the ship being 
at the time two miles from the island, on the 
inside. It was about ten miles to the opposite 
shore of Somersetshire, & ninety miles from the 
roads to the mouth of the Channel :—Held: the 
part of the sea where the vessel was formed part 
of the county of Glamorgan, & the venue 














Cc. c. OR. 

Annotations :-~Refd. R. vt. Keyn (1876), 2 Ex. D. 63; The 
Mecca (1894), 71 L. T. 711. Mentd. The Ida (1860), 
Lush. 6; Whitstable Free Fishers v. Gaun (1861), 1k 
C. B. N.S. 3875 Direet United States Cable Co. v. Anglo 
American Telegraph Co. (1877), 2 App. Cas. 394. 

.}—See, generally, ADMIRALTY, Vol. L., 

See Territorial Waters Jurisdiction Act, 1878 
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. Great lakes.\— The 
great inland lakes of Canada are 
within the admiralty jurisdiction, & 
offences committed on them are as 
though committed on the high seas ; 
& therefore any magistrate of this 
Province has authority to inquire into 
offences committed on the lakes, 


eee een 





t of | 


Suarr (1869), 5 P. RK. 135.—CAN. 
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Sect. 2.—Limits of criminal jurisdiction: Sub-sect. 
4, A. & B.) 

(c. 73); Merchant Shipping Act, 1894 (c. 60), 

ss. 685-687. 


CRIMINAL Law 





B. On British Ships. 

1102. On high seas—Definition of high seas.]— 
The expression ‘‘ high seas’? when used with 
reference to the jurisdiction of the Ct. of Admlty., 
included all oceans, seas, bays, channels, rivers, 
creeks, & waters bclow low-water mark, & where 
great ships could go, with the exception only of 
such parts of such oceans, etc., as were within the 
body of some county (LinDLEy, L.J.). 

A. foreign or colonial port, if it was part of the 
high seas in the above sense, would be as within 
the jurisdiction of the Admlty. as any other part of 
the high seas. The jurisdiction, however, is neces- 
sarily limited in its application. It can only be 
exercised over persons or ships when they come 
to this country. An artificial basin or dock 
excavated out of land, but into which water from 
the high seas could be made to flow, would not, 
I apprehend, be in any sense part of the high seas, 
whether such basin or dock were in this country 
or any other (Linpuiry, L.J.).—TuHE Mecca, 
[1895] P. 95; 64 L. 
W. R. 209; 11 °*T. L. R. 139; 
7 Asp. M. I. C. 529; 11 R. 742, C. A. 
winnotation :-—~Mentd. Pocahontas Fucl Co. (Incorporated) 

v, Ambatielos (1922), 27 Com. Cas. 148 


1103. J—(1) A hulk retaining the general 
appointments of a ship, registered as a British 
ship, & hoisting the British ensign, although only 
used as a floating warehouse, is primd facie suffi- 
ciently a British ship to be within Merchant 
Shipping Act, 1854 (ce. 





J.P. 40; 711. T. 711; 43, 
39 Sol. Jo. 1325 — 


104), s. 267, & a crime | 


committed therein is within the jurisdiction of | 


the Admlty. 
(2) Semble : 
common law if a British ship was on the high seas, 


there would be jurisdiction at ! 


} 


or infra primos pontes, or in a tidal river where ° 


great ships come & go. ‘The offence need not be 


| jurisdiction.”’ 


consummated or wholly completed on board such | 


ship to give jurisdiction.—R. ARMSTRONG 
(1875), 13 Cox, ©. C. 184. 


Annotation :—<As to (2) Refd. R. vr. Keyn (1876), 2 Ex. D. 63, 


Vv. 





1104. jJ—R. ve DupLEY & STEPHENS, 
No. 334, ante. 
1105. Act justifiable while within foreign 





AND PROCEDURE. 


(2) Although an English ship in some respects 
carries with it the laws of her country in the 
territorial waters of a foreign state, yet in other 
respects it is subject to the laws of that state 
as to acts done to the subjects thereof. 

(3) It is clear that an English ship on the high 
seas, out of any foreign territory, is subject to the 
Jaws of England, & persons, whether foreign or 
English, on board such ship are as much amenable 
to English law as they would be on English soil 
(ERLE, C.J.).—R. v. Lesuey (1860), Bell, C. CO. 
220; 29 L. J. M. C. 97; 11. T. 452; 24 J. P. 
115; 6 Jur. N.S. 202; 8 W. R. 220; 8 Cox, C.C. 
269, C. C. R. 

Annotations :—As to (2) Consd. R. v. Keyn (1876), 2 Ex. D. 


63. Generally, Mentd. Seymour v. Scott (1863), 8 Ll. T. 
511; Phillips ». Kyre (1870), L. R. 6 Q B. 13° Fracis, 
Times v. Carr (1899), 81 L. T. 50. 





1106. Offender not a British subject.]|— 
PREVOT’S CASE (1799), cited in 1 Taunt. 32; 
127 BE. R. 741. 

Annotations :-—Refd. R. v. Serva (1845), 1 Cox, C. C, 292; 

R. v. Lopez, R. v. Sattler (18538), 7 Cox, C. C. 431. 

1107. |—SavvasoT’s CASE (1799), 
cited in 1 Taunt. 32; 127 E. R. 741. 

Annotalions :—Refd. R. v. Serva (1845), 1 Cox, C. C. 292; 

R. v. Lopez, R. v. Sattler (1858), 7 Cox, C. C. 43). 

1108. .|—Acow’s Case (1806), cited 
in 1 Taunt. 32; 127 E. R. 741. 

Annotations :—Refd. R. v. Serva (1845), 1 Cox, C. C. 292 ; 

R, v. Lopez, R. v. Sattler (1858), 7 Cox, C. C, 4d. 

1109. —— Even though illegally detained 
on ship.|—A foreigner on board an English ship 
on the high seas is subject to the law of England, 
& therefore, if he there docs an act which is a 
criminal offence by the law of England, he may be 
punished for it by that law, & may, by virtue of 
18 & 19 Vict. c. 91, s. 21, be tried for the offence 
before any ct. of justice in the Queen’s dominions 
having cognisance of such crimes when committed 
within its limits, within whose jurisdiction he 

















' may be brought, for when so brought, he is, within 


‘‘found within its 
Nor is it material, as to the liability 
of the foreigner to punishment or to the juris- 


the language of the Act, 


| diction of the ct. to try hiin, that he was illegally 


jurisdiction. ]}—(1) The master of an English vessel | 
contracted with the Chilian Govt. to convey banished | 


Chilian subjects from Valparaiso to Liverpool, & they 
were put on board under duress, & so conveyed 
against their will :—Held: 
could justify what he did within the Chilian 


& by foree taken on board the English ship & 
there detained in custody at the time of the 
committal of the offence, the act alleged to be a 
crime not being committed for the purpose of 
releasing himself from the illegal duress. 

Where a foreigner who, being illegally arrested 
in a foreign town & taken & kept in custody on 


' board an English ship on the high seas, shot dead 
_ the officer who arrested him, out of malice prepense, 


assuming the master | 


jurisdiction, yet, after the vessel passed out of it, | 


ne was guilty of a wrong amounting to a false 
mprisonment. 


*ART II. SECT. 2, SUB-SECT. 4.—B. 
d. On high scas—Boat ashore be- 
ween high d& low water-mark.)—A 
iritish ship was wrecked. The crew 
lgged the long boat of efght tons 
urthen & satled in it to the Mallantha 
; Solomon Group. The inhabitants, 
mongst whom were prisoners, fired 
rrows from canoes & from the shore, 
ounding the captain. In attempting 
) escape to sea the boat went ashore 
1a recf, part of theIsland. Prisoners 








é ’ if 
other natives waded out to the boat eae rigs , 6 N. 
iiied the captain:—Held: they Pee ae 
uld not be tricd in Sydney as the f. 
risdiction given to British Cts. by arrested & 
archant Shipping Act is limited to 


mes committed on a British ship, & 
the offence was committed when the 
at was ashore between high & low | 
ter mark she was uot “ upon tho 


high seas ” even if she was a “‘ British 
Ship,’’ & consequently there was no 
jurisdiction.—R. v. Wana & SATOA 
(1874), 2 N. 8. W. L. BR. 403.—AUS, 


Stealing from the speraon.) 
—)risoner was convicted at quarter 
sessions of attempting on the high 
seas to steal from the person. 


: bE tite Nese. Soe ine Oy Bote sees Maks 
had jurisdiction to nd gs bE v. 
', N. 147.—AUS, 


-+—TPrisoner, a foreigner, was 
committed for trial on 
a charge of theft committed on a 
British vessel on the high scas. 
discharge was applied for on the 

und that the committing magistrate 
ad no jurisdiction, the preliminary 


& not with a view to escape :—Held: his con- 
viction for the murder by the Central Criminal Ct., 
within whose jurisdiction he was brought for 
trial, was good.—R. v. Lopmez, RK. v, SATTLER 
(1858), Dears, & B. 525; 27 L. J. M. C. 483; 30 


wee = 


examination having taken pluce before 
the assent of the Governor-General, 
asseonting to the institution of the 
peveced age required by Code, s. 51, 
1ad been received :-—Held: deft. was 
liable to arrest for an offence committed 
on board of a British ship on the high 
seas notwithstanding the Itmitation : 
contained in sect. 501, & the 

' WASTER ANTE ERED VASOOW SINS PHY ADALADY LI SUE LAIWIUE 

| J. v. N¥ISON (1918), 52 N.S. RH. 42 ; 
40 D. L. RR. 120.—CAN. 


He was 


L. R. 139; 


g. ~-— Commission of offence by 
Rritish subject on forcign shiv.}~The 
| ota. in England have power by 30 — 
| 31 Vict. c. 124, 8. 11, to try British 
| subjects for offences committed on 
His board of foreign ships on the high seaa, 
| provided tho offender does not belong 
o tho ship; but the Supreme Ct. 
of the colony has no such power. 


Part IJ.—Origmnat CRIMINAL JURISDICTION. 


L. T. O. 8S. 277; 22 J. P. 84; 4 Jur. N. S. 983 
6 W. R. 227; 7 Cox, C. C. 481,C.0.R. © 


Annotations :-—Consd. R. v. Leslie (1860), 8 Cox, C. C. 269. 

Bett Ht a ati aire ee 8 

eyn ’ x. D. : . v. Carr » 10 Q. B. D. 
76. Mentd. Cammell v. Sewell (1858), 3 te g 


& N. 617: 
R. v. Tivnan (1864), 10 L. T. 499: The Princess Royal 
(1870), 39 L. J. Adm. 43. 


1110. 
ship had sailed from London on a China voyage, 
é& three chests of tea were stolen from her when 
off Wampa. It was stated that Wampa was on 
a river, twenty or thirty miles from the sea, & no 
evidence was given as to the tide flowing there 
or not :—Held: this was sufficient evidence that 
the ship was on the high seas to give the Central 


7C. & P. 6643; 1 Mood. C. C. 494, C0. C. _. 
Annotations :—Consd. R. v. Anderson (1468), L. R. 10. GC. R. 

161; Rv». Carr (1882), 10 Q. B. D. 76. Mentd. R. v. 

Hughes (1857), 7 Cox, C. C. 301. 

1111. In tidal rivers—Below bridges & where 
great ships go.|—R. v. ARMSTRONG, No. 1103, 
ante. 

1112. —— Offender not a British subject.] 
—R. v. ANDERSON, No. 1090, ante. 

1113. —— .]—Certain bonds or valu- 
able securities were stolen from a British merchant 
ship whilst she was lying afloat, in the ordinary 
‘course of her trading, in the river at R., in Holland, 
moored to the quay, & were afterwards wrongfully 
received in England by prisoners with a knowledge 
that they had been thus stolen. The place where 
the ship lay at the time of the theft was in the 
open river, sixteen or eighteen miles from the sea, 
but within the ebb & flow of the tide. There were 
no bridges between the ship & the sea, & the 
place where she lay was one where large vessels 
usually lay. It did not appear who the thief was, 
or under what circumstances he was on board the 
ship :—Held: prisoners could be properly tried 
& convicted at the Central Criminal Ct. in this 
country, as the larceny took place within the 
jurisdiction of the Admlty. of England.—R. v. 
CARR (1882), 10 Q. B. D. 76; 52 L. J. M. ©. 12; 
47 L.. T. 450; 47 J. P. 383; 31 W. R. 12; 4 Asp. 
M. L. GC, 6043 15 Cox, C. C. 129, C. C. R. 
Annotation :-—Refd. The Mecca, [1895] P. 95. 

1114. In foreign ports.}|—R. v. Jemor (1812), 
Russell on Crimes & Misdemeanours, Sth ed. 34. 
Annotations :—Consd. R. v. Anderson (1868), L. R.1 C. C. R. 

161; KR. v. Carr (1882), 10 Q. B. D. 76. 

1115. -}—TuHt Mecca, No. 1102, ante. 

1116. What is British ship—Hulk used as floating 
warehouse.|—R. v. ARMSTRONG, No. 1103, ante. 

1117. Proof of nationality—Oral evidence 
sufficient.|—T'o prove that a ship is a British ship, 
it is not necessary to produce the register or a 
copy thereof; it is sufficient to show orally that 
she belongs to British owners, & carries the 
British flag.—R. v. ALLEN (1866), 10 Cox, C. C. 


405. 




















The jurisdiction given to colonial cts. 
by 12 & 13 Vict. c. 96, to try cases of ; under 9 Geo. 4 
offences committed ‘“‘where the Ad- | Ross (1854), 1 N. 
iniral has jurisdiction ’? applies onl AUS. 
ua eae: neni ce on pear’ Britis 

” On the seas.—R. v. Dopp 
(1874), 2 Cc. A. 598 ’ 2 J. R, 52.—N. e 
‘ h. What ia a_ British ship.) — 
Prisoner commanded a vessel that 
sailed under British colours :—-Held: 
sufficiont eee that the vessel was 


in wa aoe ‘ 

ere © captain of a British 
vessel lying in the harbour of one of the 
Pactfic Islands, of which the French 


had taken posseasio 
heewt hin ship gt mundered on 


ment for 


he died. 
celerated by the 


received 
Held: 


& British subject bet : Supreme 


Sufficiency of evidence as to.J]—A. 


{ Ct. had jurisdiction Mey try the case 
» c& 83, 
Ss. WwW, Ss. C. R. 43.— 


.——~.J—R. v. 
8N.8. W.S. C. R. 340.—AUS., 


}, ———.] — Prisoner, second mate 
of a ship, was tried before the Ct. of 
Queen's Bonch, Quebec, on an indict- 
manslaughter. 
ill-treated on the high seas a seaman of 
the name of M. so 
had to be put on shore at 
is death, 
medical Hoorn ye. 


-treatment he had 
»- On @ reserved= case :— 
(1) in order 
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+|—On a trial for mali- 
ciously wounding on the high seas, it was stated 
by three witnesses that the vessel was a British 
ship of Shields, & that she was sailing under the 
British flag, but no proof was given of the register 
of the vessel or of the ownership :—Held: the 
ct. had jurisdiction over the offence ; (1) because 
the evidence was sufficient to prove that the 
vessel was a British vessel; (2) because even if it 
had appeared that the vessel was not registered, 
the ct. would still have jurisdiction, as there is 
nothing in Merchant Shipping Acts to take away 
that jurisdiction, & (3) by reason of the Merchant 
Shipping Act, 1854 (c. 104), s. 106, which provides 
that. as regards the punishment of offences com- 
mitted on board such a ship, she shall be dealt 
with in the same manner as if she were a recognised 
British ship.—R. v. SeBERG (1870), L. R. 1 C. C. R. 
264; 22 L. T. 523; 34 J. P. 468; 18 W. R. 935; 
11 Cox, C. C. 520; sub nom. R. v. VON SEBERG, 
39 L. J. M. C. 133, C. C. R. 

1119. --— British register—Alien owner.] 
—Upon the trial of a foreigner for a homicide 
committed on board a foreign built ship on the 
high seas, it was proved that the ship was manned 
by foreigners, but had been registered as a British 
ship under Merchant Shipping Act, 1854 (c. 104), 
& at the time the offence was committed, was 
sailing under the British flag, & that the owner 
resided in London, but it was admitted that he 
was not a natural-born British subject :—Held: 
the register of the ship, coupled with the facts 
that she was sailing under the British flag, & that 
the owner was resident in England, amounted to 
prima facie evidence that the ship was British.— 
R. v. BJORNSEN (1865), Le. & Ca. 545; 6 New 
Rep. 179; 34 L. J. M. ©. 180; 12 L. T. 478; 
29 J. P. 373; 11 Jur. N.S. 589; 13 W. BR. 664; 
10 Cox, C. C. 743; 2 Mar, I. C. 210, C. C. R. 

1120. On King’s ship.|—R. v. DEVON JJ., Ha p. 
PUBLIC PROSECUTIONS DirEcTOR, No. 1138, post. 

1121. Rights & liabilities of persons on board.|—— 
An English ship may be considered as a floating 
island, & in that ship persons become subject to 
the English laws alone (HOLROYD, J.). 

Men, when on board an English ship, have all 
the rights belonging to Englishmen, & are subject 
to all their liabilities. Jf they have committed 
any offence they must be tried according to 
English law. If any injury has been done to 
them they have a remedy by applying to the laws 
of this country for redress (BEST, J.).—FORBEsS 1, 
COCHRANE (1824), 2 B. & C. 448; 2 State Tr. N.S. 
147; 3 Dow. & Ry. K. B. 679; 2L.J.0.8S. K. B. 
67; 107 E. R. 450. 

An cnN :——Refd. Grace, The Slave (1827), 2 Hag. Adm. 





1122. ——-.]-—R. v. Lorez, R. v. Sarruer, No. 
1109, ante. : : 


1123, ——-.|—R. v. Lesiry, No. 1105, ante. 


steamer upon which a crime has been 
committed was a British steamer, it 
was not necessary to file the register 
of the steamer, & it is sufficient to 
establish that she sailed under the 
British flag; (2) where a person dies 
in this Province from -treatment 
received while on board of ship at sea, 
the trial for manslaughter of the 
author of such ill-treatment must take 
place in tho district where death 
ensued, & not in the district where 
accused was arrested.—R. v. MOORE 
(1881), 2 D. Cc. A. 52.—CAN. 


m. Application of English 
law—Stowaway.j—R. vw. McCarruy, 
R. wv. FARRELL (1922), 69 D. L. R. 92; 
37 Can, Crim. Cas, 221,.——-CAN. 


8. 4.—R. Uv. 


HaRvVEY (1869), 


He had 
ievously that he 
. where 
according to 
having been ac- 





to prove that a 
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Sect, 2.—Limits of criminal jurisdiction: Sub-sect. 
4,C. & D.; sub-sect. 5.) 


C. On Foreign Ships. 


1124. General rule—Within three mile Hmit.] 
—Prisoner was indicted at the Central Criminal 
Ct. for manslaughter. He was a foreigner & 
in command of a foreign ship, passing within 
three miles of the shore of England on a 
voyage to a foreign port, & whilst within 
that distance his ship ran into a British ship & 
sank her, whereby a passenger on board the 


latter ship was drowned. The facts of the case | 


were such as to amount to manslaughter by 
English law :—Held: (1) (LORD COLERIDGE, C.J., 
Brerr & AMPHLETT, JJ.A., GROVE, DENMAN, & 
LINDLEY, JJ., diss.), the Central Criminal Ct. had 
no jurisdiction to try prisoner for the offence 
charged, on the ground that, prior to 28 Hen. 8, 


ec. 15, the admiral had no jurisdiction to try | 


offences by foreigners on board foreign ships, 
whether within or without the limit of three 


AND PROCEDURE. 


miles from the shore of England, that that & the 


subsequent statutes 
Common Law Cts. & the Central Criminal Ct. the 


only transferred to the | 


therefore, in the absence of statutory enactment — 


the Central Criminal Ct. had no power to try such 
an offence; (2) (LORD COLERIDGE, C.J., BRETT & 
AMPHLETT, JJ.A., GROVE, DENMAN, & LINDLEY, 


TY vs 4k wn eee Se a cat ~€8 dha nf 


evi ce an Sn mnnrel 


English criminal law extended over those limits, 
& the admiral formerly had, & the Central Criminal 
Ct. now has, jurisdiction to try offences there 
committed although on board foreign ships ; 
(3) (LORD COLERIDGE, C.J., & DENMAN, 
prisoner’s ship having run into a British ship & 
sunk it, & so caused the death of a passenger on 
board the latter ship, the offence was committed 
on board a British ship, & therefore, the Central 
Criminal Ct. had jurisdiction. 


(4) Whatever of the sea lies within the body of 
a country is within the jurisdiction of the common | 
Whatever does not, belonged formerly to 


law. 
that of the Admlity., & now belongs to the cts. to 


which the jurisdiction of the admiral has been | 
transferred by statute; while in the estuaries & | 


mouths of great rivers, below the bridges, in the 


matter of murder & mayhem, the jurisdiction is | 


concurrent. On the shore of the outer sea the 


body of the country extend so far as the land is - 


uncovered by water. So rigorous has been the 


line of demarcation between the two jurisdictions, » 
as regards the shore between the high & low | 


ee Annotations :-—Folld. R. v. Keyn (1876), 2 Ex. D. 63. 


between the Admlty. & the common law according 

to the state of the tide (COCKBURN, C.J.).—R. v. 

Keywn (1876), 2 Ex. D. 63; 46 I. J. M. C. 17; 

41 J. P. 517; 138 Cox, C. C. 403, C. C. R. 

Annotations :—As to (1) Refd. R. v.. Dudley & | 
(1884), 14 Q. B. D. 273. Generally, Mentd. R. v. Fletcher, 
Ex p. Birnie (1876), 35 L. T. 538; Blackpool Pier Co. & 
South Blackpool Jetty Co. v. Fylde Union Assmt. Com. 
& Layton with i es big err naee ° 
Mecca (1894), 64 L. J. P. 40; Badische Anilin und Soda 
¥abrik v. Johnson & Basle Chemical Works, Bindschedler, 
[1897] 2 Ch. 322; Davidsson v. Hill, [1901] 2 K. B. 
606; Carr v. Fracis Times, [1902] A. C.. 176; Weat 
Rand Central Gold Mining Co. v. R., [1905] 2 K. B. 391 ; 
Denaby & Cadeby Main Collicries v. Anson, [1911] 1 
K. B. >; <A.-G. for British Columbia v. A.-G. for 
Canada, [1914] A. C. 153; Secretary of State for India 
v, Chelikani Rama Rao (1916), 85 L. J. P. C. 222; John- 
stone v. Pedlar (1921), 90 L. J. P. C. 181. 


See, now, Territorial Waters Jurisdiction Act, 
1878 (c. 73). 

1125. On high seas—Murder by crew of captured 
vessel.]|—By a convention between England & the 
Emperor of Brazil, the slave trade was declared 
to be piracy, & powers were mutually accorded 
for the visitation & capture of the vessels of either 
nation when so engaged, but subject to certain 
conditions :—Held: these conditions must be 


jurisdiction formerly possessed by the admiral, & | scrupulously adhered to, in order to give validity 


to the seizure of vessels under such convention, 
& where a capture had taken place which was not 
attended by all the formalities required by the 
convention, if the crew of the captured vessel 
rose upon their captors & killed him, they could 


IL. Us. OKMNVA (LOD), G UBL. W& INL. VO 5 L AVULLe 104 ; 


6 State Tr. N.S. 197; 10 J. P. 1343 1 Cox, C. 0. 
292; sub nom. R. v. MAJAven, 6 L. T. O. S. 188, 


C. C. ih. 
Refd. 


Shea v. R., Dwyer v. R. (1848), 3 Cox, ©. C. 141. Meontd. 
The Princess Royal (1870), Lb. R. 3 A. & KK. 41. 


in 





1126. Murder—Death taking place 
- Engiand.]—R. v. LEwis, No. 1089, ante. 
1127. ——— Scuttling ship—cConspiracy to defraud 


' Insurers.|—R. v. Konn, No. 830, ante. 


1128. ——— Homicide by foreigner.|}—R. v. 
BJORNSEN, No. 1119, ante. 

1129. Within territorial waters—Common law 
jurisdiction.}—R. v. CUNNINGHAM, No. 1101, ante. 


D. Court of Trial. 

1130. Central Criminal Court—Larceny on British 
ship—In foreign river.|—R. v. ALLEN, No. 1110, 
ante. 

1131. 
CARR, No. 1118. ante. 

1132. Destroying ship-——-Accessory before 
the fact.]—The Central Criminal Ct. has jurisdic- 


Below bridges.|-—R. 2. 














water mark, the jurisdiction has been divided 


i tion to try accessories before the fact to the felony 
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PART II. SECT. 2, SUB-SECT. 4.—C. 


n. On high seas-- Against British 
subject.}—A British ct. has no juris- 
diction to punish a foreigner for an 
offence committed on the high scas, 
in a foreign ship, against a British 
subject.—R. ov. KINSMAN (1853), 
James, 62.—CAN. 


o. —-— By foreign subject.}—Ac- 
cused, who wus a subject of the State 
of Junaghad, committed an offence 
on a ship owned by a subject of the 
Junaghad State, when it was on the 
high scas some eighteen miles off the 
coast of the Kanara District. A 
question having arisen whether he 
could be tried for the offence by the 
First Class Magistrate of Karwar :— 
Held: the magistrate had no juris- 
diction to try accused.—R. v. PUNJA 
noe (1917), I. L. R. 42 Bom. 234.— 


p. Within territorial waters.} — A 
sheriff has jurisdiction to try a foreign 


sailor for an offence committed by 
him on board a foreign vessel lying 
within the sheriff’s territory, upon a 
seaman engaged in that vessel.— 
LEWIN v. BLAIR (1858), 3 Irv. 16; 30 
Sec. Jur. 50%.-—SCOT. 

: -J--A Dane, master of a 
steam trawler registered in Norway, 
was charged in DV. Sheriff Ct. with a 
contravention of the Sea’ Fisheries 
Regulation Act (Scotland), 1895 (c. 42), 
8. 10 (4), by using on a certain date the 
method of fishing known as otter- 
trawling ‘‘in a part of the Moray 
Firth, which is within a line drawn 
from Tena ef Head in Caithness 
to Rattray Point in Aberdeenshire, 
& is within the areca spouued in bye- 
law No. 10 made by Fishery Board of 
ScotJand ’ made under Herring Fishery 
jrcoulan) Act, 1889 (c. 23), 5s. 7. The 
ocus of the allered offence was 
admittedly within the area specified in 
the bye-law & was out with a line 
drawn at a distance of one marine 





league from low-water mark on the 
adjacent coast. Accused objected that 
he was not subject. to the jurisdiction 
of the D. SheritY Ct. on the ground that 
the statutes & bye-laws were = in- 
applicable as regarded forelgners to 
such part of the area specified as 
Jay out with the territorial jurisdiction 
of the British Crown, & that the locus 
Hbelled was oe international law out 
with such jurisdiction. Accused was 
convicted. Appeal :——Held: accused 
was subject to D. SherifY Ct. & the 
conviction & sentence was legal & 
competont.-— MORTENSEN v. PETERS 
(1108), 8 I. (Ct. of Sess.) 93.—SCOT, 


PART II. SECT. 2, SUB-SECT. 4.—D. 

xr. Ordinary criminal —courta—Ad- 
miralty Offences (Colonial) Act, 1849 
(c. 96), & 23 & 24 Viet. ce. 88.J—An 
offence committed on the high seas, 
but. within three miles from the coast 
of British India, as being committed 
within the territorial limits of British 


Part II.—OricginaLu CRIMINAL JURISDICTION. 


of ‘casting away & destroying a ship,” on the 
high seas, on an indictment in the usual form 
against principal & accessory, though the principal 
felon be not amenable to justice. The under- 
writers on a policy of goods fraudulently made are 
within 1 Vict., c. 89, s. 6, though no goods were 
put on board.—R. v. WALLACE (1841), Car. & M. 
200; 2 Mood. C. C. 200, C. U. R. 

1138. Murder on British ship—On high 
ha la v. Lopez, R. v. Sarriter, No. 1109, 
ante. 

1134. —-— Manslaughter on British ships—In 
foreign territorial waters—By foreign member of 
crew—Effect of Merchant Shipping Act, 1854 
Soe 104), s. 267.|—R. v. ANDERSON, No. 1090, 
ante. 

1135. Assizes——- Where prisoner ‘‘ found ’?— 
Offence by foreign member of crew of British ship 
—On high seas.|—R. v. Lorrz, R. v. Sarrier, No. 
1109, ante. 

1136. 
I. & I. 369. 

1137, Quarter sessions—Prisoner apprehended 
within jurisdiction—Larceny on British ship—On 
high seas—Larceny Act, 1861 (c. 96), s. 115.J— 
RR. v. PEEL, No. 1022, ante. 

(1138. ——~-.]|—R. v. DEVON 
JJ., He p. Pupiic Prosecutions DirEcror (1923), 
40 'T. L. RR. 218, D.C. 

1139. Jurisdiction of justices—Vessel passing 
through several jurisdictions.;—A vessel on her 
way up a river, may pass through several juris- 
dictions, but the justices of the place on land into 
which the offender is first carried, have jurisdiction 
to try & convict him (larrnenaLe, J.).—R. v. 
NUNN (1828), 8 Man. & Ry. K. B. 75; 2 Man. & 
Ry. M.C.1; 71.J3.0.8. M. GC. 10. 

See Central Criminal Court Act, 1834 (c. 36), 
8. 22; Admiralty Offences Act, 1844 (c. 2); 
Territorial Waters Jurisdiction Act, 1878 (c. 3); 
Merchant Shipping Act, 1894 (c. 60), ss. 685-687, 








J—R. v. Menuam & Fox (1858), 1 

















SuB-seor. 5.—OFFENCES COMMITTED BY ALIENS. 


1140. Whether liable for treason—Act done in 
course Of war.jJ—WaAkBECK’s Case (1500), cited 
7 Co. Rep. 6b; 77 BE. R. 884. 
Anrwtation :—Mentd. R. v. Tucker (1694), 1 Ld. Raym. 1. 

See Nos. 6661—6664, post. 

1141. Offence by alien prisoner of war in 
England.]—Mo.ieRkEs’ Case (1758), Fost. 188. 
Annotations :—Dbtd. R. ». Johnson (1805), 6 East, 583. 

Mentd. R. v. Manning (1849), 1 Den. 467. 

1142. Alien resident in England—Whether liable 
for offences committed abroad.]|—R. v. BERNARD, 
No. 667, ante. 

1143, — |—It is a crime on the part 
of a British subject, or for a foreigner owing 














DOF 


India, is punishable uuder the pro- 1 21 N. L. R. 227.—-~-S. AF. 


Visions of the Penal Code. The 
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temporary allegiance to the Crown of England, 

to plot & conspire for the commission of a crime 

in a foreign country, or for the commission of a 

crime in this country (LORD CAMPBELL, C.J.).— 

R. v. TCHORZEWSKI (1858), 8 State Tr. N.S. 1091. 
1144. Offence committed on foreign ship abroad 

—General rule.|—R. v. LEwis, No. 1089, ante. 
1145. By alien prisoner of war.|—A man- 

slaughter committed in China, by an alien enemy, 

who had been a prisoner of war, & was then acting 
as a mariner on board an English merchant ship, 

on an Inglishman, cannot be tried here under a 

commission issued in pursuance of 33 Hen. 8, c. 23, 

& 43 Geo. 3, c. 113, 8. 6.—R. v. DEPARDO (1807), 

1 Taunt. 26; Russ. & Ry. 134; 127 EK. R. 739, 

C.c. R. 

Annotations :—Refd. R. v. de Mattos (1836), 7 C. & P. 458; 
R. vw. Serva (1845), 2 Car. & Kir. 53; KR. v. Lopez, R. v. 
Sattler (1858), Dears. & B. 525. 

1146. Death on English ship.|—-The crew 
of an English ship being on shore, a quarrel arose 
between a Spaniard & one of them, which led to 
blows by the Spaniard, which killed the other. 
The death took place on board the ship. The 
Spaniard was brought to England, & indicted & 
tried in London under a special commission issued 
in pursuance of 9 Geo. 4, c. 31, s. 7 :—Held: under 
the circumstances, he could not be convicted (1) as 
he was not a ‘“‘ subject of His Majesty ’’ within the 
meaning of sect. 7 of the Act, (2) as the death was 
on shipboard, though the blows were given on 
shore, the offence could not be said to have been 
committed according to the words of the statute, 
‘‘on land out of the United Kingdom.’”’—R. v. 
Dr Marros (1836), 7 C. & P. 458. 

1146a. Offence under Aliens Order—Punishable 
on summary conviction.]}—An objection that a 
statutory order has not been formally proved must 
be taken at the trial by a person charged with an 
offence under such order. If the objection is not 
taken then, the point cannot be raised on appeal. 
Aliens Restriction (Amnendinent) Act, 1919 (c. 92), 
has not repealed Aliens Restriction Act, 1914 
(c. 12), s. 1 (1). Where, therefore, a person is 
charged with an offence under an order made 
under these Acts, the onus 1s upon that person to 
prove that he is not an alien & is not on the prose- 
cution to prove that he is analien. Offences under 
the Aliens Order, 1920, are triable only in cts. of 
summary jurisdiction & not on indictment.—R. v. 
KAKELO, [1923] 2 K. B. 793; 92 L. J. K. B. 997; 
129 L. T. 477; 87 5. P. 184; 39 TT. L. R. 671; 
68 Sol. Jo. 41; 27 Cox, C. C. 4045 17 Cr. App. 
Rep. 149, C. C. A. 

1147. Offences committed within 
waters—Manslaughter by 
Kryn, No. 1124, ante. 

Offences committed aboard British ships.]—Sce 
Sub-sect. 2, ante. 


See, generally, ATIENS, Vol. LI., pp. 121 et seq. 








territorial 
negligence.|—R. iv. 


British vessel on the high seas. His 


ordinary criminal cts. of the country 
havo jurisdiction over such offences 
Risen o the above Acts.~-R. v. 
SHYA RAMA (1871), a “or, 
Ca, 63.—IND. Bairan eee ay 
PART II. SECT. 2, SUB-SECT. 5. 
8. Whether liable for treason.J—A. 
foreigner who has his fixed domicile 
in Natal is subject to the law as to 
high treason in the same Way as a 
natural born subject.—R. vo. PRozesKy 
(1900), 21 N. L. R. 210.—S, AF. 
t. -}—A foreigner who is re- 
siding in a Sdreace not a& casual 
Visitor is subject to the law as to hi h 
treason.—R. v. BADENIIORST (1900), 





a. —-—-.}--The protection afforded 
by a State to a resident alien docs not 
coase simply because for a time the 
Stato forees are withdrawn & the 
enemy is in possession & exercises the 
rights of an army in occupation. 
Where territory so occupied reverts 
to the control of its rightful Sovereign, 
wrongs done during the foreign oceupa- 
tion are cognisable by the ordinary cts. 
& an alien who has aided the enem 
inay be tried & punished for high 
eae ™  JAGER vt. A.-G. OF NATAL 
(1907), 28 N. L. R. 319.—S. AF. 

b. Offence committed within terri- 
torial waters.}—Prisoner, a foreigner, 
was arrested & committed for trial on 
& charge of theft committed on a 


dischurge was applied for on the ground 
that the comuniitting magistrate had 
no jurisdiction, the preliminary exami- 
nation havi taken place before the 
assent of the Governor-General, assent- 
ing to the institution of the proceedings, 
required by Code, s. 591, had been 
received :—Jleld : deft. was liable to 
arrest for an offence comnnitted on 
board of a British ship on the high 
Beas notwithstanding the limitation 
contained in sect. 591, & the appli- 
cation for his discharge must be refused. 
—K. v. NEILSON (1918), 52 N.S. RB, 
42; 40 DD. L. R, 120.— CAN. 


Cc. Fishery offence.) — Mor- 
TENSEN tv. PETERS (1906), 8 F. (Ct. of 
Sess.) 93.—SCOT. 
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Sect. 3.—VENUE. 
SUL-SECT. 1.—AT COMMON LAW. 
A. In General. 


1148. General rule—Where offence committed.] 
—-In the case of felony the trial shall be always 
by the common law in the same place where the 
offence was.—-DOWDALE’S CASE (1605), 6 Co. Rep. 
46 b.; 77 BE. R. 828. 

Annotations :-—Refd. Calvin’s Case (1608), 7 Co. Rep. 1 a3 

Ordo v. Moreton (1609), 1 Bulst. 129; Woy v. Yally (1704), 

6 Mod. Rep. 194; British South Africa Co. v. Companhia 

de Mocambique, 11893) A. C. 602. Mentd. Errington v. 

Thompson (1697), 1 Ld. Raym. 183; &e Scott, Scott v. 

Scott, [1916] 2 Ch. 268. 

1149. Jurisdiction of counties—- Road re- 
pair.|—If a parish lies in two counties, the in- 
dictment for not repairing the highways must be 
laid in the county where the ruinous road lies. 

This part of the parish here indicted is not a 
particular precinct ; it is the whole of the parish 
that: lies within this county of G., & it might have 
been laid so; the indictment must be confined to 
the county (Lorp MANSFIELD, C.J.)—R. v. 
WESTON UNDER PENYARD (INHABITANTS) (1770), 
4 Burr. 2507; 98 EF. R. 314. 
Annotations :-— kh. v. Great 

Burr, 2700. 


It is supposed that when a parish 
it is an exception to the general rule; such an exception, 





Broughton 


lies in two counties, 


however, was not even hinted at in any case on the subject 


or any authority whatever before the case of RR. v. Weston 
(LORD KENYON, C.J.); Rt. v. Bridgewater (1839), 10 
Ad. & El. 711. 

1150. Offence in county city—tTrial in 


county at large.|—-Perjury being committed at B., 





within the limits of the City of G., which is a_ 


county in itself, on the trial of a cause before a 

jury of the county at large; the indictment may 

be found & tried by juries of the county at large. 

The King cannot, by charter, authorise the trial 

of crimes out of the county where they were 

committed.—R. v. GoucH (1781), 2 Doug. K. B. 

791; 99 BE. RR. 503. 

Annotations :—-Consd. R. v. Holt. (1793), 5 Term Rep. 436 ; 
Johnson v. Dealtry (1819), 3 B. & Ald. 72. Mentd. R. v. 
Waddington (1800), 1 Kast, 143; Anon. (1832), 1 L. J. Ex. 
116; Pain v. Terry (1865), 12 L. T. 269. 


1151. Misdemeanours—Libel.|—-On an in- 





onsd. (1771), 5 | 
Dbtd. R. v. Clifton (1794), 5 Term Rep. 498. | 


CRIMINAL LAW AND PRocEDURE. 


To write & publish a libel is a misdemeanour 
compounded of distinct parts, each of which 
part, being an act done in prosecution of one & 
the same criminal intention, is a misdemeanour. 
Where a misdemeanour consists of such distinct 
parts the whole may be tried in that county 
wherein any part can be proved to have been 
done (AsBorr, C.J.).—R. v. Burner (1820), 4 
B. & Ald. 95; 1 State Tr. N.S.1; 106 E. R. 878 ; 
subsequent proceedings (1821), 4 B. & Ald. 314. 


Annotations :-—Expld. A.-G. v. Kenifock (1837), 2 M. & W. 

715. Consd. R. v. Meany (1867), 10 Cox, C. ©. 506. Feolld. 
R. v. Hager (1877), 3. Q. B. D. 28. Consd. R. v. Holmes 
1883), 12Q. B. D. 23; R.v. Ellis, (1899) 1 Q. B. 230. Refd. 
erkins’s Case (1826), 1 Lew. C. C. 99; Hall v. Story 
(1846), 16 M. & W. 63; Cherry v. snonepson 1872), 41 
L. J. Q. B. 2433; RR. v. Cooper (1875), 45 L. J. M. C. 15 
Bree v. Marescaux (1881), 7 Q. B.D. 434; Tozierv. Hawkins 
(1885), 15 Q. B. D. 650; R. v. De Marny, [1907) 1 K. B. 
$88. Mentd. Pearson v. McGowran (1825), 5 Dow. & Ry. 
k. B. 616; R. v. Lovett (1839), 3 State Tr. N.S. 1177; 
Stikeman v. Dawson (1847), 1 De G. & Sm. 90; RR. v. 
Irant, Ranken & Hamilton (1848), 7 State Tr. N.S. 507 ; 
A. v, Dutty (1849), 7 State Tr. N. S.795 ; Doo d. Bonnett 
v. Hale (1850), 15 Q. B. 171; R. v. Carden (1879),5 Q. B. D.1; 
Broad v. Perkins (1888), 4 T. L. RR. 545. 


1152. .|—R. Vv. ELLs, No. 1079, ante. 
11538. Where act is act of commission—Murder— 
Place where stroke is given.|—-ANON. (1491), Y. B. 


7 Hen. 7 fo. 8, pl. 1. 

Annotations :-—Consd. Gawen vr. Hussee & Gibbs (1537), 
1 Dye a. Refd. RK. v. G. W. Ry. (1842), 3 Ry. & Can. 
Cas. ; 


1154. ——— Place where death occurs. |-—— 
A person is said to be slain where he dies, & not 
where he was wounded.—R. v. SAVAGE (1647), 
Sty. 76; 82 EK. R. 542. 

1155. ———- Where stroke given or where 
death occurs.|— ANON. (circa 1590), 1 Dyer, 50 b, n. 

Annotation -—Refd. Rh. v. O’ Brian (1844), 1 Den. 9, 


1156. Perjury—Place where oath is taken.] 

















'—Jt is no objection to an indictment for perjury 


in an affidavit of an attorney of the ct. made in 


answer to a charge, exhibited against him in a 
summary way, for having in his possession blank 


formation for writing, composing, & publishing a 


libel in the county of L. it appeared that deft., on 


Aug. 22, wrote & composed the libel in L., & that | 


he was seen in L. on that & the following day. 


of M. by A. to B., being inclosed in an envelope 
addressed to A., containing written directions to 


A. to forward the libel to B., by whom it was sub- © 


sequently published in M. The envelope was 


open, & it was not proved that there was on it any | 


trace of a seal or post-mark. A was not called 
at the trial as a witness by either party, nor was 
it proved that he was a resident, or had been about. 
that time in L.:—Held: where deft. wrote & 
composed a libel in L. with the intent to publish, 
& afterwards published it in M., he might be 
indicted for a misdemeanour in either county. 


pieces of paper with affidavit stamps & the signa- 
tures of a Master Iixtracrdinary in Ch. & another 
person at the bottom of the papers, that it is not 
stated where the ct. was holdeu when the original 
application was made, or when the rule was made, 
calling on deft. to answer the charge, a sufficient 
venue being laid to the fact of taking the false 


On Aug. 24 the libel was delivered in the county | o Bap. | ae i aoe 7 Term Rep. 315 ; 


13 Jur. 233; 
R. v. Vreones, 


Annotations :—Mentd. Dunn vr. R. (1848), 
Graham v. Ingleby (1848), 2 Wxch. 442; 
{1891} 1 Q. B. 360. 


1157, —— —— ——.]-——h. v. Gouau, No. 1150, 
ante. 
1158. |—A witness committed 











| perjury at the W. county quarter sessions, which 


| 


are held in the guildhall of W., which is situate in 
the county of the city of W. :--Held: the indict- 
ment for this perjury might be preferred in the 
county of the city of W.—R. v. JONES (1833), 6 
C. & P. 1387; 2 Nev. & M. M. C. 156. 


PART II. SECT. 3, SUB-SECT. 1.—-A. 

1148 i. General rule—-Where offence 
committed.}—A criminal must be tried 
in the county or judicial district where 
the crime is alleged to have been 
committed.—R. vw. MALOTT (1886), 1 
B.C. R., pt. 11, 212.—CAN. 

1148 ii. . ~A person charged 
with an indictable offence has prima 
facie the right to be tried in the district 
in which the offence is supposed to 
have been committed. That right is 
derived from the common Jaw.—R. »v. 
LYNN (1911), 16 W. L. R. 324; 4 
Sask. L. R. 324.—CAN. 

1148 iii. ———.}—As a general 
rule, accused should be tricd in the 











district where the offence was com- 
mitted; but the arrest & committal 
for trial in one district are enough to 
confer jurisdiction in the local ct., 
although the offence was committed in 
another judicial district, accused having 
the right to apply for a change of 
venne.—R. v. ROCHON (1923), Q. R. 35 
K, B. 208.—CAN. 


11561. Where act is act of commission 
~—Perjury—P lace where oath 18 taken. |— 
Prisoner being indicted for perjury in 
giving evidence upon a charge for 
felony against G., it appeared that the 
felony was committed in the couuty of 
M.,ifatall. The justices before whom 
the examination took place entertained 


the charge & examined the — 0.0L. 
within the city of L.:—Held: the 
conviction was jllegal.—k. v. Row 
(1864), 14 C. P. 307.—-CAN, 


d. —-—- A eaiLile properly by fulse 
pretences—Flace where false pretence 
made.}--Prisonucr, at 8., in the county 
of H., falsely represented to the agent, 
of a sewing machine company that he 
owned a lot of Jand, & thus induced 
the agent to soll machines to him, 
which were sent to T., in the county 
of Y., & dellvered to him at 8S, :--- 
Held: tho offence was complete in H., 
) 26 O. P. 139.—- 


CAN. 


Part II.—OricinaL CRIMINAL JURISDICTION. 


4159. ——— Forgery—Whether at place of utter- 
ing.]—If a person authorise another to sign a note 
in his name, dated at a particular place, & made 
payable at a banker’s; & the person in whose 
name it is drawn, represent it to be the name of 
another person, with intent to defraud, & no such 
person as the note & the representation import, 
exists, this is forgery, for it is a false making of an 
instrument in the name of a non-existing person. 

With respect to deft. P., we are of opinion that 
{here was not sufficient evidence to show that the 
forgery was committed by him in the county of M., 
where the indictment was laid; for the bare fact 
of the note having been uttered in that county 
by B., taking him even to be an accomplice, is no 
evidence of the forgery itself having been com- 
mitted there ee Cunr.).—R. v. PARKES & BROWN 
(1796), 2 Leach, 775; 2 Mast, P. C. 963, 992. 
Ane foe lh. vw. Ritson & Ritson (1869), 39 


1160. ——.]—R. v. Conan (1827), 2 
Russell on Crimes & Misdemeanours, 6th ed. 658. 

1161. Publication of false balance sheet by 
directors—Document filed in London—Larceny 
Act, 1861 (c. 96), s. 84.]—There is ‘‘ publication ”’ 
under sect. 84 of the above Act within the juris- 
diction of the Central Criminal Ct. if a document 
made or executed anywhere is filed in London.— 











L. J. K. B. 78; sub nom. R. v. HooLey, R. v. 
MACDONALD, R. v. WALLIS, 127 L. T. 228; 87 
J.P. 4; 38 T. L. R. 724; 27 Cox, C. C. 248; 16 
Cr. App. Rep. 171, C. C. A. 

1162. Where act is act of omission—Embezzle- 
ment—Non-accounting for money received—Place 
to which account should have been rendered.]— 
Held: a denial by a servant when in the county 
of Stafford, of his having received money in the 
county of Salop was evidence to show that the 
receipt in the county of Salop was with intent to 
embezzle within 39 Geo. 3, c. 85, & the trial was 
properly had in the county of Salop.—h. v. 
Hosson (1803), Russ. & Ry. 56; 1 East, P. C. 
Addenda xxiv. cited in 2 Leach, at p. 975; 5 
Cox, C. C. 361, n. 

Annotations :—Consd. R. v. Taylor (1803), 3 Bos. & P. 596; 
.v. Davison & Gordon (1855), 7 Cox, ©. U. 158; RR. v. 

Rogers (1877), 3 Q. B. D. 28. 

1163, ——  ——~ —— -———..]—lf a servant 
recelve money in one county, for the use & on 
account of his master who lives in another county, 
& does not account for it to his master, the offence 
of embezzling the money may be laid to have ..... 
committed in the county in which his master 
lives. —R. v. Tayitor (1803), 3 Bos. & P. 596; 
Russ. & Ry. 63; 2 Leach, 974; 127 E. R. 322. 
Annotations :—-Consd. R. v. Murdock (1851), 5 Cox, C. CG, 

360; R.v. Rogers (1877), 3 Q. B. D. 28. 

1164. ———- ———- ——— ———.]—Prisoner was a 
travelling salesman, whose duty it was te go into 
the county of D. every Monday to sell goods & 
recelve money for them there, & return with it 
to his master in N. every Saturday. He received 


1159 i. Forgery—Whether at 
place of uttering.)—Where there was 
no evidence to show that accused, who 
was charged with ae ted | & uttering 
a forged instrument, had altered the 
instrument in any place within the 
jurisdiction of the circuit ct. where he 
was indicted & tried, the presiding 
Judge directed the jury to return a 
verdict of not guilty.—R. v. ACKER- 
MAN (1917), C, P. D, Y0s.—"3. AF. 

©. ——— Larceny—-Place where ap- 
wisp ewer tUtended.}—Prisoner re- 
ceived from prosecutor in the county of 
W., @ quantity of boots & shoes to be 
sold on obiminiasion. He took them to 
the county of K., where he resided, & 


ee 








indictmen 


not un 





Dig. 220.—-CAN 


{ then to the county of G., where he 
sold them, & fraudulently appropriated Held 
the rene d to his own use. 

) for larceny in the county of 
K., under 27 Vict. c. 6, 8. 1, the jury 
were unable to agree whether prisoner 
fraudulently intended to appropriate 
the property in the county of K., or 
he had sold it in the county 
of G. :—Held: he could not be con- 
victed on the indictment.—R. 
CORMIER (1865) (1825-13897), N. B. 


{f.—— Conspiracy — Place 
overt acls carried out.}--A conspiracy 
was wholly ontered into 
carried out in the county of M., wit 
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two sums of money for his master in D., but never 
returned to render any account of them. Two 
months afterwards he was met by his master in N., 
who asked him what he had done with the money. 
Prisoner said he was sorry for what he had done, 
he had spent it:—Held: prisoner was rightly 
indicted in N., there having been evidence to go 
to the jury of an embezzlement in N.—k. v. 
Murpock (1851), 2 Den. 298; T. & M. 604; 21 
L. J. M. C. 22; 18L. T. 0.8. 144; 15 J. P. 770; 
16 Jur. 19; 5 Cox, C. C. 360, C. C. R. 
Annotation :—Consd. R. v. Rogers (1877), 3 Q. B. D. 28. 
1165. ——— ——- ——— ———.]—_Upon the trial of 
an indictment against bkpts. under 12 & 13 Vict. 
c. 106, s. 251, for embezzling part of their personal 
estate to the value of £10, to wit, bank notes & 
moneys, it appeared that the adjudication took 
place on June 21. Four days previously the bkpts. 
received several bank notes, & on the same day 
crossed over to Belgium, where they remained for 
a considerable time. Some of these identical 
notes were afterwards received by mercantile 
houses in London from places in Belgium, to which 
the bkpts. were traced, but there was no evidence 
as to how or where the notes were dealt with by 
them from the moment of their receiving them. 
In their possession, when they were apprehended, 


mene on ee en eee 


an account of their expenditure in Belgium, the 
items being stated in foreign coin. The bkpts. 
were followed to England, & there arrested, & 
when before the Bkpcy. Ct. they gave no account 
of the disposal of the notes in question :—Held: 
(1) there was no evidence of any offence comm 
within this realm, for if the notes were changed : 
this country, such a disposal must have tak: 
place on June 17, &, therefore, before the adjudica- 
tion, & if disposed of abroad, that, as well as the 
disposal of the proceeds, was a complete offence 
there; (2) although a subsequent non-accounting 
was evidence of a fraudulent appropriation, it 
was not any part of the crime of embezzlement. 
(3) An act of omission can have no locality 
except the place where the thing ought to have 
been done Ii the non-accounting in this instance 
was the offence no doubt the omission took place 
in England (ALDERSON, B.).—R. v. DAVISON & 
GORDON (1855), 7 Cox, C. C. 158. 
ae ie to (2) & (3) Consd. KR. v. Rogers (1577), 3 


4106. ee TRA) 
No. 1070, ante. 
1187, —— —- —— ———-.]—It was the duty 


of prisoner, a commercial traveller, to remit daily 
to his employers, who resided in London, the 
money which he collected, without reduction. 
Prisoner, on Mar. 1 & 2, 1878, collected at Newark 


account for till the first week in Apr., when one 
of his employers went to Grantham where prisoner 
resided, saw him, & taxed him with receiving 
money & not accounting to them for it. Prisoner 


rere ret Ne et ey mR 


no overt acts outside that county :— 

> there was no jurisdiction to 
try the case in the county of Y.—R. 
t. O’GORMAN (1909), 18 O. L. BR. 427 ; 
13 O. W. R. 1189; 15 Can. Crim. Cas. 
173.—CAN. 


On an 


ee eat 








; --In the case 
of conspiracy the law as to venue 
is that the common illegal intention 
must be entertained or manifes 
within the venue.——R. v. QUINN (1898), 
33 I. L. T. 154.—-IR. 


h. Abduction —- Averment of 
venue necessary in trdictment.}—An in- 
dictment for abduction stated that 
prisoners did make an assault, & carry 


v e 


where 





& whol) 
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ee 


then & there handed to his employer a list of 
money he had collected & not accounted for, in- 
cluding the above two sums. There was no evi- 
dence that prisoncr returned to Grantham on 
either of the days, or at what time of the respective 
days he received the two sums of money. He was 
indicted & convicted at the borough of Grantham 
quarter sessions for embezzling the above two 
sums of money :—I/eld: the conviction was bad, 
as there was no evidence of any embezzlement 
within the borough of Grantham.—l. v. TREAD- 
GOLD (1878), 48 L. J. M. C. 102; 39 1. T. 291; 438 
J.P. 23; 14 Cox, C. C. 220, C. C. RR. 

1168. Bankruptcy offence—Failure to sur- 
render to district court—-Place where court is 
situate.|—(1) The felony of not surrendering at a 
district ct. to a fiat in bkpcy., under 5 & 6 Vict. 
c. 122, s. 32, is committed at the place where the 
district ct. is situate, & an indictment for this 
offence cannot be sustained in a different county 
from that in which the person was a trader, or in 
which he committed an act of bkpcy. 

(2) 38 Geo. 3, c. 52, s. 2, which relates to the 
trial of offences in an adjoining county, only 
applies to citics & towns corporate which are 
counties of themselves, & not to towns corporate 
which are not counties of themselves.—R. v. 
MILNER (1846), 2 Car. & Kir. 310. 

Annotation --—As to (1) Consd. R. v. Davison & Gordon 

(1855), 7 Cox, C. C. 108. 





B. Where Offence consists of Series of Acts. 
1169. Triable where any constituent act done— 
Offence begun in one county—-Completed in another 
county.|—R. v. Jones (1830), 1 Russell on Crimes 
& Misdemeanours, 8th ed. 21. 
1170. -~-— —~-— Composition & publication 
of libel.J—R. v. BURDETT, No. 1151, ante. 





C. Where Offence consists of Continuing Acts. 
(a) Involving the Posting of a Letter. 

1171. Place of posting letter-—Challenge to 
fight.|;—If a man writes a Ictter with intent to 
provoke a challenge, seals it up, & puts it into the 
post office in Westminster, addressed to a person 
in the City of London, who receives it there, the 
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writer may be indicted for this offence in the county 
of Middlesex.—R. v. WILLIAMS (1810), 2 Camp. 506. 
Annotation :-—Refd. R. v. Burdett (1820), 4 B. & Ald. 95. 








ante. 
1173. Uttering forged document.|—PER- 


KIN’S CASE (1826), 2 Lew. C. C. 150. 

1174. Possession of stolen property.]— 
Prisoner, out of the county of W., received a bank 
note knowing it to have been stolen, & sent it 
from a place out of the county of W. to bankers 
in the county of W., by whom the note had been 
issued, in a letter requesting them to cash it :— 
Held: the Post Office authorities in W. were to be 
considered agents of prisoner, & therefore, their 
possession of the note in W. was his possession of 
it there, consequently he might properly be con- 
victed in W. of the receiving it knowing it to have 
been stolen, under 7 & 8 Geo. 4, c. 29, s. 56.—R. v. 
CRYER (1857), Dears. & B. 324; 26 L. J. M. C. 
192; 291. T.0.S. 268; 213. P.455; 3 Jur. N.S. 
698; 5 W. R. 738; 7 Cox, C. C. 335, C. C. R. 
Annotation :—Folld. R. v. Rogers (1868), 18 L. T. 414. 

1175. Obtaining property by false pretences. ] 
—If money obtained by means of false statements 
of the name & circumstances of prisoner in a 
begging letter reaches prisoner in the county of 
B., but has been transmitted to him in a letter, 
posted at his request in the county of A., he is 
triable in A. When the party solicited puts a 
letter into the post in the county of A. the Post- 








master then becomes the agent of prisoner, & the 


latter must thus be taken to have received it in 

the county of A.—R. v. JONES (1850), 3 Car. & 

Kir. 346; 1 Den. 551; T. & M. 270; 4 New Mag. 

Cas. 92; 4 New Sess. Cas. 353; 19 L. J. M. C. 

162; 14 J. P. 322; 14 Jur. 5838; 4 Cox, C. C. 

198, C. C. R. 

Annotations :-—Refd. R. v. Cryer (1857), Dears. & B. 324; 
R. v. Cooper (1875), 1 Q. B.D. 195 RR. v. Stoddart (1909), 
73 J. VP. 348. 

1176. ——~.]|—Prisoner was convicted of 
obtaining money by false pretences, the venue 
being laid in the county of the borough of C. It 
was proved that prisoner by means of a false 
pretence, contained in a letter written by him in 
the county of C., received there the money obtained 
by it, which money was sent to him by prosecutor 








away G.:--f[eld: the indictment was 
bad, for want of a venue to the aver- 
ment of the abduction.~—-R. v. BROWNE 
(1823), Jebb, Cr. & Pr. Cas, 21.—IR. 

k. —-— Sending false recommen- 
dation---Kvidence.|-—On an Indictment 
for sending to the Lord Lieutenant a 
false recommendation of persons con- 
victed :-—Held : proof of the document 
which contained the false recommenda- 
tion, being in prisoner's handwriting, 
& dated in the county in which the 
venue was laid, was sufficient evidence 
of acts done in that eounty.---R. 
DWYER (1836), Jebb, Cr. & Pr. Cas, 
198.—IR. 


PART II. SECT. 3, SUB-SECT. 1.— B. 


lL. Compound felony-— Trial had in 
other county than onc in which offence com- 
mitted.\—-Prisoner was tried at A. upon 
an indictment containing two counts, 
one for robbery & the other for receiv- 
ing stolen goods. Both offences were 

roved to have been cominitted ut T., 
the jury found a generul verdict. of 
guilty on both counts: — Held: 
prisoner should have been proceeded 
against only on the count for receiving, 
& although he might be guilty of both 
offences, as the robbery was committed 
in another county than the one in 
which prisoner was tried, he must be 
discharged.—R. v. RUSSELL (1878), 12 
N. 8. R. (3 hi, & Cc.) 254.--CAN. 








PART II. SECT. 3, 

C. (a) 
1173 i. Place of posting of letler— 
Ullering forged documend,J)--A  state- 
ment in the minor preposition of an 
indictinent, that forged documents 
were enclosed under cover addressed 
to a party in England & put into the 
post office at | Mdinburgh :—Ield : 
sufficient to constitute a relevant 
charge of uttering in Scotland.—- 
H.M. ApvocarK 1. JEFFREY (1842), 1 


1175 i. Obtaining property by 
false pretences.J--W. wrote & posted 
a letter in Victoria addressed to C. in 
Tasmania. The letter contained false 
representations by Incans of which W., 
hoped to induce C. to send money to 
him in Victoria + -—Held : the Victorian 
Cts. had jurisdiction to convict. W. of 
uttempting to obtain money by false 
ak ar ae mn Wavuuh, [1909] 

. ds. Tt. 379.—AUS. 


_ 1175 ii. —--— - ~--.]-~-Wheu a party 
in Seotland sent a swindling letter to 
a tradesman in England, & in conse- 
quence of it, goods were sent down to 
Scotland & delivered to him there :—- 
Held: the Criminal Cts. of Scotland 
had jurisdiction to try the offender.— 
SCOR ee (1846), Arkley, 49.- 


e 


SUB-SECT. 1.-- 





m. ——- Trading with the enemy.) 
—-An indictment set forth that two 
meuibers of a Glasguw firm wrote to 
their agents at Rotterdam suggesting 
that these agents should deliver to a 
German firm a cargo of iron ore which 
was stored on the quay at Kotterdam 
awaiting the Glasgow firm’s instruc- 
tions, & that they thereafter wrote to 
their agents agrecing to certain pro- 
posed terms for delivering the ore to 
the German firm :—Held: if persons 
resident & carrying on business in 
Scotland supply goods to an enemy, 
they are subject to the jurisdiction of 
the ct. in Scotland, no matter in what 
country such persons or joods may 
chance to be when the goods are sup- 
plied.—-H].M. ADVOCATE, v1. IETHER- 
INGTON, [1915] S. C. (J.) 79.--8SCOT. 

n. Place of receipt of letter— 
Offence under Gambling -Act, 1895.)}-~ 
A shopkeeper at Brisbane recelvod 
money from KB. for the purpose of 
obtaining for B. u ticket in a lottery, 
couducted & drawn at Hobart, a place 
outside the territorial limits of Queeus- 
land. The ticket was sent by letter, 
posted at Hobart, & directed to B. 
at the address given by him to A.,, 
when paying the purchase-money :-— 
ffeld: an offence had been cominitted 
under Suppression of Gambling Act, 
1895, 8. 6, notwithstanding that the 
Jottery was a foreign lottery,— 


_ Charlotte. 
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.of that county had 
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in the county of the borough of C., & the registered 
letter containing the money was posted in the 
county of the borough of C.:—Held: the venue 
was properly laid.—R. v. LEECH (1856), Dears. 
CG. GC. 642; 25L.5.M. 0.77; 270. T. O. 8. 128 ; 
290 J. P. 278; 2 Jur. N.S. 428; 4 W. R. 482; 7 
Cox, C. C. 100, C. C. R. 

Annotation :—Refd. R. v. Rogers (1877), 3 Q. B. D. 28. 


1177. .]—On an indictment for obtain- 
ing money by false retences, which in one count 
was alleged to have been by pene a certain false 
return of fees to the Comr. of the Treasury, it 
appearing that the return was received by them 
in Westminster, with a letter dated Northampton, 
& an affidavit sworn there, & that they, on the 
faith of it, drew up a minute, which operated as 
an authority to the Paymaster-General to pay a 
certain amount to the prisoner, as compensation 
under 7 & 8 Vict. c. 96, at Westminster, the venue 
laid being Northamptonshire :—Held: there was 
reasonable evidence that the false representation 
was forwarded from Northamptonshire; it was, 
if false & fraudulent, ‘‘ false pretence’’ within 
the statute; in effect the money was obtained by 
means of the minute, being a mere matter of 
regulation, & not a judicial proceeding ; & there- 
fore the venue was right, & the indictment sup- 
ported.—R. v. COOKE (1858), 1 F. & F. 64. 


Annotations :—Refd. R. v. Holmes (1883), 12 Q. B. D. 23. 
Mentd. R. v. Cooper (1875), 45 L. J. M. C. 15. 


1178. |—R. v. Wurwitz (1908), 150 
C. C. Ct. Cas. 22. 

1179. Place of receipt of letter—Demanding 
money with menaces.|—Hssrr’s Case (1767), 2 
Kast, P. C. 1125. 

1180. ——— Threat to murder.|—It. v. GirRb- 
woop (1776), 1 Leach, 142; 2 East, P. C. 1120. 























1181. Publication of libel.|—R. v. JOHNSON, 
No. 1073, ante. 
1182. .]—If a libellous Iectter is sent 


by the post, addressed to prosecutor at a place out 
of the county in which the venue is laid in an 
indictment for the libel, still, if it was first received 
by him within that county, this is a sufficient 


GRISE v. HENNESSEY (1904), S. Q. R. 
3 AUS 


nee, 
° 


letters written & posted in Kngland, 
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Pt blication by deft. to support the indictment.-— 
. vu. WATSON aor 1 Camp. 215. 
si art ae -—Refd. Woodcock v. Houldsworth (1846), 16 





M. & W.124. Mentd. R. v. Burdett (1820), 4 B. & Ald. 95, 

1183. —— |—h. v. BurpeEett, No. 1151, 
ante. 

1184. Denial of embezzlement.|—R. v. 





Roacers, No. 1070, ante. 


(6) Particular Instances. 

1185. Treason— Where war levied.|—Held: 
treason laid being the compassing of the King’s 
death in Middlesex, levying war in Surrey might 
be given in evidence as an overt act to prove it. 
But if an indictment were for levying war, it must 
be laid in the county where in truth it was. 

The consultation & advising together of the 
means to destroy the King & his govt. is an overt 
act to prove the compassing of the King’s death. 
The day laid in the indictment is not material & 
the jury are not bound to find the accused guilty 
that day but may find the treason to be as it was 
in truth, either before or after the time laid in the 
indictment. — VANE’S CASE (1662), Kel. 14; 6 
State Tr. 120; 84 lf. R. 1060. 

Annotation :—Mentd. R. v. Dowling (1848), 3 Cox, C. C. 509. 

1486. Where any overt act takes place.|— 
TR. v. GRAHME (1691), 12 State Tr. 645; sub nom. 
R. v. PRESTON, Fost. 196. 

Annotations :—Mentd. k. v. Knowles (1694), 12 Mod. Rep. 


55: R. vu. Crosby (1695), 12 Mod. Rep. 72; R. vw. Layer 
(1722), 8 Mod. Rep. 82. 


1187. Offence against Foreign Enlistment Act, 
1870 (c. 90)—-Where preparation made.]—R. v. 
JAMESON, No. 1050, ante. 

1188. Shooting—Triable where man struck.]|— 
R. v. COOMBES, No. 1068, ante. 

1189. Abduction—tTriable in county from which 
woman taken—Or in which married.|—Deft., on an 
indictment for forcibly taking a woman in one 
county & marrying her in another, may be found 
guilty in either county.—FULWOOD’S CASE ~""~" 
Cro. Car. 488; 79 E. R. 1021. 

Annotations :-—Mentd. Brown’s Case (1673), 1 


R. v. Fezas (1690), 4 Mod. Rep. 8; Cooper 
{1891] P. 369; Moss v. Moss, (1897] P. 263. 





&® certain unmarried girl, R., being 


_for a prohibition :—Held: as S 
' orderin 
+ made t 





oO, Attempt to procure false 
affidavit of bastardy—Postmark not 
proved. |—Attempting to bargain with 
or procure a woman falsely to make 
the affidavit provided for by C.S.U.C. 
(c. 77), 8. 6, that A. is the father of her 
illegitimate child, is an indictable 
offence. The attempt proved con- 
sisted of a letter written by deft., 
dated at Bradford, in the county of 
Simcoe, purporting, but not proved, to 
bear the Bradford postmark, 

uddressed to the woman at Toronto, 
where she received it :—Held: the 
case could be tried at York.—R. v. 
eae (1867), 26 U. C. R. 297.— 





Pp. Obtaining property by 
false pretences.}—S., residing in the 
county of Carleton, ordered by tele- 
gram goods from QG. in the county of 
The goods were shipped b 
G. from Charlotte, & received by gq 
in Carleton. An indictment having 
been preferred against S. in the county 
ct. of Charlotte for obtaining the goods 
by false pretences, on an application 
» by 
the goods by telegram, had 
: e panic a co. his agent, the 
crime was ports ly committed in the 
county of Charlotte, & the county ct. 


urisdiction.— 
p. SLIPP (1893), 32 No fe a CAR, 


q. -J—Objection to the 
jurisdiction of the High Ct, of J usticlary 
by a domiciled Englishman, indicted 
for obta articles the property of 
others by false pretences by means of 


J VOL. XIV. 








. inducing persons in Scotland to for- 


ward the urticles to him in England 
that the crime charge was committed 
in England, was repelled on the ground, 
that the crime was directed against 
Scottish subjects; & that deceptive 
instruments were set in motion which 
took effect in Scotland where also the 
injury was inflicted.—H.M. ADVOCATE 
v. BRADBURY (1872), 45 Se. Jur. 
1; 2 Couper, 311.—SCOT. 


r. .}~A domiciled English- 
man, resident in Hngland, had been 
lawfully apprehended in England & 
brought to Scotland for trial on a 
charge of sending letters from Hngland 
to traders in Scotland, containing 
falsc statements & representations, 
whereby he had fraudulently induced 
tham to forward goods to him in HKng- 
land without paying & without in- 
tending to pay for the same :~—/feld ; 
he was subject to the jurisdiction of 
the Criminal Cts. of Scotland as the 
forum delicti.i—H.M. ADVOCATE v. 
WITHERINGTON (1881), 8 R. (Ct. of 
Sess.) 41; 18 Sc. L. R. 576.—SCOT. 


8. -J—Qu: Whether a 
domiciled Englishman, resident in 
England, who addresses letters to 
persone in Scotland containing false & 
raudulent statements, is subject to 
the jurisdiction of the Criminal Cts. 
in Scotland.— H.M. ADVOCATE », 
HALL (1881), 8 R. (Ct. of Sess.) 28; 18 
Se. L. . 444,.—SCOT, 7 


t. Abduction.] — Prisoner was 
indicted for having, at the City of 
Victoria, unlawfully caused to be taken 

















under the age of sixtcen years, out of 
the possession & against the will of 
her father, contrary to sect. 283 of 
the Criminal Code. The girl, by per- 
suasion of letters written by prisoner in 
Victoria, Canada, addressed to & 
reccived by her within the State of 
Washington, U.S.A., was induced to 
leave her father’s house in that State 
& meet the prisoner at Victoria, 
where they spent the night together :— 
Held: the reception by the girl of the 
letters was the motive cause of her 
abandoning her father’s possession & 
the offence in part took place outside 
the jurisdiction.—R. v. BLYTHE (1895), 
42. C. R. 276.—CAN., 


a. False statements intended to 
deceive.}—Where the offence charged 
was the making, circulation, & publica- 
tion of false statements of the financial 
osition of a co., & it appeared that 
he statements were mailed from a 
place in Ontario to the parties intended 
to be deceived on Montreal :—Heild : 
the Ct. of Queen’s Bench in Montreal 
had jurisdiction to try accused.— 
: Ye eee (1898), Q. R. 8 Q. B. 


b. Incitement to commit crime. } 
——-Where one person instigates another 
to the commission of an_ offence by 
means of a letter sent through the 
post, the offence of abetment by in- 
atigation is completed so soon as the 
contents of such letter become known 
to the addressee, & such offence is 
triable at the pce where such letter 
is received.—R. v. SHEO DiaL MAL 
(1894), I. L. R. 16 All. 389.—IND. 
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1190. —— Or through which taken.]—R. 
v. GorDON (1804), 3 Russell on Crimes & Mis- 
demeanours, 6th ed. 256. 

1191. Simple larceny—Transportation of property 
after theft.]—R. v. Counry (1816), 2 Russell on 
Crimes & Misdemeanours, 8th ed. 1149. 

a -.]|—If a man steal in one county 
& carry into another, it will be larceny in the 
latter, though the goods are not carried into the 
latter county until long after the original theft. 

Though a verdict is recorded, yet if it appear 
promptly that it is not according to the intention 
of the jury, it may be vacated & set right.—R. v. 
PARKIN (1824), 1 Mood. C. C. 45, C. C. R. 

1193. .J—If a man Kill a sheep in 
county A. & carry the carcase into county B. he 
may be convicted upon an indictment for stealing, 
taking & driving away the sheep in county B. 

If a man kill a sheep in county A. & carry the 
carcase into county B. he cannot be convicted of 
killing the sheep with intent to steal the carcase 
in county B.—R. v. NEWLAND (1847), 9 L. T. O. S. 
395; 2 Cox, C. C. 283. 

1194, .]—-A person who has committed 
a larceny in one part of the United Kingdom may 
be tried & convicted for it in any other part of the 
United Kingdom wherein he has constructive 
possession of the stolen property.—R. v. ROGERS 
(1868), L. R. 1 C. C. R. 13863; 87 L. J. M. C. 83; 
18 L. T. 4143 16 W.R. 733; 11 Cox, C. C. 38,C. C. R. 

1195. ——.|—If a stolen chattel is carried 
over a considerable space by the thief, the aspor- 
tavit continues so long as the removal continues, 
& the taking, in point of law, continues too 
(CocKBURN, C.J.).—GRIFFITH v. TAYLOR (1876), 
2C. P. D. 194; 461. J. Q. B. 152; 386 L. T. 5; 
41 J.P. 340; 25 W. R. 196, C. A. 

1196. Offence made felony by statute.] 
—A. was indicted at common law for simple 
larceny, in stealing in Middlesex, a quantity of 
lead. It appeared that the lead was stolen from 
the roof of the church of I., in Buckinghamshire. 
Prisoner was indicted at the Central Criminal Ct., 
which has jurisdiction in Middlesex but not in 
Buckinghamshire :—Held: he could not be con- 
victed there, on the ground that the original 
taking not being a larceny, but created by statute 
a felony, the subsequent possession could not be 
considered a larceny.—R. v. MILLAR (1837), 7 
C. & P. 665. 

1197. ——— Transportation of property after 
arrest.|—-On an indictment for stealing two horses 
in Kent, the only evidence of stealing in Kent was 
that the constable having taken prisoner in Surrey, 
& prisoner having offered on some pretence to go 
to a place in Kent, the constable & prisoner rode 
the horses there, & prisoner escaped, leaving the 
horses with the constable :—Held this was not, 
sufficient.—-R. v. SIMMONDS (1834), 1 Mood. C. C. 
408. 

1198. Transformation of nature of property.] 
—Upon an indictment for stealing a live animal, 





























PART II. SECT, 3, SUB-SECT. 1- 7 # 


1191 i. Simple larceny—-Transporta- 
tion of property after theft.}—Theft is 
a continuous crime as long as the 
property stolon is in the physical 
possession of the thief. The conviction 
of an inhabitant of Capo Colony of the 
crime of theft, committed in having 
stolen certain rough diamonds from 
some person unknown, & at some place 
beyond the Colony unknown, & see 
ing them within the Colony, sustained. 


1191 i 


1191 iv. 





PHILAND 
Buch. 171.—S8S. AF 
1191 ii. -——- ——_—. }~—-The act of stcal- 
ing is a continuous one &, though the 
original taking may 
without the jurisdiction, the fact that 
the thicf has conveyed the stolen goods 
within the jurisdiction ronders him 
indictable for theft.—R. v. HERBST 
(1880), K. 187.—-S. A 
ii, -——- ——--.}—R.. v. JANTIES 

(1884), 3 H. C. 236.~—S. AF. 


— -,}+—R. v. LEPAL 


ER JACOBS (1876), 
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evidence cannot be given of stealing a dead one. 
An indictment for stealing a dead animal should 
state that it was dead; for upon a general state- 
ment that a party stole the animal, it is to be 
intended that he stole it alive. 

Prisoners were convicted in the county of H. 
for stealing live turkeys. It appeared that they 
stole them alive in C., & killed them there, & then 
brought them into H.:—Held: as prisoners had 
not the turkeys in a live state in H., the charge as 
laid was not proved & the conviction was wrong.— 
R. v. EDWARDS (1823), Russ. & Ry. 497, C. OC. R. 

1199. .}—An indictment for stealing 
‘a brass furnace’’ in the county of H. is not 
supported by evidence of stealing a brass furnace 
in the county of R. & breaking it there, & bringing 
the pieces into the county of H.—R. v. HALLOWAY 
(1823), 1 C. & P. 127. 

1200. Larceny by _ several—Individual trans- 
portation after theft—Separate indictments.]—R. 
vy. BARNETT (1818), 2 Russell on Crimes & Mis- 
demeanours, 6th ed. 284. 

1201. Larceny of husband’s goods by wife— 
Transfer of goods to paramour—Not triable where 
goods not in possession of pied Pers wife took 
her husband’s goods from Notting Hill, & she was 
found committing adultery with prisoner at 
Liverpool, the husband’s goods being then in 
prisoner’s possession. There was no evidence that 
they were under his control at any place within 
the jurisdiction of the Central Criminal Ct. :— 
Held: that ct. had no jurisdiction to try prisoner 
for the offence.—R. v. PRINCE (1868), 32 J. P. 
615; 11 Cox, C. C. 145. 

1202. Killing with intent to steal—Triable where 
actual killing takes place.|—R. v. NEWLAND, No. 
1193, ante. 

1203. Compound larceny—Transportation of pro- 
perty after theft.|—Prisoner robbed the mail in 
either Wiltshire or Berkshire, but he did not quit. 
the mail coach till it got into Middlesex. He was 
there tried for robbing the mail :—-Held: on an 
indictment for robbing the mail it must be proved 
that the robbery was committed in the county 
laid in the indictment.—R. v. THomas (1794), 2 
Leach, 634. 

1204. .]—The venue in an indictment 
charging the compound larceny of woe: from 
the person was laid in the county of the City of 
Gloucester, whither the stolen property was taken 
by prisoners, it having been proved that the theft 
was committed in the county of Wilts :—Held: 
there was no jurisdiction to try the prisoners in 
the City of Gloucester, as there would have been 
if they had been charged with simple larceny only. 
—R. v. FENLEY (1908), 20 Cox, C. C. 252. 

1205. Receiving stolen property—Absence of 
evidence of original theft.]|—A., B. & C. were in- 
dicted for stealing sheep in Dorsetshire. The in- 
dictment in count 7 also charged C. as for a sub- 
stantive felony, with receiving the sheep in Somer- 
setshire, without naming any one as the thief. 
The indictment was laid, found & tried in Dorset- 
shire. C. was found guilty on the 7th count 














(1892), 98. C. 263.-—8. AF. 


(1893), 10 S. C. 12.—-8§. AF. 

0. Receiving stolen pronerty—T'rans- 
portation after receipt.}—Accused was 
convicted of receiving & resetting a 
stolen watch in Kdinburgh & brought 
@® suspension, pleading that as the 
F, panel had received the watch in Glas- 
gow, not in Edinburgh, the Sheriff 

ad no jurisdiction, he ct. refused 
the suspension, being of opinion that 
reset was a crimen continum, & the 


have occurred 


Part II.—OrIGInaAL CRIMINAL JURISDICTION. 


uu, -~Held: the 7th count was bad, as showing 
no ” jurisdiction in Dorsetshire—R. v. MARTIN 
(1849), 2 Car. & Kir. 950; 1 Den. 398; T. & M. 
718; 8 New Sess. Cas. 575; 18 L. J. M. C. 137; 
13 L. T. O. S. 217; 13 J. P. 282; 13 Jur. 368; 
3 Cox, C. C. 447, C. C. R. 
Annotation :—Mentd. R. v. Faderman (1850), 4 New Sess. 
Cas. 161. 
4206. Obtaining by false pretences—Triable where 
false pretences made.|—-R. v. Butrery (prior to 


i B. & Ald. 179; 106 KE. R. 904. 
1820), cited ae », Ellis, (1899] 1 Q. B. 230. Refd. 


Annatations :-— . RR. ‘ 
.v. dett (1820), 4 B. & Ald. 95; Pearson v. McGowran 
te ue } a : v. Jones (1850), 1 Den. 


5) 3B. & C. 700; R. 551: 
ie Cooper (1875), 1Q.B.D.19; R. vw. Oliphant (1905), 
. 556. 


58 W. R 

1207. .]—Prisoner obtained sheep by 
false pretences in Middlesex & subsequently 
removed them into the county of Essex, where he 
was apprehended :—Held: that the ct. of quarter 
sessions for the county of Essex had no jurisdiction 
to try the offence. 

Prisoner continues liable to be indicted in the 
county in which he made the false pretences 
(ERLE, C.J.).—R. v. STANBURY (1862), Le. & Ca. 
128; 31L. J. M.C. 88; 5 L. T. 686; 26 J. P. 84; 
10 W. R. 236; 9 Cox, C. C. 94, C. C. R. 

1208. Triable also where money re- 
ceived.|—R. v. Hoxtmes, No. 1085, ante. 

1209. .]—An indictment at the place 
where the false pretence is made is good.—kR. v. 
RicHARDS (1884), 48 J. P. Jo. 149, C. C. R. 

1210. —-— Triable where goods supplied.|—R. 
v. Evxuis, No. 1079, ante. 

1211. Triable where property obtained.|— 
Where pretences are made in one place whereby 
goods are obtained from another place, there is 
jurisdiction to try the case at the latter place.— 
R. v. ALLINGTON (1893), 9 T. L. R. 199, C. C. KR. 

1212. Bankrupt. obtaining credit—Triable where 
credit is obtained.|—-A., an undischarged bankrupt 
in England, wrote to B. in Ireland asking the price 
of a black cob, & on receiving answer telegraphed 
to Ireland for the horse to be sent to England, 
which was done, but no time for payment was 
stipulated for. A. did not inform B. before or at 
the time of the sale that he was an undischarged 
sos A. refused to pay for the horse :— 
teld : 























A. was rightly convicted of ‘ obtaining | 


credit’ within Bkpcy. Act, 1883 (c. 52), s. 31, & | 


PETERS (1886), 16 Q. B. D. 636; 55 L. J. M. C. 173 ; 
54 L. T. 545; 50 J. P. 631; 
T. L. R. 359; 16 Cox, C. C. 36, C. C. R. 
Annotations :—Refd. R. v. Dawson (1888), 5 T. Tu. R. 87. 

Mentd. Rk. v. Juby (1886), 55 L. T. 788; R. v. Dyson, 

[1894] 2 Q. B. 176. 

1213. -|—An wundischarged  bkpt. 
residing in the county of L. while in the county of 
S. purchased a quantity of fish at an auction, for 
which he obtained credit. Part of the fish he dis- 
posed of in the county of S. &-the remainder he 
sent to the county of L. Upon an indictment laid 











objection to the jurisdiction bad.— ce 
GRACIE v. STUART (1884), 11 R. (Ct. 
of Sess.) 22; 21 Sc. L. R. 526.—SCOT, 

d. Triable where sale effected.] 
-~—An indictment for receiving stolen 


6. Fraudulent 





Triable in 


oe a ee 


is made outside the 
v. KELLOW, [1912] V. 
conversion — Begun 
tn one daistrict, finished in another— 
either district.}—Where 
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in the county of L. which charged him with 
having, while he was an undischarged bkpt., 
unlawfully obtained credit to the extent of £20 & 
upwards without informing the persons from 
whom credit was obtained of the fact that he was 
an undischarged bkpt., contrary to Bkpcy. Act, 
1883 (c. 52), 8. 31 :—Held: the credit was obtained 
in the county of S., & the indictment was therefore 
wrongly laid in the county of L.—R. v. DAwson 
(1888), 59 L. T. 932; 53 J. P. 280; 57. L. R. 87; 
16 Cox, C. C, 556, C. C. R. 

1214. Issuing false certificate — Contagious 
Diseases (Animals) Act, 1878 (c. 74), s. 62.|—O. 
ordered animals, bought at a market in the county 
of S., to be forwarded to T., in the county of C. 
A. form of certificate was there given to the drover, 
who showed it in course of the journey to railway 
porters & others at two places in the county of C., 
but it was destroyed by order of O. On O. being 
charged, under above Act, for uttering a false 
certificate, & notice to produce the original being 
served :—Held: the justices at ‘Il’. were right in 
receiving secondary evidence of the certificate, & 
had jurisdiction to convict O. of uttering the cer- 
tificate within their jurisdiction.—OAKEY v. STRET- 
TON (1884), 48 J. P. 709. 

1215. Conspiracy—Triable where any overt act 
committed.|—-R. v. Bowks (1787), cited 4 Hast, 
171; 102 HK. R. 795. 


Annotations :—Refd. I. 
Burdett (1820), 4 B. & Ald 


1216. —— .|—R. v. Brisac, No. 1088, ante. 

1217. Procuring commission of offence—Pro- 
curer triable where full offence committed— 
Murder.|—ANoN, (1504), Keil. 67; 72 IK. R. 227. 

1218. —— Libel.|—R. v. Jonnson, No. 


1073, ante. 
121 BuLw & 


v. ae (1803), 4 East, 164; FR. v. 
. 95. 














Forgery.]—R. 


e Vv. 
SCHMIDT, No. 443, ante. 


SuUB-SECT. 2.—STATUTORY PROVISIONS. 


A. Offences triable in any County. 

1220. Assault upon revenue officer.|—9 Geo. 2, 
c. 35, s. 26, which enacts that prosecutions for 
assaults on revenue officers may be tried in any 
county, only extends to assaults on them qua 


the offence was committed in England.—R. v. officers, & a deft. having been found guilty on an 


/ indictment of a common assault on prosecutor 


34 W. R. 399; 2. who was an Excise officer, this ct. arrested the 


judgment, though prosecutor was described to be 
an Excise officer, the offence being laid in Surrey 
& the venue in Middlesex.—R. v1. CARTWRIGHT 
(1791), 4 Term Rep. 490; 100 E. R. 11386. 

AMUNGGOR :—Mentd. Coomber v. Berks JJ. (1882), 9 Q. B. D. 


B. Offences committed on Boundaries of Counties. 


1221. Concurrent jurisdiction of adjoining coun- 
ties—Applies to all offences— Criminal Law Act, 


in which the offence was actually com- 
mitted should be stated in the indict- 
ment, with an averment that such 
offence took place within 500 yards of 
the county which the indictment 


urisdiction.—R. 
. R. 162.—AUS. 


pigs in Londonderry is supported by 
evidence that the pigs were first 
brought to the prisoner in Donegal, & 
afterwards sold by him, slaughtered, 
in Londonderry.——f.. v. CONNOR (18338), 
Jebb, Cr. & Pr. Cas. 150.—IR. 

1215i. Conspiracy—Triabdle where any 
overt act committed.|—The ct. has juris- 
diction to hear a charge of conspiracy 
to defraud if any overt act is done in 
Paes of the conspiracy within 
he jurisdiction, although the original 
agreement between the conspirators 


fraudulent conversion of the proceeds 
of a valuable security Is begun in one 
district & the continuation & comple- 
tion are in another district, accused 
may be arrested & proceeded eer ty 
in either district.—R. v. HoGur (1896), 
Q. R. 5 8. C. 59.—CAN. 


PART II. SECT. 8, SUB-SECT. 2.—B. 
_ f. Concurrent jurisdiction of Gajon: 
ang counties—9 Geo. 4, c. 54, 8. 26-— 
Form of tndictment.}|—In an indictment 
under 9 Geo. 4, c. 54, s. 26, the county 


was laid.—R. v. BROWN (1837), Craw. 

& D. Abr. C. 46.—IR. 

Whether applicable to 

—An offence com- 
ards of the centre of 








g. 
river boundary. 
mitted within 50 
a river which is the boundary of two 
counties, is not within 9 Geo. 4, c. 54, 
as. 26, 27.NOON’S CASE (1841), Ir. 
Cir. Rep. 110.—IR. 

h. Offence vutside Northern Ireland— 
Trial in Northern TIreland.}—Accnsed 
was charged with armed robbery under 
Larceny Act, 1916, sect. 23, sub-s. 1, 


L2 
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Sect. 3.—Venue: Sub-sect. 2, B., C. & D.) 


1826 (c. 64).|—R. v. Ruck (1829), 2 Russell on 
Crimes & Misdemeanours, 8th ed. 1057. 

1222. Distance to be measured in direct line.]— 
The enactment of Criminal Law Act, 1826 (c. 64), 
s. 12, that offences committed on the boundaries 
of two counties ‘‘ or within the distance of 500 yards 
of any such boundary or boundaries,’ may be 
tried & punished in either county, mcans a distance 
of 500 yards measured in a direct line from the 
border, & not 500 yards by the nearest road.—R. 
v. Woop & PARKER (1841), 5 Jur. 225, 

1223. ——.]—LAKE v. BUTLER (1855), 5 HE. & B. 
92; 24L. J. Q. B. 273; 25 L. T. O. S. 128; 19 
J. P. 692; 1 Jur. N. S. 499; 3 W. R. 458; 8 


C. L. R. 1124; 119 i. R. 416. 

Annotations :—Consd. Jewel v. Stead (1855), 6 E. & BR. 350; 
Duignan v. Walker (1859), John. 446; Moufict v. Cole 
(1872), L. R. 8 Exch. 32. 


1224, ———_.|—-MovuF tet v. CoLE (1872), L. R. 8 
Exch. 82; 42 L. J. Ex.8; 271. T. 678; 21 W. R. 
175, Ex. Ch. 

1225. Where court has limited jurisdiction.|— 
The provisionin 7 Geo. 4,c. 64, s. 12, as to offences 
committed within 500 yards of the boundaries of 
counties, is confined to county boundaries & to 
prosecutions in counties. It does not apply to 
prosecutions in limited jurisdictions. 

Prisoner was tried at the general quarter sessions 
of the peace for the town & borough of Southwark 
on an indictment charging him with stealing 
within the town & borough, & the larceny from 
the person, the apprehension of prisoner, & the 
finding the property upon him, were all within the 
City of London, but within 500 yards of the county 
of Surrey. ‘The recorder directed the jury to 
acquit prisoner, on the ground of their being in- 
competent to try felony, which had been committed 
certainly in the City of London, & prosecutor was 
then bound over to prefer his bill at the Old 
Bailey, & prisoner on his arraignment at the Old 
Bailey, on the bill found by the London grand 
jury for the same felony, pleaded autrefois acquit 
in Southwark. founded on 7 Geo. 4, c. 64, 5s. 12 :— 
Held: the plea was properly overruled, on the 
ground that 7 Geo. 4, c. 64, s. 12, did not extend to 
trials in limited jurisdictions, but only to county 
trials.—WELSH’S CASE (1827), 1 Mood. C. C. 175, 
C. C. R. 

Annotation :-—Consd. R. v. G. W. Ry. (1842), 3 Q. B. 333. 

1226. Offence in borough situate in two counties 
——Triable in either county.|— Where an offence is 
committed in a borough, which is situate partly 
in one county & partly in another, the offence is 
triable in either county, under Criminal Justice 
Administration Act, 1851 (c. 55), s. 19.—R. v. 
GALLANT (1859), 1 F. & F. 517. 

1227. Offence commenced in one county & com- 
pleted in another—Triable in either county.]/— 
R. v. JONES (1830), 1 Russell on Crimes & Mis- 
demeanours, 8th ed. 21. 

1228. Must be tried where laid.]—An 
indictment, at quarter sessions for the borough of 
S., stated that A., late of the parish of M., in the 
county of N., & in the borough of S., on, etc., at 














committed on Oct. 19, 1922, in the 
County of L. He was apprehended in 





the 


| 
| 
| 
| 
: 
| 
| 
! 
| 


extension of the geogray 
jurisdiction of C 
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the parish aforesaid, in the borough aforesaid, 
committed an assault. The marginal venue was 
‘* Borough of S.’’ The parish is entirely in the 
county of N., the rest of the borough in the county 
of L. Deft. removed the indictment by certiorari, 
& a venire was awarded into the county of L., 
where he was tried & convicted. The offence was 
committed in a part of parish which is in the 
borough, & within 500 yds. from the boundary 
of L. :—Held: the venue, as laid, was in N., &, 
notwithstanding the proceedings under the cer- 
tiorari, the trial was without jurisdiction, & judg- 
ment must be arrested ; the words ‘ at the parish 
aforesaid ’’ could not be rejected ; & for the trial 
to be good in either county, under 7 Geo. 4, c. 64, 
8s. 12, the offence must have been laid & tried in 
one & the same county.—R. v. MITCHELL (1842), 
2 Q. B. 636 ; 2 Gal. & Dav. 274; 11 L. J. M. C. 55 ; 
6 Jur. 505; 114 BE. R. 249. 
Annotations :—Refd. R. v. O’Connor 
935; KR. v. Martin (1849), 13 J. P. 
1229. Where part of county is detached.|—R. v. 
LOADER (1840), 1 Russell on Crimes & Misde- 
meanours, 8th ed. 24. 
Annotation :—Refd. R. v. Martin (1849), T. & M. 78. 


(1843), 4 State Tr. N. 8. 
282, 


C. Offences committed in Counties of Cities. 
1230. Whether triable in county at large.]— 





' GLOUCESTER TOWN CASE (1593), Poph. 16; 79 
BK. R. 1138. 
1231. -——-.]|—-R. v. Gouau, No. 1150, ante. 
1232. .|—An indictment for forgery stated 


the offence to have been committed in the county 
of Nottingham ; it was proved to have been com- 
mitted in the county of the town :—Held: although 
under 38 Geo. 3, c. 52,it was triable in the county 
at large, the offence should have been laid in the 
county of the town.—R. v. MELLOR (1808), Huss. 
& Ry. 144, C. C. R. 

Annotation ;—Consd. R. v. Hinley (1843), 1 Cox, C. C. 12. 

1233. -|_—An indictment in the next ad- 
joining county, for an offence within an inferior 
county, need not aver that the former is the next 
adjoining county. When the record 1s regularly 
drawn up that may be stated in the caption ; but 
the indictment must state the offence to have 
been committed in the inferior county.—GOFF’s 
CASE (1810), Russ. & Ry. 179, C. C. R. 

1234. |—In Easter Term, 1832, the A.-G. 
filed ten informations against the mayor & nine 
aldermen of Bristol. The venue was laid in the 
city of Bristol & county of the same name. Defts. 
appeared & pleaded guilty. On June 6, 1833, it 
was ordered that the trials in these several prose- 
cutions be had by jurors of the county of Berks, 
& that proper suggestions for that purpose be 
entered in the rolls in these several prosecutions.— 
R. v. PINNEY (1832), 3 B. & Ad. 047; 5C. & P. 
254; 3 State Tr. N. S. 11; 1 Nev. & M. M. C., 
307; 110 BE. R. 349. 


Annotations :-—-Refd. RN. v. Holden (1833), 5 B. & Ad. 
R. v.. Glamorgan County Council, [1899] 2 Q. B. 
Mentd. Phillips v. Eyre (1870), L. R. 6 Q. B. 1. 


1235. Effect of Municipal Corporations Act, 
hical limits of seditious 1 
ts. of Petty 








347: 
536. 











seditious libel, & the jury did not. agree 
upon a verdict. The county of the 











the County of T., & in custody in the 
County of F. on Nov. 29, 1922, & was 
indicted, tried, & convicted at B. 
Jan. 5, 1923, at the Winter Assizes for 
the Winter Assize County of Northern 
Ireland :——Zield: there was jurisdic- 
tion to try the accused at the assizes 
in Northern Ireland.—-R. v. M‘QUILLAN, 
[1923] 21. R. 93.—IJR. 


1222 i. Distance to be measured in 
direct line.}—In computing the artificial 


Sessions given by Justices Acts, 1886, 
8. 139, distance is to be measured in a 
straight line from the boundary of the 
district.—-UNION BANK wv. 
[1904) S. R. Q. 215.—AUS. 


BRooM, 
PART II. SECT. 3, SUB-SECT. 2,.—C. 


1230 i. Whether triable in county at 
large.J}—Defts. were indicted & tried in 
the county of the town of D., for a 


town of D. was situated in the county 
of L., which latter was adjoining to the 
Para of M. Some of the publica: 
tions in question were circulated in the 
county of M. On the application of 
the counsel for the Crown, under 6 Geo. 
IV. c. 51, 8. 4, an order was made for 
the transfer of defts. to the county of 
M., for the purpose of nee their 
trial there —-It. v. TRAYNOR (1839), 1 
Craw. & DD. 237.—IR. 


Part JIJ].—ORIGINAL CRIMINAL JURISDICTION. 


1835 (c. 76).|—Since the passing of the above 
Act all offences committed in Bristol, & the 
cities & towns named in sched. C. of that act, are 
triable at assizes for Gloucestershire & the other 
counties named in that sched., & the jurisdiction 
of assizes is not affected by the grant of a recorder 
& a quarter sessions in such cities or towns.— 
R. v. HOLDEN (1838), 8 C. & P. 606. 

Annotation :—Mentd. R. v. Edwards, Underwood & Edwards 

(1848), 11 L. T. O. S. 50. 

1236. .|—A felony committed in a county 
of a town, the style of which is ‘* Town of Kingston- 
upon-Hull & county of the same town ”’ :—Held: 
sulficiently laid in the venue of an indictment 
tried in the next adjoining county as ‘‘ Yorkshire, 
being the next adjoining county to the town & 
county of Kingston-upon-Hull, to wit,’’ the venue 
being imperfect, there being no ‘county of 
Kingston-upon-Hull.’’—R. v. GRUNDY (1847), 2 
Cox, C. C. 357. 

1237. City & corporate town must be county in 
itself.|—IR. v. MILNER, No. 1168, ante. 

1238. Effect of enlarging area of county of 
town.|—If a felony be committed in that part of 
the county of a town which has been added to it 
by Parliamentary Boundaries Act, 1832 (c. 64), 
& Municipal Corpns. Act, 1835 (c. 76), it is triable 
in the county of the town.—R. v. PILLER (1836), 
7C. & P. 3387; 3 Nev. & M. M. C. 489. 

1239. |}— By Parliamentary Boundaries 
Act, 1832 (c. 64), s. 36, sched. (QO), 30, Clifton 4s 
made a part of the parliamentary borough of 
Bristol, which is a county of itself. Except so far 
as that Act operated, it was in the county of 
Gloucester :—Held: after the passing of Cor- 
poration Act, 1836 (c. 76), ss. 7, 8, the Gloucester- 
shire justices had no longer the power to make an 
order diverting a footway in Clifton, their juris- 
diction, in such cases, being transferred to the 
justices of Bristol.—R. v. GLOUCESTERSHIRE JJ. 
(1836), 4 Ad. & El. 689; 7 C. & P. 338, n.; 1 Har. 
& W. 682; 6 Nev. & M. K. B. 115; 5L.J5.M.C. 
79; 111 E. R. 947. 


Annotation :-—Mentd. R. v. 3 : 
Can 372, td v. Now Sarum (1815), 1 New Mag 








See Criminal Procedure Act, 1851 (c. 100), s. 23; 
eae Corporations Act, 1882 (c. 50), s. 188, 
ched. 6. 


D. Offences committed upon Journeys. 
1240. Journey partly within jurisdiction.|—On 


an indictment for assault, it was proved that the 
offence was committed in one of the carriages of a 
train running from Brighton to New Cross & before 
the train arrived at the T. station, in the county 
of Sussex. At that station prosecutrix left the 
carriage In which she had been riding with deft., & 


rode in another carriage of the same train to New | 


Cross, which is within the jurisdiction of the 
Central Criminal Ct. :—Held: by the joint opera- 
tion of Criminal Law Act, 1826 (c. 64), s. 13, & 
Central Criminal Ct. Act, 1834 (c. 36), s. 2, the 


PART II. SECT. 3, SUB-SECT. 2.—D. 


rough several jurisdic- 
dy tndisieone ieee 

stgediates hake ctment for 
assault committed on board a RteAaie 
boat, on its passage between A. & B., 
but before it came within the county 
Sapa ed is sufficient to allege that the 
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indictment was properly preferred & tried at the 
Central Criminal Ct.—R. v. FRenNcH (1859), 8 
Cox, C. C. 252. 

1241. -.|—Prisoner was indicted for the 
murder of her infant child. She was seen to 
leave W., a place within the jurisdiction of the 
Central Criminal Ct., by train, & she then had 
the child with her. She arrived the same evening 
at a house near G., a place outside the jurisdiction 
of the Central Criminal Ct. She was then alone 
but was carrying a brown paper parcel. She 
returned the next day to a place within the juris- 
diction of the Central Criminal Ct., taking the 
parcel with her :—Held: there was jurisdiction to 
try prisoner at the Central Criminal Ct.—R. v. 
BEXLEY (1906), 70 J. P. 263. 

1242. Journey through several jurisdictions— 
Criminal Law Act, 1826 (c. 64), s. 13.]—Scct. 13 of 
the above Act is not confined in its operation to 
the carriages of common carriers, or to public 
conveyances; but if property is stolen from any 





carriage employed in any journey, the offender 


| 


received.|—Deft., the conductor of a 
train, was charged with the theft of 
$3.05 from a railway co., his employers, 
that sum having been paid to deft. as a 
passenger fare. The money was re- 
ceived in the province of Alberta, in 
the course of a trip from a 
Alberta to a point in British Columbia : 


may, by virtue of that section, be tried in any 
county through any part whereof such carriage 
shall have passed in the course of the journey 
during which such offence shall have been com- 
mitted. 

The object of the statute was to enable a prose- 


~ cutor, whose property is stolen from any carriage 


on a journey, to prosecute in any county through 
any part of which the carriage shall have passed 
in the course of that journey ; because, in many 
cases, it might be quite impossible for a prosecutor 
to ascertain at what part of the journey the 
offence was actually committed (JERvis, C.J.).— 
R. v. SHARP (1854), Dears. C. C. 415; 241.5. M.C. 
40; 24L.T.0.8.170; 18 J. P. 743; 3W.R. 21; 
6 Cox, C. C. 418, C. C. R. 

1243. What is offence committed in course of 
journey—Criminal Law Act, 1826 (c. 64), s. 13.J|— 
Prisoner was indicted in the county of C. for 
larceny committed on a journey under sect. 13 
of the above Act. It appeared that, as the guard 
of the coach from P. in the county of C. to Ix. in 
the county of W., he had been entrusted with a 
bankers’ parcel & when changing horses some dis- 
tance from P., & in the county of W., he took the 
parcel from the coach, & while at a privy abstracted 
two sovereigns therefrom :—Held: the stealing 
was not ‘in or upon the coach,” so not within 
the statute, & the indictment should be preferred 
in the county of W.—SHARPE’S CASE (1836), 2 
Lew. C. C, 233. 

1244. .|—Where the evidence is con- 
sistent with the fact of an article having been 
abstracted from a railway carriage, either in the 
course of the journey through the county of A. 
or after its arrival at its ultimate destination, in 
the county of B., & prisoner is indicted in A. under 
sect. 13 of the above Act, the case must go to the 
jury, who are to say whether they are satisfied 
that the larceny was committed in the course of 
the journey or afterwards.—R. v. PIERCE (1852), 
20 L. T. O. S. 182; 6 Cox, C. C. 117. 








2W. W. R. 602; 4 D. L. R. 650; 


4 Alta, L. R. 329.-—CAN. 


m. Journey on High Sea—Larceny 
— Whether within 1 Rev. Stat. c. 158, 8. 
10.]—Larceny committed on the high 
sea, on a voyage from Ireland to St. 
John, does not come within the above 
sect., relating to the place of trial of 


oint in 


took place within. the count —Held: the Alberta Ct. had juris- ffences committed during a voyage, 

of B.—I. v. WEBSTER (1850) TAL diction, it being shown that deft. had but sy be tried under 18 & 19 Vict. 

ie aaa refused In Alberta to account for the 6 91-—~It,¢, DILLON (1863), 6 All. 61.— 
-———~ Refusal to account for fare BR. v. MARTIN (1912), 21 W. L. R. 658; CAN. 
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Sect. 3.—Venue: Sub-seci. 2, E. & I'.; sub-sects. 3 
& 4. Part Ill. Sect. 1.) 


Pe ee tg ne ate 


E. Death in One Place caused by Criminal Act in 
Another. 
1245. Shot fired from shore killing man on 
water.|—It. v. CooMBES, No. 1068, ante. 
1246. Injury received on foreign ship—Death in 
England—9 Geo. 4, c. 31, s. 8.]—R. v. LEWIS, No. 
1089, ante. 


F. Offences triable in King's Bench Division. 

1247. Treason abroad.|—R. v. Lyncu, No. 1001, 
ante. 

1248. ——~.]—R. v. CASEMENT, No. 1002, ante. 

1249. Offences by public officials abroad— 
Criminal Jurisdiction Act, 1802 (c. 85).]|—R. v. 


Picron (1805), 30 State Tr. 225. . 
Annotations :-—Mentd. Lacon v. Higgins (1822), 3 Stark. 
178; Rowe v. Brenton (1828), 3 Man. & Ry. kb. B. 133; 
Barnes v. Stuart (1834), 1 Y¥. & C. Ex. 119; De Bodes 
Case (1845), 8 Q. B. 208; Scott v. Seymour (1862), 1 


CRIMINAL LAW AND PROCEDURE. 


1250. Se Faas a, ——.]—R. Vv. JONES, No. 907, ante. 

1251. ——— Does not include felonies.|— 
R. v. SHAWE, No. 998, ante. ; 

1252. —— .|—R. v. Eyre, No. 1451, post. 

1258. —— ——.]—R. v. TurnurR (1889), 24 
L. Jo. 469, N. P. 








SUB-SECT. 8.—CHANGE OF VENUE. 


1254. Grounds for—Fair trial.|—Evidence of 
partiality must be extremely strong, to change the 
lace of trial in a criminal information.—RK. v. 
[aRRIS (1762), 1 Wm. BI. 378; 3 Burr. 1330; 96 


cee Consd. R. v. Barrett (1870), 18 W. R. 671 
Annotations :—Consd. R. v. Barrett ( ds oe : ee 


Refd. Mylock v. Saladine (1764). 1 Wm. 
v. Quilter (1843), 12 L. J. Ex. 405. 


1255. .|—It is no reason for changing 
the venue in an indictment for a conspiracy to 
destroy foxes & other vermin by placing poison 








H. & C. 219; Re Eyre (1868), 16 W. R. 754; Anderson v. 
68. 


Gorrie [1895] 1 Q. B. 668 


PART II. SECT. 3, SUB-SECT. 2.—E. 

n. Murder — Jurisdiction of court 
where blow inflicted.}—The Circuit Ct. 
of G. has jurisdiction to try the murder 
of A., when the blow that occasioned 
the death of A. is inflicted within the 
jurisdiction of that ct., although the 
death itself may have happened out 
of the jurisdiction.—Rh. wv. BLACK 
eee (1863), 2 N.S. W. 8S. C. . 207. 


PART II. SECT. 3, SUB-SECT. 3. 


Deft. applying for a certiorari to 
remove an indictment from the 
sessions must show that it is probable 
the case will not be fairly or satis: 
factorily tricd in the ct. below.—Re 
KELLETT & VorTER (1856), 2 P. KR. 
102.— CAN. 


1254 ii. -}—Under s. 651 of 
the Criminal Code, where, at a trial of 
deft. at which the Jury disagreed, a 
crowd of persons congregated round 
the ct. house while the jury were 
deliberating, & endeavoured to intimi- 
date the Jurors & influence them in 
favour of deft., & afterwards made 
riotous demonstrations towards the 
judge who presided at the trial, the 
venue was changed before the second 
ea PONTON (1899), 18 BP. |. 











1264 iii. ——,}-—In @ prosecu- 
tion for criminal libel it is not sutticicnt 
in order to obtain a change of venue, to 
allege that prosecutor is interested in 

»olitics in the place where the libel 

8 alleged to have been committed, & 

that, therefore accused cannot obtain a 
fair trial.—l. v. NIcoL (1900), 7 B.C. R. 
278.—CAN. 

1254 iv. -}—The principle 
on which achange of venue in a criminal 
case will be ordered under s. 651 of the 
Criminal Code is, that there is fair & 
reasonable probability of partiality & 
prejudice in the district, county, or 
place, within which the indictment 
would otherwise be tried. On a 
motion to change the venue, notwith- 
standing that a strong case was made 
out for the change, if the balance of 
convenience alone was to be considered, 
still, as it was not shown that there was 
or was likely to be any prejudice 
against accused, & certainty no more 
where the indictinent was found than 
in the place to which it wag proposed to 
change the venue, the motion was 
refused.—R. v. O’GORMAN (1907), 9 
O. W., R. 928; 14 O. L. kh. 102.— 
CAN. 

1254 v. -}+—Accused, who 
had been sheriff of the judicial district 
of C., was tried in that district upon a 
charge of fraudulent] converting 
moneys in his hands to own use & 














| 
i 


The jury dis: 
asked . that, 
ut on trial 


thereby stealing it. 
agreed, & the Crown 
before accused should be 
for the second time, the place of trial 
should be changed :—Held: in a 
proper case, under 4. 884 of the Criminal 
Code, a change of the place of trial can 
be ordered. There was no real danger 
that a jury could not be obtained in 
the judicial district of C., who would 
render a fair & impartial verdict on 
the trial, & the application would 
be refused.—R. v. STAUFFER (1911), 16 
W.L.R. 722; 4 Sask. L. Rk. 284.-—CAN. 

1254 vi. --—.]--A prothonotary, 
more than four days before the opening 
of the term, permitted a newspaper 
reporter to take a list of the names of 
the petit jurors summoned to try a 
certain criminal cause :—Held: Acts 
of Nova Scotia, 1912 (ec. 52), had been 
violated, & accused was entitled to a 
change of venue.—R. v. GRAVES (1912), 
11 BE. L. RR. 292.—CAN. 

1254 vii. J-—-R. v. UPTON 
(1922), 37 Can. Crim. Cus. 15.—CAN, 


1254 viii. —-—— ——~-.]}—When it ap- 
pears clearly by the affidavits that a fair 











impartial trial cannot be had in the, 


county in which the offence charged in 
the information has been comunitted, 
the ct. has jurisdiction to change the 
place of trial from that county to 
another county which it} may consider 
to be convenient & proper, & whereby 
the ends of justice, not only as regards 
the Crown, but alyo as regards deft., 
me be more effectually attained, & 
will permit a suggestion to be entered 
on the record for that purpose.— Rh. vr. 
CONWAY (1858), 71. C. L. R. 507; 10 
Ir. Jur. 193.— R. 

1254 ix. -}—When it primd 
facie appears to the ct. that a fair & 
& impartial trial) cannot be had in a 
particular place, & such is not dis- 
placed by a strong case in answer 
thereto, the ct. will grant a certiorari to 
remove the proceedings into the 
Qucen’s Bench, to enable an application 
to be made to have such case tried inp 
some other jurisdiction.—R. v. BELL 
(1859), 11 Ir. Jur. 283.—IR. 


1254 x. .J—A. was tried for 
felony, but the jury were not able to 
agree upon a verdict, & were dis- 
charged. The Crown moved to havea 
second trial in some other county, on 
the ground that a fair trial could not 
be had in the county where the offence 
was committed. Affidavits were made 
on both sides :—Held: the ct. had the 
same jurisdiction to change the place of 
trial in felony as in misdemeanour, & 
the place of trial should be changed in 
this case, as the ct. was of opinion 
upon the affidavits, that a fa trial 
could not be had in the county where 
the offence was committed.—K. v. 














ee TR 20k ale cn ROR? AA tl Lt 


on lands, that the gentry of the county in which 


fe ee 


BaRRETY® (1870), 18 W. R. 671.— IR. 

1254 xi. -}-~-Thect., on June 
18, 1872, refused an order to cntcr a 
suggestion that a fair trial could not be 
had in the county, although evidence 
was adduced to show that a system of 
intimidation had been practiced by 
prisoner’s father & friends, both upon 
the Crown witnesses & the jurors on 
the panel from which the jurors who 
tried him were called.—Kh. v. Fay 
(1872), 1. R. 6 C. L. 436.—IR. 


1254 xii. ——-.}—In a criminal 
information, filled by the A.-G., the 
venue was changed at the instance of 
the traverser, upon an affidavit by 
him, referring to, but not setting out in 
detail, facts of such public notoriety as 
to be matters of contemporancous 
history.—H. v. DUGGAN (1873), LL. R. 
7C. L. 94.—I1R. 

1254 xiii. .}—In a case of 
murder the venue was changed from 
the county where the alleged crime 
was committed to another county, on 
an aftidavit by prisoner’s solr. that 
from conversations he bad had with 
the jurors of the county where the 
alleged crime was comunitted, he was 
convinced a strong pene existed 
against prisoner, & that an impartial 
trial could not take place there, even 
though no abortive trial has taken 
Place in the county where the venue 
was originally laid.-—R. v. MCENEANY 




















(1878), 14 Cox, CG. C. $87; 2L. R. Ir 
236.—IR. 
1254 xiv. ——. }—IJIn an indict- 


ment for murder the triul was postponed 
op the ground that an impartial trial 
could not be had. It appeared on 
affidavit that large numbers of the 
jurors who would try the case, were 
members of an assocn. called ‘ The 
Land League,’ which assocn. had 
subscribed to the defence of prisoners, 
the crime being of an agrarian nature, 
The venuc was changed from the local 
one to a district where it appeared 
provable a fair & lnpartial trial could 

e had.—H. v. PHELAN (1881), 14 Cox, 
C. C. 579.—IR. 


1254 xv. —~--,}—The Crown 
moved for a change of venue from 





Nelson to Wellington in a case in 
which a Nelson doctor was gh dae 
with abortion, on the ground that a 


fuir trial of the case could not be had in 
Nelson, accused having practised there 
for many years & having a considerable 
opularity there, much sympathy 
aving been expressed for him, many 
people in Nelson thi abortion not 
wrong or criminal, & the jury-panel 
there be limited. The motion was 
refused.—-R. v. LuacaTr (1900), 19 

N. Z. L. R, 317.-——N.Z, 
32 ¢& 33 


oO. U ected by; 
Vict. c. 29, 8. Hig hat & 45 Vict. c. 29, 





Part [1I.—Limiration oF Time FoR CRIMINAL PROCEEDINGS. 


the indictment is found are addicted to foxhunting. 
—R. v. KiNG (1820), 2 Chit. 217. 

1256. -]—Where the ct. grants a rule 
to change the venue in an indictment, on the 
ground that deft. is unlikely to have a fair trial 
where it is laid, the ct. will change it to some other 

















county on the same circuit.—R. v. (1842), 
6 Jur. 131. 
1257. J—In a criminal case, where 


there was a prospect of a fair trial, the ct. refused 
to change the venue, though the witnesses resided 
in another county.—R. v. DUNN (1846), 11 Jur. 
287; 10 J. P. Jo. 740. 

1258. -}—The ct. will not permit the 
venue in an indictment to be changed for any other 
cause than the inability to obtain a fair trial in 
the original jurisdiction. 

An indictment for a nuisance was found against 
defts. at the last assizes for Cheshire, & an action 
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for the samc nuisance was brought against defts 
in the Ct. of C. P., & an application was then made 
to such Ct. of C. P. for an injunction under C. L. P. 
Act, 1854 (c. 125), s. 82, which was discharged 
upon the undertaking of defts. to consent to the 
indictment being tried at the ensuing winter assizes 
for the city of Manchester, the Ct. of Q. B. refused 
to permit the trial to be had at such assizes.— 
RK. v. PATENT EuRIKA & SANITARY MANURE Co.,, 
Lrp. (1865), 13 L. T. 365; 30 J. P. 86. 

See, further, CROWN Practrick, Vol. XVI., pp. 
407-409. 


SUB-SkcT. 4.—CHOICE OF VENUE BY CROWN. 

See CONSTITUTIONAL Law, Vol. XI., p. 524, Nos. 
294-309a ; CROWN PRACTICE, Vol. XVI., p. 487, 
Nos. 36938-3700. 


Part I1l——Limitation of Time for Criminal Proceedings. 


Sect. 1.—IN GENERAL. 


1259. Prosecution by indictment—No limitation 
at common law.|—There is no limitation at com- 
mon law to a prosecution by indictment (Lorp 
ELLENBOROUGH, C.J.).— DOVER v. MAESTAER 
(1803), 5 Esp. 92, N. P. 


Annotations :-—Mentd. R. v. Castle Morton (1820), 3 B. & 
Ald. 588; Strother v. Barr (1828), 5 “°° 7 


1260. —-—— Offence committed twenty years 
before.|—WALL’s CASE (1802), 28 State Tr. 51. 
1261. ——— Bestiality committed nearly two years 


before complaint made to justices.]—When a long 
period of time, nearly two years, had elapsed from 
the time of the committing of the offence of 
bestiality before complaint was made to the 
justices :—Held: the case would not be permitted 
to go to the jury.— KR. v. Rosins (1844), 4 L. T. 0.8. 
196; 1 Cox, C, C. 114. 

1262. Proceedings by criminal information-— 
Statutory limitation of one year—Proceedings by 
Crown after six years.|—ANON. (1564), Moore, 
K. B. 58; 72 E.R. 489. 

1263. ———- Delay must be accounted for— 
Although no precise limitation.]—Motion for an 
information for attempting to bribe C. to vote at 
the election of an alderman. 

As to the time of application there is no precise 


‘number of weeks, months or years, but if delayed 


the delay must be reasonably accounted for (LorRD 
MANSFIELD, C.J.).—HKt. v. ROBINSON (1765), 1 
Wm. BI. 541; 96 EB. R. 318. 

1264. Must be without delay.]—A criminal 
information must, in all cases, be moved for 
promptly & without delay.—R. v. Uext (1840), 4 
J. P. 283; 4 Jur. 339. 

1265. .|—The ct. refused to grant a 
rule nisi for a criminal information, where the 
libel complained of came to the knowledge of 
appet. two years ago.—La p. Hoprer (1854), 23 
L. T. O. S. 164; 18 J.P. 378; 2 W. RR. 517. 

1266. Offences under Criminal Law Amendment 
Act, 1885 (c. 69), s. 5—Conviction on charge of 
rape.|—R. v. Corron (1896), 60 J. P. 824. 

1267. —— .J—--A prosecution for rape 1s in 
fact a prosecution for any of the offences of which 
a person tried on an indictment for rape may 
be found guilty. Although it is provided by 
sect. 5 of the above Act, that a prosecution for an 
offence under sect. 5 (1) shall not be commenced 
more than three months after the commission of 
the offence, a person originally charged with rape 
within the pcriod limited may be subsequently 
convicted of the offence under sect. 5 (1).—R. v. 
Wesr, [1898] 1 Q. B. 174; 67 L. J. Q. B. 623; 77 














8. 11, does not authorise any order for 
the change of the place of trial of a 
prisoner in any case where such change 
would not have been granted under 
the formor practice, the statute only 
affecting procedure.—R. v. McLEop 
(1870), 5 P. R. 181.—CAN. 

p. Whether difficulty in secur- 
ing attendance of witnesscs sufficient.) 
—The ct. has no power to change 
the venue in a criminal case, nor will 
they order a suggestion to be entered 
on tho roll to change the place of trial 
in an information for el, on the 
ground of inconvenience & difficulty in 
securing the attendance of deft.’s 
witnesses.— R. v. CAVENDISH (1847), 2 
Cox, C. ©. 175.—IR. 


q. -}—~—In a criminal in- 
formation for libel, it ig no ground to 
enter a suggestion that a fair trial 
cannot be had at a particular venue, 
that many of the witnesses sworn to be 
necessary for the defence reside at a 
distance from the local where the venue 
is laid, & deft. has no funds to bring 
them to that venue.—R. v. CASEY 
61877), 13 Cox, C. 0. 614.— IR. 


r. Order made under statute — No 





Pro 





provision for expenses.}—An order 
made pursuant to 32 & 33 Vict. c. 29, 
s. 11, directing u change of venue, 
would be sufficient although containing 
oxpenses, when the indictment has 
been pleaded to & the trial proceeded 
with without objection & even in 
Ct. of Error there could be no valid 
objection to a conviction founded on 
such order.—-SPROULE v. R. (1886), 1 
B. an” pt. IL., 219; 128. C. mR. 140. 


8. Jurisdiction of county to which 
venue changed—Further offence appeur- 
ing in depositions charged in indictment. ] 
isoner was committed for trial in 
one county upon a charge of perjury 
alleging an offence committed in that 
county. The venue was changed to 
another county, where he was tried & 
found guilty upon an indictment con- 
taining two counts, alleging two 
offences arising out of the same 
matter. The facts relating to both of 
the charges appeared in the depositions 
taken by the committing magistrate :— 
Held: there was jurisd{ction to try for 
both offences in the county to which 


Senna 


the venue had been changed.—fK. v. 
COLEMAN (1898), 30 O. R. 93.—CAN. 

t. Exercise of power— Only after 
indictment found.J—The power to 
change the venue & remove an indict- 
ment from a certain petty jury can 
only bo exercised after indictment 
found.—BENJAMIN’S CASE (1889), 8 
N. Z. L. R. 107.—N.Z. 


PART III. SECT. 1. 

a. Offence against a_ step-child— 
No limit of time for prosecution. }— 
There is no limit of time, under Code, 
8s. 1140, or otherwise, within which a 
prosecution forillicit connection with a 
step-child, under Code, s. 213, must be 
commenced.—R. v. STEWART, [1910] 
1 W. W. R. 977; 45D. L. RB. 4803 12 
Sask. L. R. 131.—CAN. 

b. Whether different offence can be 
charged—Original offence limitation of 
time having expired—Carnal knowledge. ] 
—Where the offence aoe com- 
mitted by accused is unlawfully 
carnally knowing a girl of or above the 
age of twelve years & under the age of 
sixteen years, & the time within which 
a prosecution for that offence must be 
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L. T. 586; 46 W. R. 316; 14 T. L. R. 121; 42 


Sol. Jo. 116; 18 Cox, C. C. 675, C. C. R. 
Annotations :—-Refd. R. v. Wardcastle tot 71 J. P. Jo. 
580. Mentd. Jones v. Robson, [1901] 1 K. B. 673. 


1268. Effect of Prevention of Cruelty to 
Children Act, 1904 (c. 15).]—Prisoner was con- 
victed under sect. 5 (1) of the 1885 Act of an offence 
committed on July 15, 1904. The prosecution was 
not commenced until Dec. 27, more than three 
months but less than six months after the com- 
mission of the offence. On Oct. 1 the 1904 Act 
caine into operation, by sect. 27 of which the time 
for commencing a prosecution for an offence under 
sect. 5 (1) of the earlier Act was extended from 
three months to six months :—Held: sect. 27 of 
the 1904 Act related to procedure only & was 
therefore retrospective, & the conviction must be 
upheld.—R. v. CHANDRA DHARMA, [1905] 2 K. B. 
335; 74 L. 3. K. B. 450; 92 L. T. 700; 69 J. P. 
198; 53 W. R. 431; 21 T. L. R. 353; 49 Sol. Jo. 
366, C. C. R. 

Annotations :--—Mentd. R. v. James & Mid. Ry., Ez p. Bath 

R.C., (1908) 1 K. B. 958 ; Welby v. Parker, [1916] 2 Ch. 1. 
.|—See, now, Criminal Law Amend- 
ment Act, 1922 (c. 56), s. 2. 

1269. ~--— Evidence of acts done more than six 
months before.}—-Accused was indicted for unlaw- 
fully & carnally knowing a girl under the age of 
sixteen within six months of the commencement 
of the prosecution, under sect. 5 of the above Act, 











AND PROCEDURE. 


which, as amended by Prevention of Cruelty to | 


Children Act, 1904 (c. 15), s. 27, provides that no 
prosecution of this offence shall be commenced 
more than six months after its commission. 
the trial evidence was admitted of previous acts 
& conduct of accused which tended to prove that 
he had had connection with the girl more than six 
months before the commencement of the prosecu- 
tion :—Held: the evidence was admissible to 
prove the offence with which prisoner was charged, 
although it might prove a previous offence for 
which he could not be prosecuted.—R. v. SHEL- 
LAKER, [1914] 1 K. B. 414; 88 L. J. K. B. 413; 
110 L. T. 351; 78 J. P. 159; 380 T. L. R. 194; 24 
Cox, C. C. 86; 9 Cr. App. Rep. 240, C. C. A. 

Annotations :—Reid. R. v. Lovegrove, [1920] 3 K. B. 643. 


.. oe Act, 
1854 (c. 104)-—-Who are “ parties’* to the pro- 
ceedings.|—Sect. 257 of the above Act makes it an 
offence to persuade or attempt to persuade any 
seaman to neglect or refuse to join or to desert 
from his ship. By sect. 525 no conviction for any 
offence shall be made under the Act in any summary 
proceeding, unless such proceeding is commenced 
within six months after the commission of the 
offence, or, if both or either of the parties to such 
proceeding happen during such time to be out of 
the United Kingdom, unless the same is com- 
menced within two months after they both first 
happen to arrive or to be at one time within the 


“parties to the proceeding’ | 


meant the scaman & the person persuading or 


attempting to persuade, & if cither of them leaves | 


the kingdom during six months after the com- 


commenced, as provided by The 
Criminal Code Act, 18593, 8, 196, has 
expired, accused cannot. be prosecuted 
for the act as an indecent assault under 
sect. 188.-—R. v. AGHE (1903), 22 


sect. :—Held ; 
tutes an 


aca ete et h 





’ Incest.}--The crime of 
incest constituted by Criminal Code 
Act, 1893, Amendment Act, 1900, 8. 2, 
includes intercourse between persons 
who are related to one another natur- 
ally or by blood, though not legiti- 


856.—N.Z 


d. Prosecution 


At 


mission of the offence, an information may be laid 
within two months of his return.—AUSTIN v. 
OLSEN (1868), L. B. 3 Q. B. 208; 9 B. & S. 46; 
37 L. J. M. C. 34; 17 L. T. 587; 32 J. P. 183; 16 
W. AR. 426; 3 Mar. L. C. 52. 

1271. Offences relating to customs—Does not 
apply to conspiracy.|—-R. v. THompson, No. 847, 
ante. 

1272. Proceedings for riot—-Limitation only 
applies to criminal proceedings.|—MARRIOTT v. 
COOKE (1797), 1 Price, 349, n.; 145 E. R. 1426. 

1273. Effect of continuing offence.|——A water 
co. were bound to complete a reservoir on a certain 
day, otherwise a penalty for every week would be 
incurred. Prosecutor applied for a summons to 
justices five years after date, but they refused it 
on the ground that more than six months had 
elapsed, under Summary Jurisdiction Act, 1848 
(c. 43), s. 11. Again prosecutor applied for a 
second summons on the ground of its being a 
continuing offence:—Held: the justices were 
wrong in declining to issue the summons & to hear 
& determine the matter.—R. v. ByRDE & PONTY- 
poo. Gas Co., Ha p. WILLIAMS (1890), 60 
L. J. M. C. 17; 63 L. T. 645; 55 J. P. 3103; 39 
W. RK. 171; 17 Cox, C. C. 187, D. C. 

Annotation :—Mentd. R. v. Kennedy (1902), 86 L. T. 753. 

1274. —— .]—Resp. was owner of a building of 
a height prohibited by Metropolis Management 
Act, 1862 (c. 102), s. 85. No proceedings were 


' taken against him in respect of the erection of the 


building. More than six months after its com- 
pletion the London County Council served a notice 
requiring him to comply with the law with respect 
to the building subject to the penalties provided 
by sect. 85 & afterwards summoned him for 
penalties for cach day after the date of the notice : 
—Held: (1) the continuance at a_ prohibited 
height, after notice, of a building already erected 
was a continuing offence within the meaning of 
the Act; (2) complaint had been made within 
six months next after the commission or discovery 
of the offence, & resp. was liable-—LONDON COUNTY 
COUNCIL v. WORLEY, [1894] 2 Q. B. 8263; 63 
L. J. M. C. 218; 71 L. T. 487; 59 J. P. 263; 43 
W. R. 11; 10 T. L. R. 652; 18 Cox, C. C. 373 


' 10 R. 510. T. ©. 


1275. .|—The offence arising under London 
Building Act, 1894 (c. ccxill.), ss. 73 (8) & 200 (3) 
is not a continuing offence, & the offence 1s com- 
plete when the projection is erected, & an informa- 
tion laid more than six months after such erection 
is bad under Summary Jurisdiction Act, 1848 
(c. 43), 8. 11.—HULL v. LONDON CouNTY COUNCIL, 
[1901] 1 K. B. 580; 70 L. J. K. B. 364; 84 L. T. 
160; 65 J. P. 309; 49 W. R. 396; 17 TT. Re 
270; 45 Sol. Jo. 205; 19 Cox, C. C. 635, D.C, 
Annotations :-—-Distd. Chepstow Hlectric Light & Power Co. 

v. chery Gas & Coke Consumers’ Co., [1905) 1 K. B. 

198. efd. L. C. C. wv. Illuminated Advertisements Co., 

(1904) 2 K. B. 886; . C. C. v. Schonzik, [1605] 2 K. B. 

695; L. C. C. » Hancock (1907), 76 L. J. K. B. 526; 

Pears v. L. GC. C. (1911), 105 L. T. 525. 


1276. I—In Oct. 1903, an electric light 








| co. were laying in the streets of a town new clectric 


mately, in the modes specified in that 
an act which consti- 
offence under 
cannot be prosecuted as an offence 
t under sect. 188 after the time Hmit 
N. Z. L. R. 837.--—-N.Z,. pee ured by sect. 196 has expired.— 

%. vw MINNIS (1903), 22 N. Z L. Rh. 


out 
Whether prosecution can be revived 
under amending Act increasing time 
limit.}—-An indictment was preferred 


| against prisoner charging him, under 
Criminal Code Act, 1893, 4. 196, with 
the commission of an otffenee on July 
25, 1905. The prosecution was not 
commenced until Oct. 6, 1905, more 
than one mouth & Jess than six 
mouths after commission of the offence. 
The time limit of one month in the 
above-mentioned Act expired on Aug. 
26, 1905. On Aug. 30, 1905, Criminal 
Code Act Amendment Act, 1905, came 
into operation, & by sect. 2 the time 


sect. 196 


L. R 


time — 


of 
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lines (other than service lines) near the mains of 
“a gas co. On Oct. 2, 1903, the gas co. by letter 
to the electric light co. complained that the lines 
were being laid in a manner which was injurious 
to the gas mains, & required the lines to be relaid 
in a proper manner. Correspondence then ensued 
between the two co.’s, in the course of which the 
gas co., by letters of Oct. 27 & Nov. 2, 1903, 
respectively, specified their requirements with 
respect to the laying of the electric lines. Through- 
out the correspondence the electric light co., who 
completed the work of laying their lines on or 
before Oct. 31, 1903, disputed the reasonableness 
of the gas co.’s requirements, & they did not at 
any time comply with them. The questions & 
differences which had arisen between the two co.’s 
‘vere, shortly after Nov. 2, 1903, referred to arbn. 
under Electric Lighting (Clauses) Act, 1899 (c. 19), 
Sched., s. 18, & on Feb. 12, 1904, the arbitrator 
made his award, finding in effect that the electric 
light co. had not conforined with the requirements 
of the gas co., & awarding to the latter a sum as 
full compensation for the loss & injury they had 
thereby sustained. On Apr. 29, 1904, the gas 
co.’s solrs. wrote to the electric light co’s. solrs. 
pointing out that the electric light co. had made 
no attempt to comply with the gas co.’s require- 
ments, & threatening proceedings for penalties 
under sect. 18 of the Act unless an undertaking 
were given that those requirements would be fully 
complied with. On May 31, 1904, a complaint 
was made on behalf of the gas co. alleging that 
‘on & since Oct. 2, 1903,” the electric light co. 
had made default in complying with certain require- 
ments of sect. 18 of the Act; that they had laid 


with the gas co.’s requirements for protecting 
from injury their mains, & for securing access 
thereto. On the hearing of the complaint before 
Justices they convicted the electric light co. of 
the offence alleged in it :—Held: the complaint 
& conviction sufficiently alleged an offence com- 
pleted within six months before the time when 
the complaint was made, & were, therefore, not 
bad on the face of them under Summary Juris- 
diction Act, 1848 (c. 43), s. 11, nor did the facts 
proved before the justices & above statcd show a 
completed offence before the statutory period of 
limitation began to run. 

Semble: whether the complaint was or was not 
made within the statutory period, the offence was 
a continuing offence, so that Summary Jurisdiction 
Act, 1848 (c. 43), s. 11, did not apply.—CHEPSTOW 
ELECTRIC Licut & PowrrR Co. v. CHEPsTow GAs 
& Coxr CONSUMERS’ Co., [1905] 1 K. B. 198; 92 
L. T. 27; 69 J.P. 72; 21 T. L. R. 353 49 Sol. Jo. 


33 ; sub nom. CHEPSTOW Gas & COKE CONSUMERS | 
Co. v. CuEpstow Exnecrric Licht & PowER Co., | 


741.5. K. B. 28; 31. G. R. 49, D. C. 

1277, ——-.]—Applt., an inspector of factories, 
visited resps.’ factory in May, 1905, & found that 
the fly-wheel of an engine was not securely fenced 
as required by Factory & Workshop Act, 1901 
(c, 22), s. 10. MWe again visited the factory on 
12, 1908, & found that the same wheel was 
not securely fenced, &, finding it, on a third visit 

















for commencing a prosecution was 
extended to six months -—TTeld : as 


153 


on July 1, 1908, still not securely fenced, he laid 
an information on July 22, 1908, against resps. in 
respect thereof. The justices dismissed the in- 
formation on the ground that the information 
had not been laid within three months after the 
date at which the offence came to applt.’s know- 
ledge :—Held: there was a continuing offence in 
not securely fencing the fly-wheel & the justices 
were therefore wrong in dismissing the information 
on the ground that it had not been laid in time.— 
VERNEY v. FLETCHER (MARK) & Sons, LTD., [1909] 
1K. B. 444; 78L. J. K. B. 292; 100 L. T. 348 ; 
1 J.P.1381; 25 I. I R. 248; 21 Cox, C. C. 783, 

me oe 

See, generally, FACTORIES & SHOPS. 

1278. How time computed—-Day of offence not 
reckoned. |—-PELLEW v. EAST WONFORD HUNDRED 
(1829), 4 Man. & Ry. K. B. 180. 


Annotations :—Refd. Hardy v. Ryle (1829), 4 Man. & Ry. 
K. B. 295. Mentd. Webb v. Fairmanner (1838), 2 Jur. 397. 


1279. ——- ---—.|—WILLIAMS vv. BURGESS 
(1840), 12 Ad. & El. 685; 9 Dowl. 544; Arn. & H. 
65; 4 Per. & Dav. 443; 10 L. J. Q. B. 103; 5 
Jur. 71; 1138 E. R. 955. 


Annotations :—Apld. Radcliffo v. Bartholomew, [1892] 1 
Q. B. 161. Retd. Re Higham & Jessop (1840), 9 Dowl. 
203; R.v. St. Mary, Whitechapel JJ. & Overseers (1843), 
7 Jur. 602, 

1280. -|—Where a criminal statute 
enacts that proceedings are to be taken within a 
limited time after the commission of an offence :-— 
Held: the day on which the offence was com- 








mitted was not to be reckoned in computing the 
. time. 





RADCLIFFE v. BARTHOLOMEW, [1892] 1 
Q. B. 161; 61 L. J. M. C. 63; 65 L. T. 6773; 56 


J.P. 262; 40 W. R. 63; 36 Sol. Jo. 43. 
their new electric lines too near the gas co.’s — 
mains, & did not conform & had not conformed ' 





IR. w PEarRpD (1905), 25 N. ZL. RR. 568. 
-—N.Z,. 


1281. Sundays reckoned.|—A conviction 
having taken place under 4 Geo. 4, c. 95,on Monday, 
May 2, & notice of appeal served on the following 
Monday, May 9 :—Held: it was too late, for that 
it was not ‘‘ within six days after the cause of 
complaint,’’ within sect. 87 of the Act.—kK. v. 
MIDDIESEX JJ. (1843), 2 Dowl. N. S. 719; 12 
L. J. M.C. 59; 7J. P. 240; 7 Jur. 396. 
Annotations :—Apld. Rowberry v. Morgan (1854), 9 Exch. 

730. Consd. Peacock v. KR. (1858), 4 C. B. N.S. 264; 

Ex p. Simpkin (1859), 2B. & K. 392. Refd. R. v. Middlesex 

JJ. (1845), 5 L. T. O. 5S. 221; R. v. Leicestershire JJ. 

(1859), 8 W. R. 66; Radcliffe v. Bartholomew, [1892] 

1 Q. B. 161. 

1282. ——--——-—-.] -RoWBERRy v. MORGAN (1854), 
9 Exch. 730; 23 L. J. Ex. 191; 23 L. T. O. 8. 129 ; 
18 Jur. 452; 2W. R. 481; 2C. L. R. 1029; 156 
KK. R. 313. 

Annotations :—Consd. Peacock v. R._ (1858), 4 C. B. N.S. 
264. Refd. HK. v. Leicestershire JJ. (1859), 8 W. R. 66; 
Ex p. Simpkin (1859), 2 KE. & K. 392; Hughes v. Griffiths 
(1862), 13 C. B. N. 8. 324; Mumford v. Hitehcocks (1863), 
14 C. B. N.S. 361; Milch v. Frankau, [1909] 2 K. DB. 100. 
Mentd. Lewis v. Calor (1858), 1 F. & F. 306; Pritchard v. 
Pritchard (1884), 14 Q. B. D. 55. 

1283. Months reckoned as lunar months.|— 
A statute required an offender against it to be 
prosecuted within twelve months :—Held: it 
must be construed strictly & lunar months was 
meant.—R. v. PEckHAM (1697), Carth. 406 ; 
Comb. 439; 5 Mod. Rep. 321; 90 HK. R. 835. 
Annotation :—Mentd. R. v. Cleg (1722), 1 Stra, 475. 


1284. Right to raise objection.]—R. v. PRIESTLEY 
(1885), 49 J. P. Jo. 148, D. C. 
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1889, & May 24, 1890, was frrelovant 
in reference to the alleged criminal 


the time limit under the principal Act. acts between these dates, the prosecu- 
had expired before the amonding Act e. ———.}—An indictment which set | tion having bocn commenced more than 
came into operation, & the provision forth that accused did have unlaw- | three months after the alleged com- 


of the latter Act extending the time 
limit did not enable a nbaeoulion to be 
maintained, even within the extended 
period of six months from the offenco.— 


ful carnal knowledge of a domestic 
servant girl above the ago of thirteen 
& under the age of sixteen years on SCOT. 
numerous occasions between May 1, 


mission of the offence.—H.M. ADvO- 
CATH v. PHILP (1890), 2 White, 525.— 


LOFT 


Sect. 2.—WHAT IS COMMENCEMENT OF 
PROSECUTION. 
1285. Laying the Information.]—If information 
be in due time, conviction may be at any time 
afterwards.—R. v. BARRET (1710), 1 Salk. 383; 


91 BE. R. 334. 
Annotation :-—Mentd. R. v. Hawks (1729), 1 Barn. K. B. 212. 


1286. —---.]—Prisoner was indicted at assizes 
for high treason in colouring a piece of base coin 
to resemble a shilling. The time limit for such a 
prosecution was three months from the commission 
of the offence. The offence was committed on or 
before May 5, 1797. Prisoner was committed on 
May 8, but the bill of indictment was not prepared 
till on or after Aug. 8, the commission day of the 
assizes :——Held : on the construction of the words 
in8 & 9 Will. 3, c. 26, s. 9, ‘‘ unless such prosecution 
be commenced within three months next after 
such offence committed,’ the proceeding before 
the magistrates was the commencement of the 
prosecution.—WILLACE’s Case (1797), 1 Hast, 


P. C. 186. 

Annotations :—Folld. R. v. Brooks & Gibson (1847), 1 Den. 
217. Consd. R. v. Smith (1862), 9 Cox, O. C..110. Apld. 
Thorpe v. Priestnall, [1897] 1 Q. B. 159. Refd. KR. v. 
Stokes (1813), 2M. & S. 71; RK. v. Hull (1860), 2 F. & F. 
16; It. v. O'Connor (1913), 8 Cr. App. Rep. 167. 

1287. .|—The suing out of the process is to 
be considered the commencement of an information 

within 31 Eliz. c. 5, s. 5.—-A.-G. v. BRown (1801), 


For. 110; 145 EK. R. 1129. 





CRIMINAL LAW AND PROCEDURE. 


1288. ——— Indictment ignored & a fresh in- 
formation lald.]—Qu.: whether the preferring of 
an indictment against a party for night poaching 
which is ignored, is a commencement of the prose- 
cution within Night Poaching Act, 1828 (c. 69), 
s. 4, so as to warrant the conviction of the party 
on another indictment preferred four years after 
the offence.—R. v. KILLMINSTER (1835), 7 C. & P. 
228; 3 Nev. & M. M. C. 4138. 

1289. .|—Night Poaching Act, 1828 (c. 64), 
s. 4, requires prosecutions under that Act to be 
commenced within a year. Upon an indictment 
under this Act :—Held: the provision is complied 
with if the information is laid before the magis- 
trates, & prisoners are apprehended within the year, 
although the indictment is not preferred till after 
the year has elapsed.—R. v. Brooks & GIBSON 
(1847), 2 Car. & Kir. 402 ; 1 Den. 217; 2 Cox,C.C. 
436, C. C. R. 

Annotations :—Consd. Thorpe v. Priestnall, [1897] 1 Q. B. 
159. Refd. R. v. Hull (1860), 2 F. & F.16; R. v. Smith 
(1862), 9 Cox, C. C. 110; RR. v. Parker & Smith (1864), 
Le. & Cu. 459; Yates v. R. (1885), 52 L. T. 305; KR. v. 
Clarke, Ex p. Crippen (1910), 103 L. T. 636. 

1290. |—Applt. was convicted under 
Sunday Observance Act, 1676 (c. 7). The chief 
constable gave a verbal consent before the in- 
formation was laid, & gave consent in writing, as 
required by Sunday Observance Prosecution Act, 
1871 (c. 87), after the information was laid & the 
summons issued :—Held: the prosecution was 
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PART III, SECT. 2. 


1285 i. Laying the information.}— 
When a person committed for trial by 
justices on a charge of offence against 
#t female under Crimes Act, 1915, s. 48, 
is afterwards presented for trial on 
such charge, the commencement of the 
proceedings before justices is the 
commencement of the prosecution 
within sect. 47 of that Act.—-R. v. 
CONLEY, [1916] V. L. R. 639.—AUS. 


1285 ii. .) —Laying the informa: 
tion is the commencement of a 
prosecution before a magistrate. By 
32 Vict. c. 32 (QO), 8s. 25, all prosecu- 
tions under this sect. shall be 
couunenced within twenty days after 
the cominission of the offence or after 
the cause of action arose, & not after- 
wards. The information against deft. 
was taken on Dec. 30, 1872, laying the 
offence on Dec. 16. On Jan 15, 1873, 
® 8UulmMOLS Was issued on the informa- 
tion, & on Jan. 30 deft. was tricd & 
convicted :—Held: the prosecution 
was commenced in time.—R. v. LEN- 
NOX (1873), $4 U. C. RK. 28.—CAN. 


1285 iii. ——-~.]-— Prisoners were in- 
dicted under Insolvent Act, 1869, 8s. 147, 
for having within three months pre- 
ceding the exccution of an assignment 
in insolvency pawned, pledged, & 
disposed of, otherwise than in the way 
of trade, certain goods which had 
remained unpaid for during the said 
three months. The goods, which had 
been purchased on credit, the period of 
which had not expired when prisoners 
were indicted, were given on the day of 
assignment, but before its execution, 
to a clerk on account of salary due to 
him, & to indemnify him against accom- 
modation indorsements, to a carter in 
their employ, in satisfaction of a sum 
of money previously deposited with 
them, & to a son who had given them 
accommodation notes. Tho indictinent 
was found on Oct. 23, but the infomna- 
tion had been laid & prisoners arrested 
before Sept. 1, when the Insolvent Act, 
1875, came into force :—Held: the 
disposal of the goods as above was an 
offence within sect. 147; & it was no 
objection that such disposal was not 
to their own use but to satisfy creditors, 
& the time of credit on which the 
ingolvents had purchased the goods 
had not expirod when defts. made their 
waignments, 





By 1875 Act, s. 149, 1869 Act was 
repealed, but there was a saving clause 
as regarded proceedings commenced 
& pending thereunder, & as regarded 
all contracts, etc. made & done before 
such repeal, to which 1869 Act would 
have applied :—Held : the prosecution 
as well as the offence came within the 
saving clause, the laying of the infor- 
mation being the commencement of 
the prosecution.._—R. v. KERR (1876), 
26 C. P. 214.—CAN. 

1285iv. —-—.}—There was an amend- 
ment of the original information by 
changing the date of the offence from 
Feb. 10 to Feb, 23, & the parties agreed 
that the evidence taken should stand 
for the purpose, of the amended charge 
instead of having a needless repetition 
of it :--—Held: this course was unobjec- 
tionable, & the deft.’s application for 
a certiorart was refused with costs.— 
R. v. HALL (1887), 12 P. R. 142.—CAN. 

1285 v. .J)-—S. was convicted 
under the Liquor License Act, 1889, 
of selling liquor without a_ license. 
The information was Jaid before one 
justice of the peace, but the prusecu- 
tion was heard before two justices. 

Deft. was convicted, & a sum for 
witness fees was included in the costs 
awarded him against. Deft. obtained 
a rule nist to quash the conviction. 
On its return rule was made absolute. 
At this stage the A.-G., although not a 
party to the proceedings, intervened 
& moved before the full ct. against this 
decision. The parties to the procced- 
ings did not complain of the decision :— 
Held: the laying of the information 
was the bringing of the proeecuuon 
it ought to have been laid before two 
justices ; the matter of the prosecution 
was not, therefore, prope before the 
two justices on the hearing of the case, 
& they had no jurisdiction to determine 
it.—R. v. STARKEY (1891), 7 Man. L. R. 
489.—CAN. 

12885 vi. .-—-A prosecution for an 
indictable offence is ‘‘ pending ’? within 
Criminal Code, 1892, 8. 683, when an 
information has been laid charging 
such an offence.—R. v. VERRAL (1895), 
16 FP: R. 444; 17 P. R. 61.—CAN. 

1285 vii. -}—The laying of the 
information {s the commencement of 
the prosecution.—Hz p. FLANAGAN 
(1899), 34 N. B. R. 577.—CAN. 


1288 viil. .]/—~Where an informa- 
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tion for an offence against the Canadu 
Temperance Act was laid on Mar. 11, 
1908, & deft. was convicted for an 
offence between Mar. 8 & Mar. 11, 
the conviction was held not bad for 
uncertainty as to whether the offence 


had been committed before the infor- 


mation was Jaid.—-R. v. Kay, He p. 
WILSON (1908), 38 N. B. RR. 503; 5 
W. L. RR. 160.—CAN. 

1285 ix. ———~.}--Where an inforrna- 
tion under Canada Temperance Act 
was laid within throe months after the 
offence, but no summons was issued 
thereon for a year & fourteen days 
after information laid :—Held: the 
delay in issuing summons did not 
deprive the magistrate of jurisdiction. 
—R.v. Peck, bap. O'NEILL (1910), 40 
N. B. RR. 339; 9 BL. RR. 524.—CAN. 


1285 x. -———~.}--R. ve. PECK, Fe a7. 
BiKAL (1910), 40 N. 1. 1. 3203 9 KK. [ 
lt. 501.—CAN. 


1285 xi. .)}-—A conviction made in 
the absence of accused on a summons 
charging an offence during a period of 
one day in excess of three months of 
the alleged date of laying the informa- 
tion is good where the information 
charges an offence within three months 
from the date of laying it.—Hr p. 
eos (1917), 44 N. B. RR. 353.— 








1286 xii. .}~—A prosecution com- 
monces when a complaint ls made, the 
reception of the complaint being u 
stage of the judicial proceedings to- 
wards convictiou.—R. v. LAKSHMAN 
SAKHARAM (1877), I. L. R. 2 Bom. 
481,.—IND. 


Pieces or ed 90. 4 mh "Le 8 
A DULIT (1904), 1. Le. BR. & 


1285 xiv. -}—The term “ infor- 
mation ”’ moans the initlatory step in 
proceedings of a criminal nature watoh 
are to be disposed of sutnmarily ; the 
term “complaint ’’ designates the 
initiatory step in summary proceed- 
ae of a civil nature.—He DILLON 
(1 59), 11 I. C. L. R. 232.—IR. 


f. Committal of defendant.] — The 
committal of deft. to take his trial on 
the charge is a commencement of the 

rosecution within 1.8. C.o., 8,8. 117.— 
ne (1888), 14Q. L. R. 223. 
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instituted when the information was laid, & there- 
fore was not instituted with the consent in writing 
of the chief constable, & the conviction was bad.— 
THORPE v. PRIESTNALL, [1897] 1 Q. B. 159; 66 
L. J. Q. B. 248; 60 J. P. 821; 45 W. R. 228; 13 
T, L. R. 95, D. O. 

Annotations :-—Refd. Re Vexatious Actions Act, 1896, Re 


efd. 
Boaler, [1914] 1 K. B. 12 Mentd. Beardsley v. Giddings 
(1904), 2 L. G. R. 719. 


1291. —-—— Even though conviction is for offence 
not originally changed.|—R. v. West, No. 1267, 
ante. 

1292. ——— Not service of summons.]—The lay- 
ing of the information, & not the service of the 
summons, is the ‘‘ institution of the prosecution ”’ 
under Sale of Food & Drugs Act, 1899 (c. 51), 
s. 19 (1).—-BHARDSLEY v. GIDDINGs, [1904] 1 K. B. 
847; 73 L. J. K. B. 378; 90 L. T. 651; 68 J. P. 
222; 53 W. R. 78; 20 T. L. R. 315; 48 Sol. Jo. 
352; 20 Cox, 0. C. 645; 2L. G. R. 719, D. C. 
Annotations :—Consd. Brooks v. Bagshaw, [1904] 2 K. B. 

798, Reid. He Vexatious Actions Act, 1896, Re Boaler, 

11914] 1 K. B. 122. 

1293. .|—A prosecution is instituted when 
the information is laid.—Brooxs v. Baasiaw, 
(1904) 2 K. B. 798; 73 L. J. K. B. 889; 91 L. T. 
535; 68 J.P. 5143; 53 W.1R. 134 20 T. L. R. 655 ; 
48 Sol. Jo. 623; 20 Cox, C. C. 727; 2L. G. R. 
1007, D. C. 

Annotations :—-Refd. Re Vexationus Actions Act, 1896, Rc 
Boaler, {1914] 1 K. B. 122. Mentd. Williams v. Letheren, 
{1919] 2 K, B. 262. 
1294. ——— Not the amending of the information 

——-Unless a different offence is charged.|—By 

Criminal Law Amendment Act, 1885 (c. 69), s. 5, 

as amended by Prevention of Cruelty to Children 

Act, 1904 (c. 15), s. 27, a prosecution for the offence 








commenced within six months after the com- 
mission of the offence. 

Applt. was charged with having had carnal 
knowledge of a girl between thirteen & sixteen 
years of age. The information, which was sworn 
on May 3, 1919, charged the offence as having 
been committed between Nov. 6 & 7, 1918. Sub- 
sequently, on May 13, 1919, the information was 
amended, the date when the offence was alleged 
to have been committcd being altered to between 
Nov. 3 & 8, 1918. The girl gave evidence at the 
trial that applt. had connection with her on 
N ov. 4, 1918. Applt., who was convicted, appealed 
against his conviction on the ground that the pro- 
ceedings were out of time, having been com- 
menced on May 13, when the information was 
amended, which date was more than six months 
after Nov. 4, the date of the commission of the 
offence :—Held: the amendment of the informa- 
tion on May 13, 1919, was not the commencement 
of the prosecution, which took place on May 83, 
when the information was originally laid, as the 
amendment did not charge a different offence 
from that charged in the information as originally 
laid, & that as the dates inserted in the amended 
information as the dates within which the offence 
had been committed were all within six months 
of May 3, when the information was laid, the prose- 
cution ---s not out of time.—R. v. WAKELEY, 
[1920] 1 K. B. 688; 89 L. J. K. B. 97 ; 122 L. T. 
623; 84 J. P. 831; 64 Sol. Jo. 360 ; 26 Cox, C. C. 
569; 14 Cr. App —~ oe ; 

1295. Proceedings are ‘‘ pending *’ after 
arrest.|—-A person accused of an offence under 





, on Mar. 1, 1845. 


of unlawfully having carnal knowledge of a girl | which deft. was committed to take his trial for 


between thirteen & sixteen years of age must be | 
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Criminal Law Amendment Act, 1885 (c. 69), s. 2, 
was arrested & charged before, & tried & con- 
victed after, the commencement of Criminal Law 
Amendment Act, 1912 (c. 20). He was sentenced 
to be whipped under sect. 3 of the 1912 Act :— 
Held: proceedings were pending at the commence- 
ment of the 1912 Act, within the meaning of 
sect. 8, & there was no power to impose the sentence 
of whipping.—R. v. O’Connor, [1913] 1 K. B. 
557; 82L. J. K. B. 335; 108 L. T. 384; 77 J. P. 
272; 29 T. L. R. 245; 57 Sol. Jo. 287; 23 Cox, 
C. C. 334; 8 Cr. App. Rep. 167, C. C. A. 

Annotution :—Refd. Ie Vexatious Actions Act, 1896, Ite 

Boaler, [1914] 1 K. B. 122. 


1296. Not issue of warrant.|—The issuing of a 
warrant of apprehension is not a ‘‘ commencement 
of proceedings ”’ within Night Poaching Act, 1828 
(c. 69), s. 4.—R. v. Hunn (1860), 2 KF. & F. 16. 
Annotation :—-Consd. R. v. Casbolt (1869), 21 L. T. 263. 

1297. Proof of commencement of proceedings-— 
Whether oral evidence of apprehension sufficient. !—-- 
On an indictment on 8 & 9 Will. 3, c. 26, it is in- 
cumbent on prosecutor to show that the prosecu- 
tion was commenced within three months. Proof 
by parol that prisoner was apprehended for treason 
respecting the coin within the three months will 
not be sufficient if the indictment is after the three 
months, & the warrant to apprehend or to commit 
is not produccd.—R. v. PHILLIPS (1818), Russ. & 
Ry. 369, C. C. R. 

Annotations :—Refd. R. v. Brooks & Gibson (1847), 1 Den. 

217; KR. v. Hull (1860), 2 F. & F. 16. 

1298. .|—On the trial of an indict- 
ment under Night Poaching Act, 1828 (c. 69), 
s. 9, it appeared that the offence was committed 
on Jan. 12, 1844. The indictment was preferred 
The warrant of commitment by 








this offence was given in evidence, & was dated 
Dec. 11, 1844 :—Held: it was sufficiently shown 
that the prosecution was commenced “ within 
twelve calendar months after the commission.”’ of 
the offence, within sect. 4 of the Act.—R. v. 


AUSTIN (1845), 1 Car. & Kir. 621. 

Annotations -—Refd. R. v. Hull (1860), 2 F. & I. 16; 
Parker & Smith (1864), 12 W. R. 765; RR. v. Casbolt 
(1869), 21 L. T. 263; Beardsley v. Giddings (1904), 73 
L. J. K. B. 378. 


1299. —_— Warrant produced but not the in- 
formation.]—On an indictment for offences under 
Night Poaching Act, 1828 (c. 69), the warrant 
without the information is not legal evidence that 
the proceedings were commenced within the twelve 
months fixed by the Act.—R. v. PARKER & SMITH 
(1864), Le. & Ca. 450; 4 New Rep. 115; 33 
L. J. M.C. 185; 10 L. T. 463; 28 J. P. 3595 10 
Jur. N. S. 596; 12 W. R. 765; 9 Cox, C. C. 
475, C. C. R. 

1300. —-— Neither warrant nor information pro- 
duced.J—C. was indicted for night poaching on 
Feb. 6, 1863. He pleaded guilty, but subsequently 
applicd by his counsel for leave to withdraw the 
plea, & to move in arrest of judgment, upon the 
ground that the proceedings against him had not 
been commenced within twelve calendar months, 
as directed by Night Poaching Act, 1828 (c. 69), 
s. 4:—Held: the application to withdraw the 
plea was one which ought to be granted, & as no 
warrant & information was produced showing that 
proceedings had been commenced within twelve 
months, the objection was fatal —R. v. CASBOLT 


9), 21 L. T. 263; 11 Cox, C. C. 385. 
pine ie -—Refd. BR. v. West (1397), 46 W. R. 316; Rev 
Brown (1913), 8 Cr. App. Rep. 173. 


Rt. ov. 
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CRIMINAL LAW AND PROCEDURE. 


Part 1V.—Bail. 


Sect. 1.—IN GENERAL. 


1301. Object of bail—To secure attendance of 
accused at trial.]—(1) It is no objection to the 
persons proposed as bail in a criminal case, that 
they are indemnified by or on behalf of prisoners. 

(2) The object of bail is to secure, by a pecuniary 
penalty, the appearance of prisoner at the trial 
(MARTIN, B.).—R. v. BROOME (1851), 18 L. T. O. S. 
19; sub nom. R. v. BRooME, Lae p. SYADEN, Ea p. 
James, 15 J. P. 644. 

Annotations :—As to (1) Folld. R. v. Stockwell (1902), 66 
J. P. 376. Dbtd. R. v. Porter, (1910) 1 K. B. 369. We 
have been asked to follow the opinion expressed by 
Martin, B., in 72. v. Broome that there is no objection to 
the indemnification of bail, which opinion was acted on 

by the Recorder, of London in R. ov. Stockwell (1902), 

66 J. P. 376: it is sufficient to say that we do not agree 
with the opinion of Martin, B. (LORD ALVERSTONE, C.J.). 
1302. Right of bail to surrender accused—May 

take him on Sunday.]—ANoN. (1704), G Mod. Rep. 

231; 87 E.R. 982. 

1303. Consent of accused immaterial.|— 
Bail above put in by the sheriff, who had discharged 
deft. without a bail bond, may surrender deft. 

The bail has a right to surrender deft. whether 
with or without his consent, which is immaterial 
(orp Krnyon, C.J.).—R. v. BUTCHER (1792), 
Peake, 226, N. V. 

1304. Accused not protected by privilege. |]—— 
A. witness attending to give evidence in a ct. of 
justice, who absconded from his bail, may be 
re-taken by the bail in ct. & he is not protected by 
his subpena.—LIoRN v. SWINFORD (1822), Dow. & 
Ry. N. P. 20; 1 Dow. & Ry. M. C. 361. 

1305. Deemed to be in custody of his 
bail.|—A witness is not privileged from arrest by 
his bail on his return from giving evidence. 

A. witness who has given bail is always supposed 
to be in the custody of his bail, even whilst he is 
attending as a witness in ct. (ABBOTT, C.J.).— 
Exe p. LYNE (1822), 3 Stark. 132, N. P. 

1306. ——— Admission to bail only a change of 
custody.|—-The admitting to bail is only a change 
of custody. The bail might retake the person 
bailed, & send him back to prison at any time 
(COLERIDGE, J.).—FOXALL v. BARNETY (1853), 2 
K. & B. 928; 22 L. T. O. S. 100; 2 W. R. 61; 
2C. L. R. 273; 118 FE. R. 1014; sub nom. FOXHALUL 
v. Barner, 23 L. J. Q. B. 7; 18 J.P. 415; 18 
Jur. 41. 

Annotation :—-Refd. Everett ». Griffiths, [1921] 1 A. C. 631, 
1307. Who may act as bail—Not solicitor of 

meee aa (1773), Lofft, 263; 98 E. Rh. 

1308. ——.J—R. v. ScoTr JERVIS (1876), 
Times, Nov. 20. 


PART IV. SECT. 1. 
g. Object of bail—To secure al- 
nce of accused at trial—Larceny 
of letter containing money.J-—-Ex yp. 
Huvor (1882), 8 Q. L. lt. 28.—CAN. 

















McNaMakA (1913), 18 B.C. Lt. 123.— 
CAN. 


1301 iti. ——- -—~. ]}— Persons charged 
with seditious conspiracy wero ad- 


1309. —-—— Solicitor’s ge A clerk of an 
attorney, deft. may be bail for him.—DIXoN v. 
EDWARDS (1793), 2 Anst. 356; 145 EB. R. 901. 

1310. Not privileged person—Tipstaff of 
Court of Chancery.|—ANON. (1662), 1 Sid. 68; 
82 E. R. 974. 

1311. Servant of foreign ambassador.| 
—Lock’s Barn Case (1831), 1 Dowl. 124. 

1312. ——— Political opinions not to be con- 
sidered.|—In the case of a bailable misdemeanour, 
bail, if otherwise sufficient, ought not to be refused 
on account of the personal character or opinions 
of the party proposed.—R. v. Baparr (1843), 4 
Q. B. 468; 1 Dav. & Mer. 375; 12 L. J. M. C. 66 ; 
73.P.128; 7 Jur. 216; 114 E. R. 975; previous 
proceedings (1842), 6 J. P. 717. 


c-innotlations -—Consd. R. v. Broome (1851), 18 L. T. O. S. 19. 
Refd. Linford v. Fitzroy (1849), 13 Q. B. 240. 


1313. Accused need not be joined.|—In civil 
actions it is not necessary for deft. to join in 
recognisance of bail, & in criminal may be dis- 
pensed with by the ct.—Smiru v. VILLARS (1702), 
1 Salk. 3; 7 Mod. Rep. 38; 91 E. R. 3. 

Annotation :-—-Retd. Digby v. Alexander (1832), 9 Bing. 412. 

1314. Sufficiency of bail—Duty of justices to 
ascertain—But not to interfere to prevent person 
going bail.]|—It is the duty of a magistrate to 
ascertain the sufficiency of the bail who tender 
themselves on behalf of accused, but he ought not 
to interfere in any way to dissuade them from 
becoming bound as bail.—R. v. SAUNDERS (1847), 
9L. T. O. S. 246; 2 Cox, C. C. 249. 

1315. Statement on oath not to be rejected.| 
—lf a man offering himself as a bail will swear he 
has effects in such a place, he is not to be rejected, 
but he may be indicted for perjury.—ANON. 
(1773), Lofft, 145; 98 EK. Kt. 579. 

1316. Good debts considered as part of 
effects.|;—-Good debts may be considered as part 
of effects of bail—ANON. (1773), Lofft, 144; 08 
i. R. 578. 

1317. Value of house not material.]|—ANON. 
(1773), Lofft, 148; 98 HE. R. 580. 

1318. Property abroad may be sufficient—lIf 
no other suspicious circumstances.|—-SMITH v. 
SCANDRET?T (1763), 1 Wm. BI. 444; 96 KE. RR. 255. 

1319. Property abroad not sufficient quali- 
fication.|—Property abroad, where the ordinary 
writs of the Crown go not, signifies nothing, 
though to any amount.—ANoN. (1773), Lofit, 
147; 98 EK. R. 580. 

1320. .|—Property abroad is not a 
sufficient qualification to justify as bail.—Wuaut- 
Nao v. PICKERING (1801), For. 188; 145 HE. R. 

8. 






































' next assizes, when it is sworn that he 

intonds to leave the country for the 
| purpose of avoiding the prosecution.— 
: i. v. Sy CHET (1840), 1 Leg. ep, 








13011. .j}—The propriety of 
admitting to bail for indictable 
offences should be determined with 
reference to accused persun’s oppor- 
tunities for escape, & to the probahility 
of his appearing for trial—R. v. 
po (1902), Q. hh. 13 K. B. 251.— 


1301 ii. ---— ——~-.]--On an appln. 
for bail on u charge which before the 
criminal code would have been a 
felony, the probability of prisoner 
appearing for trial is the principal 
consideration in determining whether 
or not bail should be granted.—Rh. v, 


mitted to bail in the absence of evi- 
dence showing either that they would 
not be likely to appear for trial if 
granted bail, or that permitting them 
to be at large on bail would be likely 
to endanger the public peace.—R. v. 
ee 11919) 3 W. W. LR. 3806.— 


— 





~ ]J--R.v. MAS DACOS 
S. KR. 309; 50 D. Le. &R. 








1301 v. .]—-Thect. will grant 
an order to retake a prisoner charged 
with a misdemeanour, who has been 
out on bail to abide his trial at the 








1301 vi. -J—The question 
in bail motions is the likelihood of 
pooner being forthcoming to take his 
tial, if adinitted to bail, & the elements 
to be considered in the determining of 
that question are, first, the nature of 
the offence charged; second the 
character of the evidence against 
prisoner; & third, the punishment 
which, in the event of conviction, 
may be inflicted on prisoner.—R. v. 
M‘CanTI® (1859), 11 I. GC. L. RR. 1883 
11 Ir. Jur. 249.—JR. 


h. Application for bail — Accused 
should be informed of his right to apply 


Part IV.—Batu. 





1321. —— -|—Persons resident in Ireland, 
& having no property in England, will not be 
accepted as bail for a prisoner confined in England. 
__-f, v. KEALY (1850), 14 J. P. 547. 

4322. Justifying bail—In criminal cases bail need 
not justify.|—R. v. Hatt (1776), 2 Wm. Bl. 1110 ; 
96 E. R. 655. 

1323. Costs of rejection of bail.|—-The ct. 
will not require deft. indicted for a misdemeanour, 
to pay the costs of giving several notices of bail, 
before they allow the bail to justify. —R. v. 
CLIFFORD (1824), 2 L. J. O. 8S. K. B. 210. 

1324, Indemnification of bail—-Former law.]— 
ht. v. BROOME, No. 1301, ante. 

1325. Contrary to public policy—Agreement 
to indemnify invalid.]|—Semble: a contract by 
deft. to indemnify his bail against the consequences 
of deft.’s non-appearance would be against public 
policy. JONES v. ORCHARD (1855), 16 C. B. 614 ; 
24L. J.C. P. 220; 25L.T. 0.8. 182; 1 Jur. N.S. 
936; 3 W. R. 554; 3 C. L. R. 1275; 1389 E.R. 


900. 
Annotations :—Consd. Wilson v. Strugnell (1881), 7 Q. B. D. 











548. Refd. Cripps v. Hartnoll (1862), 2 B. & 8. 697; 
Hermann vy. Jouchner (1885), 54 L. J. Q. B. 340. : 
1326. }—The contract to in- 











demnify the bail against his liability is contrary to 
public policy, & therefore illegal & void (STEPHEN, 
J.).—WILsON v. STRUGNELL (1881), 7 Q. B. D. 
548; 50L. J. M.C. 145; 45 L. T. 219; 45 J.P. 


831; 14 Cox, C. C. 624. 

“Annctations :-——Consd. Herman v. Jouchner (1885), 15 Q. B. D. 
561; Consolidated Exploration & Finance Co. v. Mus- 
grave, [1900) 1 Ch. 37. Refd. R. v. Porter, [1910] 1 K. B. 
369. 


1327. j—An agreement to in- 
demnify against liability a person who has entered 
into recognisances for the appearance of deft. in 
a criminal matter is invalid as being contrary to 
public policy, although the indemnity be given by 
a person other than deft.—CONSOLIDATED Ex- 
PLORATION & FINANCE Co. v. MUSGRAVE, [1900] 
1 Ch. 37; 69 L. J. Ch. 11; 811. T. 747; 6435. P. 
89; 48 W. R. 208; 16 T. L. R. 13. 

Annotation :—Refd. It. v. Porter, [1910] 1 K. B. 369. 


























1328. .|—R. v. PORTER, No. 860, 
ante. 
1329. -|—Defts. were indicted for that 


they “‘ contriving & intending to obstruct & per- 
vert the due course of law & justice’ unlawfully 
did conspire together to indemnify certain persons 
against their liability on their recognisances as 
bail for the appearance of an accused person at 
his trial:—Held:; although it was an unlawful 
act to indemnify bail it was not a criminal offence 
to do so unless an intention to pervert justice was 





woe wee SRAVEY. Yau bse au 
s 


W. LL. K. 558; 4 Sask. L. Re 3. 


within the district a prisoner is com- 
initted for trial & the prisoner is cun- 
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also proved.—R. v. STOCKWELL (1903), 66 J. P. 376. 
Annotation :—Refd. R. v. Porter, [1910] 1 K. B. 369. 
133 Contract illegal.|—A contract is 
illegal, whereby deft. in a criminal case, who has 
been ordered to find bail for his good behaviour 
during a specified period, deposits money with 
his surety upon the terms that the money is to be 
retained by the surety during the specified period 
for his own protection against deft.’s default, & 
at the expiration of that period is to be returned.— 
HERMAN Vv. JEUCHNER (1885), 15 Q. B. D. 561; 54 
L. J. Q. B. 340; 53 L. T. 94; 49 J. P. 502; 33 
W. R. 606; 1T. L. R. 445, C. A. revsg. (1884), 1 

Cab. & El. 364, N. P. 

Annotations :—Consd. Consolidated Exploration & Finance 
Co. v. Musgrave, (1900) 1 Ch. 37. Refd. R. v. Porter, 
[1910] 1 K. B. 369; Wild v. Simpson, [1919] 2 K. B. 544. 
Mentd. Kearley v. Thomson (1890), 24 Q. B. D. 742; 
fe Croninire, ke p. Waud, (1898] 2 YQ. B. 383. 

1331. Bail becoming incompetent—Accused not 
called upon to find fresh bail.|—-Where an indict- 
ment for conspiracy had been removed by cer- 
tiorari, & the ordinary bail had been given, but 
after trial & the conviction of deft. & before judg- 
ment, a motion was made to quash the indictment 
for insufficiency, & pending such motion one of 
the bail became insolvent & offered a composition 
to his creditors:—Held: deft. would not be 
required to give fresh bail—R. v. JonNnson 
(1843), 1 Dow. & I. 1382; 11. T. O. S. 2923 sub 
nom. R. v. SHIRLEY, 12 L. J. Q. B. 346; 7 J. P. 
640; 7 Jur. 10388. 

1332. Informality in entering into recognisances.| 
—R. v. ENGLAND (1855), 24 L. T. O. S. 237; 19 
J.P. Jo. 08. 

1333. Notice to appear —‘‘ Forthwith.’’|—The 
word ‘‘ forthwith,” in a notice to a party charged 
criminally & out on bail, to appcar, on pain of 
forfeiting his recognisance means, ‘ within a 
reasonable time from the service,’’ & not from the 
date of the notice.—R. v. PRicE, Lx p. UkARD 
(185-4), 8 Moo. P. C. C. 203; 14 BE. R. 78, P. C. 
AUC eee: Re Southam, Hx p. Lamb (1881), 19 

wl, . . 


1334. Right of peer to bail.|—R. v. DANny, No. 
974, ante. 
Personation of bail.]|— See Part XXXV., Sect. 11. 





Sect. 2.—GROUNDS FOR GRANTING. 


1335. Exercise of discretion a judicial duty.|— 
The power of a magistrate to accept or refuse bail 
in cases of misdemeanour is a judicial duty.—- 
LINFORD v. irzroy (1849), 13 Q. B. 240; 3 New 
Mag. Cas. 144; 3 New Sess. Cas. 438 ; 18. J. M,C. 


may be certain that accused will stand 
his trialL—NARENDRA Lan KHAN v. R. 


CAN. 





k. To whom made—Com- 
mitting magistrates.}—An application 
to admit a prisoner to bail should be, 
in the first instance, made to the com- 
imitting magistrates.—K. v. FINNISTON 
(1826), Batt. 582.—IR. 

1. Applicant must be in cus- 
tody.}—On any application to take 
bail, anpet. should be in custody.— 
Peale nek 2 Ir. L. Ree. ist ser. 





_m. Who may grant bail—One jus- 
tice granting. }—Although a statute may 
require the Presence of three justices 
to convict of an offence, yet one has 
power to bail the offender; & a second 
arrest for the same charge, by the same 
com ment, ae une ane appointed 
sor Ta r ng, B o—- KING ° 
ORR (1837), 5 O. S, 124. CAN. 


Judge who committed 
prisoner.)—Where there is rie jail 


neo 


fined in the common jail for the whole 
province, the Judge by whose order 
the prisoner was confined has such 
constructive possession of the prisoner 
as to give him jurisdiction to grant 
bail.—R. «. Gra (1914), 30 W. L. R. 
285; 23 Can. Crim. Cas. 352.—CAN. 


PART IV. SECT. 2. 

o. Exercise of diseretion.}-—-In ex- 
ercising its discretion under Criminal 
Procedure Code, s. 498, the High Ct. 
should not confine its attention only 
to tho question, whother prisoner is 
likely to abscond or not. There may 
be other circumstances, which may 
also affect the question of granting 
bail to accused persons charged with 
crimes of a grave character. If a 
person is accused before a magistrate 
of a non-bailable offence then, unless 
ho considers that thore are no reason- 
able grounds for believing him to be 
guilty, he must refuse bail, though he 


| 


(1908), I. L. RK. 36 Cale. 166.—IND. 

; -/-—Where a person charged 
with any crime except murder or 
treason applies for bail the ct. to 
which the application is made must 
grant it unless in the exercise of its 
discretionary right of refusal it is of 
opinion that lyvoking to the public 
interest, & to securing the ends of 
justice there is good reason why bail 
should not be granted, & this right of 
refusal is not limited to cases where 
the ct. thinks there is danger of the 
accused absconding before the trial.— 
MACKINTOSH v. MCGLINCHY, [1921] 
S.C. (J.) 75.—SCOT. 

: Judicial not ministerial 
duty.) —The refusing or accepting bail 
is a judicial & not merely a ministerial 
duty, & a mistake in tho performance 
of that duty without malice will not 
be sufficient to sustain an action.— 
PARANKUSAM NARASAYA PANTULU 1, 
STUART (1865), 2 Mad. 396.—IND. 
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Sect, 2.—Grounds for granting. Secls. 3 & 4.] 
108; 13 L. T. O. S. 157; 13 Jur. 303; 116 E. R. 
1255 ; sub nom. LINDFORD v. Firzroy, 13 J. P. 


474, 


tations :—Consd. Everett v. 
sasha Mentd. Sommerville ». Mirehouse (1860), 1 B. & 


652 ; Pease v. Chaytor (1863), 3 B. & S. 620. 

1336. Probability of accused appearing at trial.]— 
The principle on which a party committed to take 
his trial for an offence may be bailed is founded 
on the probability of his appearing to take his 
trial, & not on his supposed guilt or innocence, 
but the fact of a true bill for felony having been 
found against him is material in estimating that 
probability.—R. v. ScarIrE (1841), 9 Dowl. 553; 
Woll. 164; 10L. J. M.C. 144; 53. P. 406; 5 Jur. 
700. 


Annotations : 


Griffiths, [1921] 1 A. c 





Consd. Re Barronct, Re Barthelemy (1852), 
1k.&8B.1. Refd. R. v. Andrews (1844), 2 Dow. & L. 10. 


1337. -|—On an application to bail a 
prisoner charged with a criminal offence, the test 
to govern the discretion of the ct. is the probability 
of prisoner’s appearing to take his trial, but, in 
applying that test, the ct. will not look to the 
character or behaviour of prisoner at any par- 
ticular time, but will be guided by the nature of 
the crime charged, the severity of the punishment 
that maw he imnoced & the probability of a con- 

ROBINSON (1854), 23 L. J. Q. B. 286 ; 

W. HK. 424, 

1338. -|—Prisoner committed for trial on 
a charge of murder applied to be liberated on bail, 
on the ground that, owing to the distance of the 
gaol from the town at which his solr. resided & 
from the place where the witnesses to be called for 
the defence were, it would be unusually difficult 
for him to get up his defence :—Held: having 
regard to the seriousness of the charge, & to the 
fact that the test to govern the discretion of the 
ef wae the probability of prisoner’s appearing to 

trial, the application could not be granted. 














13386i. Probability of accused appear- 





| 
| 
| 
| 
! 
| 
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| 
| 
| 
| 


under these circumstances, as there 





CRIMINAL LAW AND PROCEDURE. 


—Re AN APPLICATION TO ADMIT PRISONER TO 
BalL, Ex p. TOMANZIE (1885), 2 T. L. BR. 205. 

1339. ——— Bail should not be withheld—Unless 
otherwise impossible to secure appearance. |— 
Semble: bail is not to be withheld unless it is 
otherwise impossible to ensure prisoner’s attend- 
ance at the trial.—R. v. Ross (1898), 67 L. J. Q. B. 
289; 78 L. T. 119; 147. L. R. 213; 42 Sol. Jo. 
255 ; 18 Cox, C. C. 717, C. C. RB. 

1340. Bail on affidavit showing no risk of. 
accused evading trial.]—R. v. Beuu (1737), Andr. 
64; 95 E. R. 300. | 

1341. -—— Necessity for service of notice on 
prosecutor.|— Re Wriaut (1906), 50 Sol. Jo. 707. 

See, also, No. 1412, post. 

1342, Nature of charge—True bill found.]—R. v, 
Scare, No. 1336, ante. 

1343. Probability of conviction.]—In all 
cases where a great crime is charged against 
prisoner, the judge ought not to interfere to bail, 
if there is a reasonable Pee of a conviction 
at the trial.—R. v. (1851), 15 J. P. 101. 

1344. Severity of punishment.]— 
(1) The ct. has a discretion to admit accused 
persons to bail in all cases, but, in exercising that 
discretion, the nature of the charge, the evidence 
by which it is supported, & the sentence which 
by law may be passed in the event of a conviction, 
are in general the most important ingredients for 
the guidance of the ct., &, where these are weighty, 
the ct. will not interfere. 

(2) Four foreigners were committed, on the 
coronet’s inquest & by the warrant of justices, to 
take their trial for wilful murder committed in a 
duel. Two of them, when before the committing 
magistrates, avowed that they acted as seconds 
to the deceased. An application was made on 
their behalf to this ct. to admit them to bail, on 
affidavits, by these prisoners, that they had 
only as seconds, that the duel was fair, that they 
were foreigners ignorant of the law & believing 
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| rule generally is to admit him to ball: 


ing at trial.}—On an appln. for bail was & probability that prisoner would neev sa aaa psa 29 MOY UM UISPUL LLG 
the test to govern the ct. is the pro- stand his trial on the charge of firing gcncral rule is not to grant the applica- 
bability of prisoner appearing to take at B. with intent to kill, & as, according tion for bail unless the opportunitics 
his trial. In applying the test, the to the certificate of a medical man, his © possible 


health would 


‘t. will consider the nature of the 
rite confinement, ho 


crime, the evidence against prisoner, 
& the severity of the punishment, 
which may be imposed.—Kh. v. FRABER 
(1892), 13 N. S. W. L. RR. 150; 8 
N.S. W. W. N. 144.—AUS. 

1336 ii. -]}—The test whether bail 
should be allowed is whether it is 
probable accused will appear at the 
trial.—R. v. VALLI (1903), 23 N. ZL. R. 
27.—N.Z. 

r. 
Prisoner's 

A.3 


1342 i. 
Jound.}—Prisoner 





fire + 6) 


Prisoner's home abroad.}--— 
JIace of residence was in 

. Ss. e applied for bail that he 
might return to his home until the time 
of his trial] on a grave charge :—-Held : 
the opportunity which would be 





refused a 


tention :—Held : 
had been found 


bo i 


admitted to bail.— 
2 Leg. Rep. 267.—IR. 


Nature of charge—True bill 
being confined in 
gaol upon a charge of arson, in setting 
a ad welling-house, 


ue nad applied for his tric 

the last, 
of Queen’s Bench, & that there was no 
sufficient evidence to warrant his de- 
although a true bill 


against him by the 


mpaired by further 
was 
R. v. GRAY (1843), 


session of the Ct. 


to escape do not Seay to 
& it is consequently almost certain 
that he will appear for trial.—R. », 
ane (1902), Q. R. 13 K. B. 251.— 


entitled to be 








1342 iii. -/—Where defts., 
who wero members of an extensive 
Sean: were accused of a riot 
arising out of the agitation created by 
the organisation, bail was refused by 
the local magistrates :—Held: dofts. 
should not be admitted to bail, con- 
sidering first, the serious nature of the 
offence charged; secondly, the pro- 
bability of tho assocn. of which defta. 
were members furnishing them with 
funds to indemnify the ballsmen in: 
case of default on the part of defts.— 


while persons 








afforded prisoner to escape while in a grand jury, he might be admitted to R. v. BUTLER (1881), 14 Cox, C. C. 
gorelgn vee har such — aeneee sa jestineh a one depositions 530.—IR, 

the granting of bail impossible in the agains m were found to ate a i 
pircumatanena “i. v. DILLENGE, [1923] ee a Probability of ae- 


1 W. W. R, 448; 39 Can. Crim. Cas. , 
168.— CAN. 


w Surrender of accused on 1343 i. —-— Prot 
hearing of charge.|—h. v, RvussELL —The guilt or inn 
(1843), 2 L. T. O. 8. 19.—IR. is not the question 

Danger to accused's tion for bail on 


health.}—A. & DB. while walking The seriousness 


| 
| 

together, were separately fired at by | & probability of 
| 


take his trial, 
(1862), 8 


the same hand. A. was killed by the 
shot fired at him, B. was not hurt. 
C. was indicted for the murder of A., 
& acquitted. A warrant was after- | 





wards issued to arrest C., on the charge CAN. 

of firing at B. with intent to kill. G., 1343 ii. 
being informed of the chee) of the doubt. exists 
warrant, remained concealed for some application 
time, but surrendered himself in time dion <= == 2 
for trial at the next assizes :—Held : whether he 


nature of the pun 


very slight supposition of hig guilt.— 
re MAGUIRE (1857), 7 L. GC. R. §7.— 


ocenco of a prisoner 
to decide on applica- 
a criminal charge. 
of the charge, the 
ishment & evidence, 
prisoner appearing to 
are the impor 


VVHBLUCIOU. ile 


C. L. J. O. 8. 76.- 


——. ]—Where a serious 
as to prisoner's guilt the 
or bail should be granted. 
Vem au evauus uUerent 
is guilty or innocent, the 


ability of conviction.] 


cused appearing at trial.}—The main 
question for consideration in deter- 
mining matters of bail is whether there 
are reasonable grounds for believing 
accused guilty of the offence charged. 
Other considerations must also arise 
in deciding this question, & one of 
these is whether there are any grounds 
for supposing that accused would 
abscond. Under Criminal Procedure 
Code, 8. 497, accused shoulda ordinaril 

be released on substantial ball until 
reasonable Frounds are mado out for 
presuming his guilt. Whether there 
are reasonable fo or not must be 
decided judictally, that is to say, there 
should be some pee inle evidence on 
the record on which, if unrebutted, the 
ct. can conclude that accused might 


nt, 


Part IV.—Batt. 


that they were bound as men of honour to act as 
they did, & that acting as seconds was not punish- 
able in their own country. They pledged them- 
selves, in the event of being admitted to bail, to 
abide their trial :—Held: assuming these facts to 
be accurate, they afforded no ground for the ct. 
interfering to bail ea proved by their own 
confession to be guilty of a capital offence. 

(3) An application was afterwards made in 
favour of the two other prisoners, who had not 
made any such confession. This application was 
made on an affidavit containing a copy of the 
depositions before the coroner’s inquest, & the 
committing magistrates, prisoners making no 
affidavit :—Held: the application would be 
refused. 

Here there is an inquisition finding the parties 
guilty of wilful murder. The parties are in the 
situation of persons against whom a grand jury 
have found a verdict of wilful murder (LORD 
CAMPBELL, C.J.).—Re BARRONET & ALAIN, Re 
BARTHELEMY & MORNEY (1852), 1 E. & B. 1; 
1 W. Rt. 6, 68; 118 BE. R. 3373; sub nom. R. »v. 
BARRONET & ALLAIN, Dears. C.C.51; 20 LT. 0.8. 
50; 17 J. P. 245; sub nom. R. v. BARTHELEMY, 
Dears. C. C. 60; 20 L. T. O. S. 1253 sub nom. 
Ex p. BARONNET, 22 L. J. M. C. 25; sub nom. Re 
BARONNET & ALLAIN, Re BARTHELEMY & MORNEY, 
17 Jur. 184. 

Annotation :-—Refd. R. v. Manning (1888), 5 T. L. R. 139. 














rae .]|—Re RoBinson, No. 1337, 
ante. 

1346. Difficulty of defence not considered.]} 
—Re AN APPLICATION TO ADMIT PRISONER TO 


Bait, La p. TOMANZIE, No. 1338, ante. 

1347. Improbability of prisoner having com- 
mitted the offence.]|—R. v. Crisp (1733), 2 Barn. 
K. B. 271, 276; 94 E. R. 495, 498. 

1348. ——— Eight witnesses to alibi heard.]— 
R. v GREENWOOD (1740), 2 Stra. 1138; 7 Mod. 
Rep. 310; 93 BH. R. 1086. 

1349. Conduct of prisoner.|—E« p. CoLLison 
(1858), 22 J. P. Jo. 720. 

1350. Medical examination of prosecutor.|—R. 
v. SALISBURY (1723), 1 Stra. 547; 93 KE. R. 691. 

1351. Inconvenience to business of accused.]— 
R. v. FULLER & WARREN (1849), 13 J. P. Jo. 69. 

1352. Opportunity to prepare defence.|—Ex p. 
ANDERSON (1872), 36 J. P. Jo. 741. 

1353. ———.]—R. v. Wisn, No. 1444, post. 





~~ convicted. The statement by a | 0. 
witness that he has seen a certain act | 





_, O Whether in serious cases— 
“ record of accused.}—H.M. ADvo- 
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1354. Committal to sessions—Held after assizes.] 
—The judge of assize will discharge, upon his own 
recognisance, a prisoner committed to the gaol for 
trial at quarter sessions, where such sessions are 
to be held after the assizes, if an indictment be 
not preferred against him at such assizes.—R. v. 
ARLETT (1848), 2 Car. & Kir. 596; 3 Cox, C. C. 431. 


Secr. 3.—IN ‘TREASON. 

1355. By High Court.]—Crospy’s Cas (1695), 
ag Rep. 66; 12 State Tr. 1291; 88 E. R. 

1356. —-—— Only granted in exceptional circum- 
stances.|—WITHAM v. Durron (1689), Comb. 111; 
90 BE. R. 374. 

1357. ———~.|—The Ct. of K. B. will not 
bail a person committed for murder on account of 
ill health unless it appcar to be the immediate 
consequence of the confinement, & that his life is 
in danger, & will not bail a person in custody on 
an indictment for treason or murder except in 
very extraordinary circumstances.—KIRk’s CASE 
(1699), 5 Mod. Rep. 454; Holt, K. B. 86; 87 
K. R. 760 3 sub nom. R. v. Kirk, 12 Mod. Rep. 309. 
Annotation :—Refd. R. v. Andrews (1844), 13 L. J. M. ©. 113. 











1358. - ——.]—R. v. Kirpy (1714), Gilb. 
310; 93 E. R. 338. 
1359. Delay in trial.|—R. vu. WYNDHAM 








(1716), 1 Stra. 2; 93 16. R. 347. 

Annotations :-—Refd. R. v. Wilkes (1763), 2 Wils. 1513 R. 2. 
Platt (1777), 1 Leach, 157; BR. v. Despard (1798), 7 Term 
Rep. 736. 

1360. Treason abroad—Bail cannot be granted by 
justices of gaol delivery.]|—Prisoner committed to 
Newgate for high treason in North America, who 
is only triable before the K. B., or under a special 
commission, cannot be admitted to bail under 
Habeas Corpus Act, 1679 (c. 2), s. 7, by justices of 
gaol delivery, or discharged by their proclamation 
for want of prosecution.—R. v. PLATT (1777), 1 
Leach, 157. 
auataon :—Refd. LR. v. Casement (1916), 86 L. J. K. B. 


SeEcT. 4.—IN MURDER. 
1861. High Court has discretion to grant— Only 
in special circumstances.|—HERBERT & VAUGHAN’S 
CASE (1625), Lat. 12; 82 BE. R. 249. 


should, in the meantime, be kept in 
eustody. Upon motion, in the next 


of an incriminating character dono by CATE v. QUIN & MACDONALD (1921), term, to admit prisoners to bail :-— 
accused might be sufficient; but if 58 Sc. L. R. 296.—SCOT. Held: the ct., in the exercise of its 
there be no evidence whatsoever, or of Queen’s discretion, ought not to grant the 
evidence of a ve 


flimsy character on 
the face of it, the inference will be, 
after a reasonable time has capsed 
Fince the beginning of the enquiry, 
that there are no reasonable grounds 
for supposing accused to be guilty. 
The detention of accused under trial 
is not intended to be penal, but its 
object is to secure attcndance. The 
gravity of the offence & some evidence 
of its perpetration by the accused will, 


188; 





however, Justify detontion.— JAMINI Saori 
at treason felony, 
" Vict. c. 12. 





——.J—-The question 
in bail motions is fhe likelitood of 
risoner being forthcoming to take 

is trial, if admitted to bail, & the 

elements to be considered in the deter- 
mining of that question are first, the 
nature of the offence charged ; second 
‘he character of the evidence against 
prisoner; & third, the punishment. 
fon, may 


woe. U, 


& found against 


assize to 


assizes. 


nted, without 


nudge, who ordered , that prisoners 


Bench has full discretionary power 
to admit to bail in all cases, no matter 
how senous the offence charged may f. - 
be.—R. v. M'CARTIE (1859), 11 1.0. L. R. 
11 Ir. Jur, 249.—IR. 


PART IV. SECT. 3. 


e. Exercise of discretion—-Delay in 
bringin ged to trial.}-——Prisoners 
n Dec. were committed to 

gaol in the Jan. following, on a charge 


At the spring assizes, in 
the following Mar., 
treason felony having been 

risoners, t 
arraigned, pleaded not guilty, & were 
ready to proceed with their trial, 
whereupon, the A.-G., on the part of 
the Crown, applied to the judge of 
ostpone the trial to the next 
his application, which was 
not grounded on affidavit disclosing 


any cause for the Bessel airy was 


motion.—R. ov. M‘'CARTIF (1859), 11 
I. C. lL. R. 188; 11 Ir. Jur. 249.—IR. 


‘ Ilt-health of prisoner.) 
——Motion to admit a prisoner, in cus- 
tody under a charge of treason felony, 
to bail, refused, though it appeared. 
that prisoner was in ill-health, & that 
an assize & two commissions had been 
allowed to pass without bringing him 
to trial, the Crown accounting for the 
delay, & there being no evidence of 
danger to prisoner’s life from con- 
finement, or that he was suffering 
from any organic diseaso..—R. 
NAGLE (1867), 1. R. 2 C. L. 253.-—IR. 


PART IV. SECT. 4. 


1361 1. High Court has discretion. to 
grant—Only in special circumstances. ]— 
A prisoner charged with murder may 
in some oases be admitted to bail.— 
R. v. HiG@ins (1835), 4 O. 8. 83.—CAN. 

1361 ii. ——— .] — Prisonors 
charged with murder cannot be ad- 
mitted to bail, except in extreme cir- 
cumstances; otherwise, with accessories 
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Sect. 4.—In murder. Sect. 5.] 
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1362, —— .}—WITHAM v. DuTToNn (1689), 
Comb. 111; 90 E. R. 874. 

1863. .|—The Ct. of K. B. may, in its dis- 
cretion, bail a person indicted for petty treason & 
murder.—BARNEY’S CASE (1697), 5 Mod. Rep. 
323; 87 E.R. 683. 

1364. Bail not granted if prisoner is in- 
dicted..—A man found guilty of murder by the 
coroner’s inquest is bailable ; otherwise if indicted. 
—Mouwun’s (LORD) CASE (1697), 1 Salk. 104; 91 
~ R. 963 sub nom. R. v. Mowun (LORD), Holt, 
K. B. 84; Skin. 683. 

Annotations :—Consd. Ex p. Andrews (1844), 1 New Sess. 
Cas. 199. Refd. R. v. Acton (1729), 1 Barn. K. B. 250; 
RU. v Dalton (1731), 2 Stra. 911; R. v. Magrath (1745), 
2 Stra. 1242. 

1365. ——— Whether after true bill found by 
grand jury.|—KIrk’s CAsE, No. 1357, ante. 

1366. |—A judge will not admit a 
prisoner to bail after the grand jury have returned 
a true bill against him for murder. 

Where it was stated by the grand jury on their 
returning a true bill for murder that an important 
witness was too ill to give evidence in ct. the judge 
directed two surgeons to see him, & on their 
stating on the voir dire that the witness was too 
ill to give evidence in ct. the judge ordered the 
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CRIMINAL LAW AND PROCEDURE. 


prisoner to be detained in custody.—R. v. Cnar- 
MAN (1838), 8 C. & P. 558. 
Annotations :—Refd. R. v. Guttridge (1840), 9 OC. & P. 228; 

R. v. Scaife (1841), 9 Dowl. 553; R. v, Andrews (1844). 

2 Dow. & L. 10. 

1367. -]—Where a true bill has been 
found against a party for a capital felony, as for 
murder, a judge will not admit him to bail, even 
though it 1s clear that the evidence upon which 
the grand jury found the bill was illegal, & that 
there was really no case whatever upon which a 
petty jury could convict.—Ez p. ANDREWS (1844), 
1 New Sess. Cas. 199; 3 L. T. O. S. 1073 sub nom. 
R. v. ANDREWS, 2 Dow. & L. 10; 13 L. J. M. C. 
113; 8 J.P. 791; 8 Jur. 779. 

1368. ——— Special verdict found.|—R. v. Hua- 
GINS (1730), 1 Barn. K. B.358; 2 Ld. Raym. 1574; 
04 E.R, 241. 
aan acne Manton v. Brocklebank (1923), 92 L. J. 














1369. Not granted on affidavits.]—One in- 
dicted of murder ought not to be bailed upon 
affidavits of the evidence.—ANON. (1699), 1 Salk. 
104; 91 EK. R. 96. 

1370. Not granted in serious cases—Refused 
in murder by duelling.|—te BARRONET & ALLAIN, 
Re BARTHELEMY & Morney, No. 1344, ante. 








trial to be postponed till the next assizes, & 





after the fact.—R. v. Murvnuy (1853), 
James, 158.—CAN. 

1361 iii. ———- ——~.}—Fir p. Cornti- 
VEAU (1856), 6 L. C. R. 249.—CAN. 

1361 iv. -/-When a party 
stands charged with murder & nothing 
can be collected froin the depositions 
of the Crown witnesses to cast a doubt 
upon his guilt, it is not usual to admit 
him to bail in the absence of special 
circumstances.—R. v. ST. JOHN (1833), 
3 Nfid. L. 2. 370.—NFLD. 

1361 v. ——-,}—Where an in- 
dictment was found for murder against 
a number of prisoners, application was 
made to postpone trial on the grounds 
that the witnesses for defence would 
be away at date of trial, & being a 
considerable number, if detained, 
scrious loss would result to them :— 
Hield: under the unprecedented cir- 
cumstances of the case, a postpone- 
ment would be granted & bail taken 
for prisoners in certain cases.—R. v. 
CoOADY (1885), 7 Nfld. L. R. 58.— 
NFLD. 














g. Whether granted after in- 
dictment.] — A bill of indictment, 
charging A. & B. with murder, was 
found by the grand jury at the summer 
assizes of 1838. At the suminer 
assizes of 1840, A. & B. being then in 
custody, their trial was, on the applica- 
tion of the Crown, postponed until the 
assizes then next ensuing; & at the 
next subsequent assizes application 
was made by the Crown that A. & B. 
might be discharged from custody upon 
their own recognizances, conditioned 
to appear when called on. No affidavit 
was made on the part. of the Crown in 
support of the last-mentioned applica- 
tion :—Held: although A. & B. were 
not entitled to be discharged of the 
indictment, yet, in the circumstances, 
they ought to be allowed to go at, 
large, without giving security for their 
appearance at a future period.—R. v. 
BYRNE & GILMORE (1841), 2 Craw. & 


D. 97.—IR. 

h. .}-—-Where a judge of 
assize who has the facts before him, 
orders a prisoner, against whom an 
indictment for murder is pending, to 
be detained in custody, it is against the 
practice of this ct. to reverse that 
order.—R. v. MoATAvVY & MCNALLY 
(1850), 4 Cox, C. C. 444.—IR. 

1365 i. Whether after true bill 


found by grand jury.}-—Where the 











| 4874. 


grand jury have found a true bill for 
murder bail will generally be refused.— 
R. v. KEELER (1877), 7 P. Re. IT. 
CAN. 

1365 ii. .]—-The single pro- 
per purpose of detaining accused in close 
custody is to insure his trial in due 
course, & in all applications for bail, 
resting in the diseretion of a ct. or of 
a judicial officer, in criminal cases, 
the paramount question should be, 
whether the presence of accused for 
trial in due course would be assured if 
the application were granted. 

Where a true bill had been found 
against accused, who was charged with 
murder, although his trial had been 
postponed at the instance of the Crown, 
he being ready for trial, & although it 
was represented by counsel for accused 
that the case for the Crown was not @& 
strong one, bail was refused, having 
regard to all the circumstances. 
There is no hard & fast rule that in @ 
case of murder, accused will not, after 
bill found, be admitted to bail.—R. v. 
Rak (1914), 32 0. L. KR. 89.—CAN. 


1365 iii. .] — Accused, 
charged with murder, should not be ad- 
initted to bail where the application is 
made after a preliminary investigation 
by a judicia) officer, who has committed 
him for trial as a result of such investi-. 
gation; & still more is this the case 
where a true bill has been_found.~— 
ar (1915), 32 W. L. It. 217, 




















1365 iv. -]--That prisoncr 
against whom a true bill had been found 
for murder had been ready for trial at 
the assizes, & that the trial had been 
postponed at the request. of the Crown 
will not constitute sufficient ground 
for concurrently making an order to 
admit to bail. Semble:  prisoner’s 
recourse is to apply on the first day of 
the following assize to be brought to 
trial, under Habeas Corpus Act, & in 
default that he be granted bail.-—R. »v. 
Ra¥ (1914), 32 O. L. R. 89; 23 Can. 
Crim. Cas. 366.—CAN. 

1365 v. .+—Application to 
bail prisoners against whom a truc 
bill for murder had been found by a 
grand jury, after a tinding of man- 

y 








slaughter ® coroner’s jury, refused, 
ae CAE (1857), 77. C. L. BR. 


_k. —— Whether granted if deposi- 
tions show prisoner acted in self-defence. } 


Coroner’s inquisition equivalent to a 


—When the depositions taken at the 
preliminary hearing of a charge of 
murder clearly show that deceased 
diced by the hand of prisoner & are 
such as to justify his commitment for 
trial & sufficient to establish a case 
to go to the jury, bail should be refused, 
although it also appears from the 
depositions that prisoner might be 
able to convince the jury at tho trial 
that his act was done in self-defence.— 
It. v. MONVOISIN (1911), 3 Man. L. R. 
568.—CAN. 

1. Whether aftcr committal 
by coroner.J}—On an application by 
prisoners in custody on a charge of 
Inurder, under a coroner’s warrant, 
to be admitted to bail, it is proper to 
consider the probability of their for- 
fviting their bail if they know them- 
selves to be guilty. Where in such 
case there is such a presumption of the 
guilt of prisoners as to warrant a 
grand jury in finding a true bill, they 
should not be bailed. The fact of one 
assize having passed over since tho 
committal of prisoners, without an 
indictment having been preferred, is 
in itself no ground for bail. The 
application is one of discretion & not 
of right, prisoners not having brought 
themselves within 31 Car. IT. c. 2, 6. 7, 
by applying on tho first day of the 
assize to be brought to trial—R. v, 
MULLADY & DONOVAN (1868), 4 P. RR. 
314.—CAN. 





m. -}— Prisoner = stood 
committed under a warrant of the 
coroner for murder. Bills of indict- 
ment for murder & manslaughter had 
been sent to the grand jury, but 
ignored by that body. The term of 
ct. having passed without prisoner 
being tried, an application was made 
on his behalf for his discharge under 
the gencral proclamation, or for bail: 
—Held: the ignoring by the grand 
jury of the two bills sent. them, weaken 
the influence which the finding of 
the coroner would have had on the 
ct., & the ct. would not therefore be 
justified in refusing the application 
of prisoner for bail particularly when 
one terin has passed without putting 
prisoncr on his trial.—R. »., UYNAN 
(1862), 4 Nfid. L. R. 712.—NFLD. 


n. Opportunity to prepare defence. 
—It being proved that &® person in 
custody on a charge of murder would, 
unless liberated on bail, be hampered 


eieeneeae eee” 





Part IV.—Batn. 


verdict of grand jury.|—e BARRONET & ALLAIN, 
Re BARTHELEMY & MORNEY, No. 1344, ante. 

1372. Coroner’s verdict of not guilty 
after committal by magistrate—Bail granted.| — 
Prisoner was committed by the justices, together 
with three others, on a charge of murder. Sub- 
sequent to each committal an inquest was held at 
which much additional evidence was given, & 
which tended to exculpate prisoner, & as against 
him the coroner’s jury returned a verdict of not 
guilty, but found a verdict of wilful murder as 
against the other three. On a motion to admit 
prisoner to bail:—Held: the circumstances 
justified the interference of the ct. to bail him.— 
Rt. v. BLACKBURNE (1853), 17 J. P. 134. 





Srecr. 5.—IN FELONY. 


1373. General rule—Not entitled to bail.]—A. is 
charged with a felony before three magistrates, 
who, upon hearing evidence, admit him to bail, & 
afterwards, upon additional evidence, commit him 
to gaol. A. is not entitled to a habeas corpus to 





in making inquiries for witnesses for 
his defence, order made admitting 


1378 ii. ——-, ]— Where, 
the facts disclosed, it appears doubtful 
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be discharged out of custody.—EFz p. ALLEN (1834), 
3 Nev. & M. K. B. 35; 2 Nev. & M.M. C. 32. 

1374. -|—Prisoner was charged with 
obtaining money by false pretences, & there was 
also a charge of embezzlement on a partnership 
account. The principal indictment was for a 
misdemeanour. On an application in chambers to 
admit to bail until next session of the Central 
Criminal Ct. :—Held: deft. was entitled to be 
liberated on bail, except in cases of treason or 
felony.—R. v. BENNETT (1870), 49 L. T. Jo. 387. 

1375. Manslaughter.|—-PoyNgs’ CASE (1614), 1 
Roll, Rep. 268; 81 EF. R. 481. 




















1376. ———.]—R. v. Ray (1837), 1 J. P. 169. 
neo ——.|— It. v. HayNes (1846), 10 J. P. Jo. 

1378. |\—Ex p. DEPHERIDGE (1846), 10 
J.P. Jo. 262. 

1379. |—R. v. LEDBITTER (1847), 11 
J.P. Jo. 456. 

1380, ——.]-—-R. v. RuTrer (1847), 11 J. P. Jo. 
805. 

1381. .|—R. v. Morris & Mason (1850), 
14 J. P. Jo. 68. 

1382. -|—The ct. will not admit a prisoner 





committed on a charge of manslaughter to bail, 


from —~A prisoner is not of right entitled to 


bail when comunitted on an express 


him to bail subject to the condition 
that he should until the trial report. 
himself daily to a specified officer of 
police. —R. v. SErron, [1917] V. L. R. 
259.—AUS. 

0. Opposition to bail.j—When the 
trial of a prisoner, who has been 
indicted for a capital offence, is post- 
poned by the judge of assize on an 
application by the Crown, & such 
prisoner is ordered to remain in 
custody, this ct. where Crown counsel 
Object, will not permit such prisoner 
to stand out on bail, no matter how 
strong a case may be made, or what 
amount of bail prisoner is prepared to 
give.— R. uv. MAGINNISsS (1852), 5 
Cox, C. C. 511.—IR. 


a Who will be heard in 
opposition to application for bail— 
Whether next-of-kin.}J—A detachment 
of soldicrs engaged in escorting voters 
to the poll at a contested election were 
ee with stones, & some severely 
rt. Two of them fired without 
orders, & a@ man in the crowd was 
killed. There was some evidence as 
to which of them fired the shot which 
killed the man. The two soldiers were 
committed to, & detained in, gaol under 
two warrants, one of which expired 
by efflux of time; the other was 
admittedly invalid. Prisoners having 
been brought up on habeas corpus, the 
ct. directed the one against whom there 
was evidence that he fired the fatal 
shot to be brought before the magis- 
trates at D. in the usual manner, & 
expressed an opinion that he ought 
to be admitted to bail, & discharged 
the other. The Crown refused either 
to support or Onpobe the application 
to have prisoners discharged, & counsel 
for the next-of-kin of deceased were 
eens Aa Woe are the application. 
—Ih. v. BLE ON 

136 Loin, 


qa. -——— —— ——.]—On a motion 
to admit to bail persons against two 
of whom a verdict of murder, & against 
the other a verdict of manslaughter, 
had been found by a coroner’s j ‘ 
the Crown consenting to the appli . 
cation :—Held: allowin the next- 
of-kin of deceased to Be heard in 
op osition was ex gratia onl ——R. v. 
in. “WGHTEN (1881), 8 L. R. Ir. 156.— 


PART IV. SECT. 5. 


i. General rule—Not enti 
posal . Gia ot entitled to 





eer 
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whother an indictment for a felony can 
be maintained, prisoner is not, there- 
fore, entitled ex debito justitia, to be 
admitted to bail as in cases of mis- 
demeanour, no matter what may be 
the form of offence charged in the 
committal—R. wv. CARDEN (1854), 
6 Cox, C. C. 484.—IR. 

13738 iii. .}—Prisoner is not 
of right entitled to bail when com- 
mitted on an rd Bake charge of felony, 
& the judge will not admit to bail in 
cases of felony unless there is a strong 
presumption of the party’s innocence 
—— ht. v. GORMAN (1861), 4 Nfid. L. HR. 
577.—NFLD. 

1373 iv. -}— A person, 
charged with administering poison 
with intent to murder, presented a 
petition to be liberated on bail. The 
application was opposed by prosecutor 
on the ground, inter alia, that the 
precognitions disclosed an aggravated 
case. Tho sheriff substitute having 
refused the application. On appeal: 
—Held: the petition was rightly re- 
fused.—H.M. ADVOCATE v. SAUNDERS, 
(1913] S. C. (J.) 44.—SCOT. 
¥. Whether court will 
look at pac Raat bead aches a committal 
for a felony be insufficient, the ct. do 
not admit prisoner to bail without 
looking at the information.—R. v. 
STEWART (1826), Batt. 138.—-IR. 


8 .]— RR. ov. ROWE 
(1826), Batt. 138.—IR. 


; Exercise of discretion.) 
—-All superior cts. of criminal juris- 
diction or one of their judges, & also, 
in the province of Quebec, a judge 
of the superior ct. have authority to 
admit to bail persons accused of any 
crime whatsoever, including treason 
& capital offences, but as respects 
indictable offences which, before the 
enacting of the Criminal Code, were 
felonies, it is within their discretion 
to erent or refuse the LY eae for 
bail.—R. v. Fortier (1002), Q. R. 
13 K, B, 251.—CAN. 

a. -}—On an apple: 
tion to admit to bail persons charged 
by a coroner’s jury with manslaughter, 
the ct. will exercise a discretion; & 
upon substantial bail being given, if 
satisfied that the offenders will be made 
amenable to ee the application 
































will be nted.—R. v. Woops (1845), 
9 I. L. PY) 71.—IR. 
b penseeens 








b. se ee a of 
prisoner having commitied the offence.} 


charge of felony, & the judge will not 
admit to bail in cases of felony unless 
there is a strong presumption of the 


party’s innocence.—R,. v. GORMAN 

(1861), £ Nfld. L. R. 577.—-NFLD. 
C—O. ] Prisoner 

stood committed under a warrant 


of the coroner for wilful murder. 
Bills of indictment for wilful murder 
& manslaughter had been sent to 
the grand jury, but ignored by that 
body. The term of ct. having passed 
without prisoner being tried, an 
application was made on his behalf 
for his discharge under the general 
proclamation, or for bail :—/7eld: the 
ignoring by the grand jury of the two 
bills sent them, weaken the intluence 
which the finding of the coroner would 
have had on the ct.. & the et., would 
not therefore be justified in refusing 
the eo of prisoner for bail, 
particularly when one term has passed 
without putting prisoner on his trial.— 
R. v. TYNAN (1862), 4 Nfld. L. R.712.— 
NFLD. 





d. —-— Delay in bringing 
risoner to trial. --R. v. NAGLE (1867), 
2C, L. 253.—IR. 

e. .J—Where the 
depositions make out a prima facie 
case of felony against prisoners & show 
a state of things which indicates that 
prisoners enjoy a large amount of 
rh ag araat & support from the public, 
the ct. will not) be influenced in an 
application to admit to bail, by the 
fact that prisoners are able & ready to 
procure bail.—R. v. M‘CoRMICK (1864), 
17 1.C. L. R. 411.—IR. 


13751. Manslaughter.}—A committal, 
signed by the coroner, stated that the 
risoner had inflicted injuries on 
Jatherine Roche, which might have 
caused her death, her general health 
having been previously very bad. 
The prisoner, on hearing of the charge 
against him, had immediately sur- 
rendered himself into custody :— 
Held: prisoner should be discharged 
on perfecting bail himself in £100, & 
two sureties in £50 each—R. v. 
eee (1843), 2 L. T. O. S. 19.— 











{. Larceny.J—A prisoner in custody 


for grand aren, may be admitted 
to bail.—R. v. Jones (1825), 40.8. 
18.—CAN. 


: _ escaping from custody.) 
_§. v, DRAKE (1918), 29 Can. Crim. 
Cas. 174.—-CAN. 
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Sect. 5.—In felony. Secis. 8, 7, 8, 9 & 10.) 


where the circumstances of the case are such as to 

warrant the belief that the death of deceased was 

a Bde accidental.—R. v. Sroxes (1854), 3 
. R10. 


1383. Ra eee a charge of rape, accused was 
held to bail, by himself & three sureties.—R. v. 
Bootnu (1757), 2 Keny. 172; 96 E. RR. 1145. 

1884. |—R. v. BaLTIMORE (LORD), No, 
629, ante. 

1385. Horse-stealing.]|—A prisoner brought up 
by habeas corpus on a charge of horse-stealing was 
admitted to bail.—R. v. (1813), 2 Chit. 110. 

1386. Buggery.]—-ANoN. (1700), 12 Mod. Rep. 
435; 88 i. R. 1483. ~ 

1387. Accomplice.]-—A man brought up as an 
accomplice of felony, the principal not being taken, 
may be bailed.—ANON. (1774), Lofft, 5545; 98 
kK. R. 796. 








Sect. 6.—IN MISDEMEANOURS. 


1388. Prisoner entitled to bail.|—-Prisoner upon. 


a habeas corpus was bailed, because the crime was 
only a great misdemeanour.—MARRIOT’S CASE 


(1697), 1 Salk. 104; 91 FE. R. 96. 
Annotation :—Refd. Linford v. Fitzroy (1849., 138 Q. B. 240. 








1389. If bail sufficient.)—R. v. BADGER, 
No. 1312, ante. 
1390. .|—Prisoners have a right to be 


admitted to bail if it is only a misdemeanour 
(PATTESON, J.).— R. v. PREATLEY (1844), 8 J. P. Jo. 
854. 
1391. ——.]—R. v. KINCHAN (1846), 10 J. P. Jo. 
80, 
1392. J—Rh. v. PESTLE (1846), 10 J. P. Jo. 
88; subnom. Ex p. PESTLE, 6 LT. O. S. 326, 354. 
1393. ——-.]—R. v. BENNETT, No. 1374, ante. 
1394. -——.]---R. v. ATKINS (1870), 49 L. T. Jo. 
421. 
1395. ——-.|—-I?e Frosr (1888), 4 T. L. R. 757, 
D. C. 
Annotation :—Consd. R. v. Phillips (1922), 128 L. T. 113. 
1396. Fresh commitment—Serious offence.|-— 
Where prisoner was committed for a misdemean- 


1883 i. Rape.)j---When eld wes 
committed for trial on a charge of rape 
& four months would clapse before his 














Mictitious 


l. Rescinding order — Prisoner not 
committed for trial when order granted— 
bail.-Where o 


CRIMINAL LAW AND PROCEDURE. 


our, & after a rule nisi for a habeas corpus to bail 
him had been obtained, a fresh commitment was 
made out against him for a serious felony, the ct. 
refused to bail him.—Re JoNnEs (1848), 2 L. T. O. 8. 
169; sub nom. R. v. JONES, 7 J. P. 741. 


‘ Sect. 7.—FUGITIVE OFFENDERS. 
See EXTRADITION & FUGITIVE OFFENDERS. 


Srcr. 8.—BY HIGH COURT. 


See Crown Office Rules. 

By writ of habeas corpus.|——See Crown Prac- 
TICK, Vol. XVI., p. 255, Nos. 564--565. 

Bail pending hearing of habeas corpus.]——See 
CROWN PRACTICE, Vol. XVI., p. 268, Nos. 766-778. 

Certiorari to remove depositions for balil.|—Sec 
CROWN Practice, Vol. XVI., pp. 434, 481, Nos. 
2970-2982, 3629-3631. 

1397. Discretion of court.|—R. v. AILESBURY 
(EARL) (1697), 12 Mod. Rep. 117; Holt, K. B. 
84; Comb. 421; 88 E. R. 1205; sub nom. AYLES- 


BURY’s (LORD) Cass, 1 Salk. 103. 

Annotations :--—Refd. R. v. Acton (1729), 1 Barn. K. B. 250; 
R. v. Bambridge (1729), 1 Barn. K. B. 166. Mentd. 
Kearle v. Whiteland (17586), Say. 313, 


1398. .]}—RBailing during advisement is dis- 
cretionary, & the ct. will refuse it if deft. pleads a 
false plea.—Warson’s Casi (1702), 1 Salk. 106 ; 
91 E.R. 973; sub nom. Lucy v. St. DAVID’S (BP.), 


7 Mod. Rep. 56. 

Annotations :-—Mentd. Mayo & Parson's Case (1720), 1 Stra. 
3913; St. John’s Chapel of Kase (Within the Parish of 
St. Androw’s, Holborn) Case (1730), Fitz-G. 158; Middle- 
ton vw. Crofts (1736), 2 Atk. 650; R. vo. Dugger (1822), 5 
B. & Ald. 791; R.v. Hewitt (1837), 6 Ad. & EI. 547, n. 3 
Kt. v. Baines (1841), 5 J. P. 943 Re York Archbp. (1841), 
2 Q. B. 1; KR. v. Canterbury Archbp. (1848), 11 Q. B 
483; Marsden v. Wardle (1854), 2 W. R. 455; Shepherc 
v. Payne (1863), 9 Jur. N. 8. 354; Blane v. Goraghty 
(1866), 15 W. R. 133; MeGeath vw. Geraghty (1866), 16 
W. RR. 127: Boyd v. Phillpotts (1874), L. R. 4 A. & BK. 
297; Combe v. De La Bere (1881), 6 PP. D. 1573; Har p. 
Bell Cox (1887), 20 Q. B. D. 1; Head v. Canterbury 
Arehbp. (1888), 4 T. L. R. 7413; Reid v. Lincoln Bp. 
(1889), 14 BP. D. 88; RR. vw. Canterbury Archbp., [1902] 
2 K. B. 503; KR. vo. Tristram, [1902] 1 K. B. 816; Le 

Haigh with Aspull, New Parish, [1919) P. 143. 
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misdemeanours tho King’s Bench 
under Habeas Corpus Act cannot 
refuse bai) although a justice has a 





prisoner 


trial & certain circumstances appeared 
in the deposition raising some doubts 
in prisoner’s favour the et. allowed 
bail. CLARKSON (1879), 2 
N.S. W. 8. C. 1. N.S. 101.—AUS. 

h. ——-- Non-appeurance of accused 
a trial-—Whether sureties liable. }-— 
After his preliminary hearing before 
two justices of the peace, one accused 
of rape was adinitted to bail upon a 
recognisance entered into by him with 
two sureties. Accused did not appeur 
for trial; an order was inade estreating 
the bafl, & a writ of fi. fu. & capias 
issued thereon ; & the sheriff, failing 
to find any property belonging to 
accuscd or his securitios, took the 
sureties into custody :-—Held: as the 
offence was one unishable with 
death, the justices had no right to 
admit to bail, nor to take the 
recognisance, & no Hability, at least 
no liability enforceable under the 
procedure taken, was tinposed under it 
upon those who entered into it.— 
Re Hoprn's Bal. (1913), 23 W. L. R. 
751; 10 D. L. R. 216; W. W. R. 
1; 5 Alta. L. R. 398.—CAN. 

k. Sending threatening letter.}-—-The 
ct. will allow a person against whom 
aw strong case on the information {x 
made out, of sending a .threatening 
letter, to stand out on sufficient ball,_— 
R. v. HART (1852), 19 L. T, O. 5S. 12.— 


* 


——- TN. v. 


charged with felony had been admitted 
to bail upon an order of a Judge, & an 
application was subsequently made 
to rescind such order, & to recomimit 
prisoner, on the grounds that he had 
not been committed for trial at the 
time such order was granted, & that 
the bail put in was fictitious :—-Held : 
u judge had power to make the order 
asked for; but the order in this cuse 
was conditional upon the failure of 
prisoner to find new suretics within a 
specified time-—R. v. Mason (1869), 
5 P. K. 125.—CAN. 


m. Commitment by jfudge—Whether 
he may subsequently bail prisoner— 
Perjury.}-—-A judge who has committed 
a prisoner for trial for perjury is not 
thereby functus officio, but may sub- 
sequently admit prisoner to bail.—Z2e 
RUTHVEN (1898), 6 B.C, R.115.—--CAN. 


PART IV. SECT. 6. 


1888 i. Prisoner entitled to bail.j— 
With respect to indictable offences 
which were formerly misdemeanours, 
accused is entitled to be admitted to 
ball as a matter of ht.—hR. rv. 
oe (1902), Q. Tt. 13 K. B. 251.— 





n. Whether King’a Bench can 
refuse to grunt,jJ—Where a prisoner is 
charged with offences which are 


discretion in such @ case to grant or 
refuse bailL—R. rr. LARKIN (1914), 48 
1. lL. S hs 5,-—IR. 


0. Refusal to admit toa bail— 
Whether magistrates liable, }——Before 
16 Vict. ec. 179, mayistrates were not 
lfuble for refusing to admit to ball on 
uw charge of misdemeanour, without 
proof of malice.—-CONKOY v. MCKENNY 
(1854), 11 U. C. RR. 439.—-CAN., 


p. Whether court will bail accused 
—Before hearing other parties-—As- 
sault.}—Deft. having Bp pled to be 
udmitted to ball to attend at the next 
sessions, the charge being one of 
assault, the ct. declined deciding until 
the other parties were heard, but 
allowed him to give ball to be amenable 
to the order of the ct. in the mean- 
time.—R. v. Crotry (1828), 1 lr. L. 
Roc. Ist ser. 185.-—IR, 





q. Order to retake accused out on 
bail —-Improbatility of accused appearing 
at trial.}-—-The et. will a an order 
to retake a prisoner charged with a 
misdemeanour, who has been out on 
bail to abide his trial at the next 
ussizes, when it is sworn that he 
intends to leave the country for the 
unnese oe avoiding oe as. 

. v, *KLAGHERTY Z , 
Kep. 72.—IR, aad 


Part IV.—Batu. 


1899. .|—The Ct. of K. B. in admitting to 
bail will look into the depositions & guide their 
discretion by the circumstances of the case.—R. v. 
HorNER (1783), Oald. Mag. Cas. 295; 1 Leach, 

0. 
a7 400. ~-——.] Re BARRONET & ALLAIN, ETC., No. 
1344, ante. 

4401. Admission to bail—By High Court.]—R. 
v. SWAILE (1823), 1 Lew. C. C. 19. 











1402. jJ—R. v. Brarrnwaitr (1836), 2 
Lew. C. C. 55. 
1403. -|—The ct. will not allow a deft., who 


is out of custody, to be bailed before a magistrate 
in the country, but he must surrender in ct. in 
order to be bailed.—R. v. WREN (1836), 5 Dowl. 
222. 

1404. -|—Upon an application to the ct. 
for a certiorari to remove the depositions whereon 
a party in the country has been committed for 
trial, in order that he may be admitted to bail, a 
copy of such depositions should be brought before 
the ct. in the first instance.—R. v. SUTCLIFFE 
(1855), 25 L. T. O. S. 187; sub nom. KR. v. Sut- 
CLIFFE, ’x2 p. SUTCLIFFE, 19 J. P. 375. 

1405. Referred to magistrates.|—Attach- 
ment upon arts. of the peace in K. 8. bailable 
before justices of the county.—--R. v. BOMASTER 
(1760), 1 Wm. BL 233; 96 E.R. 1293; sub nom. 
Hurrs Caspr, 2 Burr. 10389. 

1406. -- -|—-Where the et. think that 
prisoner ought to be bailed for felony, if he be 
unable to defray the expense of being brought to 
Westminster for that purpose, they will grant a 
rule to show cause why he should not be bailed 
by a magistrate in the country, with a certiorari 
to return the depositions before them.—RK. v. 
Jones (1817), 1 B. & Ald. 209; 106 KE. R. 77. 

1407. ———.]-— Prisoner committed for 
manslaughter allowed to give bail before a magis- 
trate in the country by reason of his poverty, 
which rendered him unable to appear with bail 
in ct.—Ik. v. Massey (1317), 6 M. & S. 108; 105 


Ik. R. 1183. 
-——.]— When the Ct. of K. B. 























1408. 
grant a habeas corpus that prisoner may be ad- 
mitted to bail for a crime, they always direct: a 
cerliorart to issue, to bring the deposition into 
that ct. If the party is poor, they will order him 
to be batled before two magistrates in the country. 
—h. v. Grrrus (1824), 3 I. J. O.S. K. B. 55. 

1409. —--—.|—In order to entitle deft. on 
a charge of felony to an ordcr to be bailed before 
a magistrate in the country, it 1s not necessary to 
produce an affidavit of poverty, if it appears from 
the other affidavits in the case that he is in a 
humble situation of life.—R. v. BOOKER (1834), 2 
Dowl. 446. 

1410. ———.|—The ct. will grant a rule 
nisi for bailing in the country a party charged with 
felony without the production of an affidavit of 


PART IV, SECT. 8 


1401 i. Admission to bail—By High 
Court,}—R. v. Haty (1907), 12 Can. 
Crim. Cas. 692; 6 W. L. R. 842.—CAN. 


1401 ii. -}—The ct. may 
admit to bail a person charged with a 
seditious libel, who has been remanded 
by the magistrate during his investiga- 
tion of the case & who has refused to 
allow accused out on bail.—R. »v. 
MaAcLACHLAN & LIVINGSTONE, [1923] 
4D. L. R. 1047; 40 Can. Crim. Cas. 
280,—CAN 











1401 iv. 








fund, rendorod 








1401 iii. -}—The proceedi 

iy whkh dt dinate ue oo 
whether acoused should be admitted 
to bail by a magistrate is a judicial 
proces: &, as such, cognisable by 
he High Ct.—MANIKAM MUDALI ¥, 


trial 
Crown, & who 





tion to bail prisoners, who were charged 
with sheep stealing, had been refused 
by the ct., upon the ground that the 
alleged existence of a widespread 
conspiracy, & the probable indemnifi- 
cation of the bail by a subscription 


pone would appear to take their 
rial, if admitted to bail; 
indictinent for canspiracy having been 
referred against prisoners at the 
ollowing assizes, & indictments for 
stealing & maliciously _injuri 
only having been found against them, 
the ct. now ordered 
had been pos 
had been in gaol for 
seven months, to be admitted to bail; 
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his poverty.—R. v. Grecory (1840), 9 Dowl. 
129; Woll.4; 4J.P. 720; 4 Jur. 1015. 


Secr. 9.—BY COURT OF CRIMINAL APPEAL. 

1411. Application for—-Must be by substantive 
application.|—-Upon an application for leave to 
appeal against a conviction for larceny, which the 
ct. granted, an application was made for bail on 
behalf of prisoner who was not present in ct. & 
against whom there was a previous conviction, 
though not for felony:—Held: a substantive 
application under Criminal Appeal Act, 1907 
(c. 23), inust be made.—R. v. M&ver (1908), 24 
T. LL. 1. 620535 1 Cr. App. Rep. 4, C. C. A. 

1412. Notice of application should be given to 
prosecution—Practice of court---Where Director of 
Public Prosecutions is concerned.|—While the Ct. 
of Crimina] Appeal cannot of its own initiative lay 
down a general rule that notice must be given to 
the prosecution when an application for bail is 
intended to be made, it is very desirable that a 
judge or the ct., in the exercise of his or its dis- 
cretion, should direct such notice to be given. In 
cases where the Director of Public Prosecutions 
is concerned the application for bail should be 
refused where no notice has been given of the 
intended application.—R. v. Rrpiey (1909), 100 
L. T. 9443 25 T. L. R. 508; 22 Cox, C. C. 127; 2 
Cr. App. Hee 113, C. C. A, 

Annotation :—-Mentd. R. v. Davis & Ridley (1909), 2 Cr. App. 

Rep. 133. ‘ 

1413. Conviction quashed—Other indictments to 
be tried.J—ht. v. HALIKIOPULO (1909), 3 Cr. App. 
Rep. 272, C. C. A. 

1414, —-— |—R. v. BROWNLOW (1910), as 
reported in 4 Cr. App. Rep. 131, C. C. A. 

1415. ~—-- Counts of previous indictment to be 
re-tried.|——-R. v. Smirn (1919), 14 Cr. App. Rep. 
81,C.C. A. 

1416. ———  Mistrial— Bail pending retrial.|— 
R. v. CRANE, [1920] 3 K. B. 236; 89 L. J. K. B. 
8133; 124 L. T. 256; 84 J. P. 210; 36 TT. L. R. 
673; 26 Cox, C. C. 667; 15 Cr. App. Rep. 23, 
C. C. A.; affd. on other grounds, sub nom. CRANE 
v. PuBLIC PROSECUTOR, [1921] 2 A. C. 299, H. L. 
Annotations :—-Mentd. R. v. Morton (1920), 15 Cr. App. 

Rep. 30; RR. v. Haminer, (1923) 2 1. B. 7387. 

See, also, Sect. 12, post. 





Sect. 10.--DURING REMAND. 
See Criminal Justice Administration Act, 1914 
(c. 58), s. 19. 
1417. General rule—Misdemeanour—lIndictable 
Offences Act, 1847 (c. ere ae p. MULLINS (1884), 
es sae acral | Jurisdiction Procedure, 9th ed. 


R. (1882), I. L. R. 6 Mad. 63.—-IND. it being denicd by affidavit that the 


A former nio- subscription fund would be applied 
} abherwise than for the bond fide relief 
of destitution for which purpose it. 
had been collocted.-~-R. v. GALLAGHER 
ewe Ic. L. R. 933; 10 Ir. Jur, 


unlikely, that. 


PART IV. SECT. 10. 

r. General rule.J}— A magistrate 
made an order under Military Service 
Acts, 1916-17, remanding in custody 
@ person accused of being an absentee 
without leave from the Army Reserve, 
in order that the prosecution might 
make further inquiries. On an appli- 
cation to admit accused to_ bai) :-— 
Held: the K. B. Div. of the High Ct. 
has jurisdiction, in a proper case, to 


M 2 — 


but no 


sheep 


prcoucts whose 
poned by the 
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Sect. 10.— During remand. Sects. 11 & 12.) 

1418. .|—It is not the usual practice 
for this ct. to admit persons charged with mis- 
demeanours to bail during remand in ordinary 
cases arising in this country (LORD RUSSELL OF 
KItLOwEN, (.J.).—R. v. SPILSBURY, [1898] 2 Q. B. 
615; 67L. J. Q. B. 938; 79 L. T. 211; 62 J.P. 
600; 14 T. L. R. 579; 42 Sol. Jo. 717; 19 Cox, 
Cc. C. 160, D. C. 3; subsequent proceedings, sub nom. 
SPILSBURY v. R., [1899] A. C. 392, P. C. 


notations :--—Consd. R. v. Brixton Prison, Ex p, Savarkar, 
Ato10] 2K. 8.1056; R.v. Phillips (1922), 128 L. T. 113. 
Retd. R. v. Hole (1898), 14 F. L. R. 578. 


1419. Direction of High Court to magistrate.|— 
R. v. MANNING (1888), 5 T. L. R. 139, D. C. 
Annotation :-—Consd. R. v. Phillips (1922), 128 L. T. 113. 

1420. Extradition proceedings —- Misdemeanour 
committed abroad — Magistrate’s discretion.] — A 
deft. who has been arrested in extradition pro- 
ceedings on a charge of a misdemeanour committed 
abroad, & who is remanded pending the receipt 
of further information from the foreign country, 
is not entitled as of right to be granted bail either 
by the magistrate or by K. B. Div., but_ the 
matter is in the magistrate’s discretion.—R. v 
Putiires (1922), 128 L. T. 113; 86 J. P. 188; 38 
i’, I. R. 897; 67 Sol. Jo. 64; 27 Cox, C. C. 332, 
D.C. 








Sect. 11.——ON POSTPONEMENT OF TRIAL. 


4421. Discretion of judge.|—It is in the discretion 
of the judge to bail prisoner or not, when his trial 
is postponed on account of the absence of prose- 
cutor.— ANON. (1836), 2 Lew. C. C. 260. 

1422. : 
poned on the application of counsel for the prose- 
cution, on the ground of the absence of a material 
witness, it is in the discretion of the judge whether, 
on consideration of the circumstances of each 
particular case, he will order prisoner to be detained 
till the next assizes, or admit him to bail, or dis- 
charge him on his own recognisance.—R. v. 
OSBORN (1837), 7 C. & P. 799. 

Annotation :—Mentd. R. v. Austen (1856), 7 Cox, ©. C. 55, 

1423. Whether bail granted—Murder.|—-R. v. 
CHAPMAN, No. 1366, ante. 

1424. .|—Prisoners being acquitted 
of rape counsel for the prosecution moved to put 
off their trial for murder. The trial was post- 
poned, & prisoners were not admitted to bail.— 
R. v. OWEN, ELLIS & THOMAS (1839), 9 C. & P. 83. 
Annotation :—Refd. R. v. Adams (1886), 50 J. P. 136. 

1425. ———.]—An application was granted, 
on behalf of a prisoner charged with murder, to 
put off the trial in consequence of the absence of a 
material witness for the prosecution, whose de- 
position had been taken before the coroner & who 
was expected to give evidence favourable to 














.|—When a trial for felony is post- | 


| 
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prisoner, prisoner meanwhile being continued in 
custody.—R. v. TAYLOR (1840), 4 J. P. 509. 
Annotation :—Refd. R. v. Bridgeman (1840), 4 J. P. 557. 


1426. .|—Although in ordinary cases, 
upon indictments for murder, the ct., upon post- 
poning the trial, will continue prisoner in custody, 
yet, if it appear tolerably clear upon the face of 
the depositions that the offence amounts only to 
manslaughter, the ct. will depart from this rule, 
& suffer prisoner to be discharged from custody 
upon his entering into his own recognisance with 
sullicient sureties to appear & take his trial. But 
on a serious charge of this nature, the ct. will not 
discharge prisoner upon his own recognisances 
merely.—R. v. BRIDGEMAN (1840), 4 J. P. 5573 
subsequent proceedings (1841), Car. & M. 271. 

1427. -|—The ct. refused to bail a 
prisoner, who was charged on a coroner’s inquest 
with murder, & against whom a bill for the same 
crime had been found by the grand jury, although 
his trial had been postponed in consequence of the 
absence of witnesses for the prosecution, & it was 
alleged that on the face of the depositions taken 
before the coroner the charge of murder could not 
be sustained.—R. v. ANDREWS (1844), 2 Dow. & lu. 
10; 131. J. M. CC. 113; 8 J.P. 7913; 8 Jur. 779 ; 
sub nom. Ex p. ANDREWS, 1 New Sess. Cas. 199 ; 
3 L. T. O. S. 107. 























1428. Manslaughter.|—R. v. BRIDGEMAN, 
No. 1426, ante. 
1429. Felonious wounding—Probability of 


more serious charge.|—Where prosecutor is unable 


_ to attend at the trial in consequence of personal 


injuries received at the hands of prisoner, & which 


' are the subject of the indictment for felonious 


wounding, the ct., on postponing the case until the 
next assizes, will not admit prisoner to bail, par- 
ticularly where it is probahle that his conduct will 
resolve itself into an offence of a higher nature.— 
R. v. BOURTON (1843), 7 J. P. 115. 

1430. Larceny—-Absence of material witness 
—~-Caused by accused.|—If it be moved on the part 
of the prosecution in a case of larceny to postpone 
the trial on the ground of the absence of a material 
witness, the practice, where the absence of the 
witness can be traced to the acts of prisoner or his 
friends, is not to discharge prisoner from custody 
except on very sufficient bail, but where no collu- 
sion appears between the absent witness & prisoner 
or his friends, the practice is to discharge prisoner 
on his own recognisance.-—R. v. BEARDMORE (1836), 
7C. & P. 497. 

Annotation :—Refd. R. ». Osborn (1837), 7 C. & P. 799 

1431. Rape—Prosecutrix Kept out of the 
way by prisoner.|—A true bill was found against 
several prisoners for a rape. Prisoners had been 
on bail, & prosecutrix did not appear either before 
the grand jury or to give evidence on the trial. 
An application being made to the judge to postpone 
the trial, founded on affidavits stating that, in 








admit accused remanded in custody 
to bail; but the ct. will be slow tu 
overrule a magistrate who in_ his 
discretion has decided not to accept 
bail pending a remand.—R. v. Is- 
RAELOVIYTCH, [1919] 2 LR. 47, 524.—— 


PART IV. SECT. 11. 


gs. Whether bail granted — Breaking 
é& entering—Disagreement of jury.}+— 
Where, on the trial of prisoners 
indicted for breaking & entering a 
bank, the j disagreed, & there was 
no time left for a second trial during 
the then sittings of the ct. :—Held: a 
trial could be obtained by the issue of 
a commission by the Govt. & the ct, 
could nut order a new trial of the cause, 


or discharge prisoners on their own 
recognisances.—R. vv. WATSON (1876), 
11 N. 8. R. (2 R. & C.) 1.—CAN. 


1423 i. Murder.}— A bill of 
indictment charging A. & B. with 
murder, was found by the grand jury 
at the summer assizes, 1838. At the 
summer assizes of 1840, A. & B. being 
then in custody, their trial was, on the 
re aoe of the Crown, postponed until 
the assizes then next ensuing; & at 
the next subsequent assizes, a plication 
was made by the Crown that A. & 
B. might be discharged from custod 
upon their own recognisances, condi- 
tioned to appear when called on. No 
affidavit was made on the part of the 
Crown in support of the last-mentioned 
application :—Held: in the cirewm- 





stances prisoners ought to be allowed 
to go at large without giving security 
for their appearance at a future period. 
—-R. v. BYRNE & GILMORKE (1841), 2 
Craw. & D. 97.—IR. 


1423 ii. -]——Where an in- 
dictment was found for murder against 
a number of prisoners, application was 
made to postpone trial on the grounds 
that the witnesses for defence would 
be away at date of trial, & being a 
considerable number, if detained, 
serious loss would result to them :—- 
Held: in the unprecedented cireum- 
stances of the case, a postponement 
would be prentee & bail ken for 
COADY (1885), 9 Nad. nit eB. 
2 Y ; e dae JG — 
NFLD. ae 
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the belief of deponent, prosecutrix was kept out 
of the way in consequence of money having been 
given to her by some of the prisoners, the judge 
postponed the trial, & would not admit prisoners 
to bail.—R. v. GUTTRIDGE (1840), 9 C. & P. 228. 


Annotations :-—Folld. Ex ». Andrews (1844), 1 New Sess. 
Cas. 199. Refd. R. v. Scaife (1841), 9 Dowl. 555. 


1432. Embezzlement,|—If the trial of a 
prisoner indicted for embezzlement be postponed 
on the ground of the absence of prosecutor, who is 
a material witness for the prosecution, prisoner 
will not be allowed his costs, but the judge will 
discharge him on his own recognisance.—R. v. 
CROWE (1829), 4 C. & P. 251. 

1433. ——— Arson.|—The judges at the Central 
Criminal Ct., after postponement till the next 
session, on motion for the prosecution, of the pre- 
sentation of a bill for arson, refused, on motion for 
prisoner, to read over very long depositions to 
enable them to decide whether they would admit 
him to bail, although the application was made 
on the ground that there was not sufficient time 
to prepare proper affidavits before the breaking 
up of the ct.—R. v. PALMER (1834), 6 C. & P. 654. 

1434, Forgery.|—It being suggested, before 
the commencement of a trial for forgery, that the 
party whose name was forged was not forthcoming, 
though under recognisance, the judge directed 
prisoner to be placed at the bar, & the party to be 
called on his recognisance ; & on its appearing by 
affidavit that he had applied to prosccutor to know 
if the matter could not be settled without a trial, 








& that the money should not be wanting if it could, | 


the judge directed the trial to be postponed & 
prisoner remanded till the next assizes, unless he 
found sureties for his appearance, & gave seven 
sd notice of bail.—R. v. PARIsH (1837), 7C. & P. 


.2.—PENDING APPEAL. 
. 1435. By Court of Criminal Appeal—Application 


application is 

purpose of delaying the appeal.— 
R. v. HORNER (1910), 4 Cr. App. Rep. 189, C. CG. A. 
5 Not when term of imprisonment 
__7—-The ct. does not usually grant bail, pending 
appeal, when the term of imprisonment is long.— 
. ee nee (1910), 4 Cr. App. Rep. 150, 
1437. Conviction quashed—Appeal to House 
of Lords—Criminal Appeal Act, 1907 (c. 23), 








S. 1 (6).]|—The Ct. of Criminal Appeal has no power | 


to hold deft., whose conviction has been quashed, 
to bail, or to keep him in custody pending an 
application by the Director of Public Prosecutions, 
or prosecutor, to the A.-G., under Criminal Appeal 
Act, 1907 (c. 23), s. 1 (6), for his certificate that the 


PART IV. SECT. 12... 


t. By Court of Appeal.}—An ap- 
Plication to a judge of the Ct. of 
ee to admit to bail a person com- 
mitted for extradition, pending an 
"ie to that ct. from an order of a 
judge of the High Ct. refusing, upon 
habeas corpus, to discharge the appli- 
cant, was refused on the grounds that 
it was doubtful whether a judge of the 
on Appeal had power to make the 
ineidantal tees Of ball not being 





Held: 


admit to 


8. 1023, sa. 


b. 
pealed 





to 


decided b y 
prisoner, 





a. .}—Deft. was indi 
& convicted for arson. : 4 ree ied 


Where 


| 
| 
| 
: 
| 
| 
| 
| 
| 
| 


cuse was granted, as a result of which 
the conviction was affirmed. 
quently a new trial was ordered by 
the Minister of Justice, & application 
was made to admit prisoner to bail :— 
in the absence of jurisdiction 
specially given, the ct. had no power to 
ail after conviction affirmed. 
If the ct. had ordered a new trial, bail 
might have been allowed under Code, 
(3).—R. v. PEEL (No. 2) 
(1921), 54 N.S. Rt. 349.-—CAN. 

accused 
Privy Council. }—Where 
points reserved at the trial had been 
the Ct. of Appeal against 
& sentence of imprisonment 
with hard labour had been passed by 
the Supreme Ct., & was being under- 
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decision of the ct. involves a point of law of 
exceptional public importance & that it is desirable 
that a further appeal should be brought to the 
House of Lords, or pending an appeal if the cer- 
tificate is granted.—H. v. BALL, R. v. BALL, [1911] 
A. C. 47; 80 L. J. K. B. 689; 104 L. T. 473; 22 
Cox, C. C. 364; 5 Cr. App. Rep. 238; 74 J. P. Jo. 
545, C. C. A.; on appeal, [1911] A. C. 61, H. Lb. 
Annotations :—Mentd. R. v. Stone (1910), 6 Cr. App. Rep. 
89; R. v. Bloodworth (1913), 9 Cr. App. Rep. 80; R. wv. 
Curtis (1913), 9 Cr. App. Rep. 9; KR. v.. Rodley, [1913] 
3 K. B. 468; R. v. Thompson (1913), 78 J. P. 2125; BR. v. 
Cooper (1914), 10 Cr. App. Rep. 195; RR. v. Shellaker, 
(1914) 1K. B. 414; BR. v. Thompson, [1917] 2 K. B. 630. 
1438. ——— Appeal dismissed—Appeal to House 
of Lords—-Before certificate of Attorney-General 
granted.|—-The ct. has no power, after dismissing 
an appeal, to admit applt. to bail until the A.-G. 
decides whether he will grant his fiat to appeal to 
the House of Lords.—R. v. TromMpson (1917), as 
reported in 33 T. L. R. 506; 12 Cr. App. Rep. 
261, C. C. A.3 subsequent proceedings, sub nom. 
THOMPSON v. R., [1918] A. C. 221. 
AOR -—Refd. RK. v. Manning (1923), 17 Cr. App. Rep. 
ve 


1439. ——— Appeal to House of Lords— After cer- 
tificate of Attorney-General given.|——R. v. THOMP- 
SON (1917), 12 Cr. App. Rep. 278, C. C. A. 3 subse- 
quent proceedings, sub nom. THompson v. it., 
[1918] A. ©. 221. 

1440. -|—The ct. will not, as a rule, grant 
bail to a prisoner pending his appeal.—lh. v. 
GORDON (1912), 7 Cr. App. Rep. 182, C. C. A. 
Annotations :—Folld. R. v. Gott (1921), 16 Cr. App. Rep. 86; 

R. v. Leinster (1923), 17 Cr. App. Rep. 147. 

1441. .|—The rule of the ct. is to refuse bail 
pending appeal.——R. v. Gotrr (1921), 16 Cr. App. 
Rep. 86, C. C. A. 
nortan :—Folld. R. v. Leinster (1923), 17 Cr. App. Rep 








1442. —-— Only in exceptional circumstances.| 
It is only in very exceptional cases that bail is 
allowed by this ct. (LORD HEwart, C.J.).—R. v. 
GREENBERG (1923), 17 Cr. App. Rep. 106, CG. C. A. 

1443. During adjournment of court.|—R. 
v. SmMiTH (1919), 14 Cr. App. Rep. 74 3 subsequent 
proceedings, 14 Cr. App. Rep. 81, C. C. A. 

1444, Prospect of success on appeal-—And 
release of assistance in preparing case.|—In order 
to adjudicate on the question of bail it is useful 
to see if there is any prospect of success on appeal, 
or if it is a case where it would be of assistance for 
the preparing of a real case for appeal if the 
appellant were released (LORD STEWART, C.J.).— 
R. v. WISE (1922), 17 Cr. App. Rep. 17; 154 
L. T. Jo. 168, C. C. A. 
sa hatin :—-Folld. R. v. Leinster (1923), 17 Cr. App. Rep. 

1445. -——.]—R. v. LEINSTER (DUKE) (1923), 
17 Cr. App. Rep. 147, C. C. A. 

1446. By court of trial—Discretion of court 
Misdemeanour.|—-Where a case has been reserved 

















Poe by prisoner, & the Privy Council 
ad subsequently granted Icave to 
appeal against the decision of the Ct. of 
ope on the points reserved :-- 
Held: neither the Supreme Ct. nor 
the Ct. of Appeal had power to admit 
prisoner to bail or to suspend the 
exccution of the sentence pending the 
determination of the Privy Council 
on the appeal.—Re Brown 1. A.-G. 
(1896), 15 N. 4. L. R. 165.--N.Z. 


Subse- 


co. By court of ftrial.|-—— Execution 
by a sentence of imprisonment by 
justices is suspended upon the due 
completion of the requirements of 
Justices Act, 1902, upon appeal, & 
the release of the prisoner upon 
recognisance pending the hearing of the 


hus ap- 


Part V.—ProceEDiInas PRELIMINARY TO INDICTMENT. 


jurisdiction the accused might be, applied to 
charges under the above statutes, & the Ct. of 
Q. B. was included in the term ‘ next Ct. of oyer 
& terminer”’ in sect. 20.—NR. v. Eyre (1868), 
L. R. 3 Q. B. 487; 37 L. J. M. OC. 159; 18 L. T. 
511; 32 J.P. 6183; 11 Cox, C. C. 162; Finlasons’ 
Report; sub nom. R. v. VAuGHAN & Eyre, 9 
B. & S. 829; sub nom. Re Eyre, 16 W. R. 754. 
Annotation :—Mentd. Marais v. General Officer Commanding 

Lines of Coinmunication & A,-G. of Cape Colony (1901), 

71L. J. P.O. 42. 

1452. By Secretary of State—In case of high 
treason.]|——-MELVINE’s CAsE (1628), Palm. 558; 
81 KE. R. 1219. 





1453. ——~—.|—R. v. Kenpari & Rowe 
(1695), Holt, K. B. 144; Comb. 343; 1 Ld. 
Raym. 65; 1 Salk. 347; Skin. 596; 90 E. R. 


267; sub nom. KENDAL’S CASE, 5 Mod. Rep. 78; 

sub nom. R. v. Row & KENDALL, 12 Mod. Rep. 82. 

Annotations :-—Refd. IR. v. Derby (1712), Fortes. Rep. 140; 
R. vo. Wyndham (1716), 1 Stra. 2; HK. ». Karbury (1733), 
2 Barn. K. B, 346: Butt v. Conant (1820), 1 Brod. & Bing. 
548. Mentd. Mntick v. Carrington (1765), 19 State Tr. 
10293; KR. vw. Platt (1777), 1 Leach, 157; R. ov Bartlett 
(1843), 12 L. J. M. C. 127. 

1454. SSS j-—lh. Vv. (1716), 
1 Stra. 2; 93 E.R. 347. 

Alnnotations :-—Mentd. R. v. Soane (1738), Audr. 272: BR. v. 
Wilkes (1763), 2 Wils. 1515; RR. v. Platt (1777), 1 Leach, 
1573; WK. v. Despard (1798), 7 Term Rep. 736. 

1455. |—Deft. had been committed 
for treasonable practices by a warrant of onc of 
llis Majesty’s principal Secretaries of State :— 
Held : the offence was described with sufficient 
certainty & the commitment was good.—R. v. 
a aaa (1798), 7 Term Rep. 736; 101 EI. RK. 

226. 

Annotations :—Consd. Kx p. Terraz (1878), 4 Ex. D. 63. 

Mentd. It. v. Jacobl & Hiller (1881), 46 L. T. 595, n, 
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of L. by a justice of the peace for the 
county only, not for the city :—HZeld : 
the magistrate, acting out of his 
jurisdiction, had no authority what- xX 


reason to believe the death of E. 5. 
Was caused by the administration of 
some poisonous drug by J.8., his wife,’ 
on this charge a warrant was pro- 
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B. When Issued. 


1456. Warrant must be grounded on legal 
information.|—ANon, (1702), 7 Mod. Rep. 99 3; 87 
E.R. 1121. 

1457. Definite charge must be made.|—-A 
magistrate is not justified in issuing his warrant 
to arrest on a charge of felony, unless complainant 
makes a distinct & positive charge of felony 
against the party.—-BAINBRIDUE v. WARD (1839), 
3. P. 514. 

1458. Information must be on oath—Want 
of jurisdiction cured if no objection is taken.|— 
Applts. were apprehended & brought before a 
magistrate charged with setting fire to the letters 
in a pillar box. On thcir appearance at a petty 
sessions to answer the charge, after witnesses had 
been examined & cross-examined, they were, at 
the application of prosecutor, remanded on bail 
fora week. At the adjourned sessions the attorney 
for the prosecution stated that he should proceed 
against applts. under Malicious Damage Act, 
1861 (c. 97), s. 52, & asked their attorneys whether 
they would plead guilty to such charge, or whether 
further evidence should be offered in support of it ; 
they answered that he must go on & prove his 
case. Other witmesses were then eee 
cross-examined, & after the case for the prosecution 
was closed, the attorneys for applts. objected that 
as no information on oath had been taken as 
required by sect. 62, & applts. were not found 
committing the offence, they were not legally in 
custody, & therefore the justices had no jurisdic- 
tion to convict them of the offence then charged. 
The offence with which applts. were first charged 
was a felony punishable under sect. 10; the offence 
of which they were convicted was punishable on 








the warrant. —FRIEL vt. FERGUSON 
(1865), 15 C. DP. 584.—CAN. 

n. - .)-~— Deft., a justice, 
issued his warrant against pitf. on a 


~ 








ever.-—HUNT v. MCARTHUR (1865), 24 
U. Cc. RR. 254.-—-CAN, 
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1456 i. Warrant must be grounded on 
legal information.J)—-The production 
of the evidence prescribed by Infant 
Protection Act, s. 4, is a condition 
precedent to tho jurisdiction to issue 
& sUlmMOnsS OY warrant under that 
section, & a summons having been 
issued without the production of such 
evidence :—~/feld : prohibition was the 
proper remedy.— RIDLEY v, WHIPe 
(1916), 22 C. L. R. 381.—-AUS., 

1456 ii. »-+—Qu: whether a com- 
plaint against A. BK, that he ‘ was 
seen in the act of destroying or injuring 
private property ’’ without alleging 
that the property belonged to another 
person, or that the act was wilfully 
or maliciously done, would authorise a 
warrant for malicious injury to pro- 
porty under 4 & 5 Vict. c. 26.-—POWKLL 
v aes (1844), 1 U. O R. 154. 


ten 





e 


1467 1. Definite charge must be 
made. }-—An information was taid bofore 
& Inagistrate, stating that G., the 
keeper of a licensed tavern, kept a 
disorderly house, & prayed a warrant 
against G., & ali others found & con- 
cerned in her house. A warrant was 
directed to all constables, comtmanding 
them _ to apprehend G., ‘* & all others 
found & concerned in her house to 
answer,” ete. Under this warrant 
G. & several others were arrested 
among them pltf., a traveller & guest 
at the house :—Held: the arrest of 
pitt, waa illegal, there being no charge 

Sees aaa ROBINSON 





eee LET : 
tion stated the informant had = need 


cured for the apprehension of J. 8. :— 
Held: no felony being charged, there 
was nothing on which to found the 
ruagistrate’s jurisdiction.—STEVENS wv. 
STEVENS (1874), 24 C. P. 424.--CAN., 

1457 iii. —---—-—-.}--A person can- 
not, under 6 & 7 Vict. c. 34, legally 
be arrested or detained here for an 
offence committed out of Canada, 
unless upoh a warrant issued where 
the offence was committed, & indorsed 
by a judge of a superior ct. in this 
country. Such warrant must disclose 
a felony according to the law of this 
country.—R. vw McHormMe (1881), 
8 P. it. 452.—CAN. 

1457 iv. .}+—Delt. laid an 
information charging that pltf. * camo 
tu my house & suld me a promissory 
note for the amount of $90, purporting 
to ne nade against M. in favour of A., 
& I find out the said note to be a 
forgery.” 








Upon this a warrant was 
issucd reciting the offence in the 
same words, & pltf. was under it 
apprehended & brought before the 
justice of the peace who issued it, & 
by him con mitted for trial by a warrant 
reciting the offence in like terms :— 
Held: the information sufficiently 
imported that pltf. had uttered the 
forged note, knowing it to be forged, 
to give the magistrate jurisdiction, & 
therefore the warrant was not void.-—— 

v. WILSON (1894), 25 O. R. 
91.—CAN. 


Information must be on 


ovth.j—The warrant of a magistrate, 


is only prima facie evidence of its 
contents, as for instance, of an infor- 
mation on oath & in writing having 
been laid before him. Such informa- 
tion must be not only on oath, but 
in writing, & except on an information 
thus laid there is no authority to issue 


charge of stealing, without) any infor- 
ination being laid, upon which warrant 
ie was arrosted & brought before 
lim i---/feld:  liablo in trespass, as 
without information on oath he had 
no jurisdiction over the person of 
pItf—APPLETON «. Lreppir (1869), 
20 C. 2, 138.—CAN, 

3 .)— Complaint under 
oath of an assault was made before a 
justice, on which he issued, a summons 5 
deft. not appearing, the justice, on 
proof of service, issued a warrant 
under Supnuary Convictions Act upon 
which deft. was arrested, brought 
before the justice & convicted :-—Jlleld 2 
as there was a complaint under oath, 
the justice had authority to Issuc @& 
warrant in the first instance.—Ih. v. 
PuskKINS (1872), (1325-1897), N. 3B. 
Dig. 475.--CAN. 

p. ———,. J—-A sworn inforina- 
tion, stating that complainant has 
just cause to suspect & believe, & 
does suspect & believe, that the party 
charged has committed a specified 
offence triable under Summary Con- 
victiona Act, will not) authorise a 
justice to arrest in the first Instance. 
eS Boycr (1885), 24 N. LB. WR. 347.-—- 


se aumaaaadimendimed 








q. A justice of the 
peace who issues his warrant for the 
arrest of a person charged with felony 
without the information having been 
sworn, is liable in  trespass.--Mc- 
GuINESS v. Darorw (1896), 23 A. KR, 
704; 27 O. R. 117.—CAN. 


1458 1. Want of jurisdiction 
cured if no objection is taken. }—Where 
accused has the right to insist upon 
an information being resworn & does 
not avail himself of the right, he 
the irregularity.-—~ 














thereby waives 
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Sect. 1.—Securing attendance of accused person: 
Sub-sect. 1, B., C. & D.) 


eer: 


summary conviction :—Held: the want of an 
information & a summons was cured by the appear- 
ance of applts. before the justices, & they had 
waived the objection that they were not legally 
in custody on a charge under sect. 52, & therefore 
the justices had jurisdiction to convict under that 

sect.—TURNER v. POSTMASTER GENERAL (1864), 

5B. & S. 756; 341. J. M. C. 10; 11 Jur. N.S. 

137; 122 H.R. 1011. 

Annotations :-—Consd. R. v. Hughes (1879), 4 Q. B. D. 614. 
Refd. R. v. Shaw (1865), Le. & Ca. 579; Egginton v. Pearl 
(1875), 33 L. T. 428; BR. a. Dobbins (1883), 48 J. P. 182. 
Mentd. Blake «. Beech (1876), 1 Ex. D. 320; R.v. D’Eyn- 
court (1888), 21 Q. B. D. 109; Hx p. Hopkins (1891), 61 
L. J. QM. B. 240. 

1459. .]|—H., a police constable, 
procured a warrant to be Ulegally issued, without 
a written information or oath, for the arrest of S. 
Upon such warrant S. was arrested & brought 
before justices, & was, without objection, tried 
by them & convicted. H. was afterwards indicted 
for perjury committed on the said trial of S., & 











WItTLSLANGUIMNS tNabl here Was Neer WYFivLell Lin 
formation, nor oath, to justify the issue of the war- 
rant, & the justices had jurisdiction to hear the 
charge, though the warrant upon which the accused 
was brought before them was illegal.—R. v. 
HuGnHrs (1879), 4 Q. B. D. 614; 48 L. J. M. C. 

151; 40 L. T. 685; 43 J. P. 556; 14 Cox, C. C. 

284, 0. C. BR. 

Annotations :—Consd. Gray v. Customs Comrs. (1884), 
J. 2. S43: RR. ev, Fletcher (1884), 51 L. T. 334; Dixon v. 
Wells (1890), 25 Q. B.D. 249; Ex p. Hopkins (1891), 61 
Li. J. Q. B. 240. Refd. R. v. D’Eyncourt (1888), 21 
Q. B. D. 109; RK. v. Garrett-Pegge, Er». Brown, [1911] 
1K. 8B. 880; Inkpin rv. Roll (1922), 126 L. T. 517. Mentd. 
Re Maltby (1881), 7 Q. B. D. 185 _R. v. Beckley (1887), 
a a: fe Db. 187; R.v. Tabrum, Ex p. Dash (1907), 97 
1460. When warrant should not be issued~— 

When summons will effect purpose.|—O’BRIEN v. 

BRABNER (1885), 49 J. P. Jo. 227, D. C. 

1461. Issue of second warrant.|—-Where a war- 
rant has been granted against an indictee who was 
in Ireland, a second warrant will be granted on an 
affidavit that it is apprehended he is coming to 
England.—R. v. Hayes (1844), 8 J. P. 139. 


C’. Discretion to Issue. 


1462. Justices not compellable to issue sum- 
monses or warrants.|—The magistrate must be 
satisfied that there is a primd facie case. It can 
hardly be maintained that although the magistrate 
thinks there is really no ground whatever for the 
charge, he is neverthcless bound to call upon the 
parties to answer it (COCKBURN, (.J.).—R. v. 
NortTH SHIELDS JJ. (1875), 39 J. P. Jo. 761. 

1463. Mandamus not granted if discretion 
is exercised.|— Where justices entertain an applica- 


A nea AP A Ns AY eA ne YE lt = 


Rt. vw. TALLY (1915), 30 W. L. RR. 396; 
7 W. W. R. 1178.—CAN. 


1460 i. When warrant should not be 
issucd-— When summons will effect pur- 
pose—-Discretion of justice. J—-The mere 
fact that a summons might have been 
issued or would have been sufficient 
in the opinion of a judge is no ground 
for interfering with the discretion of 
a J.P. in issuing a warrant so long 
as there were some facts upon which 
that discretion might reasonably have 
been exercised.— WHITE v. DUNNING & 
Brown (1915), 30 W. L. R. 5853 7 
W. W. RR. 1210.—CAN. 

1461 i. Jssuc of second warrant.]— 
A second arrest for the same charge, 
by the same complainant, before the 
time appointed for the hearing, is illegal. 
cin @w ORR (1837), 5 O. S. 724.— 








an information 


matter, which, 


trate, & 


1 52.—CAN, 
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PART V. SECT. 1, SUB-SECT. 1.—C. 


_ 1462 i. Justices not compellable to 
18suc suMnoNnses or warrants, -—-Where 


inaterial averment necessary to give 
& Inagistrate jurisdiction to make an 
order upon pltf. to find sureties to 
the peace, but contained also additional 


rendered them nugatory :-—eld : this 
was a judicial question for the magis- 
therefore in 
warrant for the appearance of accused 
he was not acting without jurisdiction, 
even although a superior ct. might 
quash his order to find sureties.— 
SPRUNG v. ANDERSON (1873), 23 C. P, 





1462 ii. 
the justice before issuing a warraut to 
AN. ; examine upon oath the complainant, 


AND PROCEDURE. 


tion for a summons for a criminal offence, & have 
considered the materials on which the application 
is based, & refused to hear more, or to grant the 
summons, the High Ct. will not interfere by 
mandamus to order them to hear it again.— Lx p. 
MAcMAHON (1883), 48 J. P. 70, D.C. 

1464. .|—Where a magistrate has 
refused a summons on the ground that the informa- 
tion does not disclose an indictable offence, the 
High Ct. has no jurisdiction to review his decision 
either as to law or as to fact, & therefore in such a 
case a rule under Justices Protection Act, 1848 
(c. 44), s. 5, calling upon the magistrate to show 
cause why he should not hear & determine the 
application for a summons will not be grantcd.-— 
Bx p. Lewis (1888), 21 Q. B.D. 191; 571. J. M. ©. 
108; 59 L. T. 388; 52 J. P. 773; 37 W. BR. 18; 
16 Cox, C. C. 449, D.C, 


Annotations :—Refd. R. t+. Byrde & Pontypool Gas Co., 
Er p. Williams (1890), 60 L. J. M. GC. 17; KR. v. Kennedy 
(1902), 86 L. T. 753. 


1465, ——- ——-.]—Wheere, in their refusal to 
issue a summons, it appeared that the justices had 
merely declined jurisdiction & had not exercised 








—Held: a rule would be granted ordering them 
to consider the evidence & decide whether the 
summons ought or ought not to issue.—Re Mon- 
MOUTHSHIRE JJ., Ex p. Witirams (1890), 7 
T. L. KR. 79, D.C. 

1466. Even if prima facie case is 
made out.!—On an application for a summons, if 
the magistrate, after hearing appct.’s statement, 
is of opinion that if the summons were issued & 








| the offence were proved he would nevertheless 


under the circumstances, dismiss the summons at 
the hearing, he may in the exercise of his dis- 
cretion refuse to issue the summons, & mandamus 
will not lie.--—R. vw. Bros (1901), 85 L. T. 581; 66 
J.P.54; 18 TL. R. 39; 20 Cox, C. C. 80, D.C. 

1467. |——Upon a rule nisi for a 
mandamus to command a metropolitan magistrate 
to hear & determine an application for a summons 
for an offence under Roman Catholic Relief Act, 
1829 (c. 7), s. 34 :—Held: though the information 
disclosed a primd facie case that the offence was 











' committed, nevertheless the magistrate was en- 


titled in the exercise of his discretion to refuse to 
issue a summons, &, if he did so, the ct. had no 
jurisdiction to compel him to review his decision 
unless the discretion was exercised on improper & 
extraneous grounds.—R. v. KENNEDY (1902), 86 
L. T. 753; 50 W. R. 633; 18 T. L. R. 5575 20 
Cox, C. C. 230, D. C. 

Annotation :-—-Mentd. Re Smith, Johnson v. Bright-sSmith, 

[1914] 1 Ch. 937, 


.|-—See, generally, CROWN PRACTICE, 
Vol. XVI, pp. 255, 268, 434. 
See, further, MAGISTRATES. 


or his witness, as to the facts upon 
which such suspicion & belief are 
founded, & to exercise hia own judg- 
ment thereon.---Ar yp. Boyer (1885), 
24 .N. 3. RR. 347.-—CAN, 


1462 iii. —- - —-— -.)]--Wheroe a solr, 
states to a justice that. he is Instructed 
by his cent to apply for a summons, 
& states to him matters which would 
justify the issue of the summons the 
justice is bound to issue it) unless ho 
disbcHioves, or has reasonable grounds 
to doubt the statement.--IRisn 1INn- 
KURANCE COMRS, ¥. TRENCH, [1914] 
27. R. 172.-~—IR. 

1463 i. -~-—— Mandamus not granted if 
discretion ia exercised.}~—A Magistrate 
has a discretion to exercise as to the 
issuc of warrant of arrest, & if, after 
hearing & considering the allegations 
of the complainant & the evidence, he 


| 

| 

contained every | 
i 


was contended, 


issuing his 


-}—It isthe duty of 


Part V.—PROCEEDINGS PRELIMINARY TO INDICTMENT. 


D. Who may institute Criminal Proceedings. 


1468. Summary proceedings—Complaint ‘‘ by or 
on behalf of party aggrieved ’’—-Common assault— 
Offences against the Person Act, 1861 (c. 100), s. 42.] 
—A complaint by or on behalf of a person aggrieved 
by a common assault or battery is a necessary 
condition precedent to give justices jurisdiction 
summarily to convict the offender under sect. 42 
of the above Act. 

A. police-constable who takes a charge of com- 
mon assault from the person assaulted is not, on 
the failure of complainant personally to prefer 
the charge before the justice, a party who can 
prefer the complaint on behalf of the person 
aggrieved.— NICHOLSON v. Bootn & NAYLOR 
(1888), 57 L. J. M. C. 433; 58 L. T. 187; 52 J. P. 
662; 4T. L. BR. 3463; 16 Cox, C. C. 373, D. C. 

A A :—Distd. Pickering v. Willoughby, [1907] 2 K. B. 


1469. -——- ——— Complaint laid by 
relative.]|—An assault having been committed upon 
a person who was so old & infirm, & so much under 
the control of the assailant as to be unable to 
institute or authorise proceedings, an information 
was laid by a relative of the person assaulted in 
respect: of the assault, under sect. 42 of the above 
Act. Two justices of the peace heard the matter 
& convicted the offender :---Held : the matter had 
been duly brought before the justices, upon com- 
plaint on behalf of the party aggrieved, within the 
meaning of the sect., & they had jurisdiction to 
hear & determine it.—PICKERING v. WILLOUGHUBY, 
[1907] 2 K. B. 296; 76 L. J. K. B. 709; 97 L. 'T. 
2443; 71).P.311; 23°T. L. R. 4663 21 Cox, C. C. 
493, D.C. 

1470. -—-_- ———- ——-- Offences against the Person 
Act, 1861 (c. 100), s. 46.;—Where proceedings had 
been instituted before justices in respect of a com- 
mon assault without the authority of the person 
assaulted, & the justices committed deft. in such 
proceedings for trial under sect. 46 of the above 
Act, & a true bill was found by the grand jury :— 
Held: the grand jury had acted within its juris- 
diction in finding a true bill, & deft. had been 
rightly put upon his trial pursuant to such finding. 
~-R. v. GAUNT (1895), 73 L. T. 585; 60 J. P. 90; 
: a ie R. 62; 40 Sol. Jo. 85; 18 Cox, C. C. 210, 
_ 1471, Stealing a growing tree.|—An 
information, under 7 & 8 Geo. 4d, c. 29, s. 39, for 
stealing a growing tree, the property of M., was 
preferred by R. to D., a justice of the peace, who 
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summoned the offender. At the time & place 
fixed in the summons he appeared, & was con- 
victed by another magistrate, D., the summoning 
magistrate, being present, but not taking any 
part. An action of trespass & false imprisonment 
having been brought against deft.:—Held: the 
conviction was good, notwithstanding it had 
not proceeded on the information of the party 
aggrieved, or been made by the magistrate who 
received the original information & issued the 
summons on which the offender appeared.— 

TARRY v. NEWMAN (1846), 15 M: & W. 645; 2 

New Mag. Cas. 7; 2 New Sess. Cas. 449; 15 

L. J. M. C. 160; 10 J. P. 678; 153 HE. R. 1009. 

Annotations :-—Refd. Caswell v. Morgan (1859), 1_E. & K- 
309. Mentd. Mason v. Mitchell (1865), 11 Jur. N. S. 89° 
&e Shropshire JJ., Kx pp. Blewitt (1866), 14 L. T. 598. 
1472. —— Killing house pigeon—Larceny 

Act, 1861 (c. 96), s. 23.]—The right to prosecute 

under sect. 23 of the above Act, for unlawfully & 

wilfully killing a house pigeon under such circum- 
stances as do not amount to larceny at common 
law, is not limited to the owner of the pigeon or 
the person aggrieved, & it is competent to any 
person to prosecute for an offence committed 
under that sect., even though compensation has 
been paid to the owner & the owner is satisfied 

with such compensation.—SMmi1Ti v. DEAR (1903), 

L. T. 664; 67 J. P. 244; 20 Cox, C. C. 458. 
oC: 

1473. Sunday observance—Consent of chief 
constable—Sunday Observance Prosecution Act, 
1871 (c. 87).|—Applt. was convicted under Sunday 
Observance Act, 1676 (c. 7). The chief constable 
gave a verbal consent before the information was 
laid, & gave consent in writing, under the above 
Act, after the information was laid & the summons 
issued :—Held: the prosecution was instituted 
when the information was laid, & therefore was 
not instituted with the consent in writing of the 
chief constable, & the conviction was bad.— 
THORPE v. PRIESTNALL, [1897] 1 Q. B. 159; 66 
L. J. Q. B. 248; 60 J. P. 821; 45 W. R. 223; 
13 T. L. R. 95, D.C. 

Annotations :—-Consd. Re Boaler, Pe Vexatious Actions Act, 
1896, [1914] 1 K. B. 122. Refd. Cowling rv. Taylor’s Drug 
Co. (1901), 66 J. P. 11; Beardsley v. Giddings (1904), 
2L.G. R. 719. 

1474. Criminal information—Not private person 
for offence of public nature—Grantable only to 
Attorney-General. |—The ct. will not grant a criminal 
information for a breach of a public statute 
creating a State offence on the application of a 








refuses Lo issue a warrant for the appre- 
hension of the persons accused, a writ 
of mandamus will not. lie to compel him 
to do so.—THOMPSON Vv. DEANOYERS, 
[1899] Q. R. 168, C. 253.—CAN, 


PART V. SECT. 1, SUB-SECT. 1.—D. 


am Summary proceedings—Complaint 

by or on behalf of party aggrieved.” } 
—-Upon a charge of threatening an 
assault, the information having been 
kWworn to by a person other than the 
one threatened & who was no relation 
to him :-—-Ueld: no objection lay to tho 
Wecaen that. ground.-—-AHwr op. 
BeCKIere (1s lL NS. WA. S.C. OR. 
l Aus. ) 1LN W. S.C. 

ws oe Tt is the right of 
every one to make a complaint with a 
view to the institution of criminal 


Wimeveeer en DP. 


— Ne ee ke TU WoW. dae AL. GOD, 
O. W. I. 710.—-CAN. 

- wT GH MBCLLETUL CULV, 
any person having knowledge of the 
commission of an offence may set 
the law in motion by a complaint, 
©ven though he is not personally 
interested or affected by the offence.— 


Re GANESH NARAYAN SATHE (1889), 
IL. R. 13 Bom. 600.—-IND. 


a. —--—- Complaid by constable. j— 
Where the issue of a warrant is 
authorised to scize gaming implements 
on the report of “ the chief constable 
or deputy chief constable ”’ it does not 
mean that the report must come from 
an officer having the exact title men- 
tioned, but only from one exercising 
such functions & duties as will bring 
him within the = designation used. 
Therefore, the warrant could properly 
issue on the report of the deputy high 
constable. The warrant would be 
good if issued on the report of a person 
who filled de facto the office of deputy 
high constable though he was not such 
de jurc.—O’'NEILL vt. A.-G. OF CANADA 
(1896), 26 8. C. R. 122.—-CAN, 


1474 i. Criminal information— Not 
private person for effence of public 
nature-—Grantable only to  Alttorneyzy- 
General.}—In the absence of the 
A.-G. from the Commonwealth, an 
indictinent was presented against the 
accused for an offence against a 
Regulation made under War Precau- 
tions Act in the name of the minister 








for the time being acting for & on his 
behalf :—J/eld: the indictment was 
pau.——n. v JUbp (1919), 19 S. KR. 
N.S. W. 59; 36 N.S. W. W.N. 44.— 
AUS. 

1474 ii. .]—A judge has the 
power to consent to a charge being 
preferred by any person, but the power 
should not be exercised in the face of a 
deliberate refusal of the Crown to 
prefer a charge, unless the evidence 
taken on the preliminary inquiry 
discloses such a strong primd facie cause 
against the accused as to suggest an 
abuse of his judicial discretion by the 
A.-G., or an attempt to stifle i. 
prosecution.— RR. v. WeEtss (1915), 
W. LL. KK. 458 5 








TOW. W. it 
D. L. R. 166; 6 Alta. L. R. 
CAN. 








1474 iii. «mas 
be laid by an agent of the 
out any preliminary inqgiu..,.  -- 
LEVERTON, [1917] 2 W. W._R._d¢ 
28 Can. Crim. Cas. 61; 34 D. L. 
614; 11 Alta. L. R. 355.—CAN. 
1474 iv. ~} -An acting A. 


need not be a lawyer & has author 
to prefer an indictment. The 
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Sect. 1.—Securing atlendunce of accused person: 
Sub-sect. 1, D. & E.] 

rivate person, but only on the information of the 

aw Officers of the Crown.—Hz p. CRAWSHAY 
(1860), 3 L. T. 320; 24 J.P. 805; sub nom. Ex p. 
CRAWSHAY v. LANGLEY, 8 Cox, OC. C. 356. 

1475. Corporation—By officer— Whether authority 
necessary.|—-An inspector of strects may lay an 
information for an offence under Mctropolitan 
Police Act, 1839 (c. 47), s. 60 (7), & it makes no 
difference that it purports to be laid ‘‘ on behalf 
of’? a borough council.—ALLMAN v. ILARDCASTLE 
(1903), 89 L. T. 553; 67 J. P. 440; 20 Cox, C. C. 
667; 21. G. R. 13, D.C. 

Annotation -—-Folld. Giebler v. Manning, [1906] 1 K. B. 709. 

1476. .|—Resp., a sanitary in- 
spector of a borough council, entered the premises 
of applt., a butcher, & seized certain meat, which 
was then taken before a magistrate & by him con- 
demned as unsound & ordered to be destroyed. 
On the same day a summons was issued on an 
information laid by resp., under Public Health 
(London) Act, 189L (c, 76), s. 47 (2), charging 
applt. with having the meat in his possession for 
the purpose of sale. Both the information & the 
summons stated that resp. was acting on behalf 
of the borough council, but he had not been ex- 
pressly authorised by the council to take proceed- 


CrimInaL Law 











ings against applt. Applt. was convicted :— 
Held: a private person could prosecute for an 


offence under sect. 47 (2) of the Act, & the absence 
of authority on the part of resp. did not invalidate 
the proceedings, the words ‘“ on behalf of” the 
borough council in the information & summons 
being merely surplusage.—GIEBLER v. MANNING, 
11906) 1 K. B. 709; 75 L. J. K. B. 468; 04 L. T. 
080; 70 J. RP. 1813 54 W. R. 527; 22 T. L. R. 
416; 50 Sol. Jo. 377; 21 Cox, UC. C. 160; 4L.G. BR. 
o61, D.C. 

Annotations :-—Refd. Dodd v. Pearson (1911), 80 L. J. K. B. 

927; Lake v. Smith (1911), 106 L. T. 41. Mentd. Kates 

v, Jeffery, (1914) 3 K. B. 160. 

1477. ——.|—Applt., on behalf of 
the Mayor & Corpn. of I.. preferred an information 
against resps. for damaging a holly tree at B., the 
property of the corpn., to the amount of £5. 
Applt. was chicf ranger of B., & stated on oath 
that he had a general power to prosecute for offences 
under the B. bye-laws on behalf of the corpn. The 
present proceedings were initiated, not under the 
bye-laws, but under Malicious Damage Act, 1861 
(c. 97), 5. 22. The solr. representing resps. asked 
for the production of a copy of the minute or 
resolution authorising applt. to prefer the informa- 
tion. Nosuch authority being produced, he raised 
the objection that as the information was laid on 
behalf of the corpn. of L. it was laid by a corporate 
body, & should therefore have been laid by an 
attorney duly appointed under the common seal 
or warrant of the corpn. I1t was contended that 
the justices could not proceed to hear the informa- 
tion. The justices acceded to this view & dis- 
missed the information :—Held: the information 
was properly laid.—DuclESNE v. FINCH (1912), 








ee 
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107 L. T. 412; 76 J. P. 877; 28 T. L. BR. 440; 
23 Cox, C. C. 170; 10 L. G. BR. 559, D. C. 

1478. Illegal society.|—A mutual society which, 
in addition to rules for the bond mutual relief 
of sick members, & for other ordinary purposes of 
a friendly society, includes also rules for the 
encouragement, relief, & maintenance of men on 
strike is not a friendly society within the meaning 
of 18 & 19 Vict. (c. 63), ss. 9 & 44, because such 
last-mentioned purposes are not analogous to 
those of friendly societies properly so called, & 
because such purposes are those of a trades union, 
& are illegal as being in restraint of trade. Con- 
scuuenuy the summary jurisdiction given to the 
justices by sect. 24 of the Act does not apply to 
cases of fraud or misappropriation of the funds 
of such a society on the part of any of its members. 
—HorNBY v. CLosE (1867), L. R. 2 Q. B. 153; 
8B. & 8.175; 36 L. J. M. 0. 43; 15 L. T. 568 ; 
31 J. P.148; 15 W. R. 336; 10 Cox, C. C. 393. 
Annotations :—-Exgld. R. v. Dodd (1868), 18 L. 1.89. Consd. 

Farrer v. Close (1869), L. BR. 4 Q. B. 602. Expld. R. v. 

Friendly Societies Registrar (1872), 41 L. J. Q. B. 366. 

entd. Cowan v. Milbourn (1867), 16 L. T. 290; KR. v. 

Stainer (1870), L. KR. 1 C. CG. R. 230; Mogul 8.8. Co. v. 

McGregor, Gow (1889), 23 Q. B. D. 598; Swaine v. Wilson 

(1889), 24 Q. B. D. 252; Russell v. Amalgamated Soc. of 

Carpenters & Joiners, [1912] A. C. 421; Pratt v. British 

Medical Assocen., [1919] 1 K. B. 244. 

1479. .|—Prisoner was indicted for forging 
a banker’s pass book, with intent to defraud. He 
was treasurer to a trades union, which was ad- 
mitted to be within the decision in Hornby v. 
Close (No. 1478, ante). It was contended that such 
a society, having no legal existence, could possess 
no funds, &, therefore, could not be defrauded :— 
Held: the objection of illegality was applicable 
only to the summary proceedings before magistrates 
provided by 18 & 19 Vict. c. 63, but did not extend 
to deprive the society of its remedy by indictment. 
—R. v. Dopp (1868), 18 L. T. 88. 

1480. Not prosecutor in forma pauperis.|/—li. v. 
CLARKE (1762), 3 Burr. 13808; 97 E. 1. 847. 

By indictment.|—-Sce Part VI., Sect. 3, post. 





E. Consent necessary to institute Proceedings. 


1481. Consent of board of agriculture & fisheries 
—Fertilisers & Feeding Stuffs Act, 1906 (c. 27).|-— 
Applts. on behalf of the Department of Agriculture 
é& Technical Instruction for Ireland, laid an in- 
formation against resps. before a magistrate in 
L. for failure to deliver an invoice of calf meal 
sold by them in B. to a purchaser in Ireland. The 
consent of the Board of Agriculture & Fisheries to 
the institution of proceedings had not been ob- 
tained :—Held: the consent of the Board of 
Agriculture & Fisheries was neccessary to such a 
prosecution in Hngland, by sect. 6 of the above 
Act, & notwithstanding sect. 12.—iu1, v. Puanix 
VETERINARY SUPPLIES, Lrp. (1911), 80 L. J. K. B. 
669; 105 L. T. 73; 75 J. P. 821; 22 Cox, C. C. 
508; 9 L. G. R. 731, D.C. 

1482. Consent of Attorney-General—Fiat need 
not be proved.|—It is not necessary to produce & 
prove the A.-G.’s fiat for the presentment of an 


omnia praecsumuntur rite csse acta has 
special application in considering acts 

one by ministers of the Crown.— 
qt. ae [1919] 2 W. W. R. 661. 


——w 


b. Where Act requires particular 
person to prosecute.J—Where an Act 
requ a particular person to prose- 
cute for an offence, the information 
must be laid by him, or at least by his 
authority, & in his name; & if it is 
laid in the name of another person the 
justice has no jurisdiction to proceed. 


e 


—StT. JouNn (MAYOR) v. MASTERS (1880), 
19 N. B. R. 587.—CAN. 

o. Whether person wishing to enforce 
civil claim.}—The criminal law cannot 
be resorted to for the enforcement of 
civil claims.—R. v. Suni (1881), 7 
Q. L. R. 226.—CAN. 

d. ——~.]—- A pltf. has a legal 
right to institute criminal proceedings 
against a deft., &, at the same time, to 
sue him for damages in a civil action.— 
HAMILTON v. CROWE (1897), 40 N.S. B. 
217.—CAN. 
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14821. Consent of Attorney-General— 
Fiat need not be proved.}—-On oe trial 
for perjury the Crown is not bound 
to prove that leave to prosecute has 
been obtained; if tho fact be that no 
leave was obtained it is for the prone 
to show it,—R. v. Inwoop (1896), 17 
N.8. W, UL. R.100; 12 N.5. W. WN. 
118.—AUS., 


1482 fi. ———  ——--,}—An informa- 
tion bore on its margin the words “ I 
consent to this prosecution. G. F. 
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indictment under Vexatious Indictments Act, 
1859 (c. 17).—R. v. DEXTER, LAIDLER & COATES 
(1899), 19 Cox, C. CO. 360. 

Annotations :—Refd. R. v. Turncr (1909), 3 Cr. App. Rep. 

103; KR. v. Waller (1909), 3 Cr. App. Rep. 213. 

1483. .|—A prisoner was convicted on an 
indictment charging him with an offence under 
Iéxplosive Substances Act, 1883 (c. 3), 5. 2. The 
consent of the A.-G. to the preferment of the 
indictment, which is required by sect. 7 of that 
Act, had not been obtained. Prisoner appealed 
against the conviction :—Held: the consent of 
the A.-G. not having been obtained, there was no 
jurisdiction to try the indictment, &, that being 
so, the Ct. of Criminal Appeal had no power to 
deal with the case under Criminal Appeal Act, 
1907 (c. 23), s. 4 (1), as one in which no substantial 
iniscarriage of justice had occurred & the conviction 
must, therefore, be quashed.—R. v. Bares, [1911] 
1K. B. 964; 801. J. K. B. 507; 104 1. T. 688 ; 
753. P. 271; 27 T. L. R. 3143; 55 Sol. Jo. 410; 
22 Cox, C. ©. 459; 6 Cr. App. Rep. 1538, C. CG. A. 
a a :—Distd. R. v. Metz (1915), 84 L. J. K. B. 


1484. Proof of consent.|—A conviction for 
an offence under Trading with the Enemy Act, 
1914 (c. 87), s. 1, shall not be quashed merely 
because formal proof of the consent of the A.-G. 
to the prosecution has not been given at the trial.— 
tev. Merz (1915), 84 L. J. K. B. 1462; 113 1. Ts 
4164; 79 J.P. 384; 59 Sol. Jo. 457; 25 Cox, C. C. 
67; 11 Cr. App. Rep. 164, C. C. A. 

See, further, CROWN PRACTICE, Vol. XVI., p. 490, 
Nos. 3723-3731. 

1485. Consent of Director of Public Prosecutions 
—Newspaper Libel Act, 1881 (c. 60)—Grant of flat 
is discretionary.}—When the Director of Public 
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fit under sect. 3 of the above Act for a criminal 
prosecution against the proprietor, etc., of a news- 
paper for a libel published therein, the High Ct. 
of Justice has no power to interfere, the matter 
being left by the Act entirely to his discretion.— 
La p. HuRTER (1883), 47 J. P. 724; sub nom. Ex p. 
HuBERT & Co., 15 Cox, C. C. 166, D. C. 

1486. —-— Defence of the Realm (Consolidation) 
Regulations, 1914.|—-The editor of a provincial 
newspaper, in the course of a conversation over the 
telephone with a London press agency, said: 
‘* For private information. Putting a lot of troops 
at D. & S. all day; arriving all day; several 
thousands ; expect some liveliness on sea.”’ [Pro- 
ceedings were taken against him under leg. 18 of 
the above Regulations by the competent military 
authority without the matter having been referred 
to the Director of Public Prosecutions, but the 
justices dismissed the information :—Held: having 
regard to the circumstances under which the con- 
versation took place, it was a communication or 
attempted communication of information for pub- 
lication in a newspaper, notwithstanding the use 
of the words ‘‘ for private information,’ & there- 
fore the alleged offence was a press offence, & the 
case ought to have been referred to the Director 
of Public Prosecutions before the proceedings were 
instituted. If it is possible on investigation that 
an alleged offence against the regulations may turn 
out to be a press offence, the matter must be 
referred to the Director of Public Prosecutions to 
decide whether or not proceedings shall be in- 
stituted.—Fox v. Spicer (1917), 86 I. J. K. B. 
580; 11617. 7.863; 813. P. 71; 33 T. L. R. 172 5 
15 L. G. R. 151, D. C. 

1487. Consent of chief constable—Sunday Ob- 
servance Prosecution Act, 1871 (c. 87).|—THORPE 


Prosecutions in 


Pearce ” :—Held : as the proper con- 
clusion from the document itself was 
that the signature was appended as 
an official act, it was to be regarded as 
wn Official signature, & that therefore 
judicial notice should be taken of the 
Nignature.—HOLLAND v, JONES (1917), 
V. L. R. 392.—AUS, 


1482 iii. ~} ~It was objected 
that no proof was given at the trial 
that the sanction of the A.-G. had 
been given:—Held: this objection 
Was not open to the ct. upon a case 
resorved, not being a question that 
could properly arise at the trial.— 
ee BARNETT? (1889), 17 O. R. 649.— 


1482 iv. --—— -}—Anacting A.-G. 

ix in a different position froin that of 
a deputy or agent. of the A.-G.: he is 
the A.-G, for the time being, & clothed 
With the powers & authority of the 
office. But, assuming that tho locum 
icnens of the office was not. intended to 
be included in the pono Hon “* A.-G.,”” 
the power given to Crown counsel 1s 
sufficiont authority Yor him to prefer 
the bill, without any direction.—R. v. 
FAULKNER (1911), 18 W. L. R. 634; 
19 Can. Crim. Cas, 47: 16 B.C. R. 229. 
1482 v. -}—By the direction 
of the A.-G., an indictment was pre- 
ferred against accused :—Held : tho 
indictment having been preferred at 
the direction of the A.-G., accused was 
properly before the ct.—R. v. PAWLI8KI 
W. LL. R. 675; 25 D.L. Mm. 

















--~~ - ~——~.}+—Whoere the Crown de- 
clined to Jay any charge against one 


OnmMm ttn 
ARSRWA SARC 


libel & also opposed 

~ the private prose- 

"7 WWasWwAh of the ct. to lay a 
or the ct. refused its consent as 
Crown could, notwithstanding 


ngland has refused to grant his 


such consent & laying of the charge, 
stop all proceedings.—Lt. v. Epwarps, 
[1919] 2 W. W. R. 600.—CAN. 

1484 i. ——— Proof of consent.}—A 
document signed by the A.-G. for the 
Commonwealth stating that he thereby 
‘consents to a prosecution being 
instituted against A. of Sydney in 
the State of N. S. W. for an offence 
against Trading with the Kneminy Act, 
1914,” is sufficient to authorise a 
prosecution of A. for an offence against 
the Act..-BERWIN v. DONOHOE (1915), 
21C. L. R. 1.—AUS. 

1484 ii. 1 ? BECK- 
Wir (1903), 23 C. L. T. 307.~-CAN, 

1484 iii. The Deputy 
A.-G. of Saskatchewan had no autho- 
rity to prefer a charge without tho 
written consent of the A.-G.--R. v, 
Durr (1909), 12 W. L. KK. 290.—CAN, 


1484 iv. .}-The deputy of 
the A.-G. of a province has no authority 
to grant loave for a prosecution tinder 
Lord’s Day Act.—-Re CRIMINAL CODE 
(1910), 48 S. CG. R. 4343; 30 C. L. T. 
O87 -—CAN. 


——- -——-, 1h. 0. 





anon | 














1484 v. —— ———-.]}-—When tho con- 
sent of the Solr.-Genl. has been ob- 
tained to the presentment of a bill of 
indictment, to which the grand jury 
have returned a true Dill, it must be 
presuined that the grand jury have 
satisfied themselves as to the sufficicncy 
of consent, & it is too late to question 
its validity at the trial._—R. v. ASNER & 
AWANUI (1888), 6 N. Z L. R. 592.— 


e. Cannot be delegated.j—Theo 
A.-G@. cannot delegate the power, 
which the legislature has authorised 
him personally to exercise, to direct 
that a bill of indictment be laid before 





the and jury.--ABRAHAMS wt. It. 
(1881), 6S. C. R. 10.—CAN. 
f. l— An  indictinent 








v. PRIESTNALL, No. 1290, ale. 


with the A.-G.’s name 
iis representative & not by 
himself, is not a compliance with 
R. 8S. C., ec. 174, 8. 140.—R. ve. Fokp 
(18838), 14 qQ. LF R. 231.—CAN. 


g. Write consent of judye—--leque- 
sites of consent.}--The written con- 
sent should contain a@ general state- 
ment of the offence alleged to have 
been committed, mentioning the name 
of the person in respect of whom the 
offence is alleged to have been com- 
mitted & the time & place, with suffl- 
cient certainty to identify the particular 
offence intended to be charged,——R. v. 
BRECKENRUWGE (1905) 6 O. W. TR. 
9013 O. L. h. 459.——CAN. 

h. Consent of Governor-General. } - 
On return of a habeas corpus for re- 
lease of a foreign sailor sent for trial 
by a justice of the peace on charge of 
having committed an indictable offence 
on board a British anys off the coast of 
British Columbia within tho jurisdic- 
tion of the Admiralty of Mngland :-- 
Held: proceedings before the justice 
of the peace may be taken before tho 
consent of the Governor-General is 
tales under Imperial Territorial Waters 

urisdiction Act, 1878, 8. 591-—R. tv. 
TANO (1909), 10 W. L. R. 522,—CAN. 

k. ——.}—Before an offender shall 
be committed under 41 & 42 Vict. ¢. 73, 
Imp., for trial by the magistrate the 
leave of the Governor-General must be 
had.—R. v. JOHANSON & LEW, [1922] 
2W.W. R. 1105; 38 Can. Crim. Cas. 
60,.—CAN. 

lL ——.}—A municipal corpn. is not 
a public servant within the meaning 
of Act IV of 1877, 8, 39, & may there- 
fore be prosecuted under the Penal 
Code without the preliminary sanction 
of the Govt. required by that scction. 
—R. v. CALCUTTA MUNICIPAL CORPN. 
520.— s 


for perjur 
signed by 
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Sect. 1.—Securing attendance of accused person: 


SUB-SECT. 2.—ARREST. 
A. Nature of Arrest. 


1488. What amounts to arrest— Whether physical 
contact necessary.|—An arrest must be by corporal 
seizing or touching deft.’s body. ‘Therefore if a 
bailiff only pronounce words of arrest, & show his 
warrant, & deft. escape, the ct. will not grant an 
attachment for a rescue, for he was not legally 
arrested.—-GENNER v. SPARKS (1704), 6 Mod. Rep. 
173; 1 Salk. 79; 87 i. R. 928. 

Annotations :-—Consd. Williams v. Jones (1735), Lee temp. 
Hard. 298. Folld. Russen v. Lucas (1824), Ry. & M. 26. 
Consd. Nicholl v. Darley (1828), 2 Y. & J. 399. Folld. 
Sandon v. Jervis (1859), E. B. & KE. 942 Refd. Hampshire 
» Godfrey (1739), 7 Mod. Rep. 2883; Grainger v. Hill 
(1838), 1 Arn. 42; Brown v. Chapman (1848), 6 C. B. 365. 
Mentd. Rich v. Woolley (1831), 7 Bing. 651. ; 

1489. -|—An actual touching of the 
person is not necessary to constitute an arrest.— 
BERRY v. SEMPRONIUS (1827), 5 L. J. O. S. K. B. 
21D. 

1490. Mere words insufficient.|— 
Words such as “I arrest you,” per se, will not 
constitute an arrest, but if, after the words of 
arrest, the party goes with the officer, & so 
acquiesces, it is an arrest.—RussEN_v. LucAs 
(1824),1 0. & P.1538; Ry. & M. 26, N. 97. 

1491. Power of capture unnecessary.| 
~~To effect a good arrest it is not necessary to have 

















the power of actual capture; & therefore where a | 


bailiff put his hand through a broken pane in a 
window of pitf.’s dwelling-house & touched him: 
— Held: there was a good arrest, the window not 
having been broken by the bailiff.—Sanpon v. 
Jervis (1859), BE. B. & E. 942; 28 L. J. Ex. 156; 
32 LL. T. 0.8. 375; 5 Jur. N.S. 860; 7 W. BR. 290; 
120 E. R. 760, Ex. Ch. 

-tnootations :—Refd. Thomas v. Rawlings (1859), 28 L. J. Ex. 

347; Nash tv. Lucas (1867), L. R. 2 Q. B. 590. 

1492. Submission to authority suf- 
ficient.]|—On a motion for an attachment against 
three persons who rescued a person taken in 
execution, the person who had been taken in 
execution having never been touched by the 
bailiff, it was therefore objected that there had 
been no legal arrest. 

This is a good arrest because although the bailiff 
never touched him he submitted to the process 
ae Cur.).—-HORNER v. Barryn (1739), Bull. N. P. 
61. 

Annotations :-—-Refd. Nicholl v. Darley ( foe). 

399; Grainger v. Hill (1838), 1 Arn. 42. @ 

Jones (1845), 7 Q. B. 742. 








2. Nh ae als 
ntd. Bird v. 





1493. —-— -——~.|—-RuSSEN v. Lucas, No. 
“", ante. 
1494, -.—— .|— Placing a party under 





restraint of a sheriff’s officer who holds a writ of 
capias, is an arrest, without proceeding to actual 
contact.—GRAINGER v. HILL (1838), 4 Bing. N. C. 
212; 1 Arn. 42; 5 Scott, 561; 71. J. GC. P. 85 ; 
132 KH. R. 769; sub nom. GRANGER v. Hinn, 2 
Jur. 235. 

Annotations :-—Consd.. Warner v. Riddiford (1858), 4 

Ce oBa Ne Se FSU, Att Se ee i: —— 


we woes be aedth (AOUE]y # INEW FLU. LUD | Lh. 
Development Co. v. Cluse (No. 2) (1901), 46 Sol. Jo. 2; 
Giblan vt. National Amalgamated Labourers’ Union of 
Great Britain & Ireland, [1903] 2 K. B. 600. 
-|-——MEERING vv. GRAHAME- 
WHITE AVIATION Co., Lyrp., No. 1739, post. 

1496. ---- Accompaniment of officer—After 
warrant shown.|—If{ a magistrate’s warrant be 
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~~ 


shown by the constable who has the execution of 
it to the person charged with an offence, & he 
thereupon, without compulsion, attend the con- 
stable to the magistrate, & after examination be 
dismissed :—Semble: this is not such an arrest 
as will support trespass & false imprisonment.— 

ARROWSMITH v. LE MEsuURIER (1806), 2 Bos. & 

Pp. N. R. 211; 4 Dow. & Ry. M. C. 538, n.3 11 

Moore, C. P. 440, n.; 127 EB. R. 605. Sane 

Annotations :—Distd. Berry v. Adamson (1827), 6 B. & C. 
428. Folld. Berry v. Sempronius (1827), 5 L. J. 0.8. K. B. 
215. Consd. Warner v. Riddiford (1858), 4 C. B. N. 8. 
180. Refd. Bates v. Pilling (1834), 4 Tyr. 231; Wood ». 
Lane & Cleaton (1834), 6 C. & P. 774; Brown v. Tbbetson 
(1845), 6. T. O. S. 194; Brown v. Chapman (1848), 11 
L. T. O. S. 453. 

1497. ——— Visit to officer—On request.]— Where 

a sheriff’s officer, to whom a warrant upon a writ 

against A. was delivered, sent a message to A., & 

asked him to fix a time to call & give bail, & A. 

accordingly fixed a time, attended, & gave bail :— 

Held: this was not an arrest, & an action for a 

malicious arrest would not lie against the party 

suing out the writ, although he had no cause of 

action.— BERRY v. ADAMSON (1827), 6 B. & C. 

528; 20. & P. 503; 9 Dow. & Ry. K. B. 658 ; 

108 BE. RR. 546. 

Annotations :-~Consd. George v. Radford (1828), Mood, & M. 
244. Refd. Reece v. Griffiths (1829), 5 Man. & Ry. K. B. 
120; Amor v. Blofield (1832), 9 Bing. 91; Bates v. 1 illing 
(1834), 2 Cr. & M. 374; Brown v. Chapman (1848), 6 C. Bs. 
365. 


1498. Unnecessary to inform prisoner of reason 
for arrest.]|—(1) A man may be arrested without 
warrant, under 3 Geo. 4, c. 40, s. 5, ay a@ person 
found in a dwelling-house, etc., with intent to 
commit a felony, if he is seen in the dwelling-house, 
but gets out of it, & is taken on fresh pursuit. It 
makes no difference that he was not seen getting 
out of the house, & was found concealing himself 
to avoid being apprehended upon other premises 
near. 

(2) Where the circumstances arc such that a 
man must know why a person is about to appre- 
hend him, he need not be told, & the arrest will be 
legal, & the resistance illegal, as much as if he had 
been told.—R. v. Howarry (1828), 1 Mood. C. C. 
207, C. C. RR. 
Annotations :—-.18 to (1) Consd. Downing v. Capel (1867), 36 

L. J. M. C. 97. Refd. Greentield v. Sykes (1853), 17 J. P. 
As to (2) Refd. Baynes v. Brewster (1841), 2 Q. LB. 

375; Moran v. Jones (1911), 104 L. T. 921. 

1499. -.j—R. v. Benriey, No. 311, ante. 

1500. No privilege from arrest under criminal 
process.|—Privilege of Parliament is no protection 
against an attachment for any contempt which is 
of a criminal & not a civil kind.— WELLESLEY 2. 
BEAUFORT (DUKE) (1831), 2 Russ. & M. 639; 39 

f. R. 53883; sub nom. Re Lona 

State Tr. N. S. 911, LL. Cc. 

Annotations :—Consd. Ke Ludlow Charities, Lechmere 
Charlton’s Case (1837), 2 My. & Cr. 316; Re Gent, Gent- 
Davis v. Harris (18838), 40 Ch. D. 190; He Armstrong, Ex p. 
Lindsay, [1892] 1 Q. B. 327. Refd. Stockdale v. Hansard 
(1839), 9 Ad. & El. 1; He Martin, Re p. Van Sandan 
(1844), De G. 55; Re Martin, He p. Van Sandan (1846), 
De G. 303; Gosset v. Howard (1847), 11 Jur. 750; Re 
Charity Comrs. (Hngland), #2 p. Tamworth School (1868), 
18 L. T. 233; Onslow’s & Whalley’s Case (1873), L. R. 9 





C, 





1501. .|—A warrant, issued upon an infor: 
mation cx officio under East India Co. Act, 1792 
(c. 52), s. 62, & expressed to be to answer for 
certain misdemeanours whereof the party was 
impeached, & also for certain penalties & forfeitures 
sucd for by the A.-G., is criminal process, under 


wie ee 
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amounts to arrest—-Whether physical contact necessary.}—There may be an arrest without imposition of 
there be a constraint ou a person's will—GREENWUOD v. RYAN (1) (1846), 1 Legge, 275.—AUS 
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which the party may be taken on his return home 

after a discharge from illegal custody by habeas 

corpus. ; : ms ; 

x party discharged from illegal civil process is 
privileged during his return home, but the house 
itself is no protection against criminal process 

(LoRD DENMAN, C.J.).—Re Douanas (1842), 3 

Q. B. 825; 3 Gal. & Dav. 509; 12 L. J. Q. B. 49; 

114 B. R. 724; sub nom. R. v. Douauas, 7 Jur. 39. 
1502. .|—A solr. who disobeys an order of 

the ct. made against him as an officer of the ct., 

commits a contempt of a criminal nature, & no 
privilege from arrest exists or can be claimed 
against the execution of an attachment issued to 
enforce such an order of the ct.—Re F'Reston 

(1883), 11 Q. B. D. 545; 52 L. J. Q. B. 545; 49 

Li. T. 290 ; 31 W. R. 804, C. A. 

Annotations :—Folld. Re Dudley (1883), 12 Q. B. D. 44. 
Consd. Re Dudicy, Ex p. Monet (1883), 53 L. J. Q. B. 16; 
Harvey v. Harvey (1884), 26 Ch. D. 644; Re Wray (1887), 
36 Ch. D. 138; Ae Gent, Gent-Davis v. Harris (1888), 40 
Ch. D. 190; Seldon v. Wilde, [1911] 1 K. B. 701. Refd. 
Re Wickham, Marony v. Taylor (1887), 35 Ch. D. 272; 
Re Grey. [1892] 2 Q. B. 440; Re Evans, Evans v. Noton, 
(1893) 1 Ch. 252 ; Seaward v. Paterson (1897), 66 L. J. Ch. 


267. Mentd. Haydon v. Haydon (1911), 104 L. T. 477; 
Scott v. Scott, [1913] A. C. 417. 


1503. |}—A solr. received on behalf of a 
client a sum of £339, which he paid into his account 
with his own bankers, & dealt with as his own 
money. He afterwards forwarded to his client a 
sum of £100, & refused to pay the balance on the 
ground that he had a claim against an agent whom 
the client had employed to communicate with him. 
Application having been made to the K. B. Div. 
to compel the solr. to pay the money, the matter 
was referred to a master, who reported that the 
balance was due from the solr. to his client. An 
order was made by the K. LB. Div., & also a subse- 
quent order was made at chambers, that the solr. 
should pay the balance claimed to his client. 
These orders not having been complied with, an 
order for the attachment of the solr. was made by a 
judge at chambers :—Held: the orders for the 
payment of the balance claimed were not merely 
in the nature of civil process, but were orders 








made against the solr. as an officer of the ct., & the | 


atda nh ant awn re 


properly granted.—Re DupLEY 

(1883), 12 Q. B. D. 44; 49 L. T. 7373; sub nom. 

Re DuDLEY, Ea p. Monet, 53 L. J. Q. B. 163; 32 

W. R. 264, C. A. 

Annotations :—Consd. Re Strong (1886), 32 Ch. D. 342; 
Re Wray (1887), 36 Ch. D. 138; Re Gent, Gent-Davis v. 
Harris (1888), 40 Ch. D. 190. Refd. Re Grey, [1892] 2 

. B. 440; Seldon v. Wilde, (1911) 1K. B. 701, Mentd. 

Godfrey v. G. (1895), 73 La. T. 599. 

1504. Child under seven cannot be arrested.}]— 
An infant under the age of seven is incapable of 
committing a felony, &, if given into custody on 
the charge of committing one, an action for false 
imprisonment will lie—MAnsH v. LOADER (1863), 
14 C. B. N. S. 535; 2 New Rep. 280; 11 W. R. 
784; 143 BE. RR. 555. 


B. Effecting Arrest. 
1505. Use of force.]—If a constable is preventing 
a breach of the peace, & any person stands in his 
way with intent to hinder him from doing so, the 
constable is justified in taking such person into 
custody, but not in giving him a blow. 
As to the handcuffing of the boy who had fought 
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1507 i. Use of handcuffs.}—Pltf., a 
workman in the central prison, in the 
employment of a contractor therein, 
was detected conveying tobacco to a 
convict, contrary to the rules in force 
& to the provisions of the Central 
Prison Act, whereupon the warden 


apprehension 


586 .—-CAN. 


directed a constable to arrest. him, 
Which he did, & though under no 
of pltf. 
attempt to escape, handcuffed him :— 
field; in the circumstances the hand- 
cuffing was not justifiable, & the con- 
stable was liable in trespass therefor.— 
HAMILTON v, Massik (1889), 18 O. R. —CAN,. 
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& taking him to the watch-house, the constable 
was justified (BuRROUGH, J.).—LEvy v. Epwarps 
(1823), 1 C. & P. 40. 

1506. |—A., a constable employed to 
guard a copse from which wood had been stolen, 
saw B., come from it, who, on being called to 
stop, ran away, & A., having no other means of 
apprehending B., fired at’ & wounded him. B., 
had just before committed a felony in the copse, 
but A. did not know it. A. was convicted of 
having feloniously wounded B.:—-Held: the 
conviction was right.—R. v. DADSON (1850), 3 
Car. & Kir. 148; 2 Den. 35; T. & M. 385; 4 
New Sess. Cas. 431; 20 L. J. M. C. 573 16 
L. T. 0. S. 5143; 14 J. P. 7543; 14 Jur. 10515 4 
Cox, C. C. 358, C. C. R. 

1507. Use of handcuffs.J—LrEvy v. EDWARDS, 
No. 1505, ante. 

1508. .|—A constable, arresting a man on 
suspicion of felony, is bound to take him before a 
magistrate as soon as he reasonably can. A 
constable has no right to detain a prisoner three 
days without taking him before a magistrate in 
order that, evidence may be collected in support. of 
a felony with which he is charged. 

A constable has no right to handcuff a prisoner 
except he has attempted to escape, or except it is 
necessary in order to prevent his escaping. 
Wriarr v. Court (1825), 4 B. & C. 596; 6 Dow. & 
Ry. K. B. 623; 3 Dow. & Ry. M. C. 299; 4 
L. J.O.S. K. Bo. 17; 107 E. R. 1182. 

1509. -|—The right of searching persons in 
custody must depend on the circumstances of cach 
particular case, & the mere fact of a person being 
drunk & disorderly will not justify a police officer 
searching his person, although the officer may have 
received general orders to search all persons in 
custody ; but any person, whatever may be the 
nature of the charge, may so conduct himself, by 
reason of violence of language or conduct, that it 
may be prudent & right to search him, as well 
for his own protection as for those entrusted with 
the duty. 

The same rule applies to handcuffing persons in 
custody, & the right must depend on the circum- 

















' stances of each particular case, as, for instance, 


the nature of the charge, & the conduct & temper 
of the person in custody. There cannot be any 
general rule that will justify a constable in resorting 
to the extreme measure of handcuffing a person 
in custody for a misdemeanour to a felon, & 
marching them through the public streets from the 
police station to the magistrate’s oflice.—LEIGH 
v. COLE (1853), 21 L. T. O. S. 144; 6 Cox, C. C. 
329 


1510. .|—Pltfs. were owners of a field in 
which defts. were walking with loaded guns at 
half-cock in their hands. Pltfs. desired them to 
withdraw & give their names, & on their refusal 
advanced towards them apparently as if to appre- 
hend them. Defts. half raised their guns, which 
they pointed towards them, & threatened to shoot 
them. Pltfs., one of whom was a constable, then 
gave them in charge to a policeman for shooting 
with intent, & he, with their assistance, seized & 
handcuffed them :—Held: the handcuffing was 
unlawful.—OsBorRN v. VEITCH (1858), 1 F. & F. 
317, N. P. 





1507 ii. JA police officer who 
makes an arrest is justitied in hand- 
cufing the person arrested if he has 
reason to believe that the prisoner 
may otherwise escape.—I'RASER Uv. 
Soy (1918), 52 N. 8S. R. 476; 44 
D. L. R. 437; 30 Can, Crim. Cas. 367. 
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Sect. 1.—Securing attendance of accused person: 
2, 2, B., C., D. & EF. (a). 

1511. .|—Handcuffing is only justifiable 
where reasonable necessity exists for it, & if it is 
resorted to in the absence of such necessity the 
party so treated may bring an action to recover 
damages for such a grievous indignity (LORD 
RussKELL oF KILLowEN, C.J.).—R. v. TAYLOR 
(1895), 59 J. P. 393. 


C. Searching Prisoner after Arrest—Disposal of 
Property. 


1512. Right to search.]—It is often the duty of 
an officer to search a prisoner. If, for instance, a 
man is taken in the commission of a felony, he 
may be searched to see whether the stolen articles 
are in his possession, or whether he has any instru- 
ments of violence about him; &, in like manner, 
if he be taken on a charge of arson, he may be 
searched to see whether he has any fire-boxes or 
matches about his person. It may be highly 
satisfactory & indeed necessary, that the prisoner 
should be searched. If a tradesman should be 
charged with an offence such as non-payment of 
penalties, & he appeared before the magistrate 
by counsel & not in person, & a warrant issued 
against him not charging him with any crime, but 
merely to make him appear in person, the act of 
searching him would be contrary to law. It is 
said that the search might be justified, because the 
person in custody might have some instrument 
about. him with which he might make away with or 
injure himself, or the alderman before whom he 
is brought. This does not appear a satisfactory 
reason; if assumes that when a man is appre- 
hended, becausc he has in the first instance appeared 
by counsel, & not in person, he will take with him 
the means of committing suicide or murder. This 
is a most absurd supposition (LORD CAMPBELL, 
C.J.).-—BESSELL v. Winson (1853), 1 E. & B. 
492,n.; 22 L. J. M. O. 94, 95, n.; 20 L. T. O. S. 
233,n.3 175. P. Jo. 52; 118 KE. R. 518. 

Annotation --—Mentd. R. v. Thompson, (1909] 2 K. B. 614. 
1513. —-—.|—-LEIGH v. CoLE, No. 1509, ante. 
1514. Disposal of property found on prisoner— 

Whether right to retain—-If unconnected with the 

charge.|——If a person, taken on a charge of stealing 

a horse, have the horse in his possession when he 

is apprehended, any money found upon him ought 

not to be taken away from him.—R. v. JONES 

(1834), 6 C. & P. 31535 2 Nev. & M.M. C. 177. 
1515. ——-- ———-.|—A constable who 

apprehends a prisoner has no right to take away 

from him any money which he has about. him, 
unless it is in some way connected with the offence 
with which he is charged, as he thereby deprives 

him of the means of making his defenece.—R. v. 

O'DONNELL (1885), 7 C. & P. 188; 2 Nev. & 





AND PROCEDURE. 


apprehended a person on a charge of rape, took 
from him a watch & other articles. The judges of 
the ct. at. which he was indicted, on motion sup- 
ported by affidavit, directed the property to be 
given up to prisoner saying that it ought not to 
have been taken from him.—R. v. KINSEY (1838), 
7C. & P. 447; 3 Nev. & M. M. CO. 450. 

1517. -|—Property found on a 
prisoner which is in no way connected with the 
charge ought not to be taken from him.—Ez p. 
GRIFFITHS (1845), 1 New Piact. Cas. 119. 

1518. —— —— .]—Deft., committed to 
take his trial at the assizes for assaulting a con- 
stable, had a sum of £2 8s. 8d. taken from him by 
the constable who conveyed him to prison, to pay 
for, as was alleged, the expenses of conveying him 
to the prison, & his maintenance in prison, till the 
trial, this being the ordinary practice in the count 
of S.:—Held: the practice was quite wrong, 
the judge at the assizes directed the money to be 
es to deft.—R. v. Bass (1849), 2 Car. & Kir. 
822. 

1519. J—The ct. will direct 
money found upon a prisoner to be restored to him 
before trial, if it appear by the depositions that 
it is in no way material to the charge on which he 
is to be tried.—R. v. BARNETT (1829), 3 C. & P. 600. 
Annotation :—Refd. Dillon v«. O’Brien & Davis (1887), 16 

Cox, C. C, 245. 

1520. Partial restoration for pur- 
pose of defence.|—Where a prisoner, a week after 
the commission of the offence, was apprehended on 
a charge of robbing A. of £25 in notes, & £9 in 
gold, & on prisoner was found a sum of £12 in gold, 
but none of it identified, the judge ordered £5 to 
be restored to prisoner, in order to enable him to 
a his defence.—R. v. Roonry (1836), 70. & P. 
515. 

15621. ——- ——— Whether authority to 
order restoration.]|—Semble: neither a judge nor a 
justice of the peace has power to make an order 
for the delivery to a prisoner of moncy found on 
his person, such money being unconnected with the 
charge.—RH. v. Prerce (1852), 20 L. T. O. S. 182; 
6 Cox, C. C. 117. 

1522. Disposal after conviction.] 
—After the trial & conviction of a felon, the judges 
who presided at the trial made an order, directing 
that property found in his possession when he was 
apprehended should be disposed of in a particular 
manner. This property was not part of that 
which had been stolen, nor was it connected there- 
with :—Held: the order was bad, as the Judges 
had no jurisdiction to make it.—R. v. LONDON 
Corpn. (1858), FE. B. & KH. 500; 27 1. J. M. C. 
231; 4 Jur. N.S. 1078; 120 BK. R. 5993 sub nom. 
R. v. Prexcek, Bell, C. C. 235; $ Cox, C. C. 344 3 22 
J.P. Jo. 3683 previous proceedings, sub nom. R. v. 
Pierce (1857), 7 Cox, C. ©. 206, Ix. Ch. 
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PART V. SECT. 1, SUB-SECT. 2.—C. 


1520 i. Disposal of property found on 
prisoner— Whether right to retain—JIf 
unconnected with the charge—Partial 
restoration for yurpose of defence, |}— 
An application to hand over money 
found on wo prisoner at the time of his 
arrest for the purpose of his defence 
should be made to the judge at the 
trial & not to a Judge in Chambers,— 
RK. v. CANE & JAMKS (1890), 16 V. L. R. 
164.—AUS. 

1621i. - ~———~ Whether autho- 
rity to order resturation.]—It appearing 
that money taken by the police from 
& prisoner would not be required as 
evidence by the Crown, the ct. ordered 
it to be restored.—R. v. HARRI (1883), 








1523. 











1521 ii. —— ——~ - —-—,}— Where 
articles, unconnected with the offence 
charged & not required for the purpose 
of evidence, were taken from accused 
by the police :-—-sleld : ordered to be 
restored.—-Hyr p. MAUMICHAEL (1904), 
7 Can. Crim. Cas. 549,.—CAN, 

1521 iii. —---—___. -__ ——_., }—-Mone 
taken by the police from a party 
charged with murder was ordered to 
be returned to him on his acquittal. 

Unless a party be charged with 
taking money or money’s worth, he 
ought not, on apprehension, to be 
deprived of his money.—R, v. M‘'Kay 
(1844), 3 Craw. & D. 205.—IR. 


m. If connected with 











If connected with charge.|— 


The ct. will not order that money taken from a 
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charge— Disposal after acquittal, }—The 
constable who apprehended prisoner 
took from his person 178. 6d. Prisoner 
was acquitted on an indictment for 
17a. 6d,:—l/eld: the judgo 
who tricd prisoner could not make any 
order for the disposition of the money 
so taken from prisoner.---R. v. KroaH 
(1842), 2 Craw. & ™ °""* OT 


1523 1. -/-When a 
person is urrested for committing a 
felony or misdemeanour, any property 
in his possession beloved to have been 
used by him for the purpose of com- 
nutting the offence may be selzed & 
detained as evidence in support of the 
charge ; &, if necessary, such property 
may be taken from him by force, pro- 
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Part V.—PROCEEDINGS PRELIMINARY TO INDICTMENT. 


prisoner charged with high treason be restored 
to him, unless it be made appear to the ct. that 
the money forms no part of the proof against him. 
The ct. before whom a prisoner is charged with 
high treason will not order that papers taken from 
his house should be restored to him, neither will 
they order that he shall be furnished with copies 
4 State Tr. N.S. 85. 
-—Refd. Dillon v. O’Brien & Davis (1887), 16 
aroma 0. one dMenta. R, v. O'Connell (hi a4), 5 gtate 
Tr. N.S 13 RB tate Tr. N. 8. 467; 
R. v. Smith O’Brien Tr. N. 8.1; R. wv. 
Duffy (1849), 7 State Tr. N. 8. 795; Mansell v. R. (1857), 
8k. & B. 64; 2. v. Crippen, {191]]) 1 K. B. 149; Broud- 
hurst, Meanley v. Hill (1918), 13 Cr. App. Rep. 125; 
R. v. Bliss Hill (1918), 82 J. P. 194. | 


1524. —— -|—-The police have power 
under a warrant for the arrest of a person charged 
with stealing goods, to take possession of the goods 
for the purposes of a prosecution.—TYLER & WITT 
v. LONDON & SouTH WESTERN Ry. Co. (1884), 
Cab. & El. 285. 

1525. —— ——— Money belonging to 
receiver in possession of thief.])—Upon an indict- 
ment against a party as a receiver, the ct. will not 
order money to be given up which is found in the 
possession of the principal, although it appears 
to belong to appct., & to be necessary for his 
defence, & although there is no evidence to show 
that it is any part of the proceeds of the robbery.— 
R. v. HEORDLEY (1843), 2 L. T. O. S. 247; 1 Cox, 
C. C. 42. 

1526. Order for partial restora- 
tion.|—-A prisoner indicted for uttering two forged 
promissory notes, one for £29, & another for £26, 
when called on to plead, applied to the judge to 
order 28 soverei found on him when he was 
apprehended to be restored to him. There was 
ground for supposing that £26 of the sum found 
was the proceeds of the alleged forged note for 
that amount, & the judge therefore ordered that 
£2 only should be Lebae back to prisoner.—R. v. 
Buraiss (1886), 7 O. & P. 488. 

1527. Retention after conviction.] 
—~Money in the possession of prisoner, which is 
taken possession of by the police upon his appre- 
hension, & retained by them after his conviction, 
does not render the police debtors to prisoner, & 
is not a debt due from them to prisoner which 





























can be attached by a cement creditor of prisoner | 


by garnishee proceedings under R. S. C. Ord. 45, 
r, 1.—BIcE v. JARVIS, GARLAND & KENT (1885), 
49 J. P. 264, 
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vided no unnecessary violence is used, 
—~DILLON ». O’BRIEN & DAVIS (1887), 
16 Cox, C. C. 246 

1528 ii. 


assaultin 
tion of his duty. 


Creep 
a 





een eed 





n a 
coustable 


-+—Where a 
crson is arrested for committing a 
clony or misdemeanour, any pre ort 
in his possession or control, bun fide 
believed to be necessary & material 
evidence for the prosecution, may be 
seized & detained as evidence in sup- 
pork of the cha 


B., 


B. disabled. B. 


TZe.—-CARMICHAEL 2. 


serjt. S. while in the execu- 
Jt was proved that 
. rigsoner made use of obscene language 
ublic place within var of 
who = arrested m. 

Prisoner thereupon assaulted K., took 
his baton from hin, 
down, & threw his baton Bey 
went imme 

the police-station & informed S8., his 
superior officer, & 8S. 
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—A judge has no jurisdiction to make an order 
that certain pawn-tickets found, when arrested, 
on a person who has been convicted & sentenced 
for uttering a forged bill of exchange, should be 
delivered over to prosecutor, although there is 
reason to believe that the goods represented by the 
pawn-tickets were purchased by the proceeds of 
the forged bill.—R. v. RoLFsE (1889), 53 J. P. 823. 


D. Procedure after Arrest. 


1529. Accused must be taken before a magistrate 
—Unreasonable delay.|—Wriaght v. Court, No. 
1508, ante. 

1530. -|-—If the servant of the owner of 
property find a party actually committing an 
offence against Larceny Act, 1827 (c. 29), & 
apprehend him under sect. 63 of that Act, &, while 
taking the party to a magistrate, such party kill 
him, this will be murder ; but if the servant. cither 
did not see him in the actual commission of the 
offence, or be taking him to any other place than 
before a magistrate, it will not be murder.—I. v. 
CuRRAN (1828), 3 C. & P. 397. 

1531. |—A private person cannot appre- 
hend another, upon a suspicion of felony, for the 
purpose of taking him to the place where the 
theft was committed, in order to ascertain whether 
he was the thief.-——-H ALL v. BOOTH (1834), 3 Nev. & 
M. K. B. 316. 

1532. ——~— Magistrate delaying to deal with 
accused.|—Two constables were taking pltf. before 
a magistrate on the Monday, when they met the 
magistrate in the street, who desired them to 
bring him up for examination on the Tuesday. 
They did so, when the magistrate fined him £1 :— 
Held: it was the duty of the magistrate either to 
have gone into the case on the Monday, or to have 
desired that a should be taken before another 
magistrate.—EDWARDS v. FERRIS, LEwis & WELLS 
(1836), 7C. & P. 542, N. P. 

1533. Accused must be taken to prison by direct 
route.|—A person justified under 7 & 8 Geo. 4, 
c. 30, in causing the arrest of another must do it 
‘‘immediately,’’ & he must send him by the direct 
road to the lock-up; for if he send him eatra viam 
he would be a trespasser against the person so 
arrested.—MoRRIS v. WISE (1860), 2 I’. & F. 51. 


| 

| 

| BE. Arrest without Warrant. 
| 

i 








(a) In General. 
1534. No authority to arrest at common law.|]— 
Suspicion that a party has, on a former occasion, 
committed a misdemeanour, is no justification for 





| giving mim in charge vO 4% CUDSLBVIE WITNOUL ao 


(1876), 14 N.S. W. LL. RR. 419.~—AUS, 

1534 ii. -+~—A constable is not 
authorised to Sperenend without. war- 
rant a person whom he with reasonable 
cause suspects of having committed an 
offence which is not an indictable 
offence.—-NOLAN v. CLIFFORD (1904), 
10. L. R. 429.—AUS., 


1634 iii. -}+—Criminal Codo, aa, 22 
& 23, are a codification of the common 





knocked him 
leaving 
fately to 





promptly went 


OGoWEN (1903), 8 Nfld, L. R. 697. | to the place where the assault had been | {2W2,,, merely Justify, the personal 
NFLD. made on B. & there found prisoner. justice or constable, on his own view, 
1528 if, - I-A con- | G. 0. who was present, charged deft. , : Ai 





stable who is legally authorised to arrest 
an accused person may, at the time of 
such arrest, & as incidental to it, 
selze & take possession of articles in 
the possession or under the control of 
the accused person, as evidence tend- 
ing. to show the gutlt of such person.— 


BARNETT & GRANT», C! 
21 N.2Z. L. R. NE ee nee). 


PART V, SECT. 1, SUB-SECT. 2.— 


for assaulting CG. 


15841. No authority to a . 
mon law.}—Prisoner wee ponricwd oi 


with assaulting him, whereupon 38., 
who had no warrant for the appre- 
hension of the prisoner, said, touching 
him on the shoulder, ‘‘ I arrest you for 
disarming constable B. of his baton 
while in the shee rot of his duty & 
committed the assault on S. of which 
he was convicted :-—Held: 
viction was bad & should be quashed. 
¢ The arrest of prisoner b 
a) & warrant was on a charge of an 
assault which S. had not witnessed, & 
it was therefore illegal.—-R. v. SMITH 


or on suspicion, or calling on some one 
present to assist him. They do not 
authorise a justice to direct a constable 
to make an arrest elsewhere without 
warrant.—-MCGUINKaSs v. DAFOE (1896), 
23 A. R. 704; 27 O. R. 117.—CAN 





1534 iv. .}}-~A constable is not 
justified in taking a person into custody 
& depriving him of his liberty on ao 
criminal charge without a warrant 
issned by competent  authority.— 
MOUSSEAU v. MONTREAL Ciry (1807), 
Q. R. 12 8S. C. 61.—CAN, 


1534Vv, .}+~—Deft., a police officer, 


Prisoner then 
the oon- 
S. without 
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Sect. 1.—Securing atlendance of accused person: 
Sub-sect. 2, E. (a) & (b).] 

justice’s warrant.—Fox v. Gaunt (1832), 3 

B. & Ad. 798; 1L. J. K. B. 198; 110 KE. R. 293. 

1535. ——.J—In an action of trespass for 
assaulting pltf., & causing him to be taken to a 
police station, & afterwards before a magistrate 
upon an unfounded charge :—Held: the plea 
was bad, inasmuch as it neither alleged that a 
felony had been committed, so as to make it a good 
justification at common law, nor that pltf. had 
been “found committing’? any offence against 
the provisions of 7 & 8 Geo. 4, c. 29, so as to justify 
his apprehension without. warrant, under sect. 63 
of that statute MATHEWS v. BIDDULPH (1841), 3 
Man. & G. 390; 4 Scott, N. R. 54; 133 E.R. 
1195; sub x0m. MATTHEWS v. BIDDULPH, 11 
Lied cM. Ge 18. 
Annotations :—Refd. Davis +. Swift. (1843), 7 J. P. 672; 

Walters a. Smith (1913), 83 L. J. K. B. 335. 

1536. .|—A constable, at common law, is 
not justified in imprisoning a person in the belief 
that he has committed a misdemeanour.-— GRIFFIN 
v. COLEMAN (1859), 4 H. & N. 265; 28 L. J. ex. 
134; 157 E. R. 8410; sub nom. COLEMAN v. 
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GRIFFIN, 32 L. T. O. S. 333; sub nom. COLMAN v. 
GRIFFIN, 23 J. P. 327. 
Ane :—Mentd. Walters v. Coghlan (1872), L. R. 8 


1537. ——.|—I..,, a constable, having been 
informed by his wife that P. had indecently 
exposed himself to her & another woman, went in 
search of P., & then without any warrant arrested 
P., who resisted, but without unnecessary violence. 
P. having been charged with & convicted of 
assaulting L. when acting in the discharge of his 
duty :—Held: the conviction was wrong, for the 
arrest by the constable being illegal, prisoner was 
justified in freeing himself.—PUNSIION v. LESLIE 
(1879), 43 J. P. 605, D.C, 

1538. .|—A constable who sees @ person 
riding a bicycle without a proper light contrary to 
Local Government Act, 1888 (c. 41), 5s. 85, has no 
power at. common law... to stop him for the 
purpose of ascertaining his name & addrcss.— 
HATTON v. TREEBY, [1897] 2 Q. B. 4523; 66 
L. J. Q. B. 729; 77 1. T. 3093; 61 J. P. 5863 46 








W.R.6; 138 T. L. R. 5563 18 Cox, C. C. 6338, D.C. 
1539. Exception in case of cheating with 


false dice.|—A private person may justify arresting 


arrested pltf. on the charge of having 
unlawfully assaulted, beaten, wounded, 
& ill-treated P., a police officer, while 
in the discharge of his duty, occasioning 
actual bodily harm. Deft., at the time, 
held a warrant for pltf.’s arrest, but it 
had not been indorsed for service out 
of the jurisdiction. lye from the 
warrant deft. had actual knowledge of 
the commission of the offenee for which 
the arrest was made. In an action by 
pitf. claiming damages for unlawful 
arrest & imprisonment :—/Held: it 
was competent for deft. to contend 
that the arrest. was made under Code, 
8. 25, independent of the warrant, & 
to justify such arrest by showing that, 
at. the time the arrest was made, he 
was aware that pltf. had committed 
the offence of unlawfully wounding.-— 


JORDAN t. McDONALD (1898), 31 
N.S. R. 129.—CAN. 
1534 vi. ./—-A peace officer who 





arrests a person, charged with obtain- 
ing goods by false pretences with intent 
to defraud, on a request by telegram 
from another Province of Canada, 
where the offence is alleged to have 
been committed, may justify the 
arrest & detention of his prisoner under 
Criminal Code, 8. 22 or 8. 552, sub-s. 2, 
by alleging, (a) that prisoner has 
actually committed such offence, or 
(6) that he, the peace officer, on 
reasonable & probable grounds, be- 
lieves that prisoner committed the 
offence charged.—R. vv. CLOUTIER 
(1898), 12 Man. L. Rt. 183.—CAN. 

1534 vii. .}—Prisoner was ine- 
dicted & tried for having assaulted a 
peace officer in the execution of his duty 
contrary to Criminal Code, 8. 263 :— 
Held: had a crime been committed 
by prisoner under Criminal Code, 
8. 552 (3), the peace officer would have 
been justified in making the arrest 
without any warrant.—R. v. Cook 
(1906), 3 W. L. R. 553.—CAN., 

1534 viii. .}-—Arrest without a 
warrant®& not on view, on a charge of 
keeping a common bawdy-house, is 
illegal, & if objection is taken to the 
jurisdiction of the magistrate the con- 
viction will be quashed.—-R, v. WatL- 
LACE (1915), 32 W. Il. R. 264: 24 
D. L. R. $25; 8 Alta. L. R. 472.—CAN. 

1534 ix. ———.}—-No person can be 
arrested without a warrant on a charge 
of keeping a disorderly house.—R. »v, 
YounG KEE, [1917) 2 W. W. R. 442, 
654; 37 D. L. R. 121; 28 Can. Crim. 
Cas. 161.—CAN. 

15384 x. -/-A conviction for es- 
caping from custody, while under 
arrest for common assault, cannot be 











sustained where it) appears that the 
policeman who made the arrest did 
not see the assault committed, & made 
the arrest without warrant.—R. v. 
STACKHOUSE (1917), 52 N.S. R. 242,.— 
CAN. 

1534 xi. -}-In the absence of any 
statutory provision in Liquor Licence 
Act, enabling a peace officer to arrest 
without a warrant, a person whom he 
finds committing an offence under it, 
such an arrest is illegal, & the magis- 
trate before whom the accused is 
brought in custody without a warrant. 
or summons after such illegal arrest. 
has no jurisdiction to proceed with the 
trial in the face of deft.’s objection 
then taken that he was not properly 
before the magistrate.—-R. rv. POLLARD 
(1917), 29 Can. Crim. Cag. 35; 39 
D. L. R. 1411: 3 W. W. BR. 7543 13 
Alta. L. R. 157.—CAN. 


1534 xii. .}--A. entered a church 
during the celebration of Divine ser- 
vice, & though offered a seat by the 
churchwarden, went into another seat 
allocated to a parishioner, & refused 
to leave it, notwithstanding the remon- 
strances of the churehwarden; & 
deft., who was a J.P., & present. at the 
time, thereupon took him into custody, 

kept him in custody. until the 
clergyman & churchwarden= should 
swear informations against him, which 
they did; & on pltf.’s not getting two 
sureties, as provided by 6 Geo. J, c. 5, 
deft. committed him to gaol. Pit, 
brought an action against deft. for 
assault & false imnprisonment, & deft. 
pleaded the above facts :—Held: on 
demurrer to the defences, that they 
must be set. aside as not justifying the 
assault. or even the false imprisonment, 








as deft. had not brought the offence - 


charged against pltf. within the pro- 
visions of the Act.—R. v. Pok (1866), 
15 L. Ty. 37.—IR. 


1534 xiii. ---Knowledge by a 
police constable that a warrant has been 
issued by a duly authorised magistrate 
for the arrest of a particular person 
for felony constitutes a sufficient 
ground for reasonable suspicion that 
a felony has been committed by such 
person, so as to authorise such con- 
stable to arrest him, & if the warrant 
has been granted at a distance from 
the place where he is to be found the 
constable is entitled to bring him in 
custody before a justice having 
jurisdiction in the place at which the 
arrest is made & to obtain a reasonable 
remand until the warrant shal! arrive 
& be backed pursuant to 14 & 15 Vict. 
Cc, 93.—CREAGH v, GAMBLE (1888), 24 





| L. R. Ir, 458.—-IR. 


1534 xiv. ———.]—At. common law a 
police offfcer is entitled in special 
circumstances to apprehend without 
a warrant, it being always a question 
Whether the circumstances justified 
the apprechension.—-PRGGIE v. CLARK 
(1868), 7 Maeph. (Ct. of Sess.) 893 
4) Se. Jur. 52.- SCOT. 

1534xv. —--—~.}-—Glasgow Police Act, 
1866, 8. 8&8, empowers constables 
within the city to take into custody 
without any other authority than the 
Act any person ‘‘ who is either ac- 
cused or reasonably suspected of hav- 
ing committed ’> w penal offence 
SHEARER v. SHIELDS, (1914] A. C. 808. 


n. Objection to  magistrate’s 
jurisdiction—-M ust be mude promptly. } 
—Accused was arrested without a 
warrant, was brought before the magis- 
trate, & the evidence in chief & cress- 
examination of one witness was taken, 
& the case was adjourned, accused 
boing released on recognisance :— 
Held: onthe resumption of the hearing 
it was too late to object, for the first 
time, that accused was arrested without 
a warrant & so was not. properly before 
the magistrate.--—-R. vu Woopwarp, 
[1923] 3 W. OW. RR. 69735 39 Can. Crim. 
Cas. $11.---CAN. 


_— 





tceeduimtenaneaetaed 


oO. -——,]--If one is 
arrested & brought before a magistrate 
without a warrant in a case in which 
arrest. without @ warrant is not 
authorised & ho objects to the jurise 
diction of the magistrate over his 
person on that ground, the magistrate 
has no jurisdiction to proceed provinee 
the objection is taken promptly. But 
the objection, in order to be effective, 
inust be made before or at the time of 
Jeading.-~-R. ov. PINDER, [1923] 2 

V.W. RR. 997; (1923) 3 TD. LL. R. 7073 
40 Can. Crim. Cas. 272.—CAN. 

Dp. }~-While arrests 
without @ warrant may be inade under 
certain sections of Criminal Code, the 
offences charged must be within the 
legislative competence of the Parlia- 
ment of Canada. Where the offence 
is one under a provincia penal statute 
with no provision for arrest without a 
warrant, an arrest without a warrant 
goes to the jurisdiction, & if accused 
being before the magistrate on arrest 
by a constable without a warrant, 
objects to the magistrate’s juriediction 
& to the whole proceedings on the 
ground stated, a conviction made in 
face of the objection will be quashed.—- 
RK. v. SuOMACKI, [1923] 3 YW. W, 
1202.—CAN. 











Part V.—PRocEEDINGS PRELIMINARY TO INDICTMENT. 


on gambler, whom he detects cheating with 
ie "dice. -Ho1.yDAY vy. OXENBRIDGE (1631), 
Cro. Car. 234; W. Jo. 249; 79 EB. R. 805. _ 
Annotation :—Mentd. R. v. Griepe (1 696), 1 Ld. Raym, 256. 


(ob) For Felony. 


. By private person—On reasonable suspicion 
of te ony Felony must have been committed.|— 

* Case (1611), 12 Co. Rep. 90; 77 EK. R. 
aetrre -|—When a felony has 
actually been committed a constable or even a 
private person acting bond fide & in pursuit of the 
offender, upon such information as amounts to 
reasonable & probable ground of suspicion, may 
justify an arrest.—LEDWITH v. CATCHPOLE (1783), 


Cald. Mag. Cas. 291. . 
Rash Reed. Davies v. Russell (1829), 7 L. J. O. 5. 
M. C. 52. 


1542. .}—If a reasonable charge 
of felony be made against a person, who is given In 
charge to a constable, the constable is bound to 
take him, & will be justified in so doing, although 
the charge may turn out to be unfounded. If a 
person be taken by a private individual without 
warrant, on suspicion of felony, & will not tell his 
name, & otherwise conducts himself, so as to excite 
suspicion, this only gocs in mitigation of damages, 
if it turn out that no felony was committed.— 
CowLEs v. DUNBAR & CaLLow (1827), 2 C. & P. 
565; Mood. & M. 37, N. P. . 
seen -—Refd. Hartley v. Elinor (1917), 86 L. J. K. B. 























1543. —— ——- ———.]—--R.. v. CurnRAN, No. 1530, 
ante. a ali 
1544. — |—In order to justify 


a private individual in causing the imprisonment 
of a person, he must not only make out a reasonable 
ground of suspicion, but he must prove that a 

felony has actually been committed ; whereas a 

constable having reasonable ground to suspect that 

a felony has been committed, is authorised to 

detain the party suspected until inquiry can be 

made by the proper authorities (LORD TENTER- 

DEN, C.J.).—BECKWITH v. PHILBY (1827), 6 

B. & C. 635; 9 Dow. & Ry. K. B. 487; 4 Dow. & 

eh M. C. 394; 51. J. 0.8. M. C. 132; 108 E.R. 

585. 

Annotations :~—-Consd. Davis v. Russell (1829), 5 Bing. 354 ; 
Nicholson v. Hardwick (1833), 5 C. & P. 495; King & 
King v. Met. Dist. Ry. (1908), 99 L. T. 278; Walters ev. 
Smith, [1914] 1 K. B. 595. Refd. West v. Baxendale 
(1850), 9 C. B. 141.3; Re Chivers v. Savage (1855), 26 
= a ne ian Mentd. Coleman v. Griffin (1859), 32 


1545, ——- ——- -——.]—-Apams  v. Moore 
(1811), cited in 2 Selwyn’s N. P. 10th ed. at p. 
925, N. P. 

, 1546. -|—In an action for false 
imprisonment, as deft. had taken the law into his 
own hands, it was incumbent on him to make out 
not only that a felony had been committed, but 

hat the circumstances of the case were such that 
the jury or any reasonable person, would have 
uspected pltf. of being the person who committed 
t.— ALLEN v. WRIGHT (1838), 8 C. & P. 522, N. P. 
" fini th jog ooned. King & King v. Met. Dist. Ry. (1908), 


1547, 
























———.]—A. asked permission 
"ART V. SECT. 1, SUB-SECT. 2.— 
E. (b). 


, 1540 i. By private person—On reason- 
ble suspicion of felony—Felony must 
“v2 been committed.}--A private in- 
vidual cannot arrest on suspicion of 
Fitton: aN must pe a folony com- 
utted.—-ASHLEY v., DUNDAS ‘ 
\O. 3. 749.—CAN. ia 
' 1540 ti. ———— 


| J—VOL. X1v. 


has been 





1540 iil. 


ae a 





———~.:-When a 


private person takes upon himeseclf to 
arrest without a warrant fora supposed | 
offence he must be prepared to prove, | 
& affirm it unequivocally, that a felony | 

comunitted ; 
picions of it will not do.—-MCKENZIEB 
v. GIBSON (1853), 8 
CAN 
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on a Charge of felony, he must not only 
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at the house of B. to go & take some ashes, which he 

was allowed to do, but as he was coming out B.’s 

apprentice saw a copper tea-kettle among the 

ashes in A.’s basket, & told B. B. laid hold of A. 

to secure him, on the charge of stcaling the tea- 

kettle, & in a scuffle A. & B. fell, & A. cut B. with a 

knife :—Held: this was wounding within 1 Vict. 

c. 85, provided the jury were satisfied that A. had 

stolen the kettle, as B. had then a right to appre- 

hend him.—R. v. Prick (1838), 8 C. & P. 282. 

1548. .J|—Any person has by law 
the power to act on a well-grounded suspicion that 
a felony has been committed, by giving the 
suspected party into custody. But the grounds 
must, if they be relied on as a defence to an action 
of this kind, be stated in the plea & proved as 
stated (PoLLock, C.B.).—FEGGETrr v. BARKER 
(1860),2 F. & F. 248, N. P. 

1549. ———.|—A private pcrson is 
justified in arresting another on suspicion of having 
committed a felony if, & only if, he can show that 
the particular felony for which he arrested the 
other was in fact committed, & that he had 
reasonable & probable cause for suspecting the 
other of having committed it.—WaALTERS v. SMITH 
(W. H.) & Son, Lrp., [1914] 1 K. B. 595; 83 
L. J. kK. B. 335; 110 L. T. 345; 78 J. P. 118; 
30 'T. L. R. 158; 58 Sol. Jo. 186. 

1550. .|—MEERING v. GRAHAME- 
WHITE AVIATION Co., Lrpb., No. 1739, post. 

1551. ——— In ignorance of pardon.|— 
CUDDINGTON v. WILKINS (1615), Hob. 81; Moore, 
K. B. 863; Owen, 154; 80 E. R. 2313; sub nom. 
JODDINGTON v. WILKIN, 1 Brownl. 10. 

Annotations :—Consd. ee ve. Latimer (1878), 3 Ex. D. 

52; Hay v. Tower Division of London JJ. (1890), 24 

Q. Bb. D. 561. Refd. Searle v. Williams (1618), Hob. 288 : 

R. vw. Reilly (1787), 1 Leach, 454; Re Barber (1850), 15 

I. T. O. S. 500; Alexander v. N. BE. Ry. (1865), 34 La J. 

Q. B. 152. Mentd. Monson v. Tussauds, Monson v. 

Tussaud, [1894] | Q. B. 671. 

1552. To prevent attempted felony.]—A 
private person may justify breaking & entering 
pitf.’s house, & imprisoning his person, to prevent 
him from committing murder on his wife.—-HANpb- 
is v. BAKER (1800), 2 Bos. & P. 260; 126 BK. R. 
1270. 

1553. In the night.|~--If a man be 
found attempting to commit a felony in the night, 
any onc may apprehend & detain him until he can 
be carried before a magistrate.—R. v. Hunt (1825), 
1 Mood. C. C. 93, C. C. R. 

Annotations :-—Mentd. R. v. Holt (1836), 7 CG. & P. 5183 
KR. v. Stopford (1870), 11 Cox, C. C. G43; Ik. v. Latimer 
(1886), 17 Q. B. D. 359. 

1554. Felony committed abroad.}|—A plea 
justifying an arrest by a private person, on suspicion 
of felony, must show the circumstances from which 
the ct. may judge, whether the suspicion were 
reasonable. 

A person who commits a felony in a forcign 
country & comes into England, may be arrested 
here & conveyed & given up to the magistrates of 
the country against the laws of which the offence 
was committed.—MURE v. KAYE (1811), 4 Taunt. 
34; 128 E. R. 239. 

Annotations :—Mentd. Panton v. Williams (1841), 2 Q. B. 


169 ; Burgess v, Beaumont (1844), 9 Jur. 14: M’Leod v. 
Schultze (1844), 13 L. J. Ex. 321. 
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)} make out a reasonable ground of sus- 
picion against such person, but must 
also prove that a felony has been 
committed.—MURPHY v. H1Lis (1871), 
(1825-1397), N. B. Dig. 60.—CAN. 


1640 iv. .]}~-A private 
individual must aver that a felony has 
actually been committed.—BELL v. 
eae (1837), 2 Jo. Ex. Ir. 448, 450.— 


strong suUs- 
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Sccl. 1.—Securing aitendance of accused person: 
Sub-sect. 2, BE. (b) & (ce) 4.] 

1555. By police officer—On reasonable suspicion 
—-Felony need not have been committed.|—-A peace 
officer may justify an arrest on a reasonable charge 
of felony, without a warrant, although it should 
afterwards appear that no felony had been com- 
mitted; but a private individual cannot.— 
SAMUEL v. PAYNE (1780), 1 Doug. K. B. 359; 99 
i. R. 230. 

Annotations -—Refd. Stonehouse v. Eliott (1795), 6 Term 
Rep. 315; Lawrence v. Hedger (1810), 3 Taunt. 14; 
Beckwith v. Philby (1827), 9 Dow. & Ry. K. B. 487; 
Davis v. Russell (1829), 5 Bing. 354. 

1556. -|—Watchmen & beadies 
have authority at common law to arrest & detain 
in prison for examination persons walking in the 
strects at night, whom there is reasonable ground 
to suspect of felony, although there is no proof of a 
felony having been committed.—LAWRENCE v. 
HrpDGER (1810), 3 Taunt. 14; 128 E. R. 6. 
annotations -~Consd. Buckley v. Gross (1863), 3 B. & 8. 














oot Refd. Beckwith v. Philby (1827), 9 Dow. & Ry. K. B. 
1557. --—- -~———.]— A. peace officer may 





justify taking a person into custody charged with a 
felony, although no felony was committed.— 
HoBss v. BRANSCOMB (1813), 3 Camp. 420, N. LP. 


Annotations -—Retd. Beekwith v. Philby (1827), 9 Dow. & 
Ry. K. B. 487; Timothy v. Simpson (1835), 1 Cr. M. & R. 
757; Baynes v. Brewster (1841), 2 Q. B. 375. 




















1558. .|—BECKWITH v. PHILBY, 
No. 1544, arte. ° 
1559. .|—A woman died & it 


was rumoured that her husband had poisoned her, 
& a great crowd was collected in front of his house. 
The constable of the parish, without any warrant, 
took him into custody & conveyed him before a 
magistrate, who detained him till medical men had 
reported the cause of death, & then discharged 
him. In an action for false imprisonment :— 
Held; if the jury were of opinion that the constable 
had reasonable ground of suspicion to justify the 
apprehension, the action could not be maintained. 
~—NICHOLSON v. HARDWICK (1833), 5 C. & P. 495 ; 
1 Nev. & M. M. C., 351. 

1560. —— .|—A policeman has no 
right to apprehend a person on suspicion of having 
stolen growing potatoes out of a garden, as the law 
does not regard such an offence as a felony, unless 
the person has been previously fined before a 
magistrate for a similar offence. It is different 
if potatoes are stolen from a place of deposit, such 
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as a storehouse or warehouse.—R. v. PHELPS 
(1841), Car. & M, 180; 2 Mood. CO. C. 240, ©. CO. R. 


Annotations :—Mentd. R. v. Boden (1844), 1 Car. & Kir. 
395; R.v. Bird (1851), 5 Cox, C. C, 20, 


1561. .|—Under the common 
law if a felony were actually committed a person 
might be arrested without a warrant by any one, 
if he were reasonably suspected of having com- 
initted the felony, & a constable could go farther. 
If he had reasonable ground for supposing that a 
felony had been committed, & reasonable ground 
for supposing that a certain person had committed 
the supposed felony, he might arrest him, though 
no felony had actually been committed (BLAcK- 
BURN, J.).—HADLEY v. PerKsS (1866), L. R. 1 Q. B. 
444; 7B. & S.375;3 35 L. J. M. C.177; 14 L. T. 
325; 30J.P.485; 12 Jur. N.S. 662; 14 W. R. 730. 
Annotation :—-Refd. R. v. Whitley (1867), 31 J. P. 565. 

1562. —— Felony committed abroad. ]— 
Semble: a constable would be justified in arresting 
without a warrant a fugitive from a foreign country 
on reasonable grounds of suspicion that he lias com- 
mitted a crime which would be a felony if com- 
mitted in the United Kingdom.——R. — 
(1882), 9 Q. B. D. 701; 538 L.J.M.C. 743 47 L. T. 
630; 31 W. hk. 603; 15 Cox, ©. C. 189, C. A. 
Annotations :-—Refd. Hx p. Piot (1883), 48 L. T. 1203 Ew p. 

Woodhall (1888), 20 Q. B. . 832. Mentd. R. v. Rudge 

(1886), 53 L. T. 851. 

1563. On charge made by thief—Arrest of 
receiver.|—Semble: a constable is not justified 
in apprehending & imprisoning a person, on 
suspicion of having received stolen goods, on the 
mere assertion of one of the principal felons.— 
Isaacs uv. BRAND (1817), 2 Stark. 167, N. P. 
Annotation :-—Consd. Hogg v. Ward (1858), 3 H. & N. 417. 

1564. On a charge made by private person. | 
—-If a constable, who makes a search in a house 
for stolen goods under a justice’s warrant, pulls 
the clothes off the bed of a woman then in her 
bed, to search under her smock for the goods, this 
makes all the proceedings in the house illegal from 
the beginning. 

If a search warrant for stolen goods is exccuted 
in pltf.’s house & no stolen goods are found there, 
but the owner of the stolen guods charges pltf, 
with having taken them & requests the constable 
to arrest hin, the arrest is good, so far as the 
constable is concerned, although he might in his 
discretion have refused to arrest pltf.—Warp’s 
Casi (1636), Clay. 44. 

Stead :—Refd. Sumuel v. Payne (1780), 1 Doug. K. B. 
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1656 i. By police officcr---On reason- 
able suapicion. |\—A constable is justified 
in proceeding to arrest @ man when he 
sees him under circumstances which 
naturally lead him to entertain the 
belief that he is cither about to commit 
or has committed u_felony.—R. v. 
MORRISON (1889), 1U N.S. W. L. RR. 
197.—AUS. 

1655 ii. ~} Prisoner, a con- 
victed felon, escaped from gaol & 
eluded pursuit for two months, when 
he was arrested without a warrant, on 
a charge of escaping from gaol :— 
Held: at common law any private 
person or constable may arrest without 
warrant a convicted felon who is 
legally at large.—R. v. RYAN (1890), 
11N. 8. W. L. BR. 171.—AUS. 


1655 iii. .}—A constable 
may arrest, if he has reasonable & pro- 
bable cause to suspect, even from the 
information of another, that a felony 
has been committed.—BELL vt. ALLEN 
(1837), 2 Jo. Ex. Ir. 448, 450.—IR. 


1655 iv. .}-Knowledge by 
a police constable that a warrant has 
been granted by a duly authorised 
magistrate for the arrest of a par- 




















ticular person for felony, constitutes 
sufficient ground of reasonable sus- 
picion that. a felony has becn committed 
by that person sv as to authorise, or it 
lay be to render it the duty of, such 
constable to arrest him although the 
 Gondeartereye felony be not described or 

o misdirected by telegram, & if the 
warrant has been granted at a distance 
the constable is justified in bringing 
the person in custody before a justice 
having jurisdiction in the place at 
Which the arrest was made & in obtain- 
ing a reasonable remand until the 
warrant shall arrive & be backed in 
the manner directed by 14 & 15 Vict. 
c. 93.~-CREAGH v. GAMBLE (1888), 24 
L. R. Ir. 458.—-IR. 

1562 i. Felony committed 
abroad.|}—A reasonable suspicion that 
@ person has in a foreign couutry or 
in another part of a British Dominion, 
committed an offence which if com- 
mitted in Victoria would be a felony 
does not juatify a constable in arresting 
such person in Victoria without a 
warrant, & is therefore not a defence 
to an action by such person against 
constable for false imprisonment.— 
BROWN v. Lizars, [1905] 2 Cc. L. R. 








837.—AUS. 


1562 ii. ———-.}—To a de- 
claration for imprisoning pltf., deft. 
pleaded that when he made the arrost 
he was @ peace officer for the county, 
& as such was informed that pltf. had 
committed a felony, & was then a 
fugitive from justice therefor; that, 
as he lawfully might, he arrested pltf., 
& immediately caused him to he 
brought before the nearest justice to 
answer the said felony, & tnat pltf, 
was detained in the police station hy 
suid magistrate, which is the trespass 
complained of :—Held: plea good.— 
ROGERS v. VAN VALKENBURGH (1860), 
20 U. C. R. 218, 220.—CAN, 


1562 iii. -}—A person 
who had been convicted in Dundee on 
an indictment charging him with false- 
hood, fraud, & wilful imposition, 
brought a suspension on the ground 
inter alia, that he had been arrested 
in Fugland & brought to Scotland 
without a warrant. He did not state 
this objection before the case went to 
trial :-—dleld ; the objection came too 
late——LLoypD v. H.M. ADVOCATE 
(1899), 1 F. (Ct. of Sess.) 31.—SCOT, 

















Part V.—Procerpincs Pretimiary to INDICTMENT. 


1565. ——— ——.|— WILLIAMS v. DAWSON (1788), 
cited in 3 Camp. at p. 421, N. P. x 
1566. -|—In an action of trespass for 








false imprisonment, a constable may justify under 
the general issue, though he acted without a 
warrant, provided there were a reasonable charge 
of felony made, although he afterwards discharges 
prisoner without taking him before a magistrate, 
& although it should turn out in fact that no felony 
was committed. But a private individual, who 
makes the charge, & puts the constable in motion, 
cannot justify under the general issue. He must 
plead the special circumstances, by way of justifica- 
tion, in order that it may be seen whether his 
suspicions were reasonable.—M‘CLOUGHAN _ v. 
CLAYTON (1816), Holt, N. P. 478, N. P. 

1567. ——~.|—Killing an officer will be 
murder, though he has no warrant & was not 
present when the felony was committed, but takes 
the party on a charge only, & though that charge 
does not, in terms, specify all the particulars 
necessary to constitute the felony.—l. v. Forp 
(1817), Russ. & Ry. 329, C. C. R. 

1568. -|—A horse of A.’s having been 
taken out of A.’s close without his consent, & 
having been found in pltf.’s stable, & A. having 
grounds to believe, & believing that the horse had 
been stolen by pltf., gave charge of pltf. to a 
constable, & requested him to take pltf. into 
custody, to be examined by a justice touching the 
otfence ; whereupon the constable & A., in his 
aid & by his command, laid their hands on pltf., 
who resisted, & assaulted the constable & A., 
whereupon they defended themselves, & took 
pltf. & conducted him to a police office :—Held: 
no action of trespass for false imprisonment would 
lic.—HEDGES v. CHAPMAN (1825), 2 Bing. 523; 
10 Moore, C. P. 143; 3L. J. O. S.C. P. 913 130 
KE. R. 408. 




















1569. ——.|—COowLes v. DuNBAR & 
CaLLow, No. 1542, ante. 
1570. .|—Deft., a constable, being told 


by A. that pltf. had robbed her, & the information 
being countenanced by a supposed intercepted 
letter which was shown to him, apprehended pilttf., 
a respectable inhabitant of C., at her lodgings, 
& took her from her bed at night to prison. The 
charge proving unfounded, pltf. sued him for the 
false imprisonment, & the judge having directed 
the jury to consider whether the foregoing cir- 
cumstances afforded deft. reasonable ground to 
suppose pitf. had committed a felony, & whether, 
in his situation, they would have acted as he had 
done :—Held: this direction was substantially 
correct.— DAVIS v. RUSSELL (1829), 5 Bing. 354; 
aoe & P.590; 7L.J.0.S8S.M.C. 52; 130 Et. 
Annotations :—Reid. West v. Baxendale (1850), 9 C. B. 141; 
Griffin v. Coleman (1859), 4 H. & N. 265; Hales ». Marks 
(1861), 7 H. & N. 56. Mentd. Wiltans v. Taylor (1829), 
6 Bing. 183, 
_ 1571. -|—A constable is not justified 
in arresting a supposed offender for felony, without 
warrant, at the instigation of a third party, unless 
there exists a reasonable charge & suspicion.— 
HoGe v. Ward (1858), 3 H. &N. 417; 271. J. Bix, 
443; 31 L. T. O. S. 184; 22 J. P. 626; 4 Jur. 
N.S. 885; 6 W. R. 595; 157 EB. R. 533. 
meat i peaga :-—Consd. Noviile v. Kelly (1862), 12 C. B. . £55 








aa nid. Coleman v. Griffin (1859), 32 L. T. O. 8. 
1572. 





On information of private person.]— 

MEERING v. GRAHAME-WHITE AVIATION Co., Lirp., 

No. 1739, post. 

PART VY. SECT. 1, SUB-SECT. 2,— 
E. (0) i. 


1577 1. By private person—Breach of 


the peace must be in progresés.}—A wan 
assaul by a person disturbing the 
peace in a public street may arrest the 
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1578. By magistrate—Felony committed in his 
presence.|—If an affray be made in the presence of 
a justice of peace, or if a felon be in his presence, 
he may arrest him, & detain him ew officio till he 
can make a warrant to send him to gaol, but then 
the warrant must be in writing to the gaoler.— 
R. v. SANDFORD (1647), 1 Hale, P. C. 587; 2 Hale, 
P, C. 122. c 
Annotations :—Refd.. Derecourt v. Corbishley (1855), 24 

L. J. Q. B. 313. Mentd. Mayhew v. Locke (1816), 2 Marsh. 

377; QR. v. Bartlett (1843), 12 L. J. M. C. 127; Watson v. 

Pode Ces 14 L. J. Ex, 281; LR. v. Allen (1867), 


(c) For Breach of the Peace. 
i. In General. 


1574. By private person—-Arrest of nightwalkers., 
—WILLOW’S CASE (1626), Lat. 173; 32 KB. RR. 33) ; 
sub nom. WHEELEHOUSE’S CABE, Len], 199. 

1575. ——— Breach of the peace must be in progress 
—Or about to be renewed.|—-A private person 
is not justified in arresting, or giving in charge of 
a policeman, without a warrant, a party who has 
been engaged in an affray, unless the affray is still 
continuing, or there is reasonable ground for 
apprehending that he intends to renew it.— 
PRicE v. SEELEY (1843), 10 Cl. & Kin. 28; 8 1. ht. 
651, H. L. 

1576. -|—In an action for false 
imprisonment the plea stated that pltf. committed 
a breach of the peace by violently knocking for a 
long time at the door of deft.’s dwelling-house, & 
that pltf. threatened to continue such knocking 
until a certain book was delivered up to him ; 
that deft. then sent for a constable, & pitf., having 
ascertained this, ceased knocking & ran off, when 
deft., with the assistance of the constable, immedi- 
ately purused plitf. & overtook him near the 
dwelling-house, whereupon deft., in order to 
preserve the peace & prevent pltf. from continuing 
the disturbance, gave him in charge to the con- 
stable :—Held: plea was bad, won obstaunte 
veredicto, as it did not show cither that the breach 
of the peace was continuing, or show any certain 
facts from which a renewal of the breach was to be 
apprebended.—Baynus v. Brewster (1841), 2 
Q. B. 375; 1 Gal. & Dav. 669; Ll L.J.M.C.5; 
5J.P.799; 6 Jur. 302; 114 KM. R. 149. 

Se ye ace :-—Refd. Derecourt v. Corbishicy (1855), 5 H. & . 


1577. .|—A party who has witnessed 
au affray is justified in giving one of the affrayers 
in charge to a constable on the very spot where it 
was committed, & whilst there is a reasonable 
apprehension of its continuance.—TIMOTHY v. 
Simpson (1835), 1 Cr. M. & R. 757; 3 Nev. & 
M. M. CO. 127; 5 Tyr. 244; 4 LU. J. M. C. 733 
4 J. Ex. 81; 149 B. R. 1285. 

Annotattons :—Conad. Baynes v. Brewster (1841), 2. Q. B. 
375. Apprvd. Price v. Seeley (1343), 10 Cl. & Hin. 28. 
Distd, RK. v. Walker (1854), 6 Cox, C. C. 371. Refd. Cohen 
v. Huskisson (1837), Murp. & H. 150; R. v. Light (1857), 
27 LJ. M. OC. 1; Trebeck vr. Croudace, [1918] 1 K. B. 198. 
Mentd. Buillie v. Kell (1838), 4 Bing. N. C 638. 

1578. Act done must amount to a breach of 
the peace.|—Proof of annoyance & disturbance 
by a person present at a mecting, such as crying 
‘hear, hear,’’ & putting tne to a speaker, 
& making observations on his statements, will not 
justify the chairman of the meeting in giving such 
person in charge to the police ; but, to justify such 
a course of proceeding, it must be shown that what 
was done amounted to a breach of the peace.— 
Woopina v. OXLEY (1839), 9 C. & P. 1, N. P. 

By police officer-——Breach of the peace must 
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Sect. 1.—Securing attendance of accused person: | 


Sect. 2, B. (c) 4. & ti.) 
be in view.|—ANoN. (1593), Poph. 12; 79 E. R. 
1135. 
Sh ---Mentd. R. v. Huggins (1731), 2 Ld. Raym. 
O74. 


1580. —— Unless felony is likely to ensue.| 
—A constable cannot arrest for an affray out of his 
view without warrant, except felony is likely to 
ensue.— SHARROCK v. HANNEMER (1595), Cro. 
Eliz. 375; 78 EK. R. 622. 

Annotations --~Refid. R. v. Wyatt (1705), 2 Lad. Raym. 1189; 


R. vt. aay (1709), 2 Ld. Raym. 1296; Timothy v. 

Simpson (1835), 1 Cr. M. & RR. 757. 

1581. — ——-.|—A constable is not 
justified in taking a person into custody for a mere 
assault, unless he is present at the time, & inter- 
poses with a view to prevent a breach of the 
peace. But if an affray has happened & a wound 
has been given, which there is reasonable ground 
to suppose may end in a felony, the constable 
may take the party who has given such wound into 
custody without a warrant.—CouUPEY v. HENLEY 
(1797), 2 Esp. 539, N. P. 

Annotations :-—Refd. Butler v. Ford (1833), 2 L. J. M. C. 
109; Timothy v. Simpson (1835), 1 Cr. M. & KR. 757; 
Cohen v. Huskisson (1837), Murp. & H. 150. 

1582. -—- —_—- Affray continuing until arrest.| 
—To justify a constable in apprehending a party 
without warrant for an affray, it is essential that 
the party should have been engaged in the alfray, 
& that the constable should have had view of the 
aftray, while the party was so cngaged in it, & 
that the affray was still continuing at the time 
of the apprehension.—Cook v. NETHERCOTE 
(1835), 6C. & P, 741, N. P. 

(1852).1 BE. & B. 11. 


1583. —--- .|—If a breach of the peace is in 
the act of being committed in the presence of a 
constable, that constable is not only justified but 
bound to prevent it or to put a stop to it if it has 
begun & he is bound to do so without a warrant 
(ALDERSON, LB.).—R. v. BROWN (1841), Car. & M. 
314; 4 State Tr. N.S. App. A. 1369. 

Annotation «--Mentd. R. v. Coney (1882), 8 Q. B. D. 534. 

1584. —--.|—Where a plea stated that 
pitf., with force & arms, entered into a messuage 
in the possession of W., & expelled W., in view 
of a constable, & within the constable’s district, 
& ‘‘ thereupon ” deft. gave pltf. in charge of the 
constable for the offence, & directed him to take 
pitf. into custody & convey him before a magis- 
trate to answer for the offence, & the constable 
took him into custody, & imprisoned him for a 
reasonable time at the police station :—Held: 
this was a good plea. The word ‘ thereupon ”’ 
was to be taken as equivalent to “ then & there,”’ 
so that the constable appeared to have arrested 
at the time of a breach of the peace committed 
in his sight, which he had authority to do. Deft. 
was justified in directing the constable to perform 
his duty.—DERECOURT v. CORBISHLEY (1855), 
5 EK. & B.188; 24 L. J. Q. B. 313; 25 L. T. O.S. 
157; 19 J. P. 693; 1 Jur. N.S. 8703; 3 W. R. 
513; 3C. L, R. 1859; 119 E.R. 451. 

1585. To avoid occurrence of breach of 
peace.|— KEALE v. CARTER (1590), Moore, K. B. 
284; 72 BK. R. 582. 























——— To avoid occurrence of 
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though it is the duty of a police officer 





1586. To avoid renewal of breach of peace.]| 
Deft. was convicted upon an indictment charging 
him with assaulting a constable in the execution 
of his duty. It appeared that the constable 
whilst standing outside deft.’s house saw him 
take up a shovel & hold it in a threatening attitude 
over his wife’s head, & heard him at the same 
time say, ‘‘ If it was not for the policeman outside 
I would split your head open’’; that in about 
twenty minutes afterwards deft. left his house, 
after saying that he would leave his wife altogether, 
& was taken into custody by the constable, who 
had no warrant, when he had proceeded a short 
distance in the direction of his father’s residence ; 
& that upon being so taken into custody deft. 
resisted & assaulted the constable :-—Held: the 
constable was justified in apprehending deft., & 
the conviction was right. 

The policeman himself witnessed what in point 
of law amounted to an assault, for he saw prisoner 
hold a shovel over his wife’s head, & that act was 
accompanied by violent language & threats. No 
long period elapsed between this & the taking of 
the prisoner by the policeman, prisoner continu- 
ing in all probability in the same state of mind 
(COCKBURN, C.J.).—R. v. Ligut (1857), Dears. 
& B. 332; 27 L. J. M. GC. 1: 30 L. T. O. S. 
137; 21 J. P. 758; 3 Jur. N.S. 11380; 6 W. BR. 
42; 7 Cox, C. C. 389, G. CG. RB, 

1587. Arrest of person opposing peace officer 
in the execution of his duty.|—SHEFFELD’s CASH 
(1634), Clay. 10. 

1588. .|—Prisoner assaulted a police 
constable in the execution of his duty. The 
constable went for assistance, & after an interval 
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when he found that prisoner had retired into his 
house, the door of which was closed & fastened. 
After another interval of fifteen minutes the 
constables forced open the door, entered, & 
arrested prisoner, who wounded one of them in 
resisting his apprehension :—Held: as there was 
no danger of any renewal of the original assault, 
& as the facts of the case did not constitute a 
fresh pursuit, the arrest was illegal.---h. v. MARsS- 
DEN (1868), L. R. 1 C. C. R. 1813 387 L. J. M,C. 
80; 18 L. T. 298; 32 J. P. 4863 16 W. RR. 711; 
11 Cox, ©. C. 90, C. C. RR. 

Annotation :—Refd. Codd v. Cabe (1876), 1 Kx. 1). 352. 

1589. |\—If when a man is appre- 
hended, & in the custody of officers of justice, a 
third person espouses his cause & encourages 
prisoner to résist, the officers may imprison such 
third person.—WHITE v. EDMUNDS (1791), Peake, 
123, N. P. 

1590. -—-— ——--.|—_LEvy v. EDwarps, No. 1505, 
ante. 

1591. By justice of the peace-——For breach of the 
peace in his presence.|—-ANON. (1501), Keil. 41; 
72 E. R. 198. 

1592. —— ——.J|—It. v. SANDFORD, No. 15738, 
ante. 


ii. What Amounts to Breach of the Peace. 
1593. Acts amounting to breach of the peace— 


Obstruction to sheriff at election.|—If, at a county 
ct. held for the election of knights of the shire, a 
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jide believed him to be in danger at the 





hecuch of the peace.j- A private citizen 
has the right to arrest, under the 
common law, any person as to whom 
there is reasonable apprehension that 
he would commit a breach of the 
veace.-—Re RAMASWANT AYYAR (1921), 
i. L. RK. 44 Mad. 913.—IND. 


1585 i. Ly police officer—-To avoid 
occurrence of breach of peace.}—-Al- 


to take all reasonable steps to prevent 
a breach of the peace, including, where 
the circumstances demand -it, the 
arrest & detention of an innocent 
person, such arrest & detention is 
undertaken at the peril of the officer 
responsible, & it is no defence to an 
action for false imprisonment, at the 
instance of an innocent person so ar- 
rested & detained, that the officer bond 


hands of wrongdoers, & accordingly 
detained him for his own protection. 
CONNORS UV. PEARSON, M‘LAUGHLIN ¥, 
scorr, [1921] 2 1. R. 51, 61, 75.—IR. 


PART V. SECT. 1, SUB-SECT. 2,— 
E. (c) ii. 
r. Acls amounting to a breach of the 


peace—Keeping common yaming house.} 
—~Keeping a common gaming house 


Part V.—PROCEEDINGS PRELIMINARY TO INDICTMENT. 


freeholder interrupt the proceedings, by making a 
great noise & disturbance, the sheriff may order 
him to be taken into custody, & carried before a 
justice of the peace.—SPILSBURY v. MICKLE- 
TIWAITE (1808), 1 Taunt. 146; 127 E.R. 788. 

Annotations --—Retd. Reece v. Taylor (1835), 4 Nev. & 

M. K. B. 469. Mentd. LBuillie v. Kell (1838), 4 Bing. N. C. 

638; Juush vw. Russell (1850), 5 Exch. 203. 

1594. Making a disturbance—Disturbance 
by several in theatre—Assault committed by one.]— 
lf three persons be told on entering a theatre that 
there is room, when in fact there is not, their 
proper course is to leave the theatre, & demand 
the return of their money. Such persons are not 
justified in getting into a private box in the 
theatre, &, if they do, the proprietor may remove 
them, using no more force than is necessary. If, 
in going out of the theatre, one of them strike a 
servant of the proprietor’s in the presence of a 
constable, such constable will be justificd in 
taking all the three persons into custody, if the 
jury shall be satisfied that they were acting with 
a@ common purpose.—LEWIS v. ARNOLD (1830), 
40. & P. 354, N. P. 

Annotation :-—Mentd. Said v. Butt, [1920] 3 K. B. 497. 

1595. & obstructing public way.]— 
It is not every noise, nor every circumstance 
alarming to a very timid person which will justify 
givitg charge of the party who misconducts 
himself. But when a man is standing in the 
highway opposite to another’s house, making a 
disturbance, exciting others to disturbance & 
riot, & obstructing the public way, these are 
facts which may well amount to such a breach of 
the peace as justifies an arrest (ERLE, J.).— 
WERSTER v. Warrs (1847), 11 Q. B. 311; 17 
LJ. Q. B. 733; 10 L. T. O. S, 226; 12 J. P. 279; 
12 Jur. 243; 116 BK. R. 492. 

1596. Refusal to leave house—Resisting 
expulsion — Disturbance causing alarm.}]—If a 
person conducts himself in a disorderly manner 
in a public-house, & the landlord requests him to 
depart, & he refuse to do so, the landlord is 
justified in Jaying hands on him to put him out, 
& if, while the landlord has hold of him to put 
him out, the person lays hands on the landlord, 
this is an assault, &, if it is seen by a peace- 
officer, he is justified in taking the person into 
custody. So, if a person, without committing 
any assault, make such noise or disturbance in a 
public-house as would create alarm, this would be 
such a breach of the peace as would not only 
justify the landlord in turning the person out of 
the house, but would justify the landlord in 
Immediately giving the person into the custody 
of a peace-ofticer, provided that this had occurred 
in the presence of the officer.—Howkl v. JACKSON 
eas 6 C. & P. 723; 2 Nev. & M. M. C. 627, 


Annotation :—Refd. Sealey v. Tandy (1901), 85 LL. T. 459. 
1597. Attempt to enter house—Disturb- 
ance in street.|—T'o a declaration in trespass for an 
assault & false imprisonment, deft. pleaded that 
pitf. attempted forcibly to enter his public-house 
without the leave of deft., whereupon he, deft., 
resisted such entrance; & because pltf. created 
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is a breach of the peace.—Ezr p. Moy 
SHING (1904), 4 S. RL N.S. W. 480; 
21N.S. W. W. N. 189.—AUS. 





8. Obstruction of peace officer. } 
--By Criminal Code, 8. 30, “ Kvery 
peace officer who, on reasonable 
& probable grounds, believes that an 
offence for which the offender may 
be arrested without warrant hag been 
committed, whether it has been com- 
mitted or not, & who on reasonable & 


probable grounds, believes that any 
erson has committed that offence, is 
ustified in arresti 2 
out warrant, whether such person i¢ 
guilty or not’ :—Held: as an officer 
arresting without warrant might be 
called upon to decide whether or not 
there were reasonable 
grounds for the arrest, the section did 
not apply to an officer arresting for an 
offence when he is himself the victim 
& the offence had been already com- 
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a disturbance in the street, by which means a 
mob was assembled & deft.’s business interrupted, 
& his customers annoyed, & because pitt. 
threatened to continue such violent conduct, & 
to renew his attempts to get into the house, & 
because no request of deft. to pltf. to abstain 
from his attempts was complied with, deft., in 
order to preserve the peace, & to secure himself 
from a renewal of such attempts, gave him in 
charge to a constable :—Held: the plea was good 
after verdict.—INGLE v. BELL (1836), 1 M. & W. 
516; Tyr. & Gr. 801; 5 I. J. M. GC. 855 150 
K. R. 539. 

Annem :—Consd. Cohen v. Huskisson (1837), 2 M. & W. 


1598. ——— Disturbance in shop—Inflammatory 
speech in street.|—-In trespass for assault & 
false imprisonment, the evidence was, that pltf., 
after abusing deft. in his shop, went into the 
strect outside, & there continued to abuse him, 
that a crowd of a hundred persons was collected, 
& the street much obstructed, that deft. sent for 
the police, who, on pltf.’s refusing to go away, 
took him to the station-house :—Held: these 
facts amounted to a breach of the peace, & justified 
deft. in directing the imprisonment.—COHEN wv. 
HUSKISSON (1837), 2 M. & W. 477; Murp. & H. 
150; 6L.5.M.C. 1383; 1 Jur. 559; 150 BK. RK. 
845. 

Annotation :-—Folld. Webster v. Watts (1847), 11 Q. B. 311. 

1599. Acts not amounting to breach of the peace 
——Disorderly conduct in street—Limited to words.| 
—Using loud words in the street, though it is 
disorderly, is not an offence for which a party 
should be taken into custody, & if a person is so 
taken, an action of false imprisonment will lie.— 
Harpy v. Murreuy (1795), 1 Msp. 294, N. P. 

1600. —-—— Committing nuisance.j—if a 
party be turning towards the wall in a street at 
night, for a particular occasion, a watchman is 
not justified in collaring him, to prevent his so 
doing.—Bootu v. HANLEY (1826), 2 C. & P. 288, 











Ni 
1601. Making a disturbance in house— 
Unjustified charge of felony.|—Pltf. having 


entered a public-house after all the doors had 
been closed for the night, & having conducted 
himself with insolence, deft. sent for a constable, 
& charging pltf. with a felony, he was detained 
in custody two days. Pltf. having recovered in 
an action of trespass for this imprisonment, the 
ct. refused to set aside the verdict & grant a new 
trial, holding deft. was not justified in charging 
pltf. with a felony.—Rosk v. WITSON (1823), 1 
Bing. 353; 8 Moore, C. P. 363; 20. 3.0.8. 0. P. 
14; 1380 E. R. 142. 
1602. Refusal to leave house.|—A. 
went to the house of B. to demand a debt, which 
B. said he could not pay. Angry words passed, 
& B. told A. to leave his house. This A. refused 
to do unless he was paid. Upon this B. sent for 
a police officer, & had A. locked up in the watch- 
house :—-Held: if A. was making a disturbance, 
B. would have been justified in turning him out 
of his house, but he was not justified in imprisoning 
iE IA ace Op een ae nea Ee siete cae 








mitted & the offender is not being 
freshly pursued.—R. v. BELYEA (1915), 
43 N. B. R. 375.—CAN. 


t. Acts not amounting to a breach 
of the peace—Drunkenness im oun 
house.}—A person cannot legally he 
arrested for drunkenness in his own 
house, even at the request of his own 
family, unless he is creating a dis- 
turbance of the peace._-R. v0. BLAKE- 
LEY (1875), 6 P. R. 244,--CAN. 


such person with- 


& probable 
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Sect 1.—Securing atlendance of accused person: 


oe v. BARTRAM (1830), 4 C. & P. 308, 
1603. —-— |—To trespass for an assault 
& false imprisonment, deft. pleaded that he was 
in lawful possession of a house, & that pltf. was 
unlawfully therein, & had been requested to 
depart, but had refused, whereupon deft. gently 
laid his hands on him to remove him, whereupon 
pltf. assaulted him in the presence of a policeman, 
wherefore he caused him to be taken to a police 
office. Deft. proved all the matters of the plea, 
except the assault by plf.:—Held: pltf. was 
entitled to recover damages for the imprison- 
ment.-—REECE v. TAYLOR (1835), 1 Har. & W. 
15; 4 Nev. & M. K. i. 469; 3 Nev. & M. M. C. 
o53 41L. J. K. B. 74. 
Annan :—Mentd. Penn v. Ward (1835), 2 Cr. M. & R. 


1604. |—Semble: in an action for 
false imprisonment, a plea that deft. was pos- 
sessed of a house, & that pltf. was there making 
a great disturbance, & refused to depart when 
requested, & was in great heat & fury, ready & 
desirous to make an affray, & cause a breach of 
the peace, whereupon deft. gave pltf. into custody, 
is bad.—WHEELER v. WHITING (1840), 9 C. & P. 
202. 

1605. --—— .]—Pltf. having seen his wife 
& a man go into a certain house, obtained access 
thereto, &, not finding the man, declared he 
would remain there until he saw him. Deft., who 
was lodging there, being much annoyed by pltf., 
who continued to remain outside the door of 
his apartments, after urging him in vain to leave, 
sent for a policeman to remove him, & on his 
declining to interfere unless he was given in charge, 
deft. gave him in charge, & he was conveyed to 
the police-station, at which place deft. attended 
& declined to make any charge. Upon an action 
brought for an assault & false imprisonment :— 
Held: although pltf. was committing a civil 
trespass, & so might have been removed from the 
house, yet as he was not actually committing a 
breach of the peace, his arrest & detention were 
unlawful.—JORDAN v. GIBBON (1863), 8 I. T. 391. 

1606. ---—- Attempt to enter house.J|—In an 
action for false imprisonment, the plea stated, 
that pltf., with force & arms, etc., came to the 
door of deft.’s dwelling-house, & with great 
force & violence, attempted to enter it, & with 
great force & violence, wilfully rang the bell, 
etc., & then made a great noise & disturbance, 
etc., against the peace of our Lady the Queen, 
etc., whereupon deft. in order to preserve the 
peace & restore good order in his dwelling-house 
gave him in charge to a constable. On special 
demurrer :-—Held: the plea was bad, as not 
showing that any breach of the peace had been 
committed, or was apprehended.—GRanT  v, 
Moser (1843), 5 Man. & G. 123; 6 Scott, N. R. 
ae 12L.3.C. P. 146; 7 Jur. 854; 184 BE. R. 

07. 














—— -—— Threat to break windows.] 
—A. went to a house at night, demanding to see 
the servant. lie was told to depart, & would not. 
A constable was sent for, & A. went from the 
house to the garden. When the constable arrived, 
A. said that if a light appeared at the windows he 
would break them, upon which the constable 
took him into custody :—Held: the constable 
wasi not justified in so doing.—R. v. Briautr 
(1880),4 C. & P. 387. 
1608. -—— Assault not sufficient to justify 
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criminal charge.|—In order to justify a metro- 
olitan policeman in taking a party into custody 
or an assault or battery committed in his view, 
the assault or battery must be such as would 
justify a criminal charge.——-COWARD v. BADDELEY 
(1859), 4 H. & N. 478; 28 L. J. Ex. 260; 33 
L. T. O. 8S. 125; 23 J. P. 296; 5 Jur. N.S. 414 ; 
7 W. R. 466; 157 EH. R. 927. 


(da) By Servant in Protection of Maater’s Property. 


1609. Offence committed in view of servant.] 
—R. v. CURRAN, No. 1530, ante. 

1610. Scope of servant’s authority.|—-A clerk 
in the service of a railway co., whose duty it is to 
issue tickets to passengers, & receive the money, 
& keep it in a till under his charge, has no implied 
authority from the co. to give into custody a 
person who, he suspects, has attempted to rob 
the till, after the attempt has ccased, as such 
arrest could not be necessary for the protection 
of the co.’s property.— ALLEN v. LONDON & SOUTH 
WESTERN Ky. Co. (1870), L. R. 6 Q. B. 65; 40 
L. J. Q. B. 55; 23 L. T. 612; 35 J. P. 808; 19: 
W. R. 127; 11 Cox, C. C. 621. 

Annotations :—Consd. Bank of New South Wales ». Owston 

(1879), 4 App. Cas, 270; Abrahams vv. Deakin, [1891] 1 


qd. B. 516; Stevens v. Hinshelwood (1891), 55 J. P. 
341; Knight v. North Metropolitan Tram. Co. (1898), 
78.17. 227. Refd. Mulkern v. Met. Ry. (1892), 8 T..L. RK. 


232; Radley v. L. GC. C. (1913), 109 L. 1. 162. 

1611. -|—The arrest, & still less the 
prosecution, of offenders is not within the ordinary 
routine of banking business & therefore not 
within the ordinary scope of a bank manager’s 
authority.. Evidence, accordingly, is required to 
show that such arrest or prosecution is within the 
scope of the duties & class of acts such manager 
is authorised to perform. That authority may 
be general, or it may be special & derived from 
the exigency of the particular occasion on which 
it is exercised.— BANK OF NEW SOUTH WALES v. 
OwstTon (1879), 4 App. Cas. 270; 48 L. J. P. C. 
25; 40 L. T. 500; 43 J. P. 4763; 14 Cox, ©. C. 
267, P. C. 

Annotations :—Apld. Abrahams v. Deakin, [1891] 1 Q. TB. 
516. Consd. Hanson v. Waller, (1901) 1 K. B. 390, 
Refd. Ashton v. Spicrs & Pond (1893), 9 T. L. R. 606. 
Mentd. Kdwards », Mid. Ry. (1881), 45 J. P. 374; Dyer 
w. Munday (1895), 64 L. J. Q. 2B. 4483 Cornford v. Carlton 
Bank, [1899] 1 Q. B. 392; Pratt v. British Medical 
Assocn., (1919) 1 K. B. 244. 
1612. Not when property is no longer in danger. | 

—Pltf. & a friend went into deft.’s public-house, 

& pltf.’s friend tendered in payment for some 

refreshment which they had a German gold ten- 

mark piece by mistake for a half-sovereign, & 
asked the barman for change. The barman went 
to fetch the change; but before giving it he 
observed that the coin was a forcign one, & took 
it back to pltf.’s friend, who gave him a half- 
sovereign instead of it, & the barman thereupon 
gave him the change. Pltf. & his friend then 
left the house. A person who was acting as 
manager at the bar in the absence of deft. followed 
them into the street, & gave them into the custody 
of a policeman on a charge of attempting to pass 
bad money :—Held: the manager had no implied 
authority by reason of his position to arrest pltf., 
inasmuch as his master’s property was no longer 
in any danger, & the arrest was made only for 
the purpose of vindicating the law by punishing 
pitf. for a criminal offence which he was supposed. 
to have already committed.—A BRAHAMBS Vv. DEAKIN, 

[1891] 1 Q. B. 516; 60 L. J. Q. B. 238; 63 L. T. 

690; 65 J. P. 212; 39 W. R. 183; 77. lL. R. 

117, C. A. 


Annotations :—Folld, Stedman v. Baker (1806), 127. L. R, 
451. Consd. Radley Vv. L. C, Cc. (191 )» 1 9 i, T. 162, 
Refd. Hanson v. Waller, [1901] 1 K, B. 390. 
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1618. -.|—A servant has only an implied 
authority to give a person into custody when it 
is necessary to take such a step to protect his 
master’s property.—STEVENS v. HINSHELWOOD 
(1891), 55 J. P. 341, C. A. 

1614. .|--A person in the position of 
manager [of a restaurant] has no right to give a 
customer into custody because he thought that 
the customer had defrauded his master. He has 
no implied authority to give any one into custody 
on behalf of his master merely for having com- 
mitted an offence (LORD HsHER, M.R.).—-STEDMAN 
v. BAKER & Co. (1896), 12 T. L. R. 451, C. A. 
Annotation :—Refd. Hanson v. Waller, [1901] 1 K. B. 390, 


1615. —-.]—-Jongs uv. Duck (1900), Times, 


Mar. 16. 
Sanmation -—Consd. Hanson v. Waller, (1901) 1 K. B. 
390. 








1616. .J|—PHf. was head barman & cellar- 
man in a public-house of which deft. was owner ; 
deft. took no part in the management of the 
house, though he visited it nearly every day, the 
manager on behalf of deft. being one M., who had 
the gencral management of the house. While 
pltf. was superintending the operation of bringing 
mineral waters into the cellar, the manager, 
acting under the mistaken impression that whisky 
was being removed from the cellar, sent for a 
policeman & gave pltf. into custody on a charge 
of stealing whisky. Before reaching the police 
gtationsthe manager admitted that he had made a 
mistake, & on arrival at the police station pltf. 
was released by the inspector :—Held: there was 
no evidence that the manager had an implied 
authority from deft. to give pltf. into custody, the 
act not; being reasonably necessary for the protec- 
tion of his master’s property.—-HANSON v. WALLER, 
[1901] 1 K. B. 390; 70 L. J. Q. B. 2815 84 
L. T. 91; 49 W. R. 445; 17 T. L. R. 1623; 45 
Sol. Jo. 166, D.C. 


(e) Statulory Provisions. 
i. In General. 


1617. Arrest by police officer—-Metropolitan 
Police Act, 1829 (c. 44), s. 7.]—A police constable is 
not justified under sect. 7 of the above Act in 
laying hold of, pushing along the highway, & 
ordering to be off, a person found by him conversing 
in a crowd with another, merely because the 
person with whom he happens to be conversing 
is known to be oa reputed thief.—STOCKEN v. 
CARTER (1831), 4 C. & P. 4773; 2 Man. & Ry. M. C. 
498, N. P. 

1618. Metropolitan Police Act, 1839 

» 47), ss. 54, 63.|—In trespass by A. against 

. for false imprisonment, B. justified, on the 
ground of A. having wilfully & without excuse, 
within view of the constable who apprehended 
her, annoyed & disturbed deft. & his family by 
knocking & ringing at his door:—Held: to 
support this plea under sects. 54 & 63 of the 
above Act, it was necessary to prove the offence 
to have been committed within view of the 
constable.-—SIMMONS v. MILLINGEN (1846), 2 
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C. B.524; 15L. J.C. P.102; 6L.T. 0.8. 320; 10 
Jur. 224; 185 KH. BR. 1051. 

1619. ——— City of London Police Act, 1839 
(c. xelv.).J—A police constable of the City of 
london has no power, under the above Act, to 
take a person into custody without warrant, 
merely on suspicion that he has committed a 
misdemeanour.— BOWDITCH v. BALCHIN (1850), 
5 Exch. 378 ; 4 New Mag. Cas. 118; 19 L. J. Ex. 
337; 15 L. T. O.S. 2382; 145. P. 449; 155 B. R. 


165. 

1620. Army Act, 1881 (c. ne s. 156 (2).] 
—Deft., a sergeant of police, found pltf. in posses- 
sion of a soldier’s regimental overcoat & appre- 
hended him without a warrant. Pltf. was in 
custody for fifteen hours before being released on 
bail. IIe was subsequently convicted before a 
ct. of summary jurisdiction under sect. 156 (1) (a) 
of the above Act of buying the coat from a soldier, 
& fined :—-Held: (1) sect. 156 (2) conferred direct 
authority upon the police in their discretion, to 
take or summon any person found in possession 
of regimental equipments before a ct. of summary 
jurisdiction ; (2) taking such person into custody 
instead of summoning him was no ground for an 
action for false imprisonment.—Laws v. RkKAD 
(1894), 63 L. J. Q. B. 683; 10 R. 545, D.C. 

1621. Prevention of Crime Act, 1872 
(ec. 112), s. 7.|—The provisions of sect. 7 of the 
above Act being very stringent, are not to be 
invoked on mere suspicion. There must be 
positive testimony to enable the police to bring a 
proper prosecution. Where the circumstances 
are consistent with prisoner being in the public 
place for a purpose other than that suggested by 
the police, he should not be charged (orp 
COLERIDGE, J.).—R. v. Pavrrr (1911), 75 J. P. 
432; 6 Cr. App. Rep. 182, C. C. A. 

1622. Licensing Act, 1872 (c. 94), s. 12.] 
-—T'he power to apprehend conferred by sect. 12 
of the above Act, extends to authorise appre- 
hension of persons honestly & upon reasonable 
grounds believed to be committing an offence at 
the time when they are arrested.—TREBECK v. 
CROUDACE, [1918] 1 K. B. 158; 87 I. J. K. B. 
272; 118 LL. T. 141; 82J5.P.69; 34 T. LR. 57; 
G2 Sol. Jo. 85; 16 L. G. R. 82, C. A. 

1623. Arrest by gamekeeper—Night Poaching 
Act, 1828 (c. 69), s. 2.]|—-A gamekeeper or 
other person lawfully authorised under scct. 2 of 
the above Act may apprehend persons found 
offending under that Act, without giving notice 
of his purpose.—PAYNE’S CASE (1883), 1 Mood. 
O. C. 378, C. C. R. 

1624. .|—A person who is employed 
by a lord of a manor as a watcher of his game 
preserves, is a person having authority to appre- 
hend night) poachers, under sect. 2 of the above 
Act, & he need not have any written authority 
from the lord of the manor.—R. v. PRicE (1835), 
7C. & P.178; 3 Nev. & M. M. C. 401. 

1625. 9 Geo. 4, c. 31, ss. 11 & 12.|—-Gamce- 
keepers being in a preserve between twelve & one 
at night, heard the firing of two guns, &, pro- 
ceeding in the direction of the sound, met with 
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» (8) i, 

a. Arrest by police officer—Police 
Offences Act, 1890, No. 1126, 8s. 82.}— 
Under Police Offences Act, 1890 (No. 
1126), 8. 82, a constable has the right 
& duty to take into custody a person 
tendered to him by a layman who has 
arrested such person & alleges that he 
has found him offending against the 
Act.—-MCLINEY v. MINSTER, [1911] 
V. L. R. 347.—AUS, 


b. 4th BR. 








S., Appendix, p. 


109, s. 12.}—‘ Any person being on 
any street, etc., who shall use abusive 
or provoking language, may be forth- 
with arrested by any constable ’’ :-—- 
Held: if a superior officer had autho- 
rity to arrest, under this section, it was 
the duty of an inferior officer to obey, 
& if resistance were offered, bystanders is 
might be called in aid.—PEPPY Uv. 
SONG Wore) 10 N.S. R. (1 R. & C.) 


0. Criminal Code, as. 30, 33, 
649.]}——-The police of one province can 


arrest without warrant a = person 
charged with having committed a 
crime in another province only where 
the crime is one for which the accused 
could have been arrested without. war- 
rant in the province where tho crime 
was committed, or where the accused 
escaping fresh ursuit..—-HK. su. 
a (1910), 15 W. L. RR 323.-- 
A e : 


G45, 





d. Criminal Code, 88. 
647.}—A peace officer may arrest 
without a warrant a person if he has 
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Sect. 1.—Securing attendance of accused person: 
Sub-sect. 2, H. (e) t. & i.) 


two persons, who neither had guns nor game 
upon them, nor were either found near them. 
The gamekeepers immediately seized them, with- 
out calling on them to surrender, or in any way 
notifying to them who they were. The keepers 
were wounded, one of them seriously :—Held: 
prisoner who wounded them might, under the 
circumstances, & taking into consideration the 
situation & the time of the night, etc., be properly 
convicted under sects. 11 & 12 of the above Act.— 
R. v. Tayviton (1836), 7 C. & P. 266, N. P. 

1626. .|—If the servant of A., who is not 
lord of the manor, find a night poacher on the 
land of B., & pursue him with intent to take him, 
this is such an attempt at an illegal arrest, that, 
if the poacher shoot the servant with the gun he 
has in his hand, & kill him, this will be man- 








slaughter only.—-R. 7. Davis (1837), 7 C. & P. 
785, N. P. 
1627. -|-——On an indictment for wounding 


with intent to prevent lawful apprehension, it 
was proved that prisoners were found poaching 
in the night, armed, in a preserve which had 
belonged to the Earl of L., & then was in the 
possession of the LHarl’s trustees. The person 
trying to apprehend was a watcher employed by 
the head keeper, the latter having been appointed 


| had thrown the stone : :—Held: 


by the Earl twenty years before, & paid by his . 


agent down to the time of the trial, but the head 


keeper had never had any direct) communication — 


with the trustees :—Held: there was sufficient 
proof of an authority to apprehend.—R. v. FIreELp- 
ING & CORBETT (1848), 2 Car. & Kir. 621. 

1628. -|(—Gamekeepers, who were out 
watching in the night, heard firing of guns in the 
preserves of their employer, & they waited in a 
turnpike road, expecting the poachers to come 
there, which they did, & an affray ensued between 
the gamekeepers & the poachers :—Held: if the 
gamekeepers were then endeavouring to appre- 
hend the poachers, they were not justified in so 
doing.—R. 7 MErEADHAM & HAINES (1848), 2 
Car. & Kir. 633. | 

1629. .|—The gamekeceper of a person who 
has merely the right of shooting over land is not 
justified in apprehending a person unlawfully 
being upon such land by night, for the purpose of 
taking game.—R. v. Price (1851), 15 J. P. 149; 
5 Cox, C. C. 277. 

1630. Arrest by owner or occupier of property— 
7 & 8 Geo. 4, c. 30.|—A party who trespasses 
upon land, under a fair & reasonable supposition 
that he has a right to do the act complained of, 
is not liable to be apprehended under sect. 28 of 
the above Act, by the owner of the property, 
although the latter have reason to suppose the 
party to be within the Act.—PARRINGTON vv. 
Moore (1848), 2 Exch. 223; 17 L. J. M. C. 117; 








11 L. T. O. S. 88; 154 E. R. 473. 

Annotation oo Horn wv. Thornborough (1849), 6 
Dow. & L. 65 
1631. .|—-A female who occupied a 








house belonging to deft. saw a man on a Sunday 


—— we an ee - rer 


reasonable grounds for believing that 





an offence within said sections has | 

been committed.—R. v. PANASES | 

2), ae Can. Crim. Cus. 309; 29 | £. 

Beers ane inal Code, 9s. 30, | Dresence.}—Under | Cape 


648, }—A ground claimed for quashing 
a conviction for keeping a common 
bawdy-house ‘‘ that the search order 
under which deft. was arrested was S.A 
bad,” was rejected, because no war- 
rant was required to justify the arrest, . 
the arrest being authorised under 


. Arrest by 





either #. 648 or a. 30 of the Codo_h. | 
ca [1921] 3 W. W. R. 607.— | 


Crime committed in officer’s 


| officers are justified in arresting without | 
a warrant in view of the fact that 
a crime was committed in ae 
Ei LEVIN (1917), C. 


Criminal Procedure Code, a. 


AND PROCEDURE. 


throw a stone at the windows of the house. She 
immediately pointed out to deft. two men running 
away, saying it was one of them, “ the one with the 
stick,’’ & telling him to arrest them. JIe did so, 
& one of them, pltf., was proved to be the one who 
there was reason- 
able ground for giving him into custody under the 
above Act.—JONES v. HOWELL (1859), 29 L. J. Ex. 
19; 1L. T. 330; 24J.P.55; 8W. RR. 151. 

a eet :—Mentd. Hermann v. Seneschal (1862), 11 W. f. 


1632. Arrest by any person for indictable 
offence at night—-Prevention of Offences Act, 1851 
(c. 19)—-Applies to night poaching.|—Sect. 11 of 
the above Act, giving any person the right to 
apprehend persons committing indictable offences 
in the night applies to_persons night poaching 
within the meaning of Night Poaching Act, 1828 
(c. 69), s. 9, although the night is defined to begin 
& end at different times in the two statutes.— 
R. v. SANDERSON (1859), 1 F. & F. 598. 

1633. Arrest by any person under Highway Act, 
1835 (c. 50),s. 79—Not applicable to offences under 
Local Government Act, 1888 (c. 41), s. 85.]— 
HATTON v. TREEBY, No. 1538, ante. 

1634. Arrest by pawnbroker—Pawnbrokers Act, 
1872 (c. 93), s. 34.]|—Pltf. offered in pawn to deft., 
a pawnbroker, a gold horseshoe pin, set with seven 
diamonds, and a ring. Deft., having previously 
received from the police a notice of articles recently 
stolen, amongst which was ‘‘ a gold horse-shoe pin, 
set with seven diamonds,” & a ring, gave pltf. 
into custody of a constable under sect. 34 of the 
above Act, on suspicion that the articles were 
stolen. It was afterwards proved that the articles 
in the possession of pltf. had not been stolen, & 
that his statements were true. In an action by 
him for false imprisonment the judge left the 
question whether deft. had a reasonable suspicion 
to the jury, who found their verdict for pltf. :-— 
Held: (1) the question arising under the Act 
whether deft. reasonably suspected that the pin 
had been stolen or otherwise illegally or clandes- 
tinely obtained was for the judge; (2) there was 
no evidence of absence of reasonable suspicion in 
the mind of deft., & therefore judgment should 
be entered for him.—HOWARD v, CLARKE (1888), 
20 Q. B.D. 558; 58 L. T. 401; 52 5. P. 3103; 4 
T. L. R. 261, D. C. 

Annotation :—.18 to (1) Refd. Carter v. Kinibell (1894), 10 

T. L. R. 554. 

1635. Arrest by official of railway company— 
Special Act.|}—5 Will. 4 (c. x.) incorporated 
the London & Croydon Railway Company 
& by sect. 106 empowered the co. to make 
bye-laws for the good government of the 
affairs of the co., & for regulating the proceedings 
& remunerating & reimbursing the expenses of 
the directors & for the management of the under- 
taking, & of the officers & servants of the co. in 
| all respects whatever, & to impose & inflict reason- 
able fines & forfeitures upon persons offending 
against the same, not exceeding £5 for any one 
offence, to be levied & recovered as any penalty 
might by that act be fevied & recovered ; such 














Accused was arrented: in the nee of 
stealing & was handed over to the 
village magistrate, who forwarded 
him in custody to a police station. 
He was convicted :—Held: the con- 


law police viction was right. S, 59 of the Code 





of iminal Procedure requires a 

resence private person who arrests a thief in 

563... the act to take the thief to the nearest, 

: _ police station, is sufficiently complied 

with by sending the offender in custody 

private person— | oe : servant.—R. v. Porapu (1888), 


59.}— . I. L. R. 11 Mad, 480.—IND, 
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bye-laws to be binding upon & be observed py all 
parties ; provided that they were not repugnant 
to the laws of England, or the directions of that 


act. 

The 148th sect. enacted that it should be lawful 
for the company to make orders & regulations 
for regulating the travelling upon & use of the 
railway, & for or relating to travellers upon the 
Jine ; such orders & regulations to be binding upon 
travellers & passengers passing upon the railway, 
upon pain of forfeiting & paying a sum not exceed- 
ing £5. Sect. 165 enacted that it should be lawful 
for any officer or agent of the co. to seize & detain 
any person whose name & residence should be 
unknown to such officer or agent, who should 
commit any offence against the act, & to convey 
him, etc., before a judge without any warrant or 
other authority than that act. The co. made a 
bye-law whereby a passenger not producing or 
delivering up his ticket was to be required to pay 
the fare from the place where the train originally 
started :—Held: this was not a bye-law imposing 
a penalty or forfeiture ; & the arrest of a passenger 
not producing his ticket & refusing to pay the fare 
from the place where the train originally started 
was illegal. 

Qu. : whether the 165th section gives power to 
apprehend a person except for an offence against 
the act of Parliament itself. 

Qu. : also, whether the bye-law was a reasonable 
& void bye-law.—CHILTON v. LONDON & CROYDON 
Ry. Co. (1847), 16 M. & W. 212; 5 Ry. & Can. Cas, 
4; 16L. J. Ex. 89; 8L. T. 0. S. 366; 11 Jur. 149; 
11J.P. Jo. 87; 153 BK. R. 1164. 

Annotations :—Refd. Eegington v. Lichfield Corpn. (1855), 
19 J. P. 819; Barry v. Mid. G. W. Ry. (1867), 15_W. R. 
384; L.& B. Ry. v. Watson (1878), 30. P. D. 429. Meatd. 
Stevens v. Midland Counties Ry. (1854), 18 Jur. 932; 
Whitfield v. S. KH. Ry. (1858), 27 L. J. Q. B. 229; Green v. 
London General Omnibus Co. (1859), 7 C. B. N.S. 290; 
Brown v. G. EK. Ry. (1877), 2 Q. B. D. 406. 

1636. Arrest by special constable of railway 
company—Special Act.]|—Pltfs. were arrested out- 
side the premises of deft. co. by a special constable 
appointed under Metropolitan District Railway 
Act, 1900 (c. clxxiii.), on a charge of having stolen 
copper & lead belonging to the co., & were prose- 
cuted by the co. & acquitted. In the course of 
the trial of an action for false imprisonment & 
malicious prosecution in county ct., pltfs. put in 
evidence the deposition taken before the magis- 
trate upon which they were committed for trial, & 
upon the deposition there was evidence that 
certain copper & lead which was found in pltfs.’ 
possession at the time of their arrest was similar 
to that used by the railway co. There was, 
however, no admission on the part of the pltfs. 
that a felony had been committed, & there was no 
finding to that effect as the case had never gone to 
the jury. As the result of the trial in the county 
ct. the judge non-suited pltfs., holding that there 
was reasonable & probable cause for the arrest 
& prosecution of pltfs.:—Held: (DARLING, J.), 
there being no finding or admission that a felony 
had been committed, the special constable was not 
protected by sect. 55 (2) of the above Act.— 
Kina & Kine v. METROPOLITAN District Ry. Co. 
(1908), 99 L. T. 278; 72 J. P. 294, D.C. 


ii. When Arrest must take place. 


1637. Must be on some charge.]—Magistrates 
have no authority to detain a person known to 
them till some other pewon makes a charge against 
him. Before they detain a known person, they 
should have a ‘charge actuall 
BIRNIE (1832), 5 C. & P. 206; 1 
1 Nev. & M. M. C. 304. 


made.—R. v. 
ood. & R. 160; 
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1638. ‘‘ Immediate apprehension.’’|—-A party 
using unreasonable violence to beat off a dog 
which runs at him is guilty of a wilful trespass 
under 7 & 8 Geo. 4, c. 30, 5s. 24. If he is seen com- 
mitting the act, & a constable is immediately 
sent for, who follows him, he having quitted the 
place, & apprehends him at the distance of a 
mile, this is an immediate apprehension of a 
person ‘‘found committing’? an offence under 
sect. 28 of the above Act.—HANWAY v. BOULTBEE 
(1830), 4 C. & P. 350; 2 Man. & Ry. M. ©. 4815 
1 Mood. & Rt. 15, N. P. 

A neation: -—-Distd. Downing v. Capel (1867), 36 L. J. M. C. 


1639. ——--.|~-MorRIS v. WISE, No. 1533, antle. 

1640. .|—-A. purchased an article of B., & 
directed him to take it to his house & ask for pay- 
ment. JB. left the article at A.’s house at 1 p.m., 
& was paid for it by A.’s butler. A. returned 
home at 3 p.m., & was informed that the butler 
had paid for the article, & believing, although 
erroneously, that he himself had paid B. for it at 
the time of the purchase, immediately sent for a 
policeman, & ordered him to arrest B. on a charge 
of obtaining money under false pretences. The 
policeman & A.’s butler at once went in pursuit 
of B., & apprehended him at 10 p.m. In an action 
by RB. against A. for wrongful arrest :—Held: B. 
was ‘‘ found committing the offence,” if at all, at 
1 p.m., & the pursuit not having been commenced 
till A.’s return at 3 p.m., A. could not have believed 
he was immediately apprehending B. in pursuance 
of Larceny Act, 1861 (c. 96), s. 103.—DOWNING v. 
CAPET (1867), L. R. 2 C. P. 4615; 36 L. J. M. C. 
97; 16L. T. 323; 15 W. R. 745. 
Annotations :-—Refd. Leete ». Hart (1868), L. BR. 3 C. P. 322. 

Mentd. Judge v. Selmes (1871), 40 L. J. Q. B. 287 ; Trebeck 

v. Crouduce, (1918) 1 K. B. 158. 

1641. .|—Pltf. had not been apprehended 
on the spot where deft. believed he had found her 
committing a felony, & the question, whether or 
not she had been “ immediately apprehended ” in 
pursuance of Larceny Act, 1861 (c. 96), s. 108, had 
not been left to the jury :—Held: this was a 
question of fact for the jury which should have 
been left to them.—GRIFFITH v. TAYLOR (1876), 2 
GP. D. 194; 467. J. Q.B. 152; 361.7. 55 41 
J. P. 840; 25 W. R. 196, C. A. 

1642. ‘‘Found committing.’’]-— HANWay  v. 
BouttTtBes, No. 1638, ante. 








1643. —----.| MATHEWS tv. BIDDULPH, No. 1535, 
ante. 
~J]—Downtna v. Caren, No. 1640, 
ante, 
1645. .}—In an action for false imprison- 





ment, the charge being, ‘‘ that he had embezzled 
various sums within the last fortnight,’ deft. 
pleaded not guilty, urging that pltf. had been 
found committing the offence, in accordance with 
Larceny Act, 1861 (c. 96), s. 103 :—Held: the 
statute did not apply at all to such a case, & the 
plea could not be sustained. 

Semble: though, as a general rule, the statute 
would not apply to a case of embezzlement, it 
being an act more of the mind than anything clse, 
still it would apply where the person was found 
doing the act itself.—Firitp v. Muse@Rove (1867), 
16 L. T. 536. 

1646. ——.]—GrirriTtH v. Taytor, No. 1641, 
ante. 

1647. ‘“‘ Found offending.’’|—A constable is not 
bound to take into his custody without a warrant, 
a man who does not support his wife, as he cannot 
be said to be “ found offending ” under Vagrancy 
Act, 1824 (c. 83), 88. 3, 6, the offence depending on 
a varicty of circumstances not visible to the eye.— 
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Sect. 1.—Securing attendance of accused person: 

Sub-soct. 2, B. (e) ii. & (f) & F. (a), (b) & (0-1 
HORLEY v. Rogers (1860), 2 E. & E. 674; 29 
L. J. M. C. 140; 2L. T. 171; 24 5. P. 582; 6 
Jur. N.S. 605; 8 W. R. 392; 121 EB. R. 253. 

1648. On fresh pursuit.|—R. v. Howarru, No. 
1498, ante. 

1649. .|—A constable attempted to appre- 

hend prisoner & his companions playing at 
thimblerig in a public fair. The constable, with 
assistance, took one of the party, but prisoner & 
the rest rescued him, & got off. In the evening 
of the same day the constable found prisoner in a 
public house, not having been able to find him 
before, & endeavoured to apprehend him, stating 
it was for what he had been doing in the fair. 
Prisoner escaped. The constable called prosecutor 
to his assistance, & together they endeavoured to 
take prisoner, who thereupon stabbed prosecutor : 
~Held: A conviction for feloniously cutting & 
maiming was wrong, on the ground that the arrest 
was not on fresh pursuit.—R. v. GARDENER 
(1834), 1 Mood. C. CG. 890, C. C. R. 
; 1650. —-—.]—Under 7 & 8 Geo. 4, c. 29, s. 63, 
Justifying arrest in certain cases without warrant, 
the pursuit of the offender must be commenced 
at the time of the committing of the offence, & 
pursuit after the offence has been consummated 
Is insufficient.—-GREENFIELD v. SYKES (1854), 2 
W. R. 372. 

1651. .|—Prisoner assaulted a police con- 
stable, who went away, & after two hours’ time 
returned with assistance :—Held: the constable 
was not justified in apprehending prisoner for the 
assault after that interval.—R. v. WALKER (1854), 
Dears. C. C. 358 5 23. J. M. 0.123; 23L.7T. 0.8, 
99; 18 J. P. 281; 18 Jur. 409; 2 W. R. 416; 
2C. 1, R. 485; 6 Cox, C. C. 371, GC. C. R. 
Annotations :-- » R. v. Mar: an © 

131. Refd. Roe tie dest) 7 Coxe COs 

1652, ——--.|—Downina v. Capen, No. 1640, 
ante. 

1653, —-—.]—-R. v. MarsprEn, No. 1588, ante. 


(f) Entering Premises to cffect Arrest. 


1654. Entry by constable—In treason or felony.| 
-—-MONREY v. JONNSON (1607), 1 Brownl. 211; 123 
EK. R. 760. 

1655. ~——~.]-—Deft. was seen in a metropolitan 
street: stealthily to produce an empty bag from 
under his jacket, place it under the legs of the 
coachman of a brougham, & with his assistance 
take instead a bag full of oats, which he carried off 
on his shoulder. The coachman immediately 
drove rapidly off. A police constable was told of 
what had occurred, & his attention was called to 








CRIMINAL LAW AND PROCEDURE. 


deft. & his burden. He followed, but came up 

only after deft. had entered his own house, when 

the constable arrested him :—Held: the conviction 
of deft. by a magistrate under Metropolitan Police 

Cts. Act, 1830 (c. 71), s. 24, for having in his posses- 

sion these oats which were then & there suspected 

of being unlawfully obtained, was under the 

circumstances right.—H. v. FISHER (1875), 32 

L. T. 22; 39 J. P. 612, D.C. 

1656. Breaking open doors—-In treason or felony. | 
—If the sheriff pursue a felon to a house, & in 
order to take him break open the doors of the 
house, this is justiflable, because it. is for the public 
good that such felons should be taken. But it is 
otherwise in particular cases; as if the sheriff 
break open an house to arrest one within the 
house by virtue of a capias in debt or trespass, he 
shall be punished, for this was a particular case, 
& is not for the public good (per Cur.).-—MALF- 
VERER v. SPINKE (1537), 1 Dyer, 35 b; 73 H. KR. 
79. 

Annotations :—Mentd. Lasington’s Case (1600), Cro. liz. 
750; Mouse’s Case (1608), 12 Co. Rep. 63; Liford’s Cuse 
(1615), 11 Co. Rep. 46 b; Secheverel v. Dale (1627), Poph. 
193; Simmons v. Norton (1831), 9 L. J. O. 8. CG. BP. 1853 
Cope v. Sharpe, [1910] 1 K. B. 168 ; Cope v, Sharpe (No. 2), 
[1912] 1 K. B. 496. 

1657. }—Doors cannot be broken 
open in the night for any cause except treason or 
felony.—SMiTn v. Suivi (1600), Cro. Eliz. 741 ; 
78 li. R. 074, 

1658. Assault on constable.|-——R. v. Mars- 
pen, No. 1588, ante. 

1659. To prevent murder.|—HANDCOCK v. 
BAKER, No. 1552, ante. 

1660. On suspicion of felony.]-—A plea 
justifying the breaking & entering a house, without 
warrant, on suspicion of felony, ought distinctly 
to show, not only that there was reason to believe 
that the suspected person was there, but also that 
deft. entered for the purpose of apprehending him. 
—SMITH v. SHIRLEY (1846), 3 C. BK. 1423 15 
L. J.C. P. 230; 71. T. O.S. 185; 136 I. R. 58. 

















F. Arrest under Warrant. 
(a) In General. 
1661. Duration of warrant.|—Q<A justices’ warrant 
continues in force until fully executed.—DICKEN- 
SON v. Brown (1704), 1 Hsp. 218; Peake, 307, 


NP. ; 
1662. Withdrawal of warrant.|—R. v. Crossman, 


Ez p. CHETWYND, No. 839, ante. 


(b) Form and Contents of Warrant. 
1663. General warrants void.|—ANoN. (1648), 


cited 1 Hale, P. C. at p. 580. 
aan :—Refd. Howard v. Gossett (1845), 5 L. T. O. S. 


PART V. SECT. 1, SUB-SECT. 2.— 
F. (a). 


h. Persons other than constables 
making arreat.J—Where an offence was 
committed in the county of G., & 
warrants were issued for the arrest of 
the guilty parties, persons from 
another county, who came to assist 
the constables of the county of G., in 
making arrests, were held entitled to 
the same protection as the constables. 
BA v, CHASBON (1876), 3 Pug. 546,— 

k. Release on bail—Re-arrest. -D., 
being at large, could not be arrested 
on Ale ores eae & process of tho 

- to enforce it.—AHr p. DONERTY 
(1900), 20 C. L. T. 20.— CAN, 


1. Hacape—Right to re-arrest under 
same warrant,}—R. v. O’HEARON, 21 
C. cage 355; 5 Can. Crim. Cas. 531, 


m. Provincial offence — Backing 


! 


warrant therefor in another province— 
Ultra _virea.}-A warrant for a pro- 
Vincial offence cannot be given effect. 
to outside the limits of that. province. 
Provincial legislation attempting to 
authorise it would be ultra vires. The 
introduction by provincial Act of 
Part XV. of the Criminal Code for the 
purpose of procedure in relation to 
provincial offences was not intended 
Oo have extra-provincial effect, & the 
provisions therein for backing war- 
rants, if intended by the legislature to 
have effect at all, would be applicable 
only as between territorial divisions 
of the province (as such exist in other 
provinces) if & when such divisions 
are nade.—Ez p, Ext, [1920] 1 W. W. RB. 
661.—CAN, 


n. Constable not bound to show 
warrant.J—It: may be desirable or even 
obligatory that, if called upon, the 
police officer making an arrest should 


show the person arrested the authority 
under which he is acting, but to hold 
that he is bound to do so before he can 
prope, arrest & detain in custody 
such a person, 80 a8 to make the arrest 
& the detention lawful, weuld be to 
extend the law beyond what the 
legislature has thought proper to de- 
clare it.--R. « Basan LAL (1900), 
I, a 27 Cale. 320; 4C. W.N, 311. 


oe 


PART V. SECT. 1, 


o. Bench warrant—Seal.}-—-A bench 
warrant issued at quarter sessions, 
tested in open sessions, & signed 
by the clerk of the peace :—Held: 
not invalid for want of a seal.— 
FRASER v. DICKSON (1849), 5 U. C. R. 
231.—CAN. 


p. Indarsement 
Warrant was issued in 


SUB-SECT. 2.— 


of warrant.) — A 
the united 


Part V.—PROCEEDINGS PRELIMINARY TO INDICTMENT. 


1664. ——.]—Monry v. Leach (1765), 3 Burr. 
1742; 1 Wm. BI. 655; 97 E. R. 1075; sub nom. 


LEACH v. Money, 19 State Tr. 1001. 

Annotations :—Refd. Entick v. Carrington, Case of Seizure 
of Papers (1765), 19 Howell’s State Tr. 1029; Gosset v. 
Howard (1845), 10 Q. B. 411. Mentd. Brookshaw v. 
Hopkins (1773), Lofft, 243; Bell v. Oakley (1814), 2 
M. & 8S. 259; Parton v. Williams (1820), 3 B. & Ald. 330: 
Prestidge v. Woodman (1822),1 B. & ©. 12: Bell ». 
Robinson (1824), 2 L. J. O. 8. K. B. 192; Kay v. Grace 
(1831), 5 Moo. & P. 140; Hoye v. Bush (1840), 1 Man. & 
GQ. 775; Harrison v. Bush (1855), 25 L. J. Q. B. 25; 
Tobin v. R. (1864), 16 C. B. N.S. 310; Feather v. R. 
(1865), 6 B. & S, 257; Ralelgh v. Goschen, [1898] 1 Ch. 


1665. ———.]—-Where a warrant recited no in- 
formation, but directed the constable to ‘‘ appre- 
hend & bring before me the body of A., to answer 
to all such matters & things as, on Her Majesty’s 
behalf, shall be objected against him on oath, by 
B., for an assault committed upon her on the 
24th inst.” :—Held: the warrant was altogether 
void as being too general in its form.—CAUDLE v. 
SEYMOUR (1841), 1 Q. B. 889; 1 Gal. & Dav. 454; 
10 L. J. M. C. 180; 113 EB. R. 1872; sub nom. 
CANDLE v. SEYMouR, 5 Jur. 1196. 

Annotation :—Refd, R. v. Hughes (1879), 4 Q. B. D. 614. 

1666. Description of offence—Treasonable prac- 
tices.|—It. v. DEspaRnD, No. 1455, ante. 

1667. ‘Commission of crimes against 
bankruptcy law.’’]}—Upon a rule for a habeas 
corpus to discharge a prisoner arrested under 
iuxtradition Acts, 1870 (c. 52), & 1873 (c. 60), on 
the ground that the warrant whereon he was 
arrested did not sufticiently describe the offence, 
it appeared that the warrant, which was a warrant 
issued by a mctropolitdn police magistrate without 
the order of a Secretary of State, described the 
offence as ‘‘the commission of crimes against 
bkpcy. law” :—Held: the warrant sufficiently 
described the offence.—Hz p. Trrraz (1878), 4 
Ex. D. 63; 48 L. J. Q. B. 214; 391. T. 502; 27 
W. R. 170; 14 Cox, C. C. 153, D. C. 

Annotation :—Distd. Fc p. Piot (1883), 48 L. T. 120. 

1668. Purpose of arrest.|—-A warrant to arrest 
the party ‘‘ to the end that he may become bound, 
etc., to appear at the next sessions,” etc., means 
the next sessions after the arrest, & not after the 
date of the warrant. Therefore the officer execut- 
ing it may justify an arrest after the sessions next 
ensuing the date of the warrant.—MAYHEW v. 
PARKER (1799), 8 Term Rep. 110; 2 Esp. 688; 
101 MK. RR. 1204, N. P. 


counties of Northumberland & Dur- rant.—R. ou. 
ham, & was indorsed by a magistrate N. 
in the county of Peterborough, “ This 





SABKEANS 
S. I. 223.—CAN. 
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1669. Warrant directing police officers to 
keep defendant in custody.J—A warrant which 
directs police officers to arrest deft. & keep him in 
custody, so as to produce him at the next quarter 
sessions, is bad, such a custody being illegal. 
Ex p. Nisperr (1844), 4 I. T. O. 8S. 120; 8 J. P. 
823; 8 Jur. 1071. 


(c) Circumstances of Arrest. 

1670. By whom made—Person to whom warrant 
is directed.|—Amson v. Watcor (1616), 3 Bulst. 
209; 18 HK. R. 178. 

1671. ——— .|—Where a warrant was 
directed “ To A. to the constables of W., & to all 
other His Majesty’s officers ’?:—Held: the con- 
stables of W., their names not being inserted in 
the warrant, could not execute it out of that 
distvict.—R. v. Wrir (1823). 1 B. & C. 2883; 2 
Dow. & Ry. K. B. 4443; 1 Dow. & Ry. M. C. 319 ; 
107 EK. RR. 108. 

Annotations :-—Consd, A.-G. v. Jefferys (1824), M‘Cle. 270. 
Refd. Gladwell v. Bluke (1834), 1 Cr. M. & R. 686; Hoye 
v. Bush (1840), 1 Man. & G. 7753 Baynes v. Brewster 
(1841), 6 Jur. 392; Leverick v. Mereer (1853), 14 Q. B. 
ia Mentd. Gimbert v. Coyney (1825), 3 Dow. & Ry. M. C. 
1672. -|-—When a warrant is directed 

to a parish constable only, it should be executed 

by him, & not by a police constable of the county.-— 

IREEGARD v. BARNES & BAnrron (1852), 7 Exch. 

827; 21 L. J. Ex. 320; 165. P. 777; 155 i. R. 

1185; sub nom. FREGARD v. BARNS & BARTON, 

19 TL. T. O. S. 188. 

Annotation -~ Refd. Rh. v. Sanders (1867), L. R.1 OC. C. R. 75, 
1673. Person arrested—-Must be person named in. 

warrant.|—In an action for trespass against a 

constable for taking pltf. into custody on a charge 

of felony, a warrant of a justice of the peace 
describing pltf. by a wrong Christian name, affords 
no protection to deft., although pltf. is the real 
person to be taken, & pltf., therefore, is entitled to 
recover in such action, without a demand of 
perusal & copy of the warrant, pursuant to Con- 
stables Protection Act, 1750 (c. 44), s. 6.—ILOYE 

v. Busy (1840), 1 Man. & G. 775; 2 Scott, N. RR. 

86; 10L. J. M. GC. 168; 133 BK. R. 5455 sub nom. 

Hoynse v. Busy, Drinkwater, 15; 5 J. P. 30. 
1674. Officer arresting must have warrant in his 

possession.|—A constable must be in actual 

possession of a warrant to arrest for a misdemeanour 
at. the time of the arrest, so as to be able to produce 
it for the information of the person arrested.— 


ee 








1873 ii. - --—--——. }- Where the police 
in one city notify the police in another 
city that a warrant has been issued for 


(1904), 37 


is to certify that I have indorsed this 
warrant, to be executed in the county 
of Peterborough,” but there was no 
proof of handwriting of the justice 
who issued the warrant or recital of 


C. P. 384.—CAN, 

q. Absence of name of prisoner. 
Where deft., arrested by a Doeincinl 
constable, who believed that a robbery 
had been committed, & that deft. was 
one of the persons who committed it, 
& who, be asked to show his 
pea neae pre uced & read a warrant 
against F. Ky. & others, for breaking & 
entering a shop & stealing a quantity 
of goods therefrom, seeing that his 
name was not mentioned in the war- 
rant, deft. resisted arrest, & in so 
doing assaulted a constable, & was 
tried & convicted for assaulting a 
police officer in the discharge of his 
duty, with intent to resist lawful 
urrest :—Held ; the arrest could be 
justified under the statute, notwith- 
standing the insufficiency of the war- 


yr. Description of offence-—Perjury.] 
—h. vo. Lee Cuo (1909), 14 Can. Crim. 
Cas. 322,.—--OCAN. 

s. —-—~ Felony.}—A warrant of a 
Scottish judge to apprehend persons, 
&+ bring them before the, nearest 


issued upon the petition of the . 
advocate, which stated an injury to a 
ship, committed with a felonious in- 
tent, within 43 Geo. 3, c. 113, is bail- 
able, the warrant not stating a crime, 
& it not appearing that any crime was 
charged on oath—Hr y. GIBBONS 
(1829), 2 Hud. & B. 425; 2Ir. L. Ree. 
Ist ser. 454, 469.—-IR. 


PART V. SECT. 1, SUB-SECT. 2.— 
F. (6c). 


1673 i. Person arrested—M uat be per- 
son named in warrant. }—Arrest of pltf. 
by deft. under a warrant “to arrest 
@ man who calls himself Clark.” Pitf. 
was never identified as such, & after 
several remands was discharged :— 
Held : the warrant was good.—GRIEN- 
ba RYAN (1) (1846), 1 Legge, 275. 


the arrest of a certain man & forwards 
a description & photograph of accused, 
& the police so notified, relying on 
such description & photograph, arrest 
a man in the honest belief that he is 
the man wanted, they are protected 
from liability in civil or criminal pro- 
ceedings, even though the nan arrested 
is not in fact the one for whom the 
warrant has becn issued.—-~ANDERSON 
v. JONUNSON, [1917] 3 W. W. R. 353 5 
10 Sask. L. R. 352; 43 dD. L. R. 183; 
11 Sask. I. R. 478; (1918) 3 W. W. RR. 
620.—CAN. 


1674i. Officer arresting mist have war- 
rant in his possession.}—A constable 
making an urrest under a warrant is 
bound to exhibit same when making 
the arrest, & where he fails to do so the 
municipality employing him is liable 
for nominal damages.-~HIGGINS v. 
MONTREAL City, [1894] Q. R. 65. C. 
414.—CAN. 

1674 ii. .-A warrant should be 
in the actual possession of the person 
executing it.— Hay v. THOMSON (1889), 
IN. Z L. R. 579.—N.Z. 
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Sect. 1.—Securing attendance of accused person: 
Sub-sect. 2, F. (c) + sub-sect. 3.) 

GALLIARD v. LAXxTon (1862), 2 B. & S. 363; 31 

L. J. M. C. 123; 5 L. T. 835; 26 J. P. 230; 8 

Jur. N. S. 642; 10 W. R. 353; 9 Cox, C. C. 127; 


121 EF. R. 1109. 
Annotations :—Folld. R vec bapman (ec), 12 Cox, C. C. 4; 





Codd v. Cabe (187 8), 1 D Refd. Hux ». Smith 
(1897), 61 J. P. Jo. 410. 
1675. -—In order to justify an arrest, 


even by an officer, under a warrant, for a mere 
misdemeanour, it is necessary that he should have 
the warrant with him at the time. Therefore in a 
case where the officer, although he had seen the 
warrant, had it not with him at the time, & it did 
not appear that the party knew of it :—FHeld: 
the arrest was not Jawful.—R. v. CHAPMAN (1871), 
12 Cox, C. C. 4. 
Annotation :-—-Consd. Codd v. Cabe (1876), 1 Ex. 1D. 352. 
1676. When offence is less than felony.|— 
When a warrant has been issued to apprehend a 
person for an offence less than felony, the police 
officer who executes it must have the warrant in 
his possession at the time of arrest.—CopDD v. CABE 
(1876), 1 Ex. D. 352; 34 L. T. 453; 40 J. P. 566; 





13 Cox, C. C. 2023; sub nom. Coo v. CABE, 45 
Lied: M. C. 101, D. C. 
Annotations :——-Refd. Ex p. Smith (1897), 61 J. P. Jo 410. 


Mentd. Betts v. Stevens (1909), 79 L. J. K. B. 17, 

1677. Where made-—Not out of district—-Custom 
in London.|—A constable is an officer but for his 
own particular vill, & though he may execute 
warrants in any other parts of the county, as any 
other person may, yet he is not. compellable to do 
it, though the contrary is practised in London by 
custom (Hout, C.J.).-ANON. (1697), Comb. 446; 





90 K. R., 582. 
saree tare: icnaen Gimbert. v. Coyney (1825), 3 Dow. & 
1678. Sestak constable cannot execute 


out of his own district a warrant directed generally 
to all constables. But he may execute anywhere 
within the limits of the justice’s jurisdiction a 
warrant directed particularly to him.—R. v. 


CHANDLER (1700), 1 Ld. Raym. 545; 91 HK. RR. 

1264. 

Annotations :-—Consd. HR v. Weir (1823), 1 B. & C. 288. 
mrentd. Gimbert v. Coyney (1825), 3 Dow. & Ry. M. Cc. 
1679. Except when issued by a judge 








of King’s Bench.|—5 Geo. 4, c. 18, s. 6, which 
authorises constables to arrest persons out of their 
own district, though the warrant be not directed 
to them by name, Paes: not apply to cases where 


4676 i. 











When offence is less than 


chief constable & a detective, & con- 
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warrants are issued by the judges of the Ct. of 
K. B., but is confined to warrants issued by 
justices of the peace of limited jurisdiction.— 
GUADWELL v. BLAKE (1834), 1 Cr. M. & R. 636 ; 
2 Nev. & M.M. ©. 588; 5 Tyr. 186; 41.J3.M. C. 
13; 149 E.R. 1235. 

1680. Unless backed.|—-C. was con- 
victed of an assault on two police constables of the 
county police of W. in the execution of their duty, 
who were apprehending him in the city of W. 
under a warrant issued by two justices of & for 
the county of W. for his commitment to prison for 
default in payment of a fine, but not backed by any 
justice of & for the city of W. W. is a borough 
having a separate commission of the peace with 
exclusive jurisdiction, & a separate police force. 
C. was not pursued from the county, but found in 
the city :—Held: the conviction was wrong, & 
the constables were not acting in the execution of 
their duty in so executing such warrant.— kh. v. 








CuMPTON (1880), 5 Q. B. D. 341; 49 L. J. M. C. 
41; 42 L. T. 543; 44 J. P. 48903 28 W. BR. 5389, 
C. Cc. R. 
ana -—Mentd. Betts v. Stevens (1909), 79 L. J. K. B. 
1681. -——- In court.]-——-R. v. Ke_iEy (1722), 1 
Stra. 530; 93 HK. R. 680. 
1682. -——- Within King’s palace.|—FIrzpatTnrick 


v. KELLY (1781), cited 8 Term Rep. 740; 
E. R. 833. 


Annotations :-—Consd. Bell v. 
Refd. Carrett v. Smallpage (1808), 9 Kast, 330. 


1683. .|—- An indictment will not lie 
against the officer of the Palace Ct. for assisting a 
person not of the King’s houschold, within the 
King’s palace, against whom a writ has issued out 
of that ct., though no leave to make the arrest: has 
been obtained from the Board of Green Cloth.— 
R. v. Srosss (1790), 3 Term Rep. 735; 100 FB. R. 
830. 


100 


Jacobs (1828), 4 Bing. 5228, 








Annotations :—Consd. Bell v. Jacobs (1828), 4 Bing. 523. 
Mentd. Combe v. De La Bere (1882), 22 Ch. D. 316. 
1684. Abroad.|—A [British subject, ar- 





rested abroad, under a warrant upon an indict- 
ment for a misdemeanour, brought in custody to 
Ingland, & there committed to prison, is not 
entitled to be discharged.—-La p. Scorr (1829), 
9B. & C. 446; 4 Man. & Ry. K. B. 36]; 2 Man. 
& Ry. M.C. 308 ; 109 E. R. 116. 


Annotation :-~—-Consd. IR. v. Garrett, 
116 L. T. 82. 


1685. Arrest on Sunday — For murder.| — 
Matters of necessity may be done on the Sunday. 
Thus, arrest for murder on a Sunday is lawful 


itn p. Sharf (1917), 











etn en nn 








1685 i. Arrest on Sunday, |\—A spec ial 


felony.j)-——The officer executing a war- | 


rant for an offence less than felony 
must have it in his possession at the 
time of the arrest.—EHxr p. MCMANUS 
(1894), 32 N. B. R. 481.—- CAN, 

Not out of dis- 
trict-—Unless backed.}—-Prisoner was 
arrested in Toronto, upon information 
contained in a telegram from England, 
charging himin with having committed 
a felony in that country, & stating that 
a warrant had been issued there for 
his arrest :—Held: a@ person cannot, 
under Imperial Act, 6 & 7 Vict. c. 34, 
legally be arrested or detained here for 
an offence committed out of Canada, 
unless upon .a warrant issued where 
the offence was committed & indorsed 
by a judge of a superior ct. in this 
country.—-R. v. MCHOLME (1881), 8 
P. R. 452.—CAN. 

1680 ij. .}—A warrant 
for the arrest of pltf. who had made 
default in paying a fine on conviction, 
was sent from an outlying county to a 
city. Before the warrant was indorsed 
by a magistrate in the city pltf. was 
arrested there by two of defts., the 














, 





fined. Some hours after the arrest the 
warrant was properly indorsed & the 
detention of pitf. was continued until 
payment, of the fine :—Jield : the only 
damages recoverable by pitt. were for 
the trespass up to the time of backing 


the warrant.-—SoutTuwick vu. HARK 
(1893), 24 O. R. 528.—CAN. 
1680 iii. .}—A_ con- 











stablein an action against him for wrong- 
fully arresting pltt. without a proper 
indorsement of the warrant by a 
magistrate of the county in which the 
arrest is made is entitled to plead “ not 











guilty by  statute.’—ALDERICH  v. 
HUMPHREY (1898), 29 O. R. 427.— 
CAN. 

1680 iv. -}—If a war- 


rant has been granted at a distance a 
constable is justified in bringing the 
edie in custody before a justice 
1aving jurisdiction in the place at 
which the arrést was made & In obtain- 
ing @& reasonable remand until the 
warrant shall arrive & be backed in 
the manner directed by 14 & 15 Neat 
c. 93.—CREAGH v. GAMBIAE (1888), 2 

L. RR. Ir. 458.—IR. 


warrant for keeping a Common gaming 
house may be issued & executed on a 
Sunday.—Hxr pp. Moy SnHIne (1904), 4 
S RON.S. W. 480; 21 N.S. W. WLN. 
189.—AUS. 


1685 ii. -)-—-M. was arrested on 
Sunday on a warrant issued for atu 
offence against Canada Temperance 
Act. : —He the warrant could be 
executed on Sunday.-—R. vw MceGir- 
LIVRAY (1907), 41 N.S. R. 321.—CAN, 


1685 iii. --—.]~—A. B. having been 
arrested on Sunduy, under a criminal 
charge, had a detauiner out of the Ct. 
of Exchequer lodged against him on 
the same day, without the previous 
leave of that ct., or of the Ct. of K. B. 
but after the lodgment, permission 
was granted by the K. h. "to lodge the 
detainer in question :—eld: that 
this subsequent permission cured the 
previous frregularity, so as to prevent 
a discharge after acquittal on trial for 
the offence.— LYNCH v. TORRENS (1833), 
Hayes, & Jo. 433.—IR. 


1685 iv. .}—Deft. was arrested 
under a warrant, brought before a 
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(CROKE, J.).—DPirt v. WEBLY (1613), 2 Bulst. 72 ; 
80 KE. R. 968. 
inqolation :—Refd. Cameron v. Lightfoot (1778), 2 Wm. BI. 


1686. ——— For any indictable offence.|]—-ANON. 
(1611), Jenk, 291; 145 E.R. 211. 

1687. .|—A_ person may be _ arrested 
on a Sunday for any indictable offence.—-RAWLINS 
v. Enis (1846), 16 M. & W. 172; 16 L. J. Ex. 
5; 8L. T. O. 8. 215; 10 Jur. 1089; 2 Cox, C. C. 
96; 10 J. P. Jo. 789. 

1688. Use of force——Breaking doors, etc.—In case 
of felony—After admission refused.|—A constable 
having a warrant from a justice to arrest a prisoner 
immediately is not justified in breaking open his 
door, on admission being refused, except in case 
of felony or treason.—FosTER v. Hiv (1611), 1 
Bulst. 146; 80 E. RR. 839. 

1689. In case of breach of the peace-—-- 
After admission demanded & notice given.|— 
CURTIS'S CASE (1757), Tost. 135, C. C. BR. 

{nnotlation :-—Mentd. R. v. Platt (1777), 1 Leach, 157. 

1690. —_—- -—— Im case of contempt——After 
admission refused.|—The mode of executing that 
warrant ... by breaking the house after due 
notification & demand of admittance without 
cffect, is justifiable, upon the ground of its being 
an cxecution of a process for contempt, to which 
the personal privilege of the individual in respect 
of his door must give way for the public good 
(LorD ELLENBOROUGH, C.J.).—BURDETT v. ABBOTT 
(1811), 14 East, 1; 104 EK, R. 501; affd. (1812), 
4 Taunt. 401, Ex. Ch. ; (1817), 5 Dow, 165, H. L. 
Annotations :--Reid. Launock 7. Brown (1819), 2 B. & Ald. 

592; Harvey v. Harvey (1884), 26 Ch. D. 644. Mentd. R. 

v. Hobhouse (1820), 2 Chit. 207 ; Redford v. Birley (1822), 

1 State Tr. N.S. 1071 ; Bedreechund v. Elphinstone (1830), 

2 State Tr. N. 8. 379; Wellesley v. Beaufort, Wellesley’s 

Care (1831), 2 Russ. & M. 639; Beaumont v. Barrett 

(1836), 1 Moo. P. C. C. 59; Stockdale v. Hansard (1839), 

9 Ad. & il. 1; Middlesex Sheriff's Case (1840), 11 Ad. & 

Hl. 273; Re Clarke (1842), 2 Q. B. 619; Kielley v. Carson 

(1842), 4 Moo. P. C. C. 63; de Martin, Exp. Van Sandau 

(1844), 4 L. T. O. S. 369; Howard v. Gosset (1845), 10 

Q. B. 359; Fenton v. Hampton (1858), 11 Moo. P. C. C. 

347; Fe Fernandes (1861), 6 H. & N. 717; Kx p. Fer- 

nandez (1861), 10 C. B. N. 8. 3; Dill v. Murphy (1864), 

1 Moo. P, C. C. N.S. 4875 A.-G. of New South Wales v. 

Macpherson (1870), L. R. 3 PP. C. 268; Bradlaugh v. 

Gossett (1884), 12 Q. B. D. 271; Barton v. Taylor (1886), 

2° T. Le. R. 3825; Fielding » Thomas, [1896] A. C. 600: 

Heddon », Evans (1919), 35 T. L. R. 642; Pitchers v. 

Surrey County Council), [1923] 2 K. B. 57. 

1691. : —.J—Where a writ of 
altachment has issued against a party to an action 
for contempt of ct. in non-compliance with an order 
for the delivery over of deeds & documents, the 
officer charged with the execution of the writ may 
break open the outer door of the house in order to 
execute it.—- HARVEY v, HARVEY (1884), 26 Ch. D. 
6445 S1L. T. 508: 485. P. 468; 33 W. R. 76. 
«{nnotations :—-Refd. Re Kvans, Evans v. Noton, [1893] 1 

Ch. 252. Mentd. Sclous v. Croydon R. 8. A. (1885), 53 
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inagistrate & required to give sureties 
for good behaviour, or in default, be p 
imprisoned, Deft. refused, & a war- 
raut was made out, undor which he 
Was committed to prison till he should 
find the sureties. All these proceed- 


No. 40, 8. 354. 


in aid of a constable who searched the 
cs under a search warrant issued 
by a justice under Crimes Act, 1900, 
The warrant alleged 
that deft. made information & cotm- 
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L. T. 209; KR. v. Lambeth County Court Judgo & Jones 
(1887), 36 W. R. 475 ; Mander v. Falcke, [1891] 3 Ch. 488 ; 
Seldon v. Wilde, [1910] 2 K. B. 9; Taylor, Plinston v. 
Plinston, [1911] 2 Ch. 368. 

1692. In misdemeanours—Admittance 
must first be demanded.|—In the execution of 
criminal process against any man in the case of a 
misdemeanour, it is necessary to demand adiit- 
tance, before the breaking of the outer door can be 
legally justified —LauNock v. Brown (1819), 
2B. & Ald. 592; 106 E. R. 482. 

1693. To arrest absconding debtor.|— 
Where a warrant is issued for the arrest of an- 
absconding debtor, who has failed to surrender 
to bkpcy. proceedings taken against him, such 
debtor cannot avoid the execution of the warrant 
by sheltering himsclf behind a locked door. 
Such warrant of arrest is an authority to the 
officer charged with its execution to break the door 
& to go in & arrest the debtor inside the house 
where he is known to be.—Ite VON WEHISSENFELD, 
Ne p. UENDRY (1892), 9 Morr. 30; 36 Sol. Jo. 
276. 


winnotation -—Mentd. Re Hirth, Hc p. Official Receiver 
(1899), 68 L. J. Q. B. 287. 














SUB-SECT. 3.—SEARCI WARRANTS. 


1694. No power to issue at common law-—Except 
in case of stolen goods.|—-EENTICK v. CARRINGTON 
(1765), 19 State Tr. 1029; 2 Wils. 275; 95 E. R. 
$07. 

Annotations :-—Consd. Howard v. Gossett, Gossett v. Howard 

(1847), 6 State Tr. N.S. 319; Dillon v. O’Brien & Davis 

(1887), 16 Cox, C.C. 245. Refd. Harrison v. Bush (1855), 


eee & B. 344. Mentd. Jones v. German, [1896] 2 Q. B. 
&. 


1695. To search for stolen goods—Issued on oath 
of reasonable suspicion that felony has been 
committed.|—-Upon a representation to a magis- 
trate that a person has reason to suspect that his 
property has been stolen, or is concealed in a certain 
place, the magistrate may lawfully issue his war- 
rant to search the place & bring the occupler or 
owner before him (ABBOTT, C.J.).—ELSEE v. 
SMITH (1822), 2 Chit. 304; 1 Dow. & Ry. K. B. 
97; 1 Dow. & Ry. M. C. 28. 


Annotations :-—Consd. Jones v. German, [1897] 1 Q. B. 374. 
Refd. Wyatt v. White (1860), 5 H. & N. 371. 


1696. —-— ---—.]—- JACKSON v. BULL & ALISON 
(1838), 2 Mood. & R.176; 2 J.P. 695. 

1697. Involves an application for 
warrant for arrest.|—Deft., a miller, saw a number 
of sacks partly covered with a tarpaulin lying on a 
quay alongside a vessel. Seeing his mark on one 
of the sacks, he cut it open & found it contained 
pieces of sacks. He removed the tarpaulin, & saw 
some sacks on which was his mark, & on others it 
was cut away. Being informed that the sacks 
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goods have been stolen by the party 
whose premises are sought to be 
searched, & it is sufficient if it allege 
that they have been feloniously stolen. 

-HAMILTON v. CALDER (1883), 23 


Ings took place on Sunday, & the war- 
rants & ontry in the sessions book bore 
dute of that day :—Held: although 
the arrest might be good, the taking 
suretics & committal in default was o 
judicial act, & therefore void, as being 
Srtemn SEE) SN shee. te LAMBAY 
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t. Zo search for — stolen qoods-—- 
Issued on oath of reasonable suspicion 
that felony has been committed—Pro- 
teclion afforded by 24 Geo. 2, c. 44. }— 
To a declaration for trespass to pltf,’s 


dwelling, deft. pleaded that he acted 


plaint on oath that he had reasonable 
cause to suspect that F. had unlaw- 
fully on his premises certain property, 
cte., in respect) of which an offence 
punishable by indictment was reason- 
ably believed by deponent to have 
been committed :—Held : (1) the war- 
rant was void & afforded deft. no pro- 
tection at common law against the 
present action ; (2) deft. was protected 
by the above Act.—FRATHER v. 
RoGckmrRS (1909), 9S. R. N.S. W. 192.— 
AUS. 

1695 i. -——,}--In order to ob- 
tain a search warrant under 32 & 33 
Vict. c. 30, it is not necessary that the 
information should allege that the 





N. B. R. 373.—CAN, 
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a. Warrant for arrest 
provided for.}—A justice’s search war- 
rant by which a party is arrested must 
be founded on an information which 
discloses a charge of felony, or con- 
tains a statement of facts from which 
it may fairly be inferred that a felony 
has been committed. A search war- 
rant by which the property when 
found is directed to be brought to- 
gether with the person in whose pors- 
session it is found, becomes, 80 soon as 
the property is so found, a warrant to 
secure the personal attendance of such 
party, & therefore falls within 12 Vict. 
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Sect. 1.—Securing atlendance of accused person: 
Sub-sect. 3. Sect. 2: Sub-sect. 1-] 


were about to be shipped by pltf. for the manu- 
facture of paper, he laid an information before a 
magistrate that he had reason to suspect, & did 
suspect, that some sacks, his property, had been 
stolen, & were then in the possession of pltf. 
Thereupon the magistrate issued a warrant to 
search for the goods, & if they should be found, to 
bring them & pltf. before him, to be dealt with 
according to law. fPltf. was accordingly appre- 
hended & taken before the magistrate who dis- 
missed the charge :—Held: the magistrate was 
justified in issuing a warrant in that form, since 
the application for a search warrant involved 
an application to arrest.— WYATT v. WHITE (1860), 
5 H. & N. 371; 29 L. J. Ex. 1983; 11. T. 517; 
24 J.P.1907; 8 W. KR. 307; 157 EB. R. 1226. 

teat :--Refd. Jones v. German (1897), 66 L. J. Q. B. 








1698. Goods need not be specified.]— 
On an application to a justice of the peace for a 
search warrant the sworn information upon which 
the application was made stated that the informant 
“hath just & reasonable cause to suspect & doth 
suspect that J. has in his possession certain 
property belonging to” the informant, ‘‘ & that 
he has requested J. to allow him to search several 
boxes which J. has had packed ready to be taken 
away, & which he refuses to be looked through.”’ 
The justice issued his warrant, which was cxecuted : 
—Held: it was not necessary in such an informa- 
tion to allege that a larceny had in fact been 
committed, but it was enough to allege a suspicion 
that a larceny had been committed. It was not 
necessary to specify in the information the particu- 





cludes books.|}—-A. warrant to search for 
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lar goods for which a search is desired. The 
information in question substantially averred that 
the informant suspected certain property of his 
to have been stolen, & it was sufficient to give the 
justice jurisdiction JonrEs v. GERMAN, [1897] 1 
Q. B. 374; 66 L. J. Q. B. 281; 76 L. T. 136; 
61 J. P. 180; 45 W. R. 278; 138 T. L. R. 178; 
41 Sol. Jo. 240; 18 Cox, C. C. 497, C, A. 

1699. Execution of warrant.|—-Warpb’s CASE, 
No. 1564, ante. 

1700. Seizure of goods not mentioned in 
warrant—-Goods seized not of use to substantiate 
charge.|——When a constable, having a warrant to 
search for certain specific goods alleged to have 
been stolen, found & took away those goods, & 
certain others also supposed to have been stolen, 
but which were not mentioned in the warrant, & 
were not likely to be of use in substantiating the 
charge of stealing the goods mentioned in the 
warrant :—Held: the constable was liable to an 
action of trespass.—CROZIER v. CunDEY (1827), 
6 B. & C, 232 3s 9 Dow. & Ry. K. B. 224; 4 Dow. 
& Ry. M. CG. 303; 51. 73.0.8. M. C. 50; 108 
E. R. 439. 


Annotations :—Consd. Kay v. Grover (1831), 7 Bing. 312; 
Dillon v. O’Brien & Davis (#887), 16 Cox, C. C. 245. 


1701. Under Betting Act, 1853 (c. 119), s. 11— 
Seizure of money & betting slips.]—Pltf., a book- 
maker, placed £107 6s. 8d., the proceeds of street 
betting, in a house occupied by a person who 
assisted him in his transactions. The house 
was raided by the police under a warrant granted 
under sect. 11 of the above Act, & the moncy 
& a number of betting slips were seized & detained 
by the police for the purposes of certain proceedings 
taken against pltf. & others. In those proceedings 
pltf. was acquitted. The police having refused 
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¢, 16, 8. 2.-—-M*DONALD v. BULWER | only of the two justices :—Held: the 
(1862), 11 L. T. 27.—IR, & seize i documents ”’ authors the borin in ea “ blr epee Pg 
See a ; seizure of books.—‘ L. 8. D.,”? Lrp. v. BSUCC one justice of the peaco ; 
tints Judicial duties Had —A wee, VACHERL, OLS), We LD. 127 io, Waracin (1887), 13 0. R83 
rant to search for stolen goods, S. AF. : : CAN. s by 
addressed to * all or any of the con- g. Under Gaming & Lotteries Act, 1 —— Kwceution of warrant by 


stables or other peace officers in the 1881, s. 
county of B.”? authorised such con- 
stables or peace officers to enter, in the 
day time, into the dwelling-houses of 
five persons mentioned by name, ** or 
uny other house at B., if there is any 


arrest 


3—Seizure 
warrant of arrest-—Whether legal if no 
nuide.)-—-A constable who is 
legally authorised to arrest an accused 
person under a warrant issucd under 
the above sect. may, at the time of 


informant.J—A search warrant under 
the above Act was executed by the 
informant who was also chicf con- 
stable :--—Meld: not a ground_ for 
quashing the conviction.—ht. v. HErF- 


of goods under 


li. 616.—- 


suspicion that goods & wares may be 
in such house ” :---/leld : (1) the war- 
rant was a general warrant, & void, & 
afforded no justification to the officer 
acting under it; (2) the warrant ws 
bad as delegating to the officer the 
duties of the justice, by enabling him 
to act on suspicions arising in his 
mind after the adjudication & the 
issue of the warraunt.--MCLEOD vt. 
A (1894), 26 N. Ss. R. 458.— 





C. No warrant of arrest pro- 
vided for—Necessity for further oath. }— 
A complaint in writing under oath for 
a search warrant wider which a war- 
rant was issued & goods named therein 
were found in the possession of the 
accused, will not justify arrest without 
any further or other complaint.— 
MELANSON 0. LAvVIGNE (1906), 1 
k. L. R. 520; 37 N. B. R. 539.—CAN. 


d. féxcculion of  warrunt — Party 
executing not naned.}--The direction 
of a search warrant to the constable 
of T., not naming him, to execute the 
warrant in the township of L., is good. 
—JONES v. Ross (1847), 3 U. C. RR. 
328.—CAN,. 

e. Includes search of indi- 
viduals found on prenises.}--A War- 
rant to search premises authorises the 
search of the person of any individua 
found on the premises.—‘' L. 8S. D.,”’ 
LYpD. v. VACHELL (1918), W. L. D. 127, 


f. : “documents”? = in- 





Term 





such arrest, & as incidental to it, 
scize & take possession of articles in 
the possession or under the control 
of accused, as evidence tending to 
show the guilt of such person. But 
the authority to seize & take pos- 
session of such things, & the legal 
justification for so doing, arises from 
the actual arrest of accused, & not from 
the mere right to arrest. It does not 
exist, therefore, in a case in which no 
arrest has act y been mado.— 
BARNETY & GRANT v. CAMPBELL (1902), 
21 N.Z. LL. R. 484.—N.Z. 


h. Under Canada Temperance Act, 
1878—Issue of illegal warrant—Evi- 
dence obtained admiseatble.| — Before 
any complaint a charge was made 
against deft., a search was issued & 
exccuted, & evidence obtained upon 
his premises, under which he was 
convicted :—Held: although tho search 
warrant under the above Act was ille- 
gally issued, the evidence obtained 
under it was admissible against deft. 
—R. a DOYLE (1886), 12 O. R. 347. 





_—_— -)— An _ information 
charging deft. with having sold 
intoxicating liquor was laid before two 
justices of the peace, & immediately 
afterwards a further information to 
obtain a search warrant under the 
above Act was sworn by the same 
complainant before the same two 
justices. ‘Thereupon a warrant to 
search the premises of deft. was 
issued under the hand & seal of one 


an (1887), 13 O. 
m. Offence rot alleged in informa- 
tion or warrant.}—Certiorari will lic to 
quash a search warrant, which olleges 
no offence, & which is issued upon an 
information defective in that it alleges 
no offence against deft. or any other 
person ; that no facts or circumstances 
are disclosed showing the causes of 
suspicion, which tended to the belicf 
of the commission of an alleged or 
any offence with regard to which the 
warrant is deemed essential, & that no 
cause of suspicion or reasonable or 
other grounds for believing that the 
goods were concealed on the premises 
of deft. are given.—R. v. FRAIN (1915), 
32 W. L. ht. 387.—CAN. 
n. Grounds for helicf of  lucatwn 
of goods not set forth-—Effect of.}-— 
Where the information on which a 
search warrant is issued does not sct 
forth tho reasons or causes of de- 
ponent’s belief that the goods in 
uestion are on the premises incn- 
tioned, the search warrant is void, & 
the arrest of accused or seizure of goods 
thereunder is illegal.—-It. v. NELSON, 
[1922] 2 W. W. R. 381; 69 D. L. R. 
o. To search for <Asiaticsa—General 
warrant——Bad.|\—A general search war- 
rant purporting to authorise a police 
officer to enter any premises by day 
or night & to search for & arrest 
Asiatics illegally in the colony, or 
wanted on warrant, or not in pos- 
session of registration ccrtificates :-— 
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to hand him back the money, pltf. brought an 
action claiming the return of his property :—Held : 
the action was maintainable.—GorDon v. MPTRO- 
POLITAN POLICE CHIEF ComR., [1910] 2 K. B. 1080 ; 
79 L. J. K. B. 957; 103 L. T. 338; 74 J. P. 437 ; 
26 T. L. R. 645; 54 Sol. Jo. 719, C. A. 

1702. Arrest of persons found on premises 
for the purpose of betting.|—A person may be 
‘found’? on premises within the meaning of 
Betting Act, 1853 (c. 119), s. 11, although he only 
comes thereon after the police "have entered the 
premises. But the power of arrest given to the 
police by that sect. is limited to the arrest of persons 
found on the premises for the purpose of betting.— 
DAvis v. SLY (1910), 26 T. L. 1. 460. 





Sicr. 2.—PRELIMINARY EXAMINATION 
BEFORE JUSTICES. 
SuB-secr. 1.—TuHt HEARING. 

1703. Jurisdiction of justices—Where warrant 
illegal.|—-t. v. HuGuHms, No. 1459, ante. 

1704. Where complainant dies. before 
hearing — Proceedings unaffected.| — Complaint 
having been duly made under 20. & 21 Vict. c. 83, 
that obscene books were kept by ‘deft. in his shop 
for sale, a warrant for the seizure of such books 
was issued, & after they had been seized deft. was 
summoned to show cause why they should not be 
destroyed. Upon the hearing of the summons an 
order was made for the destruction of the books. 
After the issuing of the summons, but before the 
hearing, complainant died, & no application to 
substitute another complainant was made :—-Held: 
the proceedings against deft. did not lapse upon the 
death of complainant, & the order was valid.— 
h. _ TRUELOVE (1880), 5 Q. B. D. 336; 49 
lL. J. M. C. 57; 42 L. T. 2503 44 J. P. 346 3 28 
W. R. 413; 14 Cox, C. C. 408, D. C. 

me eas + Menta. 1. Vv. Spokes, Ke p. Buckley (1912), 

1705. Attendance of witnesses—-Power to compel 
—Refusal of witness to be bound over.j—A 
justice of the peace may commit a feme covert who 
is a material witness upon a charge of felony 
brought before him, & who refuses to appear at 
sessions to give evidence or to find sureties for her 
appcarance.—BENNET v. WATSON (1814), 3 M. & S. 


1: 105 BK. R. 512. 

Annotations :-—Distd. Cropper v. Horton (1826), 8 Ps 
ly. K. B. 166; Evans v. Rees (1840), 12 Ad. & ae 
Refd. Gosset v. Howard (1847), 11 Jur. 750. 


1706. -—-- Witnesses must be apprised of 
charge under inquiry. ]}-—Where pltf. was com- 











Tield: to bo tuvalld, —Ho STI vw. 
VISRNAN (1900), T. S. 1074.—S. AF. 
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thing as to which there are reasonable 
grounds for believing that it will 
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mitted by a justice ‘‘ for refusing to give cvidence 
before him, touching a certain riot & disturbance,”’ 
without showing that there had been a person 
charged before the justices, & that pltf. was 
apprised of the existence of such charge, with 
respect to which he was required to be examined as 
a witness :—Held : the warrant of commitment was 
no justification of the magistrate in an action of 
trespass. 

Before a party can be brought into contempt for 
refusing to give evidence before a magistrate, he 
ought to be fully apprised that there is some 
information or charge. for an offence then under 
inquiry before the justice (HoLroyp, J.).— 
CROPPER v. HORTON ener 8 Dow. & Ry. K. B. 
166; 4 Dow. & Ry. M. C. 4 

1707. |\—A alee issued @& war- 
rant, reciting that, on complaint on oath before 
him of a misdemeanour, pitf. was stated to be a 
material witness ; that the magistrate had issued 

a summons requiring pitf. to appear to testify his 
knowledge ; that the summons was proved before 
the magistrate to have been duly served, but pltf. 
did not appear to testify & said that he would not ; 
& that it was necessary for the ends of justice that 
pltf. should appear at the next assizes to testify. 
The warrant then commanded the constable to 
bring pltf. before the magistratc, or some other 
justice, to find sufficient bail to appear & give 
evidence at the next assizes & testify :—Held: 
the warrant was bad for requiring pltf. to give bail 
at this stage of the proceedings, assuming that 
the magistrate had power to bring him up by war- 
rant to give testimony. 

I throw no doubt on the power of the magistrate 
to do all that is necessary to compel the attendance 
of those witnesses, whom he knows to be material. 
Here, if the warrant had merely recited the 
refusal of the witness to attend, & directed the 
constable to bring him, there might not be much 
doubt that it would have been justifiable (Lonb 
DENMAN, C.J.).—Evans v. KEES (1840), 12 Ad. 
& Kl. 55; 4 Per. & Dav. 32; 9 L. J. M. CO. 88; 
4J.P. 444; 4 Jur. 1082; 113 E.R. 782. 

1708. Representation of accused by solicitor— 
Right of solicitor to cross-examine.]—Ccertain 
justices at a preliminary inquiry into an alleged 
case of highway robbery declined to permit the 
solr. representing prisoners to cross-examine 
witnesses for the prosecution, believing that they 

yossessed a discretionary power in the matter :— 

eld: justices had no discretion to prohibit the 
solr. to prisoners from cross-examining witnesses 
for the prosecution, & the right to cross-examine is 
absolute both under the Summary Jurisdiction 


Held: the convietion could not be 
impugned.— NR. v. STONE (1892), 23 








p. Under 17 Ge ‘3, c. 56, 8. 10— 
oe to materials for manufacture— 
manufactured goods.J—A warrant 
eae under the above suct. to search 
for manufactured goods suspected to 
have been puree or embezzled & 
upprchend the porson in whose pos- 
session they might be found, is not 
coinpetent, the statute giving this 
power only in regard to materials for 
manufacture. By the above sect. it 
is lawful for two justices upon com- 
Plaint made by oath by one credible 
person that purloined or embezzled 
materials were concealed in any 
dwelling-house, etc., to ani a warrant 
for ita beir search: ed.—BARNET v. 
WHYTE (1849), 11 Dunl. po of Sess.) 
en 21 Sc. Jur. 190.—SCOT 


‘Under Act 31, 1917, s. 49— 
Whether co cena 2 to offences mentioned 
Wider Fe 31, Aly "49 % yb) & on 

» 8 C); 
directing search for & seizure of any- 


afford evidence as to the comnis- 
sioner of any offence, the offences 
referred to being quite general & not 
confined to such as are mentioned iu 
sect. 49 (1) (a), as pone in tetas fret to 
corpora delicti.—*‘ TD. Vv. 
Mle ane 11918] Ww. P "D. 127.— 


PART V. SECT. 2, SUB-SECT. 1. 
r. J pope ona of justices—Power of 
one justice to adjourn proceedings. }— 
One justice of the peace has power 
at the return day of the summons to 
adjourn the bo ctapaiienty Sa til a future 
day, under Summary nviction Act, 
a ote jurisdiction U3 hear the case 
ven to two justices —Hr p. 

HOLDER a 6 All. 338.—CAN. 





ection ter tgp ele 
io. ‘late. pet pleaded to a cha 
& raised no objection to the validity 


of the proceedings before a ination 
until the appln. for a certiorari :— 


O. a 4U.—CAN. 


—— ——.]—Deft. having been 
Pe erair: arrostcd on a charge of 
vagrancy by reason of there being no 
warrant, appeared, without protest, 
before a magistrate who dismissed 
the charge. Privr to its dismissal, a 
further charge of having opium in 
his possession, contrary to Oplun & 
Drug Act, s. 3, was preferred against 
deft., upon which he was convicted. 
On the hearing of the latter charge, 
accused objected to the jurisdiction 
of tho magistrate on the ground that 
his arrest without a warrant was 
illegal :—Held: deft., not having 
obicoted to the illegality of the war- 
rant upon which he was arrested upon 
the charge of vagrancy when tried 
aber that charge, could not raise it 

n the second cheree. —RK. v. HuRSt 
(1914), aanee L. R. 176 ; 7 W. W. R. 
994; 20 D. L. R. 129; 53" Can. Crim, 


Cas, 389. CAN. 
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Sect! 2.—Preliminary examination before justices: 
Sub-sects. 1 & 2, A.] , 

Acts, 1879 (c. 49), & 1884 (c. 43), & by the common 

law.—R. v. GRIFFITHS & WILLIAMS (1886), 54 

L. T. 280; 16 Cox, C. C. 46. 

1709. Statement of accused—When taken.]-— 
If a prisoner is brought before a magistrate, his 
statement ought not to be taken till the evidence 
against him is gone through, & he should be then 
asked if he has anything to say in answer to the 
charge.—R. v. Faaa (1831), 4 C. & P. 566; 2 
Man. & Ry. M. C. 517. 

Annotations :--—Consd. R. v. Bell (1831), 5 C. & P. 162; Riv. 
Watson (1851), 3 Car, & Kir. 111. Refd. Anon. (1831), 
5. & P. 164, pn. 

1710. ——— On cross-examination of witness for 
prosecution—Absence of caution.|—On an exam- 
ination on a charge of felony before a magis- 
trate, prisoner was asked if he wished to put any 
question to a witness against him. Instead of 
asking anything, he made a statement, which was 
written down on the depositions, but not signed by 
prisoner, who had received no caution :—Held: 
this statement was not evidence per se, but any 
one who heard prisoner make it might give evidence 
of it. But in such a case a prisoner ought to be 
told that that was not the proper time for him to 
make a statement.—h. v. WaTSON (1851), 3 Car. 
& Kir. 111. 

1711. --—- Caution to be used by justices.|— 
A prisoner ought to be told by the magistrate that, 
if he makes any statement, it may be used as 
evidence against him, & that he must not expect 
any favour if he confesses; but the magistrate 
ought not to dissuade him from confessing.— 
RK. v. GREEN (1832), 5 CGC. & P. 312; 1 Nev. & 
M. M. ©. 361. 

1712. —-—.|— When a prisoner is willing 
to make a statement, it is the duty of magistrates 
to receive it, but magistrates, before they do so, 
ought entirely to get rid of any impression that 
may have before been on prisoner’s mind, that the 
statement may be used for his own benefit; & 
prisoner ought also to be told that what he thinks 
fit to say will be taken down, & may be used against 
him on his trial. 

Nothing should be returned as a deposition, 
unless prisoner had an opportunity of knowing 
what was said, & an opportunity of cross-cxamining 
the person making the deposition.—R. v. ARNOLD 
(1888), 8 C. & P. 621. 

1713. ——— Indictable Offences Act, 1847 
(c. 42), Ss. 18, & Sched. (N).]—Semble: for the pur- 
pose of proving a prisoner’s statement on his 
examination before a magistrate, it is not sufficient 
that the form given in sched. (N) of the above 




















-}—An_ objection to 


a. 
the magistrate’s jurisdiction because 270.—CAN. 


10 W. L. R. 613; 15 Can. Crim. Cas. 
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Act has been read over to prisoner, but there must 
be some proof that the caution mentioned -> the 
proviso contained in the latter part of sect. 15 
has been also given.—R. v. KIMBER (1849), 13 


J.P.122; 3 Cox, C. C. 2238. 
Annotation :—Reftd. R. v. Sansome (1850), 1 Den. 545. 


1714. .|—(1) A statement made 
by a prisoner before a committing magistrate, & 
signed by prisoner & the magistrate, if taken in the, 
form prescribed by sched. (N) of the above Act, is 
admissible in evidence against him at his trial at 
common law. ; 

(2) It will be prudent for justices always to give 
a prisoner the second caution as well as the first 
when taking his statement under sect. 18.—R. 
v. SANSOME (1850), 3 Car. & Kir. 332; 1 Den. 545 ; 
T. & M. 260; 4 New Mag. Cas. 80; 4 New Sess. 
Cas. 152; 19 L. J. M. 0. 148; 15 L. T. 0. S. 119 ; 
14 J. P. 273; 14 Jur. 466; 4 Cox, C. C. 203, 
te Ox Re 
Annotation :~-As to (2) Refd. R. v. Hertfordshire JJ. (1910), 

80 L. J. K. B. 437. 











1715. Witnesses for defence—Should be called.|— 
ANON, (1870), 48 L. T. Jo. 367. 
1716. J—It is a great pity when 








' justices discourage witnesses from giving evidence 


before them on the initial stage of criminal pro- 
ceedings. They should be encouraged then to give 
evidence (CHANNELL, J.).—R v. NICHOLSON (1909), 
73 J.P. 347; 2 Cr. App. Rep. 195, C. C. A. 

1717. .}— Magistrates should do 
nothing to discourage a prisoner from calling his 
witnesses at the hearing before them.—kR. v. 
HENDRY (1909), 25 T. L. R. 635, C. C. A. 

1718. Evidence of accused.|—When an 
accused person charged with an indictable offence 
is about to be committed for trial & intends 
to rely upon evidence by way of defence, it is 
advisable that he should give evidence before the 
committing justices. Justices should impress this 
upon all accused persons. If an accused person 
omits to give evidence before the justices, the value 
of his evidence at the trial will be much lessened.— 
ht. v.§ HUMPHRIES (1903), 67 J. P. 396. 

1719. Non-appearance due to mistake — Issue of 
fresh summons.]|-— BR. v. BENNETY & BOND, La p. 
BENNETT (1908), 72 J. P. 362; 24 T. L. WR. 681 5 
52 Sol. Jo. 588, D. C. 

See, further, MAGISTRATES, 














SUB-SECT. 2.—DEPOSITIONS. 
A. In General. 
1720. Object of depositions.|—Depositions are 
not taken for the purpose of affording information | 


1718 i. Evidence of accused.|—¢ 
Deft. was charged by his wife, before 





of the arrest of accused without war- 
rant must be taken promptly. It is 
too late to do so after pleading in the 
regular way without protest.—R. v. 
TEY Swine (1920), 1 W. W. R. 546; 
ot D. L. RR. 1733; 15 Alta. L. 185; 
32 Can. Crim. Cas, 315.—CAN. 

b. —— Whether power to reduce 
charge.|—Justices of the peace, before 
whom a charge of ‘shooting & 
wounding with intent to do gricvous 
bodily harm ’’ came on for preliminary 
hearing, changed it of their own 
motion to one of commgn assault & 
convicted & fined accittsed :—Held: 
the justices had no right to alter the 
charge to one of common assault.— 
MILLEeR v. LEA (1898), 25 A. RK. 428.— 
CAN. 

Cc. .]--A magistrate has 
no power to reduce a charge of in- 
tent to do serious bodily harm to one 
of assault, even with consent of Crown 
counsel. GOODWIN v. HOFFMAN (1908), 








d. To try charge of obstruc- 
tion of peace officer.}—A. stipendiary 
magistrate in Nova Scotia has juris- 
diction in a summary conviction pro- 
ceeding to try a charge of obstructing 
a peace oficer.—R. v. SOLOMON, [1918] 
58 D. L. R. 235; 34 Can. Crim. Cas. 
171.—CAN. 

e. To hear further charge— 
Consent of accused.J—Where a person 
already before the ct. consents to a 
charge being then & there made 
against him & proceeded with, the 
magistrate has jurisdiction to hear & 
determine the charge.—-ALVES  v. 
Crossy (1895), 138 N. Z L. R. 351.— 


1715 1. Witnesses for defence—Should 
be called.]—A. person charged before a 
magistrate with an indictable offence 
has a right to call witnesses for his 
defence.—Re Puiprs (1883), 8 A. R. 
77.—CAN. 








magistrate, with refusing to provide 
necessary Clothing & lodging for herself 
& children. At the close of the case 
for the prosecution, deft. was tendered 
as @ Witness on his own behalf. The 
magistrate refused to hear his evidence, 
&, without further evidence, com- 
mitted him for trial:—Held: doft.’s 
evidence should have been taken for 
the defence.—R. v. MrYreR (1886), 
11 P. R.477.—CAN. 


{. Duty of justices—Prior to com- 
mitment for trial.|}—The duty of a 
coinmitting magistrate is to ascer- 
tain whether by the evidence for the 
prosecution a primd facie case is mado 
out against an accused.—lRh. v. MAHA 
pale eR 3 .N. W. 27; 14 W. RR. 


PART V. SECT. 2, SUB-SECT. 2.—A. 


1720 i. Object of depositions.]—The 
object of taking depositions is not to 


ae 


oath having been previously adminis- 


Part V.—-PROCEEDINGS 


to prisoner. The object of taking the depositions 
is, that if any of the witnesses, whose evidence 
is given before the magi.trates, should be unable 
to attend at the trial, or die, there should not, by 
reason of this, be a failure of justice. That is the 
real ground on which the depositions are taken 
(CRESSWELL, J.).— R. v. Warn (1848), 2 Car. & Kir. 


759. 
Anncaton :—-Mentd. Dawes v. Hawkins (1860), 7 Jur. N.S. 


1721. Witness must be on oath.) — Where 
magistrates first took the examination of witnesses, 
not on oath, in support of a conviction, & after- 
wards swore them to the truth of their evidence, 
the ct. expressed its disapprobation of the practice. 
—R. v. Kippy (1824), 4 Dow. & Ry. K. B. 734; 
2 Dow. & Ry. M. C. 364. 

1722. .|—A deposition taken in an adjoining 
room to that in which the magistrates sit, by the 
magistrates’ clerk, in the presence of prisoners, 
the witness not beikg sworn, & afterwards read 
over to the witness before the magistrates, in the 
presence of prisoners, the witness being then sworn 
to the truth of his deposition, is admissible.—R. v. 
CALVERT (1848), 2 Cox, C. C. 491. 

1723. Must be in presence of justices.])—-On a 
charge of felony, the witnesses who make the 
depositions on which prisoner is committed should 
be examined in prisoner’s presence, & he should 
hear all the questions put & answered; & if the 
magistrates’ clerk, before the arrival of the magis- 
trates & of prisoner, examine the witnesses & 
take down what they state, & when the magistrates 
é& prisoner arrive the depositions so taken are 
read over to the witnesses in the presence of the 
magistrates & prisoner, & the latter be asked 
whether he has any question to put to any of them, 
this is wrong.—R. v. JOHNSON (1846), 2 Car. & Kir. 
3904; 7L. T. O. S. 370. 

Annotation :—Consd. R. v. Christopher (1850), 4 Cox, C. C. 76, 


1724, ———.]—R. v. CALVERT, No. 1722, ante. 

1725. -|—Prisoners being charged with 
felony before a magistrate, minutes of the examina- 
tion & cross-examination of the witnesses were 
taken in writing under the inspection of the 
magistrate. These minutes were taken to the 
magistrate’s office to T., who proceeded to draw 
up the depositions. The witnesses attended at 
the office, & T., in order to make the depositions 











afford information to prisoner, but to 
secure the testimony.— R. v. HAMILTON | 
(1866), 16 C. P, 340.—CAN. 


g. Witness must be on oath— 
Necessity for presence of accused.|— 
Prisoner having been arrested on a 
charge of poisoning P., a magistrate, 
the prisoner being kept in custody 
outside, first took down in writing the 
deposition of P., & then swore him to 
the truth of it. Prisoner be then 
brought into the room, the magistrate 
slowly read over the deposition to 
P., & asked him if it was true, & having 
been answered in the affirmative, he 
then re-swore P. to his deposition in 
the presence of prisoner, & read over 
the information to P., to him. De- 
ponent having died, the entire docu- 
ment was read in evidence on the part 
of the Crown at the trial of the pris- 
oner :—Held : the evidence was inad- 
i ble both because the information 
“#8 Originally taken down without an 


tions & 


& void.—R. v. 


1723 ii. 





the 


of evidence, 


tered to the informant, & also because 
prisoner was not present from the 
commencement.—I. v. WALSH (1850), 
5 Cox, C. C. 115.—IR. 


1723 i. Must be in presence of justices. } 
——Depositions taken at a preliminary 
inquiry, in the absence of the magis- 
trate before whom the case is pro 


J ———VOL. XIV. 


PRELIMINARY TO INDICTMENT. 


' eoeding, have no legal value whatever ; 
& the commitment by the magistrate 
| of a prisoner for trial, the bill of 

indictment founded on_ his illegal 

commitment or on the illegal deposi- 
the true bill & indictment 
reported by the grand jury are null 
i Ps TRAYNOR 
Q. R. 10 K. B. 63.—CAN, 


-}—The declaration of a 
party since deceased was taken by way 
of precognition by a person not a 
magistrate, without witnesses, & when 
arty was not in apprehegrion of 
death :—Held: an inadmissible article 
although it had been 
subsequently read over to declarant & 
attested by her in the presence of a 
magistrate.—Re M‘INTOSH (1838), 
Swin. 103.—SCOT. 


h. Should be taken down in writing.] 
—Although the depositions or a sub- 
stantial summary of the depositions 
of witnesses examined in a summary 
trial must be taken down in writing, 
duly authenticated & placed in the 
record, this is not so essential a 
of the proceedings that it canno 
waived by the accused, it being a 
matter of procedure on capable of 
being dispensed with.—R. 

1922), Q. R. 34 K. B. 297; 
rim. Cas. 199.—CAN. 
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complete, put questions to them, & inserted their 
answers in the depositions. Neither the magis- 
trate nor prisoners were present at the office. 
The depositions having been so written out, the 
witnesses again appeared before the magistrate, 
& in the presence of prisoners were re-sworn, & 
the depositions were read over to them, & a full 
opportunity was given for cross-examination 
before the depositions were signed by the wit- 
nesses :—Held : counsel for prisoners was entitled, 
without putting in the depositions, to ask a witness 
whether he had not made a certain statement to 
T., in answer to a question put by the latter in the 
course of writing the depositions, although, accord- 
ing to the evidence, the answer would have 
appeared in the depositions.—R. v. CHRISTOPHER, 
SmirH & THORNTON (1850), 2 Car. & Kir. 994; 
1 Den. 536; T. & M. 225; 4 New Mag. Cas. 61; 
4 New Sess. Cas. 189; 19 L. J. M. C. 108; 14 
J.P. 83; 14 Jur. 203; 4 Cox, C. C. 76, C. C. R. 

1726. May be written by justice’s clerk.|— 
At the hearing of a charge of felony the witnesses 
were examined & cross-examined by an attorney 
for prisoner in the presence of the magistrate, & a 
note was made of the heads of what they could 
each prove. Witnesses & prisoner were then 
taken into another room, & the witnesses were 
there, in the absence of the magistrate, examined 
by a clerk, & their answers taken in writing by 
him, & their signatures obtained to the paper, 
after which the witnesses & prisoner were again 
brought before the magistrate, & the evidence so 
taken was read over. Prisoner was then cautioned 
by the magistrate, & having previously made a 
statement, signed it, & the magistrate then signed 
the paper :—Held: this course of taking the de- 
positions was irregular, & a deposition so taken was 
inadmissible in evidence.— 

I do not suppose it necessary for the magistrate 
himself to write down the answers (MARTIN, B.).— 
R. v. Warts (1863), Le. & Ca. 339; 3 New Rep. 
175; 33 L. J. M. C. 638; 9 L. T. 453; 27 J. P. 
821; 12 W. R. 112; 9 Cox, C. C. 395, C. C. R. 
Annotation :—Mentd. Ex p. Huguet (1873), 29 L. T. 41. 

1727. Necessity for presence of accused—Oppor- 
tunity for cross-examination.|—-R. v. ARNOLD, No. 
1712, ante. 

1728. 
taken on one 








.|—An examination of a witness was 
ay in the absence of prisoner, & then 





1727 i. Necessity for presence of 
accused — Opportunity for cross- 
examination.}—At a preliminary in- 
quiry before & magistrate on a charge 
of indecent assault on a female, the 
latter’s depositions were taken, prisoner 
being represented by counsel, but 
before her cross-examination was con- 
cluded the proceedings were adjourned 
to a fixed date on account of her illness. 
On the day to which adjournment 
had been made, the magistrate went 
out to the residence of the witness, & 
obtained her signature to her deposi- 
tions as epee y taken, neither prisoner 
nor his counsel being present, & after- 
wards resumed the inquiry at his own 
office, prisoner being present, but not 
the witness, & on the evidence already 
taken prisoner was committed for 
trial. At the trial the witness was 
proved to be too ill to attend, & her 
depositions taken as above’ were 
tendered by the Crown & admitted :— 
Held : in view of Criminal! Code, s. 687, 
the depositions were improperly re- 
ceived in evidence, prisoner’s counsel 
not ever having had a full opporuny 
of cross eS the witness.—R. 

Os 


(1901), 


2 


art 


pe v. TREVANNE (19 22 CO. L. T. 385; 


40. L. R. 475; O. W. R. 587; 6 
Can. Crim. Cas. 124.—CAN. 

1728 i. .j—Prisoner was charged 
with manslaughter, & in asecond count 


O 


v. MALIS 
40 Can. 
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signed by the magistrate. On the next da 
prisoner was brought up, & the deposition taken 
signed on the previous day was read in his presence, 
& that of the other prisoners, & an opportunity 
given him for cross-examination. Subsequently 
the witness died :—Held: her deposition so taken 
was admissible in evidence as against prisoner 
absent at the time that it was taken.—R. v. Hake 
(1845), 1 Cox, C. C. 226. 

1729. im v. JOHNSON, No. 1728, ante. 

1780. ———.|—-Before a deposition of a person 
who is dead, or so ill as not to be able to travel, 
can be read on the trial under Indictable Offences 
Act, 1848 (c. 42), s. 17, it must be proved affirma- 
tively on the part of the prosecution that the 
deposition was taken in the presence of accused, 
& that he or his counsel had a full opportunity of 
oe ae the witness.—R. v. Day (1852), 
19 L. T. O. S. 85; 6 Cox, C. C. 55. 

1731. -|—Where a deposition of a deceased 
witness, partly taken from the examination of the 
witness in the presence of accused on a previous 
day, & not then read over, was read over on a 
subsequent examination of the witness in the 
presence of accused, the witness then being further 
examined, & cross-examined on behalf of accused, 
& the notes of the mgaistrate’s clerk of the whole 
being subsequently fair copied in an adjoining 
room, & then read over to the witness in the 
presence of accused, & signed by the witness & the 








with wounding M. with intent to do n 
grievous bodily harm. The day after 
the wounding took place, prisoner not 
being present, a constable took down 
M.’s statement in writing before a 





roceeding. 


; ust be in accordance 
with law—Reading before court clerk 
was convicted of 
giving false evidence in a judicial R. 
It was proved that after 
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magistrate :—Held: this was admissible.—R. 
Bates (1860), 2 F. & F. 317. 

1782, ———.]—-R. v. Warts, No. 1726, ante. 

1738. ——.)—-R. v. Harris, No. 1766, post. 

1784. First hearing abortive—Procedure at 
rehearing.|—Several persons having been charged 
with conspiracy to defraud, a summons was issued, 
& the hearing commenced before a magistrate. 
When the inquiry had lasted a considerable time, 
& the evidence of a large number of witnesses had 
been taken, the magistrate fell ill & was unable to 
continue the hearing, which had to be recommenced 
before another magistrate. At the commence- 
ment of the rehearing counsel for the prosecution 
proposed to recall some of the witnesses called at 
the first hearing; to reswear them; to read to 
them their depositions taken at that hearing, 
directing them to correct the evidence if & where 
it was inaccurate; to ask them any additional 
questions that might be thought advisable; then 
to tender these witnesses for cross-examination, 
with liberty for the prosecution to re-examine 
where necessary ; & then to proceed with the oral 
examination of those witnesses whom the pro- 
secution intended to call but had not called on the 
first hearing :—Held: there was nothing illegal in 
the course proposed, & to accede to the proposal, 
if he thought it expedient in the interests of justice 
so to do, was within the discretion of the magistrate, 
with which the ct. would not interfere.—Hz p. 
BOTTOMLEY, [1909] 2 K. B. 14; 78 L. J. K. B. 
547; 100 L. T. 782; 73 J. P. 246; 25 T. L. R. 
371; 22 Cox, C. C. 106, D. C. 


set up as a ground for quashing a 
charge preferred by an agent of the 
A.-G. under Criminal Code, 8s. 8734.— 
v. ogee Ne; 30 W. L. R 


388: 7 W. 4134; 8 Alta. 


justice, & she signed & swore to it. 
On Oct. 18, prisoner then being present 
with others, the statement was read 
over to M., & accused was told he 
might ask questions. M. was then 
re-sworn & said the statement was 
true. Martin died on Nov. 4. At the 
trial the statement was put in & read 
as a verbal statement made in prisoner's 
presence & reduced to writing :—Held : 
nadmissible & conviction quashed.— 
R. v. SOLARI (1891), 12 N. S. W. L, R 
18.—AUS. 


k. Statement of deceased person— 
Taken on oath by magistrate—On proof 
of presence of accused.|~—The statement 
of a deceased person, taken on oath 
by & magistrate, detailing the cir- 
cumstances under which a felony was 
committed upon him, is admissible in 
evidence on the trial of the accused 
peron under 1 Rev. Stat. c. 156, 8. 7, 

hough it is headed, ‘‘ The complaint,’’ 

etc., instead of “ The examination,”’ 
etc., & does not appear on its face to 
have been in the presence of accused, 
it being proved that it was taken in his 
presence.—R. v. MILLAR (1861), 5 
All, 87.—CAN. 


l. For risoner’s inspection—Con- 
tained in bundle with depositions in 
another case.}—-Where the depositions 
handed prisoner for his inspection are 
contained in a bundle with other 
depositions, but in such way that there 
is no difficulty in understanding those 
appHcable to the particular offence 
charged, there is a sufficient com- 
pilanc with Criminal Code, s. 653.— 
Rae JODREY (1905), 38 N.S. R. 142.— 


m. Reading depositions — Whether 
ay of iatrate. al Code, 
s. 798, relieves the magistrate from 
the duty of reading the depositions 
to the witnesses before accused enters 
on his defence.—-R v. KLEIN (1909), 
15 B,C. R. 165.—CAN. 


is evidence had been recorded, his 
deposition, upon which the assign- 
ments of perjury were based, was read 
over to him by the ct. clerk, in a place 
where neither the hs e nor vakils 
were present :—Held: the conviction 
could not be sustained. The deposi- 
tion upon which the prosecution was 
based not being properly taken in 
accordance with law, shonld not have 
been admitted in evidence. — Ka- 
MATCHINATHAN CHETTY v. R. (1904), 
I. L. R. 28 Mad. 308.—IND. 


oO. Presence of accused or 
pleader necessary. |—The evidence given 
by a witness must be read over to him 
in the presence of accused or his 
pleader.—JYOTISH CHANDRA MUKER- 
JEE v. R. (1909), I. L. R. 36 Cale, 
955.—IND. 


p. Evidence taken down in gshort- 
hand—No ground for Sreeatle con- 
viction.}—A conviction entered by the 
magistrate will not be quashed on 
certiorari because the evidence was 
taken down ee a@ shorthand reporter.— 
ean BOND (1911), 21 Man. L. R. 366.— 








q. Stenographer must be duly 
sworn. '—A conviction for an offence on 
evidence tuken in shorthand by a 
stenographer who was not sworn to 
truly & faithfully report the evidence, 
& was not a duly sworn official ct. 
stenographer as required ou Criminal 
Code Amendment Act, 1913 (ce. 13), 
8. 25, was quashed on certiorart as 
having been made without jurisdiction. 
—R.v. LIMERICK, Ex p. Dewar (1916), 
44 N. B. R. 233; 27 Can. Crim. Cas. 
809.—CAN. 


xr. Slight defect in deposition — 
Insufficient to quash charge preferred 
by agent of Attorney-General. }—Where 
there were some slight defects in 
the form in which a magistrate had 
returned depositions to the proper 
ct. :—Held: the defects could not be 


L. R. 73.—CAN. 


s. Right of accused to have de- 
positions read again.]—Accused may 
avail himself of an omission by a 
magistrate to ask whether he wishes 
depositions to be read anew by motion 
to quash the indictment before the 
assizes.—-R. v. BEAULIEU, [19171 Q. R. 
26 K. B. 151.—CAN. ap 


a. Not where evidence tuken 
in shorthand. }—Criminal Code, s. 684, 
8s. 1, providing tor the justice on a pre- 
liminary inquiry after the depositions 
have been signed reading, or causing 
them to be read, again to accused, 
unless accused dispenses therewith, 
does not apply where the evidence has 
been taken in shorthand.—R. ». 
MACDONALD (1920), 1 W. W. R. 1002; 
a L. R. 539; 15 Alta. L. R. 302.— 
CAN. 


b. Two persons accused of offence 
—Depositions against one applied by 
consent against the other.}—Two persons 
were accused of an offence, & at the 
preliminary hearing after the deposi- 
tions had been taken against one of 
them, the same evidence was by 
consent on behalf of the prosecution 
& of counsel for the defence applied 
to the other, the witnesses being called 
& re-sworn to the application of the 
same evidence :—Held: no- objection 
could be taken at the trial against such 
use of the evidence.—MR. v. TREFIAK, 
[1919) 2 W. W. R. 794; 47 D. L. R. 


o. Prisoner’s mark on deposition 
—-Name attached by clerk.}~—-To the 
deposition of a marksman, the petty 
sessions’ clerk attached prisoner’s 
name, so that it appeared to have been 
signed by prisoner’s mark :—Held: 
this deposition was properly received 
in evidence ainst a oner.—R.  ¥. 
MULLEN (1862), 14 Ir. Jur. 304; 9 
Cox, C. C. 339.—IR. 





Parr V.—PrRocrEpINGS PRELIMINARY TO INDICTMENT. 


B. The Caption. 

1785. Applies to .." the depositions.|—If there 
be a caption at the head of the body of depositions 
taken in the case, that is sufficient. 

The heading a ag to all the depositions 
(ALDERSON, B.).—R. v. JOHNSON (1847), 2 Car. & 
Kir. 354. 

1736. Is part of the deposition—Should be added 
when deposition is made.|—R. v. PRESTRIDGE 
(1881), 72 L. T. Jo. 93. 

1787. Contents of.|—-Upon the trial of prisoner 
for unlawfully obtaining a promissory note by 
false Cara ie the deposition of prosecutrix, 
proved to have been regularly taken before the 
committing magistrate, stated by way of caption 
or title that it had been taken in the presence & 
hearing of H., the prisoner, late of, etc., wife of 
J. of the same place, labourer, who is now charged 
before me this day for obtaining money & other 
valuable security for money from M., the prose- 
cutrix, ‘then & there being the money of,”’ etc. : 
—Held: such title or caption charged an offence 
against prisoner with sufficient distinctness, & the 
deposition had been properly received in evidence 
at the trial, after due proof of the absence of 


The title or caption of the written deposition of 
a witness, taken before a committing magistrate, 
need state no more than that it is the deposition 
of the witness, & that the examination had refer- 
ence to the particular charge upon which prisoner 
is being tried.—R. v. LANGBRIDGE (1849), 2 Car. 
& Kir. 975; 1 Den. 448; T. & M. 146; 3 New 
Sess. Cas. 645; 18 L. J. M. C. 198; 138 L. T. O.S. 
551; 13 J. P. 425; 13 Jur. 545; 3 Cox, C. C. 
465, C. C. R. 
Annotation :—Consd. R. v. Galvin (1865), 10 Cox, C. C. 198. 

1738. |—A. D. having had a rape com- 
mitted upon her by the two prisoners, next day, in 
distress of mind, cut her throat, & being likely to 
dic, a magistrate was sent for &, in the presence 
of prisoners, her deposition was properly taken. 
She was told she was likely to die, & she died a 
few days afterwards. Subsequently other wit- 
nesses gave evidence against prisoners before a 
different magistrate, & to these latter depositions 
the deposition of deceased was attached, without 
any separate caption :—Held: the deposition of 
deceased, having no caption showing on what 
charge it was taken, was inadmissible in evidence. 
a v. NEWTON & CARPENTER (1859), 1 F. & F. 
Annotation :—Consd. R. v. Galvin (1865). 10 Cox, C. C. 198. 

1739. Fresh caption for each day’s hearing— 
Order of depositions.|—-A private prosecutor not 
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1785 i. Applies to all the depositions. ] 
—-It. v. THOMPSON (1904), 7 Terr. L. R. 
188.—CAN. 

1736 ii. ~+~—Where the proceed- 
ings before the justice, including the 
depositions, appear on a number of 
successive pages fastened together, 
the evidence of each witness bei 
signed »y the witness, & on the las 

age just below the signature of the 
ast witness the following statement 
is signed by the justice, ‘ having con- 
sidered the above evidence I remand 
accused for trial at the next ct. of 
criminal jurisdiction to be holden at | that 
B.,” this is sufficient authentication | —Z 
of all the depositions returned into ct. 





228.—IR. 
d.. Contents 


Crown. 





witness, the heading is suflicient to 
incorporate the copomnon 
deceased witness with that of No. 1, 
& to make it admissib!e in evidence.— 
R. ve. SCANLAN (1910), 44 I. L. T. 


" of—Charge 
in body of deposilion.}—In a trial for 
manslaughter the deposition of the 
deceased was offered in evidence by the 
It had no caption, & no state- 
ment of any particular charge against 
him had been made to prisoner pre- 
viously to the deposition being taken. 
The deposition itself, however, showed 
risoner had stabbed the witness : 
id: the deposition was not ad- 
missible in evidence.—R. v. GALVIN & 
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having the privilege that a police constable pos- 
sesses of imprisoning a person on mere suspicion 
that a felony has been committed, false imprison- 
ment results if the person is detained by the 
private prosecutor. Arrest, however, by a police 
constable which follows the placing of the case in 
his hands to do his duty is not an arrest: by a private 
prosecutor, but is an arrest by the police constable. 
The fact that a person is not actually aware that 
he is being imprisoned does not amount to evidence 
that he is not imprisoned, it being possible for a 
person to be imprisoned in law without his being 
conscious of the fact & appreciating the position 
in which he is placed, laying hands upon the person 
of the party imprisoned not being essential. The 
depositions of witnesses taken in pursuance of 
Indictable Offences Act, 1848 (c. 42), s. 17, in the 
form set forth in the sched. to that Act should 
appear in chronological order, a record of the 
depositions being kept day by day with a fresh 
caption at the beginning of each day’s proceedings 
showing what witnesses have been examined on 
that day, & what part of their evidence has been 
given on that day.—MEERING v. GRAHAME-WHITE 
AVIATION Co., Lrp. (1919), 122 L. T. 44, C. A. 


C. The Signatures of the Justices. 


1740. Necessity for.|—Depositions taken in 
cross-examination at a subsequent time to those 
in chief & not signed by the committing magistrate 
are so irregular as to prevent the whole depositions 
from being read against a prisoner; & this, 
although both are proved by one of the committing 
magistrates to have been accurately taken.—R. v. 
FRANCE (1839), 2 Mood. & R. 207. 

Annotation :-—-Refd. R. v. Parker (1870), 18 W. R. 353. 

1741. When made—As the deposition is made.] 
—(1) A party charged before a magistrate with an 
offence is entitled to copies of the depositions under 
Trials for Felony Act, 1836 (c. 114), s. 3, when he 
is finally committed or held to bail for the purpose 
of trial ; but not on his being remanded for further 
examination. 

(2) A magistrate committing for re-examination 
ought at each examination to subscribe the 
depositions then taken, the witnesses having first, 
signed, & not to defer the subscription by himself 
& the witnesses till he determines upon committing. 
—R. v. LONDON (LORD Mayor) (1844), 5 Q. B. 
555; 1 Dav. & Mer. 484; 1 New Sess. Cas. 40; 
2L. T. O. S. 346; 8 J. P. 854; 114 E. R. 1358; 
sub nom. Ex p. FLETCHER, 13 L. J. M. C. 67; 
8 Jur. 269. 

1742. Where made—At the foot of deposition.]— 
A magistrate must sign a deposition of a witness 











| of them there was a certificate to the 

effect that the requirements of the 
section had been complied with; but 
the certificate was not written until 
some days after :—Held: although it 
is desirable that such certificate should 
be written without delay, the statute 
does not require the certificate to be 
written at once, & therefore the 
deposition sufficiently purported to 
have been taken according to the 
Act.—R. v. BAKER (1871), 1 C. A. 
409.—N.Z. 


of the 


appearing 
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f. How proved.}-~R. v. THOMPSON 
(1904), 7 Terr. L. R. 188.—CAN, 


by the justice.—R. v. Kostrruxk, [1919] FARRELL (1865), 10 Cox, C. C. 198.— . When made—Failure to sign— 
2 W. W. R. 352; 47 D. L. R. 299.— IR. whether validity of trial affected. }— 
. e. Certificate of formality —— When The failure of the magistrate to sign 
17385 iii. «+~Where the heading made.}—Depositions taken under Jus- the depositions at the preliminary 


in a deposition of a deceased witness 
merely states “‘ caption as in No. 1,” 
& the deponent in No. 1 is a Hving 


tices of the 


eace Act, 1866, 5. 52, were 
separately signed by the witnesses & 
the resident magistrate, & at the end 


hearing of an accused does not affect 
| the validity of, the tril —R. 9, 
19] 2 W. W. R. 794; 47 


o 2 


TREFIAK, [1 
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Sect. 2.—Preliminary examination before justices: 


Sub-sect. 2, C., D. & E.] 

at the foot of such deposition.—-R. v. RICHARDS 

(1866), 4 F. & F. 860. 

Annotation :—Refd. R. v. Parker (1870), L. R. 1 0. C. R. 225. 
1748, Sufficiency of.]—It was proved by the 

magistrate’s clerk that the deposition of prosecutor 

was taken before the magistrate, in the presence 
of prisoner, who had a full opportunity of cross- 
examining. The deposition was taken on the 
same sheet of paper with those of the other wit- 
nesses, At the end of that last deposition were 
the words, ‘‘ sworn before me,’’ & the magistrate’s 
signature. Prosecutor had died before the trial :— 

Held: on the above facts being proved, the de- 

position was receivable in evidence on the trial, 

although the magistrate had not put his signature 
to this particular deposition.—R. v. OSBORNE 

(1837), 8 C. & P. 118. 

1744. -|—In a case of felony the depositions 
had one caption, which mentioned the names of 
all the witnesses, & at the end had one jurat, which 
also contained the names of all the witnesses, & 
to which was added the signature of the magis- 
trate, & each witness signed his own deposition :—~ 
Held: this was correct.—R. v. Youna (1850), 
3 Car. & Kir. 106. 

Annotation :—Folld. lt. v. Parker (1870), L. R. 10. C. R. 225. 
1745. .|—R. v. CoLLIns (1863), 60 C. C. Ct. 

Cas. 1138. 

Annotation :—Dbtd. R. v. Richards (1866), 4 F. & F. 860. 
1746. -|—The fact that the whole of the 

depositions are signed by the magistrate is sufficient 

although the actual deposition is not signed.— 

R. v. LEE (1864), 4 F. & F. 63. 

Annotations :—-Folld. R. v. Parker (1870), L. R. 1 CG. CG. R. 
225. Refd. KR. v. Edmunds (1909), 25 T. L. R. 658. 
1747. -|— Where the deposition of deceased 

is on separate shects, it is not necessary that the 

magistrate before whom such deposition is taken 
should sign his name on each separate sheet, but 
it is sufficient that the magistrate should sign his 

name on the last sheet.—It. v. CARROL (1869), 11 

Cox, C. C. 322. 

1748. .|—It is not necessary that each 
deposition should be signed by the justice taking 
it. Therefore where a number of depositions 
taken at the same hearing on several sheets of 
paper were fastened together & signed by the 
justices taking them once only at the end of all 
the depositions :—Held: this was sufficient. R. 
v. Richards, No. 1742, ante, overd.—R. v. PARKER 
(1870), L. R. 1 C. C. R. 225; 39 L. J. M. C. 60; 
21 L. T. 724; 34 J. P. 148; 18 W. R. 853; 11 
Cox, C. C. 478, C. C. R. 




















D. What Depositions should include. 


1749. Everything material to the charge.]— 
Though he may not in legal strictness be bound to 
take down more than is material to prove the 
felony, yet since the passing of Trials for Felony 
Act, 1836 (c. 114), giving prisoners the right to a 
copy of the depositions against them, the magis- 
trate ought to return all that was said by the wit- 
nesses with respect to the charge, as the object 
of the legislature was to enable prisoners to know 


D. L. R. 497; 12 Sask. L. R. 312.— 


CAN. 


h. Where made — Incorrectly 
—Whether deposition rejected.}—Depo- 
sitions to which a magistrate has 
affixed his signature are not to be 
rejected because such signature is 
possibly not placed in the most correct 
place.—R, v. JODREY (1905), 25C, L. T. 


109.— CAN. 


laced 
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1749 i. Everything material , 
charge.]—Prosecutor, at 
stated that he was assaulted by A., B., 
& C., & that he had deposed to same 
effect, before the magistrates: but on R. 
production of his depositions, the name 
of C. did not appear therein :—Held : 
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what they have to answer on their trial.—R. v. 
GRADY & CURLEY (1836), 7 C. & P. 650. 

1750. ———.]—-A magistrate is not bound by law 
to return all that is stated by the witnesses on a 
charge of felony, but only all that which is material 
to the case.—R. v. COVENEY (1837), 7 C. & P. 667. 

1751. .|—Magistrates, on the examination 
of persons charged with felony, are only required 
by law to put down so much of the evidence as is 
material.— R. v. THomas (1837), 7 C. & P. 817. 

1752, ——.|—Nh. v. WAy (1837), 1 J. P. 2. 

1753. Should not follow the exact words of the 
statute.|—A justice of the peace should not allow 
depositions to be framed in the words of a clause 
in a statute under which the party is committed.— 
MILLS v. COLLETT (1829), 6 Bing. 85; 3 Moo. & P. 
242; 2 Man. & Ry. M. C. 262; 7L.J.0.8.M.C. 
97; 180 E. R. 1212. 
Annotation :—Mentd. Wilkins v. 

Nev. & P. K. B. 55. 

1754. Answers to questions—By justices to test 
capacity of witness.|—It. would be always desirable, 
when a person of weak intellect is examined before 
a& magistrate in a case of felony, that the magis- 
trate’s clerk should take down in the depositions 
the questions put by the magistrate, & the answers 
given by the witness, as to the witness’s capacity 
to take an oath.—R. v. PAINTER (1847), 2 Car. & 
Kir. 319; 2 Cox, C. C. 244. 

1755. In cross-examination—By accused.]| 
—If prisoner or his counsel cross-examine the 
witnesses when before the magistrate, the answers 
of the witnesses to the cross-examination ought 
to be taken down by the magistrate, & returned 
to the judge.—R. v. PoTTER (1829), 7 CGC. & P. 
650, n. 

1756. Incidental observation made by accused. |— 
R. v. Moore (temp. 1834-55); Matth. Cr. Law 
157 ; cited in 2 Russell on Crimes & Misdemeanours, 
8th ed. at p. 2067. 

Annotation :—Refd. R. v. Carpenter (1847), 8 L. T. O. 8S. 558. 


1757. -|—Where, during the examination of 
a witness before a magistrate, in support of a 
charge of felony, prisoner interposed an observa- 
tion which is material to the case, such observation 
should be taken down in the depositions ; & if it 
be not, the judge at the trial will not allow any 
evidence of it to be given.—R. v. WELLER (1846), 
2 Car. & Kir. 223. 

1758. .|—An incidental observation made 
by prisoner in the course of his examination before 
a magistrate, which is not taken down as part of 
prisoner’s statement, is not admissible in evidence 
against him at the trial if it relate to any matter 
which formed part of the judicial inquiry then 
being conducted before the magistrate.—R. v. 
CARPENTER (1847), 8 Iu. T. O. S. 558; 2 Cox, C. ©. 
228. 

1759. Transmission of depositions to court of 
trial—Confession by accused.|—It is the duty of a 
magistrate to return to the judge not only the 
depositions of witnesses, but also any confession 
taken down as made by a prisoner, & it is no 
excuse for not doing so that the confession was 
wanted to be sent before the grand jury.—R. v. 
FaLLows (1832),5 C. & P. 508; 1 Nev. & M.M. C. 


354. 





Hemsworth (1838), 3 











prosecutor’s credit was not necessarily 
affected by the non-appearance of 
8 name in the depositions, as the 
magistrate who took the depositions 
might, in the exercise of his discretion, 
have suppressed all mention of C., 
that person being then at large.—- 
it Vv. aN (1839), 1 Craw. & D. 


to the 


the trial, 
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1760. ——— Statement of accused—-Made before 
charge.|—-A., who was a witness for the prosecution 
against B., on a v>arge of arson had just been 
examined by the magistrate before any specific 
charge was made against any person, & his de- 
position taken in writing. A. was next accused 
of the offence, & his statement as a prisoner was 
also taken down by the magistrates. After this B. 
was charged with the offence, & A. examined as a 
witness, when A.’s statement made at the time 
was taken down, B. being then committed :— 
Held: all these statements of A. so taken down 
ought to be delivered to the judge, & not merely 
the statement made when LB. was committed.— 
R. v. Stwons (1834), 6 C. & P. 540; 2 Nev. & 
M. M. C. 598. 

1761. Evidence of witnesses not bound 
over.|—It is the duty of a magistrate to return all 
the depositions taken against a prisoner, & not 
merely the depositions of those whom he thinks 
proper to bind over as witnesses.—R. v. FULLER 
(1836), 7 C. & P. 269; 3 Nev. & M. M. C. 425. 

1762. -|—In acase of felony the com- 
nitting magistrate is not bound to bind over all 
the witnesses who have been examined before him 
in support of the charge, but only those whose 
evidence is material to the charge; but it is very 
desirable that all that has been given in evidence 
before the magistrate should be transmitted to the 
judge.— lh. v. Smit (1845), 2 Car. & Kir, 207. 
Annotation :—Mentd. R. v. Dibley (1849), 2 Car. & Kir. 818. 
E. Deposition of Witness who is Dangerously ill. 

1763. Procedure under Criminal Law Amend- 
ment Act, 1867 (c. 35), s. 6—Duty of justices— 
By whom depositions to be taken.|—-A magistrate, 
before whom a person charged with an indictable 
offence is brought, is bound under Indictable 
Offences Act, 1848 (c. 42), s. 17, to go to the resi- 
dence of a witness who is so dangerously ill that 
he is unable to appear in ct. in order to take the 
deposition of the witness in the presence of accused, 
provided that it is practicable & permissible for 
him to do so. The question whether or not it is 
practicable for the magistrate to take the deposi- 
tion must be decided by the magistrate in his 
discretion, which he must exercise in a judicial 
manner. This obligation exists whenever a person 
is charged with any indictable offence, & not 
merely in cases of murder or manslaughter, & does 
not depend on whether the magistrate is asked by 
a superior officer of the police to take the deposition. 
If it is not practicable to take the deposition 
application may be made under scct. 6 of the 
1867 Act to another justice to take the deposition. 
—lKt. v. Bros, Fx p. Harpy, [1911] 1 K. B. 159; 
80 L. J. K. B. 147; 103 L. T. 728; 74 J. P. 488 ; 
a T. L. R. 41; 55 Sol. Jo. 47; 22 Cox, C. C. 352, 

OP 

1764. Notice to accused essential.|—Q. 
was charged on an indictment with the wilful 
murder of D. D. was taken to hospital &, having 
been told by the medical attendant that he thought 
there were little hopes of her living, & that he 
thought she was going to die, & she herself saying, 
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k. Woman expecting confinement 
~—-Removal dangerous.}—On the evi- 
dence of a medical man that a witness 
who lived 40 miles from the ct., expected 
her confinement, & that it would be 
dangerous to her life to attend ct., her 
deposition was admitted in evidence :— 
Held: it was rightly recoived.—R. v. 
WEBSTER & WELLS (1880), 1 N. S. W. 
L. R. 331.—AUS. 


1. Evidence taken in narrative 
Jorm—Put in as dying deposition. — 


justice 


130.—AUS. 


The statement of a person dangerously 
ill & not likely to recover tuken by a 
with due ( 
Justices Act, 1902, ss. 111, 112, is not 
rendered inadmissible in eyidence by 
the fact that it has been taken in a 
narrative form instead of in 
of question & answer, & that 1t has been 
put in as a dying deposition.—RH. vt. 
ALAMJOMUNDIE (1906), 8 W. A. L. KR. 


m. Admissibility of deposition of 
dying person on wrial of accused for 
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‘‘I know I shall never get better; what will 
become of my poor children ’’; made a statement 
which was taken down in writing in the presence 
of the magistrate. At the trial it was proposed 
on behalf of the prosecution to give this statement 
in evidence under sect. 6 of the above Act :—Held: 
the proviso at the end of the sect. overrode the 
whole sect. & the statement could not be read in 
evidence without proof of notice having been given 
to the accused, before it was taken, & that statute 
could have no operation in the case of a deposition 
taken while accused was keeping out of the way, 
as the notice was required to be given to accused 
before the taking of the statement, & not simply 
before the reading of it.—R. v. QUIGLEY (1868), 18 
Li. DT, 211, N.. P. 

1765. Notice must be in writing.|— 
The notice intended by sect. 6 of the above Act is 
a notice in writing, & a statement on oath or 
affirmation by a person dangerously ill is inad- 
missible against a prisoner where he has only had 
oral notice of the intention to take the same, 
although he was present when the statement was 
taken.—R. v. SHURMER (1886), 17 Q. B. D. 323; 
55 L. J. M. C. 155; 55 L. T. 126; 50 J. P. 743; 
Ze ae 656; 2 T. L. R. 7373; 16 Cox, C. C. 94, 
Annotation :—Folld. R. v. Harris (1918), 82 J. P. 196. 

1766. .|—-Prisoner under arrest 
on a charge of performing an illegal operation was 
taken to the hospital where the woman on whom 
it was alleged that she had performed the operation 
was lying dangerously ill. The woman’s deposition 
was then taken in the presence of prisoner, a 
justice of the peace, & a clerk of the justices, but 
no notice in writing had been served upon prisoner 
of the intention to take the evidence. The woman 
subsequently died, & at the trial of prisoner for 
murder it was sought to put the deposition of 
deceased in evidence under the above Act or, 
alternatively, under Indictable Offences Act, 1848 
(c. 42) :—Held: the deposition was not admissible 
in evidence under the 1867 Act, because no notice 
in writing of the intention to take the evidence 
had been served upon prisoncr, nor under the 
1848 Act as prisoner had not had a full oppor- 
tunity of cross-examining deceased.—R. v. HARRIS 
(1918), 82 J. P. 196; 26 Cox, C. C. 143. 

1767. —— What is reasonable notice.|— 
R. v. BOTTOMLEY, R. v. EARNSHAW (1903), 115 
L. T. Jo. 88. 

1768. Opportunity to cross-examine.|—Tl. 
v. PRESTRIDGE, No. 1736, ante. 

1769. Necessity for signature of witness. |— 
A deposition of a woman who subsequently died 
was taken by a magistrate at a hospital. At the 
time the deposition was taken, it was intended 
that it should be taken in accordance with the 
provisions of sect. 6 of the above Act. Accused 
was present & had a full opportunity of cross- 
examining the witness. The deposition was read 
over to the witness & she assented to it as correct, 
but she did not sign it as her hands had been 
seriously burnt & were covered with bandages. 


























murder.j}—An accused person was 
charged with a certain offence at a 
police ct., & was then brought to a room 
where a witness was lying dangerously 
ill & was again charged & informed that 
the witness was about to give evidence. 
The deposition of the witness was then 
taken in the form prescribed by 
Justices Act. Subsequently accused 
was committed for trial on the offence 
charged before the same justice :— 
Heid: the deposition was taken on a 
preliminary or other investigation 
within the meaning of Justices Act, 


observance of 


he form 


td 
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Sect. 2.—Preliminary examination before justices: 
Sub-sect.2, H. & F.; sub-sects. 3 & 4.) 


rr Does 


It would have been harmful to her to take the 
bandages off, & it was impossible for her to sign 
or make a mark with them on. The magistrate 
who took the deposition signed it, & he was one 
of the magistrates who ultimately committed 
accused for trial:—Held: the deposition had 
been taken in accordance with the provisions of 
the Indictable Offences Act, 1848 (c. 42), s. 17, & 
was admissible, although it had not been signed 
by the witness.—R. v. Hottoway (1901), 65 J. P. 
712 
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1770. Necessity for caption.}—R. v. 
PRESTRIDGE, No. 1736, ante. 

.]—A deposition of a dying 
person taken under sect. 6 of the above Act is 
not admissible in evidence unless it states the 
place where it is taken.—R. v. CurTIS (1904), 21 
T. L. R. 87. 

1772. ———_ Effect of non-compliance—Cross- 
examination of prisoner.|—Upon an indictment 
for murder, a statement made by deceased, in the 
presence of prisoner, was held to be inadmissible 
as a dying deposition, on the grounds that the 
above Act had not been complied with. The 
statement was not admissible as a dying dceclara- 
tion. Prisoner was called in his own defence :— 
Held: though the whole matter of the statement 
might be put to prisoner in cross-examination, it 
was better in such a serious cases to limit this 
part of the cross-examination as to questions 
then put by prisoner relating to the defence now 
on up by him.—R. v. Stmpson (1898), 62 J. P. 
825. 

Annotation :—-Retd. R. v. Holloway (1901), 65 J. P. 712. 

1773. Procedure under Indictable Offences Act, 
1848 (c. 42), s. 17—-Deposition must be taken by 
committing justices.]-—A deposition taken by 
virtue of sect. 17 of the above Act, may be read 
in evidence against prisoner, although taken 
before two magistrates who acted only upon that 
occasion, & prisoner was afterwards committed for 
trial by another magistrate.—R. v. DE VIDIL 
(1861), 9 Cox, C. C. 4. 


Annotations :—-Consd. Re Guerin (1888), 58 L. J. M. C. 42. 
Refd. Ex p. Huguct (1873), 29 L. T. 41. 











1774. |\—R. v. REES (1888), Times, 
Dec. 20. 
1775. ——— .|—R. v. Day, No. 1730, ante. 








1776. ——— Opportunity of accused to cross- 
examine—Opportunity presumed from presence.]— 
Where it is proved that prisoner was present 
when the depositions of deceased were taken 
although the law will presume that, as he was 
present, he had a ‘“‘full opportunity ” within 
sect. 17 of the above Act, evidence may never- 
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theless be offered to prove that he had not a “ full 
opportunity ”’ within sect. 17 so as to render the 
depositions inadmissible.—R. v. Peacock (1870), 
12 Cox, C. C. 21. 
Annotation :-—Refd. R. v. Shurmer (1886), 2 T. L. R. 737. 
1777. ——- Sufficient though Criminal Law 
Amendment Act, 1867 (c. 35), s. 6 not complied 
with.|—A deposition of a dying person was taken 
by a magistrate at a hospital in the presence of 
accused, & all the requirements of sect. 17 of the 
1848 Act were complied with:—Held: the 
deposition was admissible in evidence on the trial 
of accused for murder, although the requirements 
of sect. 6 of the 1867 Act had not been complied 
with.—R. v. Karz (1900), 64 J. P. 807; 17 


T. L. R. 67, 
Annotations :—Refd. R. v. Tees (1907), 71 J. P. Jo. 342; R. 


v. Harris (1918), 82 J. P. 19 


F. Right of Accused to Copies of the Depositions. 

1778. On committal for trial—Not on remand.] 
—It. v. LONDON (LorD Mayor), No. 1741, ante. 

1779. Not on being bound Abed Bem acaeclat 
able Offences Act, 1848 (c. 42), s. 27, which gives 
to accused the right to a copy of the depositions 
taken against him, applies only to the case of a 
person committed to prison or admitted to bail 
for the purpose of being tried. Where, therefore, 
H. had been committed to gaol until he should 
give sufficient securities for keeping the peace, & 
for appearing at the sessions or the assizes to do 
what should be then enjoined by the ct. :— 
Held: he was not entitled to a copy of the 
depositions under that sect.—-R. v. HEREFORD- 
SHIRE JJ. (1850), 1 L. M. & P. 3233; sub nom. 
Ex p. Humpurys, 4 New Mag. Cas. 86; 4 New 
Sess. Cas. 179; 19 L. J. M. C. 189; 15 L. T. O.S. 
142; 14 J. P. 340; 15 Jur. 608. 

1780. No right to copy of statement made by 
himself.|—-A prisoner is not entitled, under 
Trials for Felony Act, 1836 (c. 114), s. 3, to a 
copy of his own statement returned by the magis- 
trate, as made before him, but only to a copy of 
the depositions of the witnesses against him.— 
Rh. v. AYLETT (1888), 8 C. & P. 669. 

ee & Inspection.|—Sce Nos. 4661, 4662, 
post. 





SUB-SECT. 3.—REMAND. ! 

1781. When remand granted.|—On charges of 
felony, a magistrate has a power to commit for 
re-examination for a reasonable time. What is a 
reasonable time will greatly depend upon the 
circumstances of each case, fifteen days is an 
unreasonable time, unless there be circumstances 
to account for it. & those circumstances it will be 
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No. 27, of 1902, 8. 409, sub-s. 3, & was 
admissible in evidence on the trial of 
the accused for an offence of a more 
serious nature.—A.-G. oF NEw Soutn 
WALES v. JACKSON (1906), 3 C. L. R. 
730.—AUS. 
n. Notice served on  accused—No 
offence specified.}—-The evidence of a 
erson dangerously ill had been taken. 
otice that this statement would be 
taken was served on accused. The 
notice did not specify any offence nor 
did it mention that the deposition to 
be taken related an indictable 
offence :—Held ; notice was not reason- 
able in that it gave no information as 
to the offence, & conviction must be 
uashed.—R. v. LEUNG TAI (1920), 15 
ong Kong L. R. 62.—HONG KONG. 


PART V. SECT. 2, SUB-SECT. 2.—F. 
1778 i. On committal—Not on re- 
mand.}—~Accused, under remand is not, 


before the commencement of the 


preliminary inquiry, entitled to copies 
of statements made on oath by various 
persons & recorded by the magistrate 
under Code of Criminal Procedure, 
ss. 162 & 164. Such statements may, 
however, be put to contradict the 
persons making them when called as 
witnesses, & it will then form part of 
the record, of which accused will be 
entitled to a copy after commitment. 
There is no general principle of 
common law which would entitled an 
accused person to copies of such docu- 
mentsa.—R. wv. Mourgia SWAMIYAR 
(1907), I. L. R. 80 Mad. 466.—-IND. 

1778 in. ——— ——.}--FOotey v. Fitz- 
GIBBON kde Crimes (Ireland) Act 
Cases, 193.—IR. 

17801. No right to copy of statement 
made by himself.}—Prisoner is not 
entitled, under 6 & 7 Will. 4, c. 114, 
to a copy of his own statement made 


by him before ‘8 magistrate.—R. v. 
GLENNON, TOOLE & MAGRATH (1840), 
] Craw. & D. 359.—JR. 


0. After conviction—To found charge 
of perjury.}—When prisoner has been 
tried & convicted, the ct. will not 
allow him copies of the depositions of 
a Crown witness, for the purpose of 
assigning perjury upon them.—R._v. 


PART V. SECT. 2, SUB-SECT. 3. 


p. When remand anted—~Dixcre- 
tion of justices.}—Uniess it appears 
that the refusal of a justice to grant 
an adjournment results in the accused 
being prevented from having a fair 
trial—from making ‘‘ his full answer & 
defence '’-—the exercise of 


discretion by the justice cannot be 
reviewed.—R, v. Tarty (1915), 30 
W. L. R. 396; 7 W. W. R. 1178; 


Part V.—Procrerpines PrReitmmary TO INDICTMENT. 


incumbent on the istrate to show.—DaAvVISs v. 

OAPPER (1829), 4 C. & P. 184; subsequent pro- 

ceedings, 10 B. & << 28. 

Annotations :—Refd. Cave v. Mountain (1840), 1 Man. & G. 
257. Mentd. Ash v, Dawnay (1852), 8 Exch. 237 ; Kemp 
v. Neville (1861), 31 L. J. C. P. 158. 


See Indictable Offences Act, 1848 (c. 42), s. 21; 
& Criminal Justice Administration Act, 1914 
(c. 58), s. 20 (2). 

1782. Civil proceedings pending.] — A 
magistrate cannot judicially consider, as ground 
for adjourning a summons for libel, pending 
civil proceedings between different parties for a 
different libel, though arising out of the same 
matters.—R. v. Evans (1890), 62 L. T. 570; 


54 J. P. 471; 17 Cox, C. C. 81, D. C. 

Annotations :-—Refd. R. v. Bennett & Bond, Ex p. Bennet 
(1908), 72 J. P. 362. Mentd. R. v. Southampton JJ., 
Ex p. Lebern (1907), 96 L. T. 697; R. vw Fox, Ez p. 

Piympton St. Mary R. D. C. (1908), 6 L. G. R. 1068. 


1783. To facilitate settlement.};—On a 
summons for libel, where the parties have nearly 
arrived at a settlement on the basis of an apology 
by deft. the justices, if they think that an adjourn- 
ment of more than eight days will facilitate a 
settlement, & provided that they do not decline 
to exercise jurisdiction, & do not take extra- 
judicial matters into consideration, have a dis- 
cretionary power to adjourn the hearing for more 
than eight days, if deft. has never surrendered to 
custody or been detained in custody, as Indictable 
Offences Act, 1848 (c. 42), s. 21, does not apply 
to such a case.—R. v. SOUTHAMPTON JJ., Ex p. 
LEBERN (1907), 96 L. T. 697; 21 Cox, C. C. 431; 
71 J. P. 332. 

1784. Remand in custody—Commitment need 
not be in writing.|—R. v. GoopInG (1820), cited 
in 10 B. & C. at p. 33; 5 Man. & Ry. K. B. 58; 


2 Man. & Ry. M. C. 575; 109 E. R. 363. 
Annotations :-—Consd. Davis v. Capper (1829), 10 B. & C. 
28. Refd. Kemp v. Neville (1861), 10 C. B. N. S. 523. 


1785. Procedure after remand.| — If 
justice commit a person for further examination, 
the officer is indictable for not carrying him to 
prison, although he produce prisoner on the day 
of the next examination.—R. v. JOHNSON (1705), 
11 Mod. Rep. 61; 88 KE. R. 887. 


ne ee er 
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1786. Remand on bail—Length of remand.|— 
sath SOUTHAMPTON JJ., Hx p. LEBERN, No. 1783, 
ante. 

1787. ——.|—-The power of a metro- 
Pe police, magistrate under Metropolitan 

olice Cts. Act, 1839 (c. 71), s. 36, to remand a 
person charged before him with any felony or 
misdemeanour upon bail for a period of more than 
eight days is not cut down or affected by Indictable 
Offences Act, 1848 (c. 42), s. 21, Summary Juris- 
diction Act, 1879 (c. 49), ss. 24, 54, 55, or by 
Criminal Justice Administration Act, 1914 (c. 58), 
s. 20.—R. v. GARRETT, He p. DE DRYVER, 
[1918] 1 K.B.6; 87L. J. K.B. 129; 117 L. T. 
660; 82 J.P.74; 34 T. L. R. 13; 26 Cox, C.C. 
78; 62 Sol. Jo. 104, D.C. 





SUB-SECT. 4.—COMMITMENT FOR TRIAL OR 
DISCHARGE OF ACCUSED. 

1788. Extent of jurisdiction of justices.}|— 
Justices of the peace sitting in & acting for one 
petty sessional division of a county have juris- 
diction to commit for trial on a charge arising in 
another petty sessional division of the same 
county, & are not bound to remand such charge 
for hearing in the division in which the offence 
was committed.—R. v. BECKLEY (1887), 20 
Q. B. D. 187; 57 L. J. M. C. 22; 57 L. T. 716; 
52 J. P. 120; 37 W. R. 160; 4 7T. L. R. 151; 
16 Cox, C. C. 831, C. C. R. 


Annotations :—Folld. Caistor R. D. C. v. Taylor (1907), 97 
L. T. 281; R. vw. Beacontree JJ., [1915] 3 K. B. 388. 


1789. .}—Where-a rural district extends 
into several petty sessional divisions in a county, 
justices of the peace acting in & for any one of 
these petty sessional divisions have jurisdiction 
to hear & determine a complaint by the council 
of the rural district against overseers of a parish 
in one of these divisions for making dcfault in 
paying over to the council a sum of money which 
they had been ordered by the council to pay as 
the contribution of the parish to the special 
expenses incurred by the council under the Public 





21 D. L. R. 651; 8 Alta. L. R. 453.— 
CAN. 





q. -}—The justices have 
the right in any case for reasons of 
justice arising out of the circumstances 
of the case itself & for its better deter- 
mination to adjourn or to postpone 
their decision, & if their discretion in 
this respect be honestly exercised & 
not directly or indirectly with the 
view of throwing in facts or evidence 
which have no legitimate bearing on 
their decision it must not be interfered 
with.—LOASBY v. MAIN (1914), 33 
N. ZL. KR. 974.—N.Z. 


Yr. To procure further evi- 
dence,}—Accused was one of sixteen 
charged with the same offence on 
similar evidence. Fourteen, including 
accused, were remanded pending de- 
cision of the other two as test cases. 
Upon resumption of Lahti 
evidence similar to that on which the 
two first cases were committed for 
trial was put in, whereupon a remand 
of ao week was granted to permit the 
procuring of further evidence. Upon 
a, plication for a mandamus requiring 
the magistrate forthwith to commit 
accused for trial:—Held: a writ of 
mandamus will not issue directing a 
Magistrate to commit prior to his 
adjudication of the case. It is the 
duty of the magistrate to take the 
evidence of all concerned, & the ct. 
must not interfere with the discretion 
of the magistrate as to remands when 
that discretion is being exercised legally 








& in good faith Re YING Foy (1909), 
14 B.C. I. 254.—CAN. 

8. .]— Where evidence 
Was available, but it appeared necessary 
to the magistrate to defer the examina- 
tion of witnesses in order that further 
evidence might be produced :—Held: 
that such reason recorded by the 
magistrate justified a remand for five 
days & a further remand for four days. 
~—-MANIKAM MUDALI v. R. (1882), 
I. L. R. 6 Mad. 63.—IND. 


PART V. SECT. 2, SUB-SECT. 4. 


1788 i. Maxtent of jurisdiction of jus- 
fices.J}-—-A justice of the peace cannot 
bind a corpn. over to appear & answer 
to an indictment.—Re CHAPMAN 0. 
ponven CiTy (1890), 19 O. R. 33.— 








1788 ii. ——.]— Accused were charged 
before justices with theft. In each 
case, after the depositions had been 
duly taken, accused expressed a desire 
to plead guilty. <A stipendiary magis- 
trate, who had not heard the evidence 
in either case, was then called in, & 
the pleas of ‘‘ Guilty ” were taken 
by him. Accused were then com- 
mitted by the magistrate & the jus- 
tices to the Supreme Ct. for sentence : 
—Held: the ct. had acted without 
jurisdiction, a magistrate having no 
power to commit prisoners for sentence, 
under Indictable Offences Summary 
Jurisdiction Amendment Act, 1900, 
8. 15, unless the depositions have been 
taken in his presence, or a similar 


procedure adopted to that followed in 
cases on remand.—RH. v. PARSONS, 
Kt. v. McCoRMICK (1904), 23 N. ZL. BR. 
722.—N.Z. 

t, Inquiry commenced by 
one d& completed by two justices. }— 
Whero ecvidence on a_ preliminary 
inquiry is commenced before one 
justice of the peace & finished before 
two justices a committal by the two Is 
irregular unless they have heard all 
the evidence.—Re NUNN (1899), 6 
B. C. R. 464.—CAN,. 


a. Discharge of accused at 
preliminary inquiry—Subsequent com- 
mittal by same magistrates.)}—Accused 
was charged with theft before two 
queues, é& they, after preliminary 
nquiry directed by Criminal Code 
8. 577, discharged him, being ‘ of 
Opinion that no sufficient case was 
made out to put accused on his trial.’’ 
Subsequently another information on 
same charge was laid against him, & 
after a preliminary inquiry he was 
committed for trial. It was objected 
that there is no jurisdiction in any 
magistrate to hear such a charge 
twice, & much more so in the case of 
the same magistrates who had before 
dismissed it:—Held: preliminary in- 
quiry is not final in its nature, & at 
common law a dismissal by magis- 
trates is not tantamount to an acquittal 
upon indictment.—R. v.  HANNAY 
(1905), 2 W. L. R. 548.—CAN. 

b. To commit upon several 
informations.]—-When several informa- 
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Sect. 2.—Preliminary examination before justices: 
Sub-sects. 4 & 5.] 


Health Act, 1875; & in such cases the council 
may make their complaint in any one of the 
petty sessional divisions into which their district 
extends, & are not limited to that petty sessional 
division in which the matter of complaint arose.— 
CAISTOR RURAL DISTRICT COUNCIL v. TAYLOR 
ra 97 L. T. 281; 71 J. P. 310; 5 L. G. R. 
767. 


Annotation :—Apld. 
[1915] 3 K. B. 388 


1790. .|—Sale of Food & Drugs Act, 1875 
(c. 63), s. 20, provides that proceedings for the 
recovery of a penalty for an offence under the 
Act may be taken “ before any justices in petty 
sessions assembled having jurisdiction in the 
place where the article or drug sold was actually 
delivered to the purchaser, in asummary manner ”’ : 
—Held: where the article has been delivered to 
a purchaser at a place situated in one petty 
sessional divisional of a county, the proceedings 
may be taken in another petty sessional division 
of the county before justices who usually sit in 
& for that other division.—R. v. BEACONTREE JJ., 
R. v. WRIGHT, [1915] 3 K. B. 388; 84 L. J. K. B. 
2230; 113 L. T. 727; 79 J. P. 461; 31 7T. L. BR. 
509; 25 Cox, C. C. 89; 13 L. G. R. 1094, D.C. 

1791. When accused should be committed.|— 
A magistrate is clearly bound, in the exercise of a 
sound discretion, not to commit any one, unless a 
prima facie case is made out against him by 
witnesses entitled to a reasonable degree of 
credit (BAYLEY, J.).—Cox v. COLERIDGE (1822), 
1B. & C. 87; 2 Dow. & Ry. K. B. 86; 1 Dow. 
& Ry. M. C. 142; 107 E. R. 15. 

Annotations :—Mentd. Daubney v. Cooper (1829), 5 Man. 


R. v. Beacontree JJ., KR. v. Wright, 








a K. B. 314; Cowdell v. Neale (1856), 1 C. B. N.S. 
1792. -|—Where a prisoner, charged with 


felony, had witnesses in attendance at the time 
of the examination before the magistrate :— 
Held: they should be then examined if prisoner 
wished it, & if their evidence was believed, & 
answered the charge, no further proceedings need 
be taken. But if these witnesses contradicted 
those for the prosecution in material points, the 
case should be sent to a jury, & the depositions 
of prisoner’s witnesses should be taken & signed 
by them, & transmitted to the judge, together 
with the depositions in support of the charge.— 
ANON. (1849), 2 Car. & Kir. 845. 
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1798. Discretion of justices.]|—In the case 
of a fugitive criminal accused of an extradition 
crime, where the evidence of an accomplice is 
uncorroborated in any material particular, the 
magistrate must act on his discretion in regard to 
his commitment & the fact of there being no 
corroboration of such evidence is not conclusive 
against his commitment._——Re Mrunipr, [1894] 
2 Q. B. 415; 63 L. J. M. C. 198; 71 L. T. 403; 
42 W. R. 687; 18 Cox, C. C. 15; 10 R. 400, D. C. 


Annotations :—Refd. R. v. Brixton Prison, Exp. Perry (1923), 
87 J. P. Jo. 839. Mentd. R. v. Tate, [1908] 2 K. B. 680; KR. 
v. Wilson, Lewis, & Havard (1911), 6 Cr. App. Rep. 126 ; 
eg ear [1914] A. C. 645; KR. vw. Baskerville, [1916] 


1794. ——— Libel.|—Upon an information for 
maliciously publishing a defamatory libel under 
Libel Act, 1843 (c. 96), 5. 5, the magistrate has no 
jurisdiction to receive evidence of the truth of 
the libel, inasmuch as his function is merely to 
determine whether there is such a case against 
accused as ought to be sent for trial.—R. v. 
CARDEN (1879), 5 Q. B. D. 1; 49 L. J. M. C.1;3 
41 L. T. 504; 44 J. P. 137; 28 W. R. 1383; 14 
Cox, C. C. 359. 

Annotations :-—Mentd. R. v. Flowers (1879), 44 J. P. 377; 

Ez p. Bottomley, [1909] 2 K. B. 14. 

1795. Accomplices.|—It is the duty of 
magistrates in all cases to commit an accomplice, 
& not to admit him to bail, notwithstanding it 
may be intended to call the accomplice as a 
witness on the trial.—RK. v. BEARDMORE (1836), 
7C. & P. 497. 

Annotation :-—Mentd. R. v. Osborn (1837), 7 C. & P. 799. 

1796. Offence not within their jurisdiction.| 
—Where a complaint of a criminal nature is 
made before justices, which, upon the evidence, 
amounts to an offence not within their jurisdiction 
to determine, it is their duty cither to dismiss the 
complaint, or commit the person charged for 
trial by a jury.—Re THOMPSON (1860), 6 H. & N. 
193; 30 1. J. M.C. 19; 3 L. T. 409; 9 W. KR. 
203; 9 Cox, C. C. 70; sub nom. Ex p. THOMPSON, 
25 J. P. 166; 7 Jur. N.S. 48. 

Annotations :—Refd. Re Dawson (1878), 42 J. BP. 456. 

Mentd. kt. v. Elrington (1861), 1 B. & S. 688; Wellock v. 


Constantine (1863), 32 L. J. Kx. 285; Shepherd v. Post- 
master General (1864), 11 L. T. 369; Munday v. wl 








(1875), 33 L. T. 377; Crocker v.o Raymond (1886), 
T. L. R. 181; KR. v. Miles (1890), 24 Q. B.D. 423. 


1797. To what court accused should be committe 
—Incorrigible rogue—Vagrancy Act, 1824 (c. 83).| 
—The general authority given by the commission 


of general gaol delivery to justices of assize to — 


tions are laid against a person, & in 
order to get the person himself the 
magistrate issues a warrant on one 
information only, with respect to which 
it turns out that he has, to the know- 
ledge of the magistrate, a good defence, 
& should be discharged, the magistrate 
has power to proceed with the pre- 
liminary inquiry & to commit the 
tesa for trial upon the other 

ormations without first discharging 
him & having him re-arrested.—lt. v. 
WEIss & WILLIAMS (1913), 25 W. L. Rt. 
351; 13 D. L. R. 632; 6 Alta. L. KR. 
163.—CAN. 


c. Whether ower to commit on 
dies non juridicus.}—Where prisoner 
was committed for trial at a pre- 
liminary investigation before a magis- 
trate on a Sunday :—Held: entitled 





to his discharge.——-R. v. CAVELIER 
(1896), 11 Man. L. R. 333.—CAN. 
d. .]— Prisoner was, on a 


statutory holiday, committed for trial 
by a magistrate, & on being brought 
before the county ct. judge in com- 
pliance Criminal Code, 1892, 
8s. 766, consented to be tried by the 
judge without a jury, & was convicted : 
—Held: the fact that prisoner was 
committed for trial & confined in 


gaol on a warrant that was a nullity 
could not affect the validity of the 
trial before the judge under Speedy 
Trials Act.—lh. v. Murray (1897), 
28 O. LR. 549.—CAN. 


1791 i. When accused should be com- 
mitted.|—Defts. were brought before 


uw justice of the peace charged with the 


commission of an assault upon a peace 
officer in the discharge of his duty. 
There was a preliminary inquiry, after 
which defts. were admitted to bail, 
under Criminal Code, s. 601, on giving 
a bond conditioned for their appearance 
at the time & place of trial, but, sub- 
sequently, on appln. of one of the 
sureties, an order was made by the 
judge of the county ct. under s. 910 
of the Code, under which defts. were 
committed to gaol, & they were subse- 
quently tried & convicted :—Held: 

efts. not having been committed for 
trial under Code, 8. 596, the judge of 
the county ct. had no jurisdiction to 
try them, & the conviction must be 
set aside.-—-ht. v. GIBSON (1896), 29 
N.S. R. 4.—CAN. 


1793 i. ——— Discretion of justices, }— 
An appeal will not lie by way of 
special case under 50 Vict. No. 17, 


s. 226, from a refusal of justices to 
commit a person charged with an 
indictable offence.—DALY v. MATHIE- 
SON (1897), 7 Q. L. J. 157.— AUS. 


1798 ii. ~The duty of a 
committing magistrate is to ascertain 
whether by the evidence for the 
prosecution a primd facie case is made 
out against accused.—h. v. MAHA 
SINGH (1871), 3 N. W. 27.—IND. 


1798 iii. .J—It is not neces- 
sary that the inagistrate should satisfy 
himself fully of the guilt of accused 
before making a commitinent. It is 
his duty to commit when the evidence 
for the prosecution is sufficient to 
make out a priméd facie case against 
accused, & he exercises a wrong dis- 
cretion if he takes upon himself to 
discharge accused in the faco of 
evidence which might justify a con- 
viction.—-R. v. VARJIVANDAS (1902), 
I. L. R. 27 Bom. 84.—IND. 


1798 iv. .J—A_ discharge 
means that the magistrate, after 
taking the evidence, found that there 
were not sufficient grounds for com- 
mitting accused for trial.—R. v. LALIT 
MOHAN CHUCKERBU'TY (1911), I. L. R. 
38 Calc, 559.—IND. 
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Part V.—PROCEEDINGS PRELIMINARY TO INDICTMENT. 


deliver the gaols of all manner of prisoners found | 
therein, confers no jurisdiction over prisoners | 
directed by Vagicucy Act, 1824 (c. 83), to be 
dealt with by the ct. of general or quarter sessions, 
though found within the prison of the county. A 
commitment, therefore, of such prisoner to the 
assizes will be bad, & will entitle prisoner to his 
discharge from custody.—R. v. Warp (1883), 15 


Cox, C. C. 321. 
1798. Offence punishable 


A.), Lrp., 80 J. P. 209, D. C. 


1799. Power to commit after consent by accused 
to case being dealt with summarily.|}—The power 
of a ct. of summary jurisdiction under Summary 
Jurisdiction Act, 1879 (c. 49), s. 12, to commit a 
person charged for trial may be exercised at any 
stage of the proceedings up to adjudication, 
notwithstanding that at an earlier stage deft. 
has consented to the case being dealt with sum- 
marily, & the hearing has proceeded on that 
basis to the close of the evidence for the defence. 
—R. v. HERTFORDSHIRE JJ., [1911] 1 K. B. 612; 
80 L. J. K. B. 487; 104 L. T. 312; 27 T. L. BR. 
IX, sub nom. R. v. HERT- 
FORDSHIRE JJ., Ex p. R., 75 J. P. 91, D.C. 

1800. Committal should be for offence disclosed.] 
—R. v. Lyncu (1904), 68 J. P. Jo. 88. 
commitment — Clerical 
amended by court of trial.|—The ct. of trial has 
power to amend a clerical error in the order of 
commitment,—R. v. WOOLLEY (1909), 3 Cr. App. 


156; 22 Cox, C. C. 378; 
1801. Form of 


Rep. 57, C. O. A. 


SUB-SECT. 5.—RECOGNISANCES. 


1802. Of prosecutor—Who 


A person of the age of sixteen is competent to 


1799 i. Power to commit after consent 
by uccused to case being dealt with 
summarily, }—W here a person is charged 
before a magistrate with an offence 
which is not per se indictable, but in 
respect of which he is entitled, under 
Indictable Offences Summary Juris- 
diction Amendment Act, 19060, 5. 6, 
to claim to be tried by a jury, & he duly 
claims to be so tried, the proceedin 
must thenceforward be taken in a 
respects as if it were a proceeding for 
an indictable offence; & if, on the 
Inagistrate intimating at the close of 
the preliminary hearing that he pro- 
poses to commit, accused chooses to 
plead guilty, he must be committed 
to the supreme ct. for sentence, under 
4. 13 of above Act, as if the offence 
had been indictable 
ve (1904), 24 N. 


per se—R. v. 
ZL. L. R. 37.— 


1800 i. Commvittal should be for offence 
disclosed.}—Warrant of Ae hatha 
aha aw Bt cae pias which 

cnarged.—RK. v. STOCKDALE 
(1863), 1 Q. S. Cc. R. 110.—AUS., 


e. Lapse of warrant of commit- 
ment by postponement.J—Applit. was 


summarily or on 
indictment—Summons under Summary Juris- 
diction Acts, 1848 (c. 43), & 1879 (c. 49)—Power to 
commit for trial.|—Where a criminal offence is 

unishable either summarily or on indictment, 
justices, sitting in petty sessions on a day appointed 
for hearing indictable offences of whic 
notice has been given, may treat that offence as 
an indictable offence & commit deft. for trial, 
although he has been summoned under the above 
Acts to appear before them as a ct. of summary 
jurisdiction to answer the information preferred 
against him.—R. v. Botton JJ., Ha p. Hour 
(WILLIAM A.), Lrp. (1916), 85 L. J. K. B. 649; 
sub nom. RK. v. WALMSLEY, Ea p. Hout (WILLIAM 


1808. 
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enter into a recognisance conditioned to prosecute 
on acriminal charge, & if it be forfeited & estreated, 
i the ct. will not discharge it, unless a sufficient 
case for relief be made out.—EHz p. WILLIAMS 
(1824), M‘Cle. 493. 


.]—In a case of manslaughter, 


the father of deceased retained an attorney to 
prosecute the person charged. 


In pursuance of 


this retainer, the attorney prepared & delivered 


public 


1804. 











briefs to counsel at the assizes, with instructions 
to conduct the prosecution. 
been bound over by recognisance to prosecute, 
& the solr. for the police, in pursuance of general 
orders given to him by the constabulary committee, 
prepared & delivered a brief to counsel :—Held : 
the ct. had no power to order that the attorney 
who has been retained by the father should be 
allowed the costs of preparing briefs, etc.—R. v. 
YATES (1857), 7 Cox, C. C. 361. 

Annotation :-—Distd. R. v. Bushell (1888), 16 Cox, C. C. 367. 


A constable had 


-]—Where a private prosecutor 


instructs a solr., the magistrate’s clerk has no 
right to bind over another person to prosecute.— 
R. v. BUSHELL (1888), 52 J. P. 186; 16 Cox, C. C. 


367. 

1805. ——.|—R. v. OTYTEWILL (1891), 
Times, Nov. 24. 

1806. ——— -——.]—R. v. Tayxor (1896), Tames, 
Nov. 2. 

1807. ——— Under Vexations Indictments Act, 1859 


error 





1808. 


(ce. 17).|; Where prosecutor bond fide prefers before 
a justice, & within his jurisdiction, a charge or 
complaint in respect of an offence within the 
above Act, & the justice dismisses it for want of 
evidence, such dismissal is equivalent to a refusal 
to commit, & prosecutor is entitled to require the 
justice to take his recognisance to prosecute the 
charge or complaint by way of indictment.— 
R. v. LONDON (LoRD Mayor) & StusBBs & IRVING, 
Hz p. GOSTLING (1886), 54 L. T. 646 ; 
711; 16 Cox, C. C. 77, D. C. 

Annotation +—Mentd. 

Blady (1912), 106 L. T. 302. 
By whom taken.|—The binding over 


to prosecute, which is necessary to give the grand 
jury of the Central Criminal Ct. jurisdiction in 
certain cases of misdemeanour, 


50 J. P. 


Public Prosecutions Director v. 


under Central 


Criminal Ct. Act, 1834 (c. 36), s. 13, must take 
place before a magistrate, etc., previous to the 


prosecutor. |— 


extradited to Canada on account of 
stealing a large sum of money from the 
Bank of Montreal at New Westminster. 
He had preliminary hearing before 
the magistrate & was committed, in 
Sept., to the gaol at New Weat- 
Sour ec sae apa sid due 

the 


an appln. was made to the presiding 
judgo regarding the postion taken by 
Tt I Tid not propose to 
refer a bill of indictment to the grand 
ury against accused at said assizes. 
On this appln. it was contended by the 
Crown that in effect an order was made 
by the judge traversing the case to the 
next assizes. This was disputed on 
behalf of accused. The present appli- 
cation was for the discharge of accused 
on the ground that the warrant of 
commitment lapsed at the end of the 
ussizes, & that the Crown had obtained 
no traverse of the ee to the 
next assizes :—Held: the warrant of 
commitment was still valid & sub- 
sisting, & the only application which 
prisoner could make in the circum- 
stances was for an order to be released 





| 


session of that ct. & cannot be done by the ct. 
itself. —R. v. CARLTON (1834), 6 C. & P. 651; 
2 Nev. & M. M. C. 620. 

Annotation :—Consd. R. v. Gregory (1845), 7 Q. B. 274. 


on bail.—RH. v. DEAN (1913), 18 B.C. RR. 
18; n D. L. R. 598; 3 W. W. RR. 781. 


eee 


PART V. SECT. 2, SUB-SECT. 5. 


of the Peace Act, 1908, s. 154, 

over a oo to prosecute accused at 
the following criminal sittings, cna 
ra not being a person who had 
aid the information on which the 
warrant for the arrest of the accused 
was issued :—Held: by Crimes Act, 
1908, s. 407, sub-s. 1, the person so 
bound over could prefer the bill of 
indictment to the grand jury.—R. v. 
DUNN (1910), 29 N. Z. L. 

f. Practice es dao recognisances-— 
Whether English Crown Office Rules 
apply.j—Crown Rules 84 & 86 apply 
to recognisances taken under Criminal 
Procedure Act, 8. 81, & such rules are 
within the powers of the ct. under the 
Dominion Acts of 1889, c. 40.—R. v. 
ao (1893), 25 N. S. R. 404.—— 


g. —— ——.)—The Criminal Code 
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Sect. 2.—Preliminary examination before justices: 
ub-sect.5. Part VI. Sects. 1 & 2: Sub-sect. 


1809. ——— Whether necessary — Prosecution for 
libel.} In a prosecution at the Central Criminal 
Ct. for publishing a libel, it is not necessary, for 
the purpose of giving jurisdiction, that prosecutor 
should have entered into recognisance, or that 
deft. should have been in custody or be bound to 
appear, according to Central Criminal Ct. Act, 
1834 (c. 36), s. 13.—R. v. GreEGorY (1845), 7 
Q. B. 274; 14 L. J. M.C. 82; 5 L. T. O. S. 149; 
9 Jur. 593; 1 Cox, C. C. 198; 9 J. P. Jo. 293; 
115 B. R. 492. 


1810. Practice in taking recognisances—Effect 
of irregularity.|—-The usual practice in taking the 
recognisance of a person convicted at quarter 
sessions is that the person so convicted, before he 
is allowed to leave the ct. enters orally into the 
recognisance before the officer of the ct. who 
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makes a minute of it, & the recognisance is not 
formally drawn up till afterwards. 

J. had been convicted at the sessions, & was 
sentenced, inter alia, to enter into her recog- 
nisance in a certain amount, She swore that 
after sentence she went into an outer office, where 
a clerk took a note of her entering into the recog- 
nisance. She, on a subsequent day, attended at 
the clerk of the justices’ room at the sessions 
house, & the clerk in attendance wrote something 
in a book. That was all that was done. The 
recognisance was subsequently estreated, & an 
application had been made to reduce it in vain :—— 
Held : no good cause had been shown to set aside 
the recognisance as having been irregularly taken. 
—Ex p. JEFFREYS (1888), 52 J. P. 280, D. C. 

1810a. Breach of recognisance— Whether an 
offence—Probation of Offenders Act, 1907 (c. 17), 
s. 6 (5). LONDON CoUNTY COUNCIL v. BIRMING- 
HAM CORPN. (1923), 87 J. P. 202; 40 T. L. R. 76; 
68 Sol. Jo. 209; 21 L. G. R. 816, D. C. 


Part Vi.—Indictments. 


Sect. 1.—IN GENERAL. 

1811. Definition.|—An indictment is a written 
accusation of one or more persons of a crime 
presented upon oath by a jury of twelve or more 
men, termed a grand jury (DENMAN, J.).—R. v. 
SLATOR (1881), 8 Q. B. D. 267; 51 LL. J. Q. B. 246 ; 
46 J. P. 694; 30 W. R. 410. 

1812. Construction of indictments.] — Every 
indictment must contain a complete description of 
such facts & circumstances as constitute the crime, 
without inconsistency or repugnancy. But except 
in certain cases where technical expressions, having 
grown by long use into law, are required to be used, 
the same sense is to be put on the words of an 
indictment which they bear in ordinary accepta- 
tion. If the sense of any word be in ordinary 
acceptation ambiguous, it shall be construed 
according as the context & subject-matter require 
it to be in order to make the whole consistent & 
sensible. The word ‘‘ until’? may therefore be 
construed either exclusive or inclusive of the day 
to which it is applied, according to the context 
& subject-matter.—R. v. STEVENS & AGNEW 


(1804), 5 Hast, 244; 1 Smith, K. B. 437; 102 

E. R. 1063. 

Annotations :—Retd. R. v. O'Connell (1844), 3 L. T. O. S. 
323 ; Douglas v. R. (1847), 13 Q. B. 74; R.v. Dutfy (1849), 


7 State Tr. N.S. 795. Mentd. Wilkinson v. Gaston (1846), Q 
Q. B. 137 ; Bellhouse v. Mellor, Proudman v. Mellor (1859), 
4H. &N. 116. 

1813. ———.]—-An indictment in the first count 
provides a complete procedure respect- 
ing recognisances & any ofher pro- 
cedure, such us the English Crown 
Office Rules, would be inconsistent. 
therewith.—RH. v. ZARKAS et al., [1918] 
1 W. W. R. 323; 11 Sask. L. R. 51; 
29 Can. Crim. Cas. 183; 39 D. lL. R. 
776.—CAN. 


h. Outside justice’s own county.] 
—The taking of a recognisance vy a jus- 

rand Jury (Ireland) Act, 
1836, 8s. 137 (as adapted), where the 
offender is unknown, does not involve 
the exercise of judicial functions. Such 
an act, being merely ministerial, may be 
done by a justice outside the county 
in which he has jurisdiction.—FLoop 
v. DUBLIN CouNTYy COUNCIL (1907), 
41 I. L. TT, 120.—IR. 

k. Several sureties bound in un- 
equal amounts—Relative lability.J— 
Sureties in a recognisance contribute 
in proportion to the amounts for which 

















they were 


trie 
althoug 





for b 





respectively 
bound.—Re M‘DONAGHS (1876), 10 
I. R. Kq. 269.—IR. 


1. Several accused—May be sureties 
each for the other.}—Where on a joint 
complaint, two accused perne are 
separately & convicte 
the convictions are embodie 
in one document, accused may, on 
appeal, enter into recognisances a8 
sureties each for the other.—R. v. 


m. Application for relief from recog- 
nisance—Haxcuse.}—An application to be 
relieved from a recognisance to appear 
felony was refused; the only excuse for 
non-attendance being tha 
was in ill-health, & expected to be sent 
the Crown officer.—R. v. GEROW 
(1863), 5 All. 633.—CAN, 


charged A. with stealing -a promissory note from 
the person of B., in the second count with stealing 
a bank note from the person of B., in the third 
count with receiving the aforesaid goods ‘‘so as 
aforesaid feloniously stolen.’’ A. was acquitted 
on the two first counts, & convicted on the last :— 
Held: after verdict the indictment was not bad 
on the ground of repugnancy because the words 
of reference in the third count did not necessarily 
import a stealing of the goods by A.; if they did, 
that count did not thereby become intrinsically 
repugnant, but was conccivably capable of proof ; 
& after verdict the ct. would resort to any possible 
construction which would uphold the indictment 
against a purely technical objection.—R. v. 
Crappock (1850), 2 Den. 31; T. & M. 361; 4 
New Sess. Cas. 400; 20 L. J. M. C. 381; 16 
L. T. O. S. 514; 15 J. P. 20; 14 Jur. 1081; 4 
Cox, C. C. 409, C. OC. R. 


Sect. 2.—SUBJECT-MATTER OF INDICTMENT. 
SuB-sECcT. 1.—DISOBEDIENCE TO PROVISIONS OF 
STATUTES. 

A. Where no Special Remedy provided. 

1814. Where act prohibited or enjoined by 
statute.|—Moornp’s (Sir THomas) CASE (1535), 1 

State Tr. 385. 


PART VI. SECT. 2, SUB-SECT. 1.—A. 


1814 1. Where act prohtbited or en- 
ieee by statute. |—-An information was 
aid against deft. before a police 
magistrate, under Consolidated Muni- 
cipal Act, 1903, s. 193 (1) (0), for 
having fraudulontly put into a ballot 
box a ballot paper purporting to have 
been used by a person who did not 
vote at the election. There is no pro- 
vision in the section, nor elsewhere in 
the Act, indicating the procedure to be 
followed :—Held: the offence charged 
was not an offence at common law, & 
was punishable by indictment.—R. v. 
DUROCHER (1913), 28 O. L. R. 499; 
4 O. Ww. N, 1057.—CAN. 


1814 ii. .—A prosecution for 
constructing a new weir across a salmon 
river in violation of the provisions of 
5 & 6 Vict, c. 106, 5. 63, as no penalty 
is attached, is the subject of indictment 


originally 


separately 


CYrn- 





the party 


Part VI.—INDICTMENTS. 





1815. -J—An indictment lies against a 
person for doing what is prohibited by statute, if 
no particular mu%e of punishment be directed.— 
FIOLLINGWORTH’S CAsEe (1620), Cro. Jac. 577; 79 
EB. R. 493. 

1816. ———.]|—-Whenever a statute makes a 
thing criminal an information will lie upon that 
statute, though not given by express words 
(KELYNGE, O.J.).—TROyY’s Casp (1669), 1 Mod. 
Rep. 6; 86 EH. R. 686. 

1817. .|—An indictment lies against over- 
seers for refusing to account within the time 
limited by 43 Eliz. c. 2. 

The overseers are required by 43 Eliz. c. 2, s. 2, 
to account, & their refusal is a contempt of the 
law, for which they ay be indicted (per Cur.).— 
R. v. COMMINGS (1696), 5 Mod. Rep. 179; 87 H. R. 
504; sub nom. R. v. HUMMINGS, Comb. 374; sub 
nom. R. v. HEMMINGS & GHENT, 3 Salk. 187. 

1818. -|—The disobeying of an Act of 
Parliament is indictable upon the principles of the 
common law (per OCurR.).—R. v. JONES (1740), 2 
Stra. 1146; 7 Mod. Rep. 410; 2 Sess. Cas. K. B. 
326; 1 Bott’s Poor Law, 6th ed. 360; 93 E. R. 
1091. 

Annotation :—Consd. R. v. Hal!, [1891] 1 Q. B. 747. 

1819. -|—The granting of an ale licence by 
magistrates, after the general meeting has refused 
one, is illegal & the subject of an indictment. 

What the law says shall not be done, it becomes 
illegal to do, & is therefore the subject-matter of 
an indictment, without the addition of any corrupt 
motives (ASHHURST, J.).—R. v. SAINSBURY (1791), 
4 Term Rep. 451; Nolan, 8; 100 E. R. 1113. 
Annotations :—Re Royal British Bank (1857), 29 L. T. O. S. 

148. Mentd. R. v. Ellis & Greenwood (1842), 12 L. J. M. C. 

20; R. v. Bidwell (1847), 2 Car. & Kir. 564; Arnold »v. 

Gaussen (1853), 8 Exch. 463; Brown v. Nicholson (1858), 

5 OC. B. N. S. 468; Candlish v. Simpson (1861), 1 B. & 8. 

357 ; Lawson v. Reynolds, [1904] 1 Ch. 718; R 

tree JJ., R. v. Wright, [1915] 3 K. B. 388. 

1820. -|—The proper remedy against a 
public officer who disobeys an Act of Parliament, 
the meaning & effect of which is in dispute, is an 
indictment.—R. v. ROCHESTER CORPN. (1838), 2 
J.P. 70; 2 Jur. 64. 

1821, ———.]—Under Births & Deaths Registra- 
tion Act, 1836 (c. 86), s. 20, the father of a child, 
if requested by the registrar within 42 days after 
the birth, is bound to inform the registrar of the 
particulars required by the Act to be registered 
touching the birth, & if he refuse the information 
on such request, he is indictable for a mis- 
demeanour.—R. v. Prick (1840), 11 Ad. & EI. 
727; 3 Per. & Dav. 421; 9 L. J. M. C. 49; 4 
J.P.58; 4 Jur. 291; 113 B. BR. 590. 
Annotations :—Consd. R. v. Hall, [1891] 1 Q. B. 747. 

it. v. Buchanan (1846), 8 Q. B. 883; KR. v. James (1850), 

3 Car. & Kir. 167. Mentd. R. v. Nott (1843), 7 J. P. 351; 
' Hutehingon », Manchester, Bury & Rossendale Ry. (1846), 

15 L, J. Ex. 293. 

1822. -|—The rule has always been that 
wherever the law simply declared an act to be 
unlawful, the doer of it may be punished by 
indictment ; but where the Legislature creates an 
act an offence & imposes only a penalty for doing 
it, there no indictment lies, but the penalty may 
be recovered (POLLOCK, C.B.).—R. v. Fox (1859), 
1E. & E. 746; 11. T. 216; 5 Jur. N.S. 1248 ; 
8 W. R. 93; 120 E. R. 1090; sub nom. Fox v. R., 
29L. J. M.C. 64; 24 J. P. 182, Ex. Ch. 

1823. ——.|—-Where a duty is created by 


& not of 4 summary proceeding before 
& magistrate.—KAVANAGH Uv. GLORNEY 
(1876), I. R. 10 C. L. 210.—IR. 

n. Obstructi 9) 
search warrant \}— 











. v. Beacon- 





Refd. 





being unlawf 


Bae Ne” es he LGuor 


efts. were ocom- 
tted for trial for obstructing a peace 
officer acting under a arch rece 


issued on an information charging that 
there was reasonable ground for the 
belief that epee vaons liquors were 

kept for salo contrary 
icense Act in 
licensed house :—-Held : 
warrant must be deemed to have been 
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statute which affects the public as the public, the 
proper remedy if the duty is not performed is to 
indict or to take the proceedings provided by the 
statute (WILLS, J.).—CLEGG, PARKINSON & Co. v. 
HARBY GaAs Co., [1896] 1 Q. B. 592; 65 L. J. Q. B. 
339; 44 W. R. 606; 12 T. L. R. 241, D.C. 


Annotation :-—Refd. Bourne & Hollingsworth v. Marylebono 
B. C. (1908), 72 J. P. 129. 


1824. Breach of order made under authority of 
statute.|—-Under Epping Forest Amendment Act, 
1872 (c. 95), s. 5, the Epping Forest Comrs. made a 
general order prohibiting all persons from com- 
mitting waste upon a piece of land described until 
the final report, or until further order; all persons 
affected to be at liberty to apply to them as there 
might be occasion. 

Deft. applied to the comrs. by counsel as a person 
affected, but they refused to enter into the question 
raised. Deft. was convicted upon an indictment 
for breach of this order. Upon a case stated :— 
Held: the order & the indictment were good.— 
R. v. WALKER (1875), lL. R. 10 Q. B. 355; 44 
L. J. M. C. 169; 33 L. T. 167; 40 J. P. 280; 13 
Cox, C. C. 94. | 
Annotations :—Refd. Willingale v. Norris, (1909] 1 K. B. 57. 

Mentd. Lascelles v. Onslow (1877), te J: r. 436; Dale’s 


Case, Enraght’s Case (1881), 6 Q. B. D. 376; Wiffen v. 
Bailey & Romford U. D. C. (1914), 78 J. P. 189. 


1825. Breach of bye-law under public statute.|— 
The breach of the bye-laws made by the managers 
& directors of recreation grounds under 22 Vict. 
c. 27, is an indictable offence.—R. v. TIAMBLY 
(1879), 43 J. P. 495. 

1826. Breach of regulations made under authority 
of statute.|—Where a statute gives power to an 
authority to make regulations, a breach of the 
regulations so made is an offence against the 
provisions of the statute.—WILIINGALE v. NORRIS, 
{i909} 1 K. B. 67; 78 L. J. K. B. 69; 99 L. T. 
830; 72 J. P. 495; 25 T. L. R. 193; 21 Cox, 
C. C. 737; 71. G. R. 76, D.C. 

1827. Obstruction of statutory duties.|—It is an 
offence at common law to obstruct the execution 
of powers granted by statute.—R. v. SmiruH (1780), 
2 Doug. K. B. 441; 99 E. R. 283. 
Annotations :—-Refd. A.-G. of New South 

pherson (1870), L. R. 3 P. C.. 268; 

(1884), 53 L. J. M. C. 176. Mentd. 

(1868), 16 W. R. 678. 

1828. .]}—If an inquest ought to be held 
upon a dead body, it is a misdemeanour so to 
dispose of the body so as to prevent the coroner 
from holding the inquest.—-R. v. Prick (1884), 12 
Q. B. D. 247; 53 L.J.M.C. 51; 33 W. R. 45, n. 3 
15 Cox, C. C. 389. 

Annotations :—Mentd. Re Dixon, [1892] P. 386; 
[1894] P. 284; R.v. Byers (1907), 71 J. P. 205. 
1829. .|—It is a misdemeanour to burn or 

otherwise dispose of a dead body, with intent 

thereby to prevent the holding upon such body 
of an intended coroner’s inquest, & so to obstruct 

a& coroner in the execution of his duty, in a case 

where the inquest is one which the coroner has 

jurisdiction to hold. 

Interference with statutory duties & the pre- 
venting of their performance is a misdemeanour in 
general at the common law (GRovEz, J.).—R. v. 
STEPHENSON (1884), 13 Q. B. D. 331; 538 L. J. M. C. 
176; 52 L. T. 267; 49 J. P. 486; 33 W. R. 44; 
15 Cox, C. C. 679, C. C. R. 

Annotation :—Mentd. Bastable v. Little (1906), 96 L. T. 115. 


issued under sect. 131 of the Act, & 
that sect. containing no provision for 
unishment in such case, the proceed- 
ngs against deft. must be by indict- 
ment for a misdemeanour under 
R. S. C., c. 162, 8. 134.—H. v. Hope: 


Wales v. Mac- 
hk. v. Stephenson 
Murphy v. Ryan 
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Sect. 2.—Subject-matter of indictment: Swb-sect. 1, 
B. (a) & (b).) 


B. Where Statute provides Special Remedy. 


(a) When Indictment lies. 

1830. General rule. |—If a statute imposes a 
pecuniary penalty upon any one who shall be 
indicted & convicted of a matter which that statute 
prohibits, a person may be indicted for such matter. 
—R. v. HARMAN (1705), 2 Ld. Raym. 1104; 92 
E. R. 231. 

1831. Newly created offence—Whether indict- 
ment lies— Other remedy by statute.}— If a 
statute create a new offence, & inflict a penalty to 
be recovered by ‘‘ bill, plaint, or information,”’ yet 
an indictment will lie, except there be the negative 
words, ‘‘& not otherwise.’’—CROFTON’S CASE 
(1670), 1 Mod. Rep. 34; 1 Sid. 489; 1 Vent. 63; 
ae R. 710; sub nom. R. v. Crorron, 2 Keb. 
Annotations :—N.F, Anon. (1729), 1 Barn, K. B. 209; QR. v. 

Manning (1729), Fitz-G. 47; R. ov. Wright (1758), 1 Burr. 

543. Consd. R. v. Buchanan (1846), 8 Q. B. 883. Refd. 


Anon. (1697), 3 Salk. 25. 
-|—When a statute pre- 














1832. 
scribes a particular method of recovering a penalty 
for a new offence no indictment lies.—ANON. 
(1729), 1 Barn. K. B. 209; 94 E. R. 1438. 

1833. -|—An indictment lies 
upon prohibitory words in a statute, although it 
also limits a penalty & a particular manner of 
recovering it.—ANON. (1675), 1 Freem. K. B. 393 ; 
89 EH. R. 292. 

1834. ——- -—_—- Where other remedy is in 
separate clause.|—If the prohibition & the penalty 
are all in one & the same clause, there no indict- 
ment will lic, unless it be one of the remedies 
named in the Act. But if they are in distinct & 
separate clauses, then an indictment will lie on 
the prohibitory clause.—R. v. WricuT (1758), 1 
Burr. 543; 97 E. BR. 441; sub nom. R. v. Bricur, 
2 Keny. 274. 

Annotations :—-Refd. Forster +. Taylor (1834), 5 B. & Ad. 

887; R. vo. Buchanan (1846), 8 Q. B. $83; R. v. Lovibond 

(1871), 24 L. T. 357; R. v. Hall, [1891] 1 Q. B. 747; 


Mullis v. Hubbard, [1903] 2 Ch. 431; Lowe v. Dorling, 
11906] 2 K, B. 772: 


1835. -]-—It is a clear & estab- 
lished principle that when a new offence is created 
by an Act of Parliament, & a penalty is annexed 
to it by a separate & substantive clause, it is not 
necessary for prosecutor to sue for the penalty ; 
but he may proceed on the prior clause, on the 
ground of its being a misdemeanour (ASHIIURST, J.). 
—R. v. HARRis (1791), 4 Term Rep. 202 ; 2 Leach, 
549; 100 E. RR. 9783. 


Annotations :—Consd. R. v. Hall, [1891] 1 Q. B. 747. Refd. 
R. tv. Crawshaw (1860), 30 L. J. M. C. 58; Boynton v. 
ean Drainage & Navigation Comrs., [1921] 2 K. B. 


1836. .}—An Act of Parliament 
prohibited the erection or continuance of any 
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building within ten feet of the road, & declared 
that the footpaths should be subject to the Act, 
& be part of the road. It further enacted, that if 
any such building should be erected or continued 
contrary to the Act, it should be deemed a common 
nuisance. By another clause, two magistrates 
were empowered to convict the proprietor & 
occupier of such building, & to make an order for 
the removal thereof:—Held: notwithstanding 
the latter clause, the party who erected or con- 
tinued a building contrary to the Act might be 
indicted for a nuisance.—R. v. GREGORY (1833), 5 
B. & Ad. 555; 2 Nev. & M. K. B. 478; 1 Nev. & 
M. M. C. 446; 110 EK. R. 895. 

Annotations :—Consd. R. v. Hall, [1891] 1 Q. 8. 747. Refd. 


R. v. Pocock (1851), 17 L. T. O. S. 91; R. v. Crawshaw 
50); 8 Cox, C. C. 375; R. v. Lovibond (1871), 19 W. R. 


1837. -|—Disobedience to the 
express prohibition of a statute is indictable as a 
misdemeanour, although the offence is a new one, 
& there is another punishment inflicted by a subse- 
quent section. Secus, if the prohibition & punish- 
ment are contained in the same section.—-H. v. 
BUCHANAN (1846), 8 Q. B. 883; 15 L. J. Q. B. 227 ; 
7L. T. O. S. 838; 10 J. P. 615; 10 Jur. 736; 2 
Cox, C. C. 36; 115 E. R.1107 ; previous proceedings 
(1845), 1 Cox, C. C. 200. . 
Annotations :-—Refd. Osborne v. Milman (1886), 17 Q. B. D, 


514; R. wv Hall, [1891] 1 Q. B. 747; Stevens v. Chown, 
Stevens v. Clark, [1901] 1 Ch. 894. 


1838. !—By 10 & 11 Will. 3, 
c. 17, s. 1, lotteries are declared common & public 
nuisances. Sect. 2, which came into operation 
on a subsequent day, rendered persons keeping 
lotteries liable to a penalty to be sued for by 
information or action. Gaming Act, 1802 (c. 119), 
contained similar enactments :—Held : the keeping 
a lottery was an indictable offence.—-R. v. CRAW- 
SHAW (1860), Bell, C. C. 303; 30 L. J. M. C. 58 ; 
3L. 17.510; 25 J. P.37; 9W.R. 38; 8 Cox, C.C., 
375, C. C. R. 

Annotation :—Refd. Martin v. Benjamin, [1907] 1 K. B. 64, 

1839. Where offence already indictable at com- 
mon law—lIndictment lies although statute provides 
other remedy.|—-A man may be indicted for what 
was an offence at common law, notwithstanding a 
statute may inflict a new penalty upon it, & 
prescribe another mode of proceeding for such 
penalty.—R. v. Wiaa@ (1705), 2 Ld. Raym. 1163 ; 
2 Salk. 460; 92 H. R. 269. 

Annotations :-—Refd. R. v. Belton (1696), 1 Salk. 372; TR. wv. 























Mallard (1728), 1 Barn. K. B. 108; R. v. Hill (1729), 1 
Barn. K. B. 259. 
1840. .|—Where a _ statute which 








creates or makes a thing an offence that was not 
so before by the common law, gives a certain 
penalty, & prescribes a method for the recovery 
of it, there the Act must be pursued; but it is 
otherwise of an offence at common law, for which 
an Act gives a new penalty, or a new remedy ; 





PART VI. SECT. 2, SUB-SECT. 1.— 
B. (a). 


created offence— Indict- 
ment lies on prohibitory words—W here 
other re y i8 in separate clause. }— 
Revenue Act, 15 Vict. c. 28, 8. 68, 
enacted that any penalty or forfciture 
inflicted under that Act should be re- 
covered by action of debt or informa- 
tion; sect. 72 enacted that if any 
person should assault any revenue 
officcr in the exercise of his office, he 
should, on conviction, pay a fine not 
exceeding £100, nor less than £50, & in 
case of non-payment the offender 
should be imprisuned for a term not 
exceeding twelve months, nor less 
then three months, at the discretion 
of the ct.:—Held: the Act only 
limited the discretion of the ct. as to 


o. Newly 


| 


the amount of fine & imprisonment on 

conviction for an assault under sect. 72, 

but did not alter the ordinary mode of 

proce by indictment.—R.  v. 
ALSH (1854), 3 All. 54.—CAN. 


1839 i. Where offence already indict- 
able at common law—Indictment lies 
although statute provides other remedy.) 
—A soldier sold a kilt forming part of 
his uniform to a dealor, who knew it 
was Govt. property dishonestly appro- 
priated by the seller:—Held: the 
soldier & the dealer were respectively 
guilty of the common law crimes of 
theft & receiving, although their 
actings were also special offences 


against Army Act, 1881, 88. 24 & 156.— 
O’BRIEN v. SHATHERN, [1922] 8S. C. (J.) 
55.—SCOT. 


(1903), T. S. 694.—S. AF. 


1839 iii. J—A statute imn- 
posing a special penalty for an act 
which is a common law offence does 
not repeal the common law unless an 
express or implied intention to repeal 
it is clearly manifest in the statute. 
In the absence of such intention the 
Crown may proceed cither under the 
common law or under the statute.— 
NG v. ROBERTS, [1908] T. S. 279.— 














Dp. Special penalty only 
applied if prayed for in indictment.J— 
A statutory penalty which imposes a 
punishment for a. crime known to the 
common law does not per se abrogate 
tho existing penalty under the common 
law, & the prosecution may proceed 
against the accused either under the 
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for there the remedy at common law shall not be 
taken away without negative words (per CurR.).— 
R. v. Drxon (1716), 10 Mod. Rep. 3385; 88 KE. R. 
753. 
Annotation :—Mentd. R. v. Crofts (1740), 7 Mod. Rep. 397. 
1841. | ere a statute introduces 
a new law & inflicts a new punishment, it must be 
followed ; but where an Act of Parliament only 
inflicts a new punishment for an offence at common 
law it remains an offence still punishable as it 
was before the Act.—R. v. Woonsron (1729), 1 
Barn. K. B. 162, 266; Fitz-G. 64; 2 Stra. 834; 
94 BE. R. 112, 181. 


Annotations :-—Roefd. R. v. Carlile (1819), 3 B. & Ald. 161. 
Mentd. R. v. Bosworth (1739), 2 Stra. 1112; R.v. Ramsey 
are as & El. 126; Bowman v. Secular Soc., [1917] 


1842, ——— |J|—R. vw. Boyvatnt (1759), 2 
Burr. 8382; 2 Keny. 549; 97 E. R. 586. 
Annotations :-—Rofd. R. v. Hall, [1891] 1 se B. 747. Mentd. 

Jones v. Bright (1829), 5 Bing. 533; oden v. Johnson 


(1850), 16 Q. B. 218 
.|—9 & 10 Will. 3, c. 32, has not 








ew 








1843. 
altered the common law, as to the offence of blas- 
phemy, but only given a cumulative punishment. 
It is, therefore, still an offence at the common law 
to publish a blasphemous libel.—R. v. CARLILE 
(1819), 3 B. & Ald. 161; 1 State Tr. N. S. 1387; 
106 KEK. R. 621. 


Annotations :-—Refd. Bowman v. Secular Soc., [1917] A. C. 
406. Mentd. I. v. Burdett (1820), 1 State Tr. N. S. 1: 
R. v. Davison (1821), 4 B. & Ald. 329. 








(b) When Indictment does not lie. 


1844. Where statute provides remedy other than 
indictment.|—-Where astatute creates a new offence 
& appoints a mode of punishment, it shall be 
punished by that means & not by indictment.— 
CASTLE’S CASE (1622), Cro. Jac. 644; 
555. 

Annotations :—Folld. Anon. (1703), 6 Mod. Rep. 86. Refd. 

R. v. Crofton (1670), 1 Sid. 439; Davis (1754), 


; Kh. v. 
Dunning 55; QR. v. Robinson (1759), 2 Burr. 799; KR. ». 
Sh aaa (1846), 8 Q. B. 883; R.v. Hall, [1891] 1 Q. B. 


1845. '—If a statute create a new offence, 
& prescribe a particular mode of punishment, that 
mode of punishment alone must be pursued, & not 
the common law method by indictment.—R. v. 
MARRIOT (1692), 4 Mod. Rep. 144; 1 Shaw. K. B. 
398; Carth. 263; 87 EK. R. 312. 
innotations :—Refd. Anon. (1729), 1 Barn. K. B. 209. Mentd. 

RK. v, Pierson (1738), Andr. 310. 

1846. .]|—GLass’s CASE (1696), 3 Salk. 350 ; 
te R. 866; sub nom. R. v. GLUFF, 12 Mod. Rep. 

1847. .]—-An indictment will not lic for an 
offence created by statute which provides some 
other form of punishment for breach of its pro- 
visions.— ANON. (1697), 3 Salk. 25; 91 E. R. 670. 

1848. .|—For an offence newly created by 
a statute which imposes a forfeiture for it, & points 
out the mode for recovering such forfeiture, an 
indictment will not lie.—R. v. SAVAGE (1698), 1 
Ld. Raym. 347; 91 E. R. 1129. 

1849. ace an offence newly erected by 
a statute which imposes a forfeiture for it, & points 

















out the mode for recovering such a forfeiture, an 


Where proceedings are taken under 
the common law a special) penalty pro- 


79 E.R. 
| K. B. 127; 94 E. R. 88. 


sect. also provide for the same offence, 
the Crown may indict under that sect. 
or under the regs.—R. v. 


a «eS 
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indictment will not lie.—R. v. DousE (1701), 1 
Ld. Raym. 672; 91 E. R. 1348. 

1850. .|—Indictment will not lie on a 
statute, directing a penalty to be recovered by 
bill, plaint, or information.—ANON. (1701), 12 
Mod. Rep. 514; 88 EB. R. 1486. 








1851. |—R. v. Epwarps (1701), 3 Salk. 
27; 91 H. lt. 671. 
1852. ——-.|—-WaTson’s CASE (1701), 3 Salk. 


26; 91 EK. R. 670. 


Annotations :-—Refd. R. v. Edwards (1701), 3 Salk. 27; 
R. v. Wigg (1705), 2 Ld. Raym. 1163. 


1853. .|—An indictment will not lie for 
selling ale without license. 

Where an Act of Parliament gives a particular 
penalty, the party shall not be punished by indict- 
yea (1703), 6 Mod. Rep. 86; 87 HE. R. 

1854. .]|— Offence not indictable, if another 
punishment is prescribed by the statute.—ANON. 
ae 3 Salk. 189; 2 Ld. Raym. 991; 91 E. R. 

69. 

1855. .|—An indictment will not lie where 
a statute points out a particular remedy.—R. v. 
Hurst (1707), 11 Mod. Rap. 140; 88 EB. R. 951. 

1856. ——.|—-R. v. James (1715), cited in 2 
Stra. at p. 679, 93 E. R. 778. 

1857. -|—Indictment for killing a hare 
quashed, 5 Anne, c. 14, having appointed a sum- 
mary proceeding before justices of the peace.— 
R. v. Buck (1726), 2 Stra. 679; Sess. Cas. K. B. 
107; 93 EB. R. 778. 

1858. |—R. v. MALLARD (1728), 1 Barn. 
K. B. 108; 2 Stra. 828; Sess. Cas. K. B. 180. 
94 E.R. 753; sub nom. R. v. MANNING, Fitz-G. 47, 
A noel :-—Maentd. Bradlangh v. Clarke (1883), 8 App. Cas. 


1859. ——~—.]—-R. v. Pensax (1728), 1 Barn. 

















1860. .|—An indictment will not lie for not 
making a new poor rate, pursuant to an order of 
sessions, a remedy being provided by 17 Geo. 2, 
c. 38, s. 14.—-R. v. CHATLEY (1754), Say. 152; 96 
EB. R. 835. 

1861. ——-.|—-Where an Act of Parliament 
prescribes a particular remedy for an offence an 
indictment will not lie.-—R. v. WRIGHT (1758), 
1 Burr. 543; 97 E. R. 4413 sub nom. R. v. BRIGHT, 
2 Keny. 274. 

Annotations :—Consd. Forster v. Taylor (1834), 
887. Apld. R. v. Hall, [1891] 1 Q. B. 747. 
Buchanan (1846), 8 Q. B. 883; R. ». Lovibond (1871), 
24 L. T. 357; Mullis v. Hubbard, [1903] 2 Ch, 431; Lowe 
v, Dorling, [1906] 2 K. B. 772. 

1862. -]—(1) The rule is certain, that where 
a statute creates a new offence by prohibiting & 
making unlawful anything which was lawful before 
& appoints a specific remedy against such new 
offence, not antecedently unlawful, by a particular 
sanction & particular method of proceeding, that 
particular method of proceeding must be pursued 
& no other (LORD MANSFIELD). 

(2) Indictment lies for disobeying an order of 
sessions.—R. v. ROBINSON (1759), 2 Burr. 799; 
2 Keny. 513; 97 HK. R. 568. : 

Annotations :-——As to (1) Folld. R. v. Carlile (1819), 3 B. & 


Ald. 161. Distd. Lichfield Corpn. rv. Simpson (1845), 
6L. T. O. 8S. 122. Apld. R. v. Lovibond (1871), 24 L. T. 





5 B. & Ad. 
Refd. R. v. 








a doctor within Medical Practitioners 
Registration Act, 1869, which provides 


WanG YUNG that such offences shall be punishable 


vided by statute will not be applied 
unless expressly prayed for in the in- 
dictment.—THE STatTe v. PHILLIPS 
(1896), 3 O. R. 216.—S. AF. 


q. Offence provided for both in 
statute d& regulations thereunder—In- 
dictment lies under either..—Where a 
ypoct. of a statute provides for a certain 
crime, & regs. duly made under that 


statute or under the common law. ! 


SHAN (1905), T. S. 397.—S. AF. 
PART VI. SECT. 2, SUB-SECT. 1.— 
B. (b). 


1844 i. Where statute provides remedy 
other than indictment.|—Accused was 
convicted on a count charging the 
accused with falsely pretending to be 


summarily. On motion for arrest of 
judgment after conviction, but before 
sentence, on the ground that the ct. 
bad no jurisdiction to try the offence, 
which shouid have been dealt with 
summarily :—Held;: the charge should 
have been dealt with summarily.— 
R. v. KINGSTON (1904), 24 N Z. L. R. 
431.—N.Z. 


206 


Sect. 2.—Subject-matter of indictment: Sub-sect. 1, 
B. (b); sub-sects. 2 & 3.] 

357. Consd. R. v. Hall, [1891] 1 Q. B. 747. Refd. R. wv. 
Balme (1777), 2 att 648; R. v. Crossley (1839), 2 Per. 

Dav. 319. 4s to (2) Consd. R. v. Harris (1791), 4 Term 
. 202. Apld. R. v. Bristow (1795), 6 Term Rep. 168. 
Refd. Fitzjohn v. Mackinder (1861), 9 C. B. N S. 505 

Scott v. Scott, [1913] A. C. 417, 

1863. J— BR. v. Fox, No. 1822, ante. 

1864. .|--Where a statute creating an 
offence pointed out the iene whereby buildings 
complained of night be demolished by order of a 
justice :—Held: that was the only remedy that 
could be pursued, & an indictment would not lie.— 
R. v. LOVIBOND (1871), 24 L. T. 357; 36 J. P. 
20; 19 W. R. 753. 

1865. If other remedy is in same section.} 
—R.v. WRIGHT, No. 1834, ante. 


. 
3 























1866. -+—-R. v. BUCHANAN, No. 1837, 
ante. 
1867. —— .|—An indictment will not lie 


against an overseer for wilful breaches of the duties 

imposed upon _ hi by Parliamentary Voters 

Registration Act, 1843 (c. 18), in preparing & 

puede voters lists, inasmuch as for every such 
reach of duty, the duties being new duties created 

or re-created by the statute, a special tribunal 
is created by sect. 51 of the Act, & a penal action 
given by sect. 97, which excludes the remedy by 

indictment.—R. v. Manzi, [1891] 1 Q. B. 747; 

ae J. M. C. 124; 64 L. T. 394; 17 Cox, C. C. 

278. 

Annotations :~—Apld. Saunders v. Holborn District Board of 
Works, [1895] 1 Q. B. 64; R. v. Kakelo, [1923] 2 K. B. 
793. Refd. Boynton v. Ancholme Drainage & Navigation 
Comrs,, [1921] 2 K. B. 213. 

1868. ——— ——.]—Public Health (London) Act, 
1891 (c. 91), which imposes on the sanitary 
authorities of London the duty of removing street 
refuse from the streets within their respective 
districts, does not give any right of action to a 
person suffering special damage from a breach of 
such duty. 

In the second part of the sect. a penalty is 
imposed, &, inasmuch as the penalty is imposed in 
the same sect. as the duty, it seems to me clear, 
upon the principle of #. v. Hall, No. 1867, ante, that 
the sanitary authority could not be indicted 
(CHARLES, J.).—-SAUNDERS v. EHHOLBORN DISTRICT 
BOARD OF WORKS, [1895]1 Q. B. 64; 64L. J. Q. B. 
101; 71L. T. 519; 59 J. P. 453; 43 W. R. 26; 
1IT.L. R.5; 15 Rf. 25, D.C. 

Annotations :—Mentd. Maguire v. Liverpool Corpn., [1905] 
1K 767; R. vu. Marshland, Smecth & Fen District. 


. B. : 
Comrs., [1920] 1 K. B. 155; Phillips v. Britannia Hygienic 
Laundry Co., {1923] 1 K. B. 539. 


SUB-SECT. 2.— DISOBEDIENCE TO JUDICIAL ORDERS. 


1869. Order of Court of Assize.|—The ct. will 
not grant a mandamus to compel the treasurer of a 
district to pay the expenses of a prosecution for 
misdemeanour, in obedience to the order of the 
Ct. of Assize, under Criminal Law Act, 1826 
(c. 64), s. 25. The proper remedy is to indict the 
treasurer if he refuses to pay.—R. v. JEYES (1835), 
3 Ad. & El. 416; 1 Har. & W. 325; 5 Nev. & M. 
K. B. 101; 111 E. R. 471. : 

Annotations :—Distd. Ex p. Bottom (1849), 13 Jur. 680. 

Refd. R. v. Payn (1837), 6 Ad. & El. 392; R. v. Oswest: 


Treasurer (1848), 12 Jur. 744. Mentd. R. v. Wiltshire 
Berkshire Canal Navigation Co. (1835), 5 Nev. & M. K. B. 


PART VI. SECT. 2, SUB-SECT. 83. 

1877 i. Mere intent.}—Prisoner was 
charged before a judge of the Supreme 
Ct. for: (1) that he attempted to dis- 
charge a loaded revolver at L. with 
intent to murder L.; (2) that he had 


ointed a ] 
emble : 


upon his person a loaded revolver with 
intent unlawfully to do injury to L.; 


CRIMINAL LAW AND PROCEDURE. 


344; R. v. Purchase (1842), Car. & M. 617; Scott v. 
Spe etre A. O. 417; R. v. Speyer, R. v. Cassel, (1916) 
1870. Order of sessions.|—An indictment will 
lie against an overseer for not receiving a pauper, 
removed by an order of two justices of the peace.— 


R. v. Davis (1754), Say. 163; Dunning, 55; 96° 


E. R. 839 

Annotations :—Consd. R. v. Robinson (1759), 2 Burr. 799. 
Refd. R. v. Hall, [1891] 1 Q. B. 747. entd. R. v. Boyall 
(1759), 2 Burr. 882; Re Royal British Bank (1857), 29 
L. T. O. S. 148. 


1871. ——.]—R. v. Ropinson, No. 1862, ante. 
1872. .|—Disobeying an order of justices 
is a common law offence, & therefore punishable 
by indictment (LorD MANSFIELD, C.J.).—R. v. 
BALME (1777), 2 Cowp. 648; 98 H. R. 1287. 
1878. ——.]—Indictment against the treasurer 
of the county of L. for refusing to obey an order for 
ayment of costs made by the justices of the 
orough of L., at their general quarter sessions for 
the borough.—R. v. JOHNSON (1816), 4 M. & S. 
515; 105 E. Qt. 925. ‘ ree Sane Tt 
} oom . %, rey Coun , 
An Ghit, 660 ee. oes (1835), 3.Ad. & El. 416 3, B.0. 


Staffordshire JJ. (1835), 1 Har. & W. 277. 
v. Payn (1837), 1 & P. 37; Scott v. Scott, [1913] A. C. 
417. 


1874, ———.]—An indictment lies against the 
president & stewards of a friendly society for 
disobeying an order of justices addressed to them 
to readmit a member, though it be sworn that the 
power of doing so is not in the president & stewards, 
but in a committee.—R. v. WADE (1831), 1 B. & Ad. 
861; 9L.J.O.S.M.C. 113; 109 BK. R. 1006. 


Annotations :-—Refd. R. v. Bidwell (1847), 2 Car. & Kir. 
564. Mentd. Garlick v. Sangster (1832), 9 Bing. 46. 


1875. .]|—An indictment lies for disobeying 
an order of quarter sessions, on dismissal of an 
appeal against a poor rate, that applt. should pay 
costs.—R. v. MorTLOcK (1845), 7 Q. B. 459; 1 
New Mag. Cas. 329; 2 New Sess. Cas. 108; 14 
L. J. M. C. 158; 5 L. T. O. S. 149; 9 J. P. 4545 
9 Jur. 621; 115 BK. . 562. } 








Annotations :—Mentd. Ex p. London & Brighton ee B 


London, Brighton & South Coast Ry. (1848), 17 L. J. 
119; R.v. Lambeth Surveyors (1854), 18 J. PB. Jo. 790; 
Freeman v. Read (1860), 9 C. B. N. 8. 301; Bancroft v. 
Mitchell (1867), 8 B. & S. 558; R. v. Speyer, Rh. v. Cassel, 
[1916] 1 K. B. 595. 

1876. .|—If a ct. of petty sessions hear an 
application for an order in bastardy & make a 
valid order on the putative father, he is liable to 
be indicted for disobeying it.—R. v. BRISBY (1849), 
2 Car. & Kir. 962; 1 Den. 416; T. & M. 109; 
3 New Mag. Cas. 167; 3 New Sess. Cas. 591; 18 
L. J. M.C. 157; 131. T. O. 8. 266; 13 J. P. 365 ; 
13 Jur. 520; 3 Cox, C. C. 476, C. C. R. 

Annotations :—Mentd. R. v. Cook, R. v. Hickling (1852), 21 
L. J. M. C. 1386; R. wv. Gl e (1871), L. R. 7 Q. B. 16; 
R. v. Lanyon (1872), 27 L. T. 355. 

See, also, CONTEMPT OF COURT, ATTACHMENT & 
COMMITTAL, Vol. XVI., pp. 41 ef seq. 





SUB-SECT. 3.—MATTERS NOT INDICTABLE. 

1877. Mere intent.]|—-The purpose or intent of 
a man, without any act by him done, is not 
punishable by the law (per CuR.).—MURREY v. 
(1614), 2 Bulst. 207; 80 E. R. 1071. 

1878. ———.|—-The knowingly having iron stamps 
which would make the similitude of a figure imprest 
upon the current gold coin, is indictable as a 





were matters for summary conviction, 
& not for indictment.—R. v. LOMBARD 


(3) that, without lawful excuse, he (1914), 26 W. L. R. 647; 16 D. L. R. 
oaded revolver at L.:— 613; 7 Alta. L. R. 270; 5 W. W. R, 
the second & third counts 1089.—OAN. 


should have been struck out, as both 


— 
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misdemeanour.——-R. v. SUTTON ean 37), Lee temp. 
Hard. 870 ; an Oe 05 E. 

Annotations :—N.F. Heath (1810), ae & Ry. 184. 
d. R. v eked” (1784), Cald. ce Cas. 397 ; eee 
. Roberts (geo) 7 


R. (1853), Dears. C. C. 64; R. 
Cox, 0. © 39. 
1879. ———.}—Having counterfeit silyer in pos-" 


session with intent to utter it as good, is no offence, 

for there is no criminal act done.—R. v. HEATH 

(1810), Russ. & Ry. 184, C. C. R. 

Annotation :-—Folld. Dugdale v. R. (1853), 1 HE. & B. 435. 
1880. -]|—Having counterfeit silver in pos- 

session, with intent to utter it as good, is no offence, 

for there is no criminal act done.—R. v. STEWART 

(1814), Russ. & Ry. 288, C. C. R. 

Annotation :-—Refd. R. v. Jarvis (1855), 26 L. T. O. 8. 110. 


1881. .|—Certain counts in an indictment 
charged deft. with preserving & keeping in his 
possession obscene prints with the intent & for 
the purpose of unlawfully uttering & selling the 
same, & thereby corrupting the morals of the 
liege subjects of the Queen :—-Held: upon writ 
of error, insufficient in law. 

The law will not take notice of a bare intention 
without some act done in furtherance of it (COLE- 
RIDGE, J.).—DUGDALE v. R. (1853), 1 HE. & B. 
485; Dears. C. C. 64; 22 L.J.M.C. 50; 17 J.P. 
182; 17 Jur. 546; 118 E. R. 499; sub nom. R. v. 
DvuaGDALE, 20 L. T. O. S. 219, C. C. R.; subsequent 
proceedings, 2 EK. & B. 129, Ex. Ch. 

Annotations [const Bradlaugh v. R. (187 8), 3 Q. B. D. 
607. Refd. R. ». Ronert (1855), 4 we R. 128; R. v. 
Robinson (1915), 79 J. P. 

1882. To try a civil nett jJ—An information will 
not lie to try a civil right, as the title to land ; 
but an indictment will lie at common law against 
witnesses for the King, for perjury on an informa- 
tion although such perjury is not punishable by 
5 Eliz. (c. 9).—-NANNGE v. ROWLAND (1608), Cro. 
Jac. 212; 79 KE. R. 184, 

1883. Mere trespass.|—R. v. Srorr (1765), 3 
Burr. 1698; 97 EK. R.1 
Annotation : -—Distd. R. v. eae aah: 8 Term Rep. 357. 

1884. ——.|—R. v. ATKINS (1765), 3 Burr. 
1706; 97 EK. R. 1057. 

1885. 
subject of a vi action cannot be converted into 
an indictable offence (LORD KENYON, C.J.).— 
Toe. WILSON (1799), 8 Term Rep. 357; 101 HE. R. 
an :—Refd. Newton v. Nerand (1840), 1 Man. & G. 


44 R. ». Newlands ai le Jur. 322; Harvey v. 
Brydges (1845), 14 M. & W. 437. 


1886. Private wrong or ‘breach of civil contract.| 
a v. STONEHOUSE (1696), 3 Salk. 188; 91 EH. R. 

1887. -]—Deceitfully receiving money from 
one man to the use of another, on a pretended order 
for such purpose, is not indictable at common law. 
—R. v. JONES (1704), 1 Salk. 379; 2 Ld. Raym. 
aca 91 EK. R. 330; sub nom. ANON,, 6 Mod. Rep. 
Ano :-—Refd. R. v. Munoce 740), 7 Mod. Rep. 315 ; 


R. v. Wheatly dieije 2 Burr. 112 R. v. Southerton 
Sige 6 Hast, 126; R. v. Woolley (1850), 3 Car. & Kir. 


1888. -]—Indictment lies not against a 
miller for detaining part of the corn.—R. v. 
CHANNEL ee - Stra. 783; 1 Sess. Cas. K. B. 
366; 93 E.R. 8 


1886 {. Private wrong or breach of civil 
contract.)—The indictment stated that 
rae aoe ng eyed, & unable to maintain 
gned his farm to prisoner 

upon ar terms of being maintained 
rsoner; but prisoner refused & 

nee ected ae D., by reason 
whereof pay Ara hed "& died :— 
ae as indictment was bad, as 
charging a breach of contract only.— 




















Using 


8s. Using 


coe SHEALS (1845), 3 Craw. & D. 330. 


false weights.}—An _ in- 
dictmont for false pretences by using 
false scales & weights :—Held : 
the offence charge | 

_... ~ CABE (1841), | 
re uit, Rep. 191.—IR. | th 


insulting & abusive lan- 


~—s ow 
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1889. -]—Delivering less beer than con- 
tracted for as the due quantity is not indictable. 
The offence that is indictable must be such a 
one as affects the public. As if a man uses false 
weights & measures & sells by them to all or to 
many of his customers, or uses them in the general 
course of his dealing ; so, if a man defrauds another, 
under false tokens (LORD MANSFIELD, C.J.).— 
R. v. oo toe) 2 Burr. 1125; 1 Wm. BI. 
273; 97 H.R. 746. 
Annotations -—Apld. R. v. Lara (1794), i Leach, 647. Rofd. 
R. v. Haynes ete) 





R. v. spas { 775), 1 Cowp. 323; 
4M. &8 It. v. Vreones (1891), 60 L 
R. v. Broiled, (1908) 2K. B. 


1890. -]— Delivering ea oats than the 
quantity contracted for as the due quantity is not 
indictable.—R. v. DUNNaGE (1761), 2 Burr. 1130; 
97 E. R. 749. 

1891. .|—An indictment will not lie for 
selling as two chaldrons of coals a less quantity ; 
it must be for selling by false measure.—R. v. 
OSBORN (1765), 3 Burr. 1697 ; 97 H. R. 1052. 

1892. .|—Knowingly exposing to sale, & 
selling wrought gold under the sterling alloy, as 
& for gold of the true standard weight, which is 
indictable in goldsmiths, is a private imposition 
only in a common person.—H. v. BOWER (1775). 
1 Cowp. 323; 98 E. R. 1110. 

Annotation :—Mentd. R. v. Siddon (1830), 9 L. J. O. S. Ex. 7. 


1893. -|—Indictment does not lie against a 
miller for receiving good barley to grind at his 
mill, & delivering a mixture of oat & barley meal 
different from the produce of the barley, & which 
is musty & unwholesome. 

If the indictment alleged that deft. had delivered 
the barley as an article for the food of man, it 
might Rerah have been sustained (LORD ELLEN- 

) 


2: 














BOROUGH, C.J.).—R. v. HAYNES (1815), 4 M. & S. 
214; 105 E. R. 814. 
1894, ——-.]—Indictment for supplying a work- 


house with bread short of weight, with intent 
thereby to defraud the poor in the house of a portion 
of their allowance. The contract into which the 
deft. had entered with the corpn. to provide bread 
for the workhouse, each loaf to weigh 1 Ib. 15 oz., 
was proved. The mayor, who was one of the 
committee, was examined, & stated that he weighed 
one of the loaves sent by ‘dett. on July 16, 1815, & 
it weighed only 1 Ib. 11 oz.; he then weighed a 
score of loaves, & found a deficiency of 4 lbs. in 
weight ; after which he weighed six score, & there 
was @ deficiency of 25} lbs. ; but an objection was 
taken on the part of deft. that the offence with 
which he was charged was not an indictable offence, 
as, in order to constitute such an offence, it was 
necessary that the public should be injured by it ; 
& further, that it must be such as ordinary prudence 
could not provide against. It was also urged that 
sending a less quantity than was contracted ior 
is merely a breach of civil contract, & not an 
indictable offence :—Held: according to strict 
law, it was not an indictable offence, but only a 
breach of civil contract, & therefore the indictment 
could not be supported. —R. v. Hariine (1815), 
8C. L. R. 1148, n. 

1895. Non-performance of promise.|—R. v. 
BRADFORD (1698), 1 Ld. Raym. 366; 3 Salk. 189; 
91 BK. R. 1142. 


guage in public street—Calculated to 
provoke breach of the peace.J~—A. was 
charged at common law before the 
She with the crime & offence of 
disorderly conduct in a public strect 
in a town where there was no police 
magistrate, by using insulting & 
ee language to B., callin aloud 

was a thief :—Hel the 
charge was not relevant. BANKS v. 


bad, 
not being an in- 
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Sect. 2.—Subject-matter of indictment: Sub-sect. 3. 
Sect. 3: Sub-sects. 1 & 2.] 


1896. Words spoken to prejudice public market. ] 
—R. v. Harwoop (1693), 1 Salk. 370; 91 EH. R. 
322. 

1897. Improper but not fraudulent expenditure 
of money.]—The surveyor of a high road having 
improperly expended a large sum of money, bor- 
rowed by the trustees under an Act of Parliament, 
without the consent of the trustees, which the Act 
required to sanction the expenditure, the ct. 
refused a criminal information against the sur- 
veyor in the absence of any corrupt motive 
expressly alleged. The ct. will not convert a civil 
into a criminal remedy.—R. v. FRIAR (1819), 
1 Chit. 702. 

1898. Enticing servant from master.J]—R. v. 
DANIELL (1704), 6 Mod. Rep. 99, 182; Holt, 
K. B. 846; 1 Salk. 380; 3 Salk. 191; 2 Ld. Raym. 
1116; 87 E. R. 856, 937. 

Annotations :—Consd. IR. v. Higgins (1801), 2 East, 5. Refd. 
R. v. Collingwood (1704), 6 Mod. Rep. 288. entd. R. v. 
Rowed (1842), 11 L. J. M. C. 743; Mogul 8.8. Co. »v. Me- 
Gregor, Gow (1889), 23 Q. B. D. 598. 

1899. Entertaining vagrants.|—R. v. LANGLEY 
(1702), 2 Ld. Raym. 790; 92 EB. R. 27. 

1900. Receiving unmarried woman into house 
for childbirth.;—R. v. MACDONALD (1765), 3 Burr. 
1645; 97 EH. R. 1026. 


Sect. 3.—PREFERRING AN INDICTMENT. 
SuB-SEcT. 1.—IN GENERAL. 


1901. Who may prefer indictment — Breach of 
Foreign Enlistment Act, 1819 (c. 69)—Foreign 
Government.|—Indictment, on the prosecution of 
the Sicilian minister in London,‘ against G. & 
others for a breach of the above Act. The British 


Govt. had declined to prosecute. 
This is a prosecution instituted by the Neapolitan 
Govt., & there is no doubt they have as much right 


McLENNAN (1876), 4 R. (Ct. of Sess.) 8 ; b 
14 Sc. L. R. 79.—SCOT. 

t. Loudly reading, singing & preach- 
ing in public street.}—A police com- 

laint charged that on a street in 

. accused did loudly read, sing, pray, 
& preach, by which a large crowd was 
collected, & the residents & others in 
the neighbourhood were annoyed & 
disturbed :—/eld: this did not con- 
stitute a relevant charge of any offence 
at common law, & conviction following 
thereon sect aside.— HUTTON v. MAIN 














harm to 


dictment. 


: -J— Deft. was 
mitted for trial on a ape ie of assault- 
ing, wounding, & doing gr 

W., who was bound over in 
regular form to prosecute. 
next term of the Supreme Ct. the grand 
jury found an indictment against deft. 
W. was not present, & was not ex- 
amined as a witness. 
not present, & no one had any special 
directions from him to prefer an in- 
No one had the written 
consent of a judge, & no order of ct. 
was made to prefer an indictment. 
The point was reserved whether the 


AND PROCEDURE. 


to adopt such a@ proceeding as any person under 
Her Majesty’s protection (CoLTMAN, J.).—R. v. 
GRANATELLI (1849), 7 State Tr. N. S. 979. 


Annotation :—Mentd. A.-G. v. Sillem, Alexandra Case (1864), 
33 L. J. Ex. 92. 


1902. Private person.|—If a private 
person desires to punish an infraction of the 
above Act he must do so by the ordinary machinery 
for the administration of justice, the preferring 
of an indictment.—Exz p. CRrawsHaAy (1860), 3 
L. T. 320; 243. P.805; sub nom. Ex p. CRAWSHAY 
v. LANGLEY, 8 Cox, C. C. 356. 

1903. Concurrent trial of separate indictments for 
same offence.|—-Where two indictments are for the 
same fact, it is proper to try on both at once.—R. v. 
CULLIFORD (1704), 1 Salk. 382; 91 EH. R. 332; 
ethers CULLIFORD’S CASE, 6 Mod. Rep. 219; 3 
Halk. ° 


Annotations :~—-Refd. Campbell v. R. (1846), 11 Q. B. 799; 
R. v. Toole (1867), 11 Cox, C. C. 7. 


1904. .|—Two indictments for the same 
offence, one for the felony under a statute, & the 
other for the misdemeanour at common law, ought 
not to be preferred or found at the same time.— 
R. v. DORAN (1790), 1 Leach, 5388. 

Annotations :—Refd. It. v. Stockley (1842), 3 Q. B. 238. 

Mentd. R. v. Kitson (1853), 22 L. J. M. C. 118. 

1905. |—-If two bills of indictment be 
preferred for the same offence, the one charging it 
capitally, the other as a misdemeanour, & both be 
found, the judge will put the party to his election 
which he will go upon, & direct an acquittal on the 
other.—R. v. SMITH (1828), 3 C. & P. 412. 

1906. .}—An indictment for stealing valu- 
able securities, the property of L., & an indict- 
ment for misdemeanour in selling & converting 
securities of the same description in all respects, 
the property of the same L., & entrusted by him 
to deft. for safe custody, were found, at the same 
session of the Central Criminal Ct., against the 
same party, & removed by certiorari. Deft. 
moved that the indictments or one of them might 
be quashed, on affidavit that both were preferred 

















the accused has been discharged on a 
habeas corpus reviewing a magistrate’s 
commitment for trial in respect of the 
same charge & holding the evidence 
insufficient on the merits to justify a 
committal for trial.—-R. v. MACKKY 
(1918), 29 Can. Crim. Cas. 419.—CAN. 


: Opposed by A.-G.J)— 
Where the Crown declined to lay any 
charge against one committed for trial 
upon an information for criminal libel 
& also opposed an appln. by the 
private prosecutor for consent as the 
ct. under sect. 873A to lay a charge the 


com- 
evous bodily 
At. the 








The A.-G. was 


Or 19 R. 5; 29 Se. L. R. 45.— 
COT. 


PART VI. SECT. 3, SUB-SECT. 1. 

a. Who may prefer indictment — 
Barrister appointed by  <A.-G.)—By 
statute there is imposed upon the 
A.-G. the duty of pp anne some 
Queen’s counsel, or other competent 
barrister of the ct., to attend the 
criminal business of cach sittings of 
the Supreme Ct., in each county in 
the province: such authority to be 
conveyed by written instructions under 
the hand of the A.-G., the presentment 
of which, to the presiding Judge, in the 
absence of the A.-G., is made sufficient 
authority for any barrister to take 
charge, on behalf of the Crown, of 
criminal business, & conduct the trial of 
criminals at any sittings or term :— 
Held: these words were sufficient to 
cover the specific act of preferring an 
indictment, but the A.-G. must direct 
the preferring of the bill in the par- 
ticular case, & it will not do to direct 
the counsel to prepers bills is Le aes 
which may arise.—lK. . 
CAN. 


indictment should not be quashed, 
because it was not preferred by any of 
the persons authorised by Criminal 
Code, s. 641. Under an Act of the 
Provincial Legislature, crimes such as 
that for which deft. was indicted, are 
prosecuted by an officer appointed by 
the A.-G. at each term of the ct., or, 
in default of such appointment, by 
the ct. :—Held ;: in these circumstances 
the presence of the prosecutor was not 
necessary, & no special direction from 
the A.-G., or written consent of a judge, 
or order of the ct., was necessary to 
make the indictment valid.—R. v. 
a (1898), 30 N. S&S R. 322.— 


iad 
eee Seed oe 


Cc, wl . && WILSON 
(1913), 26 Ww. L. it, 148.— CAN. 
_ a —— Without preliminary 
inquiry. }—~R. v. LEVERTON, [1917] 2% 
W. W. R. 584; 28 Can. Crim. Cas. 
61; 84D. L. R. 514; 11 Alta. L. R. 
355.—CAN. 


6. Leave to prefer-—-Whein refused.) 
—~Leave to prefer an indictment may 
properly be refused the Crown when 





ct. refused its consent as the Crown 
could, notwithstanding such consent 
é& laying of the charge, stop all pro- 
ceedings.—-R. v. EDWARDS (1919), 2 
W. W. R. 600.~—CAN. 

g. Charge entirely different from 
that on which prisoner committed. |}—A 
prisoner inay at his trial be charged 
in the presentmnent with an offence 
entirely different, from that for which 
he is committed for trial.—R. v. 
MARTIN (1884), 10 V. L. Rt. 343.—~—-A US, 


h. . }—Prisoners were committed 
for trial on a charge of gambling in 
a railway train. On the trial, an in- 
dictinent was preferred, under 42 Vict. 
c. 44, 8. 3 (D), for obtaining money by 
false pretences. The prisoners’ counsel 
objected to the prisoners being tried 
on a different charge from that on 
which they had been committed. The 
objection was overruled, & the charge 
read over to prisoners, &, on its being 
explained that they could be tried 
forthwith or remain in custody until . 
the next sitting of oyer & terminer, 
they pleaded not guilty, & said that 
they were ready for trial. The 





Part VI.—INDICTMENTS. 


for the same alleged offence :—Held: a rule to 
show cause would be refused.—R. v. STOCKLEY 
(1842), 3 Q. B. 238; 2 Gal. & Dav. 728; 11 
L. J. M. C. 105; 6J. P. 552; 114 EB. R. 408. 

1907. Separate indictments in respect of same 
transactlon—Where act constitutes more than ond 
offence.|— ANON. (1601), Gouldsb. 132; 75 EK. R. 
1045. 

1908. .|—Where a person stole two 
pigs belonging to the same person at the same 
time, & after being convicted & punished for 
stealing one of the pigs, was again indicted at a 
subsequent assize for stealing the other :—Held: 
this might legally be done. Semble: in such a 
case the second prosecution ought not to be 
proceeded with.—R. v. BRETTEL (1842), Car. & M. 
609. 

1909. ——— Where transaction consists of dis- 
tinct acts.|—A. was indicted for shooting at 
B., a gamekeeper. There being another indict- 
ment against A. for night poaching :—-Held: 
although both indictments related to the samc 
transaction, yet the offences were quite distinct 
from cach other, & prosecutor, therefore, ought 
not to be put to his election to go upon one indict- 
ment & abandon the other.—R. v. HANDLEY 
(1833), 5 C. & P. 565. 

a Found at quarter sessions & at 
assizes—-Indictment at quarter sessions not trans- 
mitted to assizes..—An indictment was found at 
the county sessions at B. against deft. for ob- 
structing a highway. Upon the certificate of 
such finding, deft. was taken before a magistrate 
& bound by recognisance to appear & plead at 
assizes. The indictment was not transmitted to 
aussizes, but was in the custody of the clerk of the 
peace :—Held: the judge of assize had no power 
to order the clerk of the peace to send the indict- 
ment to assizes; as it was found at sessions, & 
not transmitted for trial at the assizes, the ct. 
had no jurisdiction to try the same. 

A second indictment for the same offence being 
found by the grand jury at the assizes :—Held: 
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deft., being bound to appear by recognisance, 
must be called upon to plead to the second indict- 
ment.—R. v. WILDMAN (1872), 12 Cox, C. C. 354. 

1911. Election—Two indictments for same 
offence.|—R. v. SMITH, No. 1905, ante. 

1912. .|—A prosecutor cannot main- 
tain two indictments for misdemeanour for the 
same transaction ; he must elect to proceed with 
one, & abandon the other.—R. v. BRITTON (1833), 
1 Mood. & R. 297. 

Annotations :-—Mentd. IR. v. Wheater (1838), 2 Mood. C. C. 


5; It. v. Scott (1856), 7 Cox, C. C. 164. 

1913. |—R. v. HANDLEY, No. 1909, 
ante. 

1914. Information & indictment for same offence 
—Information discharged—Right to prefer indict- 
ment.]—Where a rule for a criminal information 
had been discharged on the payment of costs by 
deft. : —-Held : from these circumstances no agree- 
ment was to be implied that prosecutor should 
not institute any other proceedings, & an indict- 
ment having been afterwards preferred by him 
for the same offence, the ct. would refuse to stay 
the proceedings under it.—-R. v. STANSFIEI.D 
(1837), Will. Woll. & Dav. 147. 














SUB-SECT. 2.—VEXATIOUS INDICrMENTS ACT, 
1859. 


1915. Application of statute—Every count must 
comply with provisions.|—An indictment con- 
tained two counts for obtaining money by false 
pretences on two several occasions, the require- 
ments of the above Act having been complied 
with in respect of one of the cases only. The 
prisoner refused to plead; & a plea of not guilty 
was entered by the direction of the ct. Evidence 
was given upon each count, & the prisoner was 
convicted upon each :—Held: the second count 
ought to have been quashed, & therefore the 
conviction upon that count could not stand.— 
R. v. FUIDGE (1864), Le. & Ca. 390; 3 New Hep. 


prisoners were convicted ; no question 
having been raised as to their having 
been tried without their consent, 
although their counsel took other 
objections to the procecdings. <A writ 
of habeas corpus having been issued, & 
the prisoncrs’ discharge moved for, on 
the ground of the absence of such 
consent :-—-Held ; the motion must be 
refused.—lt. v. GOODMAN (1883), 2 
QO. R. 468.—-CAN. 


k. Adding count to indictment—No 
previous hearing before mayistrate of 
maticr in new count.|-—Accused was 
tried upon an indictment containing 
two counts, the first for theft, & the 
second for obtaining money under 
false pretences. The accused was com- 
mitted for trial only on the charge 
contained in the first count, the charge 
contained in the second count having 
been withdrawn :—Held: the judge 
had the right, under the Criminal Code 
as amended in 1909, to add the sccon 
count :—Held: also, accused had 
elected to be tried by the judge on 
both charges.—R. v. STICKLER (1910), 
13 W. Ll. R. 316.—CAN. 

I 


. -l~—Deft. was charged 
with stealing from his employer. Upon 
his trial, under the speedy trials pro- 
visions of the Criminal Code, a count 
was added to the original charge to the 
effect that deft., a clerk in the service 
of C., with intent to defraud, ‘* omitted 
particulars from books of account be- 
longing to & in the possession of his 
employer ”’ & was, therefore, guilty of 
an indictable offence. The jucse 
quashed the original indict, & allowed 
the Crown to proceed upon the added 
count, & convicted deft. Upon a case 


J —VOL. XIV. 








stated :—l[eld: the pinning or annex- 
ing of the new count to the formal 
charge in writing signed by the counsel 
& agent for the A.-G., was sufficient 
to incorporate it in the charge.—-R. v. 
WILSON (1913), 26 W. TL. R. 148; 15 
Db. L. R. 168; 6 Sask. L. R. 348; 5 
W. W. KR. 620.— CAN. 

m. —.J]-—Semble > where, 
after an accused person has been com- 
mitted for trial, the consent of a judge 
is asked ex parte, under Crimes Act, 
1908, 8s. 407, to add a count to the in- 
dictment to be preferred against him, 
charging him with an offence not. dis- 
closed in the depositions & not in- 
vestigated in the ct. below, the judge 
has jurisdiction to give such consent ; 
but such jurisdiction should only be 
exercised upon sufficient primd facie 
evidence being placed before him.—R. 
Uv. eo (1909), 28 N. Z. Ii. KR. 502. 








oe 





n. Order should be made at 
commencement of trial.)-—At the com- 
mencewment of a trial before a ct. of 
session on a charge under Penal Code, 
8. 206, the Public Prosecutor applied 
to the ct. to frame new heads of charge 
under Code, ss. 423 & 424. The 
Sessions Judge postponed passing any 
final decision upon this application, 
untilit became apparent that the charge 
under sect. 206 was not sustainable 
on the evidence to be adduced by the 
prosecution. After hearing the evi- 
dence for the prosecution on this 
charge, the judge, without going into 
the defence or recording the opinions 
of the assessors, passed an order of 
acquittal. <At the same time, he re- 
jected the application for framing new 


heads of charge, holding that he had 
no power to frame any new charges in 
addition to the original charge. He 
was also of opinion that the dismissul 
of a complaint, which the prosecutor 
had previously filed against the accused 
on the very charges which were sought. 
to be added, was also a sufficient 

round for rejecting the application :—- 

eld: tho judge ought to have finally 
disposed of the application for framing 
additional charges at the very com- 
mencement of the trial when it was 
made, especially because it did not 
purport to be based on any facts other 
than those contained in the depositions 
recorded by the committing magis- 
trate.— Ri. v. VAJIRAM (1892), I. L. R. 
16 Bom. 414.—IND. 

oO. «lt trial without jury— 
Election of accused. |—-When an accused 
person elccts to take his trial before a 
Judge without a jury, on the charge 
upon which he was committed, or to 
answer which he was bound over to 
take his trial under Criminal Code, 
1892, s. 601, leave should not be 
granted, under sect. 773, for the 
addition to the indictment of new or 
other charges for offences substantially 
different, unless the accused elect to 
be tried on such other charges also by 
a judge without a jury.—It. v. DOUGLAS 
(1906), 5 W. L. R. 6; 16 Man. L. R. 
345.—-CAN. 

p. Alternative charge not laid.J— 
The fact that a person charged with 
an offence might, upon the facts, have 
been charged with a conspiracy with 
another, is no objection to the in- 
dividual charge.—R. v. CLARK (1892), 
2 B.C. R. 191.—CAN. 
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442; 38 L. J. M. C. 74; 9 L. T. 777; 28 J. P. 
182; 10 Jur. N. S., 160; 12 W. R. 351; 9 Cox, 
C. C. 430, C. C. R. 

Annotations :—Folld. R. v. Bradlaugh (1882), 47 L. T. 477. 
Refd. R. v. Bates, (1911) 1 K. B. 964. Mentd. R. v. 
Francis (1874), 43 L. J. M. C. 97; R. wv. Boaler (1890), 
7T.L. R.3; RR. v. Paul (1890), 25 Q. B. D. 202. 

1916. ——— Attempting to obtain by false pre- 
tences.|—S. & B. were jointly indicted for at- 
tempting to obtain money by false pretences, 
& S. was acquitted & B. found guilty. Before 
the trial S. had been summoned before justices 
for the same offence, & B. for aiding & abetting 
S., & both committed for such offences respectively. 
At the trial objections being taken :—Held: that 
there was no objection to B. not having been 
bound over, under sect. 1 of the above Act, inas- 
much as the offence of obtaining, & not that of 
attempting to obtain, by false pretences, was 
alone included in that Act.—R. v. BuRTON (1875), 
32 L. T. 539; 39 J. P. 582; 18 Cox, C. OC. 71, 
C. C. R. 

Annotations :—Mentd. R. v. De Marney (1906), 71 J. P. 14; 
Du Cros. v. Lambourne, [1907] 1 K. B. 40; Gould v. 
Houghton, (1921] 1 K. B. 509; Morris v. Tolman, [1923] 
1K B. 166. 

1917. Procedure under Act——Binding over prose- 
cutor when justices do not commit accused for 
trial—After issue of summons or warrant.]—G., a 
publican, was proceeded against for supplying 
liquor to drunken men, & the summons being 
dismissed, G. applied to E., a justice, for a sum- 
mons for perjury against the police. E. refused 
to grant the summons. G. next applied to B. & 
others, being a bench of justices sitting in petty 
sessions, to grant a summons or take his recog- 
nisance to prosecute, pursuant to sect. 2 of the 
above Act :—Held: the bench were not bound 
to entertain the application for a summons, & 
the statute only applied after a summons or 
warrant had been granted.—R. v. BATTIER (1880), 
44 J. P. 490. 





eee .|—A mandamus will not 
be granted to interfere with the discretion of a 
magistrate who has refused to issue a summons 
for perjury on an information setting forth facts 
upon which no jury could convict. The pro- 
visions of sect. 2 of the above Act requiring the 
magistrate to bind over the prosecutor to prose- 
cute, only apply where a charge or complaint has 
been made, & the person charged has been before 
the magistrate —Ha p. REID (1885), 49 J. P. 
600. 





Se eteeemaeemennl 


ee When spake Sage eee magis- 
trate, if he refuses to commit or bail the person 
charged, is bound under sect. 2 of the above Act, 
to take the recognisance of prosecutor, if the 
information discloses any of the offences mentioned 
in the statute; but he has a discretion to refuse 
if no indictable offence is disclosed. Where, 
therefore, the offence charged is that of conspiracy 
by three persons, two of whom are members of 
the House of Lords, to deceive the House, & so to 
prevent the due course of justice & prejudice a 
third person, by making statements in the House 
which they knew to be false, the magistrate is 
right in refusing to take any proceedings, as 
members of either House of Parliament are not 
civilly or criminally liable for any statements 
made in the House, nor for conspiracy to make 
such statements. ». WASON (1869), L. R. 4 
Q. B. 573; 10 B. & S. 580; 38 L. J. Q. B. 302; 
17 W. R. 881. 


Annotations :—Consd. Ex R Reid (1885), 49 J. P. 600. 
Refd. BR. v. Adamson, Tynemouth Justices, & Spence 
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(1875), 24 W. R. 250; Ex p. Lewis (1888), 21 Q. B. D. 
191 . i, Boaler, Re Vexatious Actions Act, 1896, [1914] 


1920. .]—Where prosecutor bond 
fide prefers before a justice & within his juris- 
diction, a charge or complaint in respect of an 
offence within the above Act, & the justice dis- 
misses it for want of evidence, such dismissal is 
equivalent to a refusal to commit, & prosecutor 
is entitled to require the justice to take his recog- 
nisances to prosecute the charge or complaint by 
way of indictment.—R. v. LONDON (LORD MAYorR) 
& Stupss & Irvine, Ha p. GosTLina (1886), 54 
L. T. 646; 50 J. P. 711; 16 Cox, C. CO. 77. 


Annotation :—Mentd. Public Prosecutions Director v. Blady 
(1912), 106 L. T. 802. 

















1921. When discretionary.|—a p. 
Wason, No. 1919, ante. 

1922. ——- ——— ——_.]—Ez p. REID, No. 1918, 
ante, 

1923. Sufficiency of recognisance.]— 








With reference to misdemeanours under Debtors’ 
Act, 1869 (c. 62), the provisions of the above Act 
must be considered as controlled by Criminal 
Law Amendment Act, 1867 (c. 35), s. 1. 

In considering the sufficiency of a recognisance 
to prosecute under sect. 1 of the above Act, 
reference may be made to the accompanying 
depositions to ascertain the particulars of the 
offence to be charged. ~ 

The recognisances are founded upon what 


takes place before the magistrate, & deft. would 
know by the depositions what he was called to 
answer. The only question here is whether it is 


a sufficient recognisance on which prosecutor, if 
he failed to prosecute, might have been called 
upon to pay the money. If it is sufficient for that 
purpose, then he was bound over (SMITH, J.).— 
R. v. BELL (1871), 12 Cox, C. C. 37. 

1924, —— Recognisance not discharged 
in default of prosecution—Rule to discharge 
recognisance may not be moved.|—Prosecutor 
who has required the magistrates to take his 
recognisances to prosecute, on a charge within 
sect. 2 of the above Act, when the magistrates 
have refused to commit the person charged, must 
either go on with the prosecution or have his 
recognisances forfeited, as it would defeat the 
object of the statute if he were allowed to move 
to have his recognisances discharged.—R. v. 
HARGREAVES (1861), 2 F. & F. 790. 

1925. Recognisance cannot be en- 
larged after discharge of grand jury.|—When a 
prosecutor has entered into a recognisance, under 
the provisions of sect. 2. of the above Act to 

rosecute a charge, but fails to prefer his bill of 
indictment before the grand jury, the ct. cannot, 
after the grand jury have been discharged, enter- 
tain an application by him to enlarge his recog- 
nisance to the next sessions.—R. v. EAYRES 
(1900), 64 J. P. 217. 

1926. ——— Preferring indictment with consent 
of judge.|—(1) Under the above Act it is suffi- 
cient if the consent of the judge to the prosecution 
is given in writing, & no previous summons or 
notice to the party, or even affidavit of the facts, 
is necessary. 

_ A person having given evidence at a trial, the 
judge did not give any direction to prosecute him 
forperjury. About a fortnight afterwards, applica- 
tion was made to the same judge for his consent 
for that purpose. The party had received no 
notice of the application, which was not founded 
on either summons or affidavit; but a copy of a 
newspaper, containing a report of the proceedings 
at the trial, was laid before the judge to refresh 
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his memory as to the facts, on which he wrote, 
‘‘T consent to the prosecution in this case ’’ :— 
Held: it was sufficient within the statute. 

(2) The ct. will not interfere with the exercise 
of the discretion of the judge under this statute.— 
R. v. BRAY (1862), 3 B. & S. 255 ; 
32 L. J. M. OC. 113 71. T. 248 : 27 J. P. 165 ; 
11 W. R. 7; 9 Cox, O. C. 215; 122 E. R. 96. 
Annotation :—As to (1) & (2) Consd. R. v. Bradlaugh (1882), 

31 W. KR. 229. 

1927. —— ——.|—R. v. Lyncu (1904), 68 
J.P. Jo. 88. 

1928. Accused not in custody.|— 
Deft had been committed for conspiring with one 
B. to obtain property by false pretences. A 
warrant had been granted for the arrest of B., but 
he had not been arrested. The hearing at the 
police ct. took a considerable time, & in order to 
avoid the necessity of a second lengthy hearing at 
the police ct. in the event of B.’s arrest, leave was 
applied for, & granted, to prefer a bill of indict- 
ment against B. for conspiracy.—R. v. KOPELE- 
WITCH (1905), 69 J. P. 216. 

1929. Preferring indictment on flat of 
Attorney-General—Committal of three for con- 
spiracy—Indictment preferred against them & 
another accused.|—Three defts. were severally 
bound by recognisance to appear at the next 
session of the Central Criminal Ct., & there 
surrendered themselves, & pleaded to such indict- 
ment as might be found against them for or in 
respect of the charge of conspiracy to cheat & 
defraud. Prosecutors were also bound over to 
appear at such next session, & to prefer or cause 
to be preferred a bill of indictment against the 
persons accused for the offence of conspiracy to 
cheat & defraud, & duly to prosecute such indict- 
ment & give evidence thereon. At the next 
session an indictment was preferred & found, & 
defts. surrendered; but in consequence of the 
absence of a material witness for the prosecution 
the trial was put off, & the recognisances duly 
respited until the next session. Before the next 
session the Solr. General directed an indictment 
for a conspiracy to be preferred against a fourth 
deft., C.; & a second indictment was preferred 
& found against them all, upon which the original 
defts. appeared, but refused to plead. <A plea of 
not guilty was entered for them, & they were 
tried & found guilty and sentenced. On a writ 
of error :—Held: (1) it was not necessary that 
the indictment should aver that the conditions 
imposed by sect. 1 of the above Act (c. 17), had 
been performed, e¢.g., that it had been preferred by 
the direction or with the consent of a judge or of 
the A.-G. or Solr. General ; (2) the indictment was 
preferred with proper authority, & the recog- 
nisances duly entered into, as the charge on which 
defts. were tried was the same as that to which 
the recognisances related; & those recognisances 
were not exhausted by the first indictment being 
preferred & defts. surrendering.—KNOWLDEN v. 
R. (1864), 5 B. & S. 5382; 4 New Rep. 268; 33 











L. J. M. O. 219; 10 L. T. 691; 29 J. P. 5; 10 
Jur. N. 8.1177; 12 W. R. 957; 9 Cox, C. C. 483; 
122 BE. R. 930. 


Annotations :—-As to (1) has Boaler v. 1888), re 
L. J. M. ©. 85. Apld. R. v. Waller, i910} | 1 y Pa 
R. v. Cuthbert, Brown & Newman (1867), 31 J. P. 4 
1930. Fiat need not be pve i 
It is not necessary to produce & prove the A.-G.’s 


fiat for the presentment of an indictment under 
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facts disc 
q. If dependent upon facts appear- liminary inquir 
ing in depositions.}—~There can be no was commi 


1 New Rep. 17 3 


oueetion to a charge suggested by the 
losed in depositions at a pre- 
uiry ~ which the accused 

for trial on another 
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the above Act.—R. v. DEXTER, LAIDLER & COATES 
(1899), 19 Cox, C. iS Ske 
Annotations :—Refd. - Turner (1909), 3 Cr. App. Rep. 

103: R. v. Waller (i509, 3 Cr. App. Rep. 213. 

1931. .]—A charge was preferred 
before a magistrate against a person for an offence 
within the above Act. The magistrate refused to 
commit accused for trial & he was discharged. 
No prosecutor was bound over to prefer an indict- 
ment. The prosecution subsequently obtained 
the fiat of the A.-G. directing the prosecution of 
the accused for the offences with which he had 
been charged as above :—Held: the prosecution 
had complied with the provisions of the Act, & 
the indictment was good.—R. v. ROGERS (1902), 
66 J. P. 825. 








SUB-SECT. 3.—ADDING COUNTS WITHOUT LEAVE 
oF CoURT. 

1932. If dependent upon facts appearing in 
depositions—Criminal Law Amendment Act, 1867 
(c. 85), s. 1.|—-R. v. BELL, No. 1923, ante. 

1933. -|—Where accused summoned 
before justices in respect of an offence triable 
summarily, elects, under Sager ee Jurisdiction 
Act, 1879 (c. 49), s. 17, to be tried by a jury, the 
subsequent procedure before justices is the same 
as that which is applicable to the case of indictable 
offences, & not that applicable to summary 
proceedings. Accused may therefore be com- 
mitted to take his trial in respect of any indictable 
offence disclosed by the depositions; & in cases 
not falling within Vexatious Indictments Act, 
1859 (c. 17), or in which the operation of that Act 
is limited by Criminal Law Amendment Act, 
1867 (c. 35), s. 1, counts may be added to the 
indictment in respect of any indictable offence 
disclosed by the depositions, although accused 
was not summoned before the justices in respect 
of such offence.—R. v. Brown, [1895] 1 Q. B. 119; 
64 L. J. M. C.1; 72 L. T. 22; 593. P. 485; 438 
W. R. 222; 11 T. L. R. 54; 39 Sol. Jo. 64; 18 
Cox, C. C. 81; 15 R. 59, C. C. R. 

Annotations :—Mentd. R. v. Worton (1894), 72 L. T. 29; 

Hawke v. Dunn, [1897] 1 Q. 579; Stoddart v. Argus 

Printing Co., [1901] 2 K. B. etre ” Ashley & Smith 


V. 
Hawke eae 89 L. T. 538; Taylor v. Monk (1914), 83 
eae ait 1125; Rov. Bradbury, R. v. Edlin, (1921) 


1934. Addition before indictment 
presented to grand jury.|—-It is not necessary to 
obtain the leave of the ct. under Criminal Law 
Amendment Act, 1867 (c. 35), for the addition of 
counts for offences within Vexatious Indictments 
Act, 1859 (c. 17), if the facts on which the counts 
are founded appear on the depositions, before the 
indictment is presented to the grand jury.—R. v. 
CLARKE & LYONS eee) 59 J. P. 248. 

a: -—Folld. 


1935. No committal for further offence.|— 
The indictments charged deft. with committing 
certain offences for which they had been committed 
for trial, & also charged them with committing a 
further offence for which they had not been 
committed for trial, although the depositions 
contained evidence of such further offence. The 
ct. refused to allow the prosecution to give evidence 
of such further offence, being of opinion that 
defts. would be improperly embarrassed if such 
charge were gone into then.—R. v. Harris (1900), 
64 J. P. 360. 














R. v. Hogan (1922), 16 Cr. App. Rep. 





a ees ee — 


we. —R. v. LEVERTON, {1917} 2 
ro aoe 28 Can. Crim. Cas. 61; 
roa . 614: 11 Alta. L. R. 385. 


P 2 
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Sect. 3.—Preferring an indictment: Sub-sects. 3 & 4. 
Sect, 4: Sub-sect. 1.] 


1936. .]—A farmer was charged with 
an offence under Criminal Law Amendment Act, 
1885 (c. 35), s. 5, upon J. H., a girl 15 years 
of age. On motion to quash the indictment, on 
the ground that the requirements of the Vexatious 
Indictments Act, 1859 (c. 17), had not been 
complied with. The magistrates had committed 
the prisoner for trial on a charge of rape only. 
Accordingly, prosecutrix had never been bound 
over to prosecute on the present charge. The 
Vexatious Indictments Act constantly spoke of 
such offence & it was submitted that could only 
mean the offence for which he was ultimately 
indicted. No doubt the jury. could convict of 
the offence under the Criminal Law Amendment 
Act on an indictment charging him only with 
rape; but that did not mean that in contemplation 
of law the minor offence formed part of the indict- 
ment. Objection overruled.—R. v. HARDCASTLE 
(1907), 71 J. P. Jo. 580. 

1937. .|—New counts for charges on 
which there has not been a committal for trial 
may be added to an indictment without the leave 
of the ct. of trial if those charges be founded on 
the evidence disclosed in the depositions, subject 
to aes counts being disallowed by the ct. at the 
trial. 

If on the submission by one deft. that there is 
no case to go to the jury, the ct. holds that there 
was a case, it will not interfere if the judge uses 
the subsequent evidence of defts. against that 
ai es v. HoGAN (1922), 16 Cr. App. Rep. 182, 

1938.———. Effect of Grand Juries dled eter ngs 
Act, 1917 (c. 4), s. 1 (2).|—-The provision of sect. 
(2) of the above Act that in certain cases an indict- 
ment may be presented without its having been 
found by a grand jury “ but in other respects as 
heretofore,’ preserves the right, without the 
leave of the ct., to add counts to the indictment 
before presentation provided that they are founded 
on facts disclosed in the depositions.—R. v. 
KNOWLES (1918), 34 T. L. R. 440; 13 Cr. App. 
Rep. 147, C. C. A. 

1939. Counts improperly added may be quashed. | 
—R. v. DAviES (1862), 9 L. T. 778, n.3; 9 Cox, 
C. C. 431, n. 

Annotation :—Refd. R. v. Fuidge (1864), 9 Cox, C. C. 430. 


1940. .|—R. v. Furipar, No. 1915, ante. 

1941. ——— Method of obtaining leave of court.| 
— Deft. B. with others was charged with having 
published alleged blasphemous libels on certain 
dates, in the F. newspaper. The fiat of the 
Director of Criminal Prosecutions had been 
obtained authorising the prosecution. The sum- 
mons on which the defts. were charged specified 
the particular dates of the libels on which the 
prosecution relied. At the first hearing before 
the magistrates the alleged libels were not read 
out in ct., but counsel for the prosecution gave an 
undertaking to furnish both to the ct. & defts. 
particulars of the numbers of the newspaper & 
articles prosecuted. At the adjourned hearing 
deft. B. called the attention of the ct. to the fact 
that the particulars furnished in pursuance of the 
undertaking contained a reference to an alleged 
libel published in an earlier number of the same 
newspaper, but not included in the summons. 
Counsel for the prosecution then withdrew the 
number as not being inthe summons. Defts. were 
committed for trial. Counsel for the prosecution 
subsequently applied ex p. to the Recorder of 
London under Criminal Law Amendment Act, 
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1867 (c. 85), 5. 1, to add two counts to the indict- 
ment based upon the alleged libel contained in 
the number withdrawn before the police magis- 
trate ; counsel for the prosecution did not state 
in his application that he had so withdrawn the 
said number of the newspaper. The recorder 
granted leave; the two counts were added, & the 
indictment sent up to the grand jury, who found a 
true bill against defts. in respect of the whole 
indictment. The indictment was removed by 
certiorari from the Central Criminal Ct. into tbe 
Q. B. Div. of the High Ct. Defts. then obtained 
a rule nisi, calling upon the prosecution to show 
cause why the two additional counts should not 
be quashed. On argument of the rule :—Held : 
the counts must be quashed on the ground that 
the leave of the ct. to add them was obtained on 
materials insufficient for the exercise of its dis- 
cretion; & the obtaining of such leave in cases 
under Vexatious Indictments Act, 1859 (c. 17), 
& Acts amending it, was not a mcre formality, but 
must conform to the spirit & intention of those 
Acts.—R. v. BRADLAUGH (1882), 47 L, T. 477; 
47 J. P. 71; 31 W. R. 229; 15 Cox, C. C. 156, 
D.C. 

1942. Indictment differing from committal. | 
—-Where the indictment was framed under Libel 
Act, 1843 (c. 96), ss. 4, 5, but defts. were only 
committed under sect. 5 of the same Act :—Held: 
the indictment could not be quashed except in so 
far as it purported to charge deft. under sect 4.— 
R. v. FELBERMANN & WILKINSON (1887), 51 J. P. 
168. 

1943. ——,.|—Hh. 2v. 
C.C, Ct. Cas. 337, 

Annotation :—Distd. R. v. Crabbe (1895 , 59 J. P. 247. 


1944. |—Where a magistrate has 
committed a deft. to take his trial on some allega- 
tions of perjury, & refused to commit on others, 
prosecutor cannot add counts to the indictment 
containing allegations on which the magistrate 
refused to commit unless he has been bound over 
to prosecute those charges.—R. v. CRABBE (1895) 
59 J. P. 247. , 

1945. .|—If a magistrate commits |" 
accused person for trial for offences within Vex 
tious Indictments Act, 1859 (c. 17), but refuses - 
commit him for trial on other such offenc 
prosecution cannot add counts alleging th 
latter offences to the indictment. Prosecutd 
ought in such circumstances to be bound over 
prosecute the offences on which the magistrate 
has refused to commit the accused for trial. 

Deft. was arrested upon a warrant charging him 
with committing an offence within Bkpcy. Act, 
1883 (c. 52), s. 31. The solr. for the prosecution 
told the magistrate that the accused would be 
charged with committing other offences within 
this section, & also with obtaining money by false 
pretences. Evidence of the offences within Bkpcy. 
Act was then given. The solr. for the prosecution 
then said that he intended to call other witnesses, 
when the magistrate said that he did not consider 
it was necessary as he was going to commit the 
accused for trial for the offences under the Bkpcy. 
Act. No further evidence was called on the false 
pretence charges, & the magistrate was not asked 
to commit the accused for trial on these charges, 
nor did he express any opinion on them, & all the 
evidence on these charges was not before him. 
Deft. was indicted for the offences under the 
Bkpcy. Act & counts were added for obtaining 
money by false pretences :—Held: these latter 
counts Taurt be quashed.—R. v. CoyNE (1905), 6 








AYLMER (1891), 113 
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SUB-SECT. 4.—ERrFEcT OF REPEAL OF STATUTE 
ON PENDING PROCEEDINGS. 


1946. Offence committed before repeal.|—A per- 
son charged with an offence under an Act of 
Parliament which is repealed before the time of 
trial comes must not be put upon trial.—ANON, 
(1826), 2 Lew. C. C. 22. 

1947. -|—Where an Act of Parliament 
upon which an indictment for a nuisance in not 
repairing a highway was framed, was repealed 
after the indictment was found by the grand jury, 
but before plea pleaded :—Held: the judgment 
must be arrested.—R. v. DENTON (INHABITANTS) 
(1852), 18 Q. B. 761; Dears. C. C. 3; 21 L. J. 
M. C. 207; 19 L. T. O. S. 216; 16 J. P. 471; 
17 Jur. 453; 118 BK. R. 287, C.C. R. 

Annotation :—Mentd. R. v. Haughton (1853), 1 E. & B. 501. 


1948. Conspiracy to commit offence.|— 
An indictment for a conspiracy to violate the 
provisions of a statute will lie after the repeal of 
such statute for an offence committed before the 








repeal.— R. v. THOMPSON (1851), 16 Q. B. 832; 

20 L. J. M. C. 183; 17 L. T. O. S. 72; 15 J. P. 

484; 15 Jur. 654; 5 Cox, C. C. 166; 117 E. R. 

1100. 

Annotations :~Mentd. R. v. Manning (1883), 12 Q. B. D. 
241; KR. as vet yi (1902) 2 K. B. 339; RL v. Stoddart. 


(1909), 13 J.P. 34 

1949. Effect of new statute.|—-An Act, from 
its passing, repealed a former Act which ousted 
clergy from a certain offence, & imposed a new 
punishment on the same offence from & after 
its passing :—JTeld: an offence committed before 
the passing of the new Act, but not tried till after, 
was not liable to be punished under either of 
these statutes.—R. v. M‘SKENZIE (1820), Russ. & 
Ry. 429, ©. C. h. 

Annotations :—Consd. Rt. v. Ellis, Mx p. 
Knginecring Union (1921), 125 L. T. 397. 
Denton (1852), Dears. C. C. 3. 

1950. .]|—Transportation for life is 
the proper sentence on persons convicted before 
the passing of 2 & 3 Will. 4, c. 62, of offences 
punishable within that Act, & sentenced after.— 
RR. v. LEWIS Ie teee) 1 Mood. C. C. 372, C. C. R. 

1951. .|—A presentment, for the non- 
repair of a a hicliway was made under 13 Geo. 3, 
ii 78, s. 24, before this statute was repealed by 





Amalgamated 
Refd. 











ighway ‘Act, 1835 (c. 50), s. 99, which annulled 
“the proceeding by presentment, & a conviction 
was had under such presentment after the com- 
mencement of the operation of the latter :—eld: 
a rule in arrest of judgment upon such conviction 
would be made absolute, on the ground that the 
conviction being founded on a process subse- 
quently made void by statute, could not be 
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supported.—R. v. MAWGAN (INHABITANTS) (1838), 
8 Ad. & El. 496; 3 Nev. & P. K. B. 502; 1 Will. 
Woll. & H. 488; 7L. J. M. C. 98; 235. P. 517; 
2 Jur. 841; 112 Bi. R. 927. 

Annotations :—-Refd. Barrow v. Arnaud (1846), 10 Jur. 319; 
R. v. Denton (1852), 18 Q 761; Spencer »v. Hooton, 
Spencer v. Newton & res Briggs v. G. Ry., 
Parkinson v. Wigan Coal Iron he arrison v. Wigan 
Coal & Iron Co. (1920), 37 T. R. 280; R. v. McLain, 
R. v. Barr (1922), 91 L. J. K. Be 562. 


1952. .|—When a statute creating an 
offence is repealed, a person cannot be afterwards 
proceeded against for any offence within it com- 
mitted whilst it was in operation, even although 
the repealing statute re-enacts the penal clauses 
of the statute repealed.—R. v. Swan (1849), 
14 J.P. 161; 4 Cox, ©. C. 108. 

Annotation :—Refd. R. v. Smith (1862), Le. & Ca. 131. 

1953. .|—Prisoner had been guilty of 
an offence against 12 & 13 Vict. (c. 106), 8. 251, 
in not surrendering himself to the ct., & an informa- 
tion had been laid before a magistrate, who had 
issued a warrant for his apprehension. Subse- 
quently 24 & 25 Vict. c. 134, came into operation, 
which, by s. 230, repealed 12 & 13 Vict. (c. 106), 
s. 251, subject to the exceptions therein contained. 
Prisoner was afterwards indicted & convicted under 
the repealed enactment :—Held: there was a 
proceeding pending within the meaning of 24 & 25 
Vict. c. 134, s. 230.—R. v. SmitH (1862), Le. & Ca. 














131; 31L. J. M. C. 105; 5 L. T. 761; 26 J. P. 
388; 8 Jur. N. S. 199; 10 W. R. 2733; 9 Cox, 
C. C, 110, C, C. Re ee ae 


rere 2 oridee Prk Sh gis. Aer gk tae 
It. v. O’Connor, [1913} 1K. B. 557. Mentd. R. v. Purdey 
(1864), 13 W. —. 


See aerate Act, 1889 (c. 63), s. 38. 


Sect. 4.—FORM OF INDICTMENTS. 
SuUB-SECT. 1.—IN GENERAL. 


See Indictments Act, 1915 (c. 90). 
1954. General rule—Must not be in general terms. | 


—CORNWALL’S CASE (1591), Moore, K. B. 302; 72 
BK. R. 5 
1955. ——.]—An indictment charging a 





man to be communis oppressor is too general.— 
R. v. LEGINHAM (1670), 1 Mod. Rep. 71; 2 Keb. 
697; 86 E. R. 740; sub nom. R. v. LEDGINGHAM, 
1 Vent. 97; 1 Mod. Rep. 288; sub nom. R. wv. 
LESINGHAM, 1 Lev. 299; T. Raym. 205. 


Annotations :—Mentd. lh. v. Carlile (1831), a L. J.0.8. K. B. 
250; Winsor v. R. (1866), 12 Jur. N.8 


1956. -|—BURROUGH’ = ae (1677), 
1 Vent. 305; 86 KE. R. 197. 
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19491. Offence committed before repeal 
—Hffect of new Statute.}—An offence 
committed before, though tricd after, 
the Revised Statutes came in force, is 
not indictable under those statutes, 
though the words creating the offence 
are not altered thereby.—R._ v. 
McLAUGHLIN (1855), 3 All. 159.—CAN. 


1949 ii, .}—The prisoner was con- 
victed upon four indictments laid under 
the Regulation of Trade & Commerce 
Act, 1914, which statute had been 
repealed, "The offences complained of 
had been committed while the statute 
was in force :—Held: the effect of 
Acts Interpretation Act, 1908, 8. 20 (h), 
was to continue the repealed statute 
in force so that prisoner could be prose- 
cuted & punished thereunder.—R. v. 
Or (1915), 34 N. Z. L. R. 474.— 





r. Offence committed before dis- 
allowance.|—-Where an Act passed by 
the Provincial Legislature was subse- 


quently disallowed, but while in force 
the pltf. had been convicted under it. 
by defts. & a warrant was properly 
issued by defts. for his arrest & im- 
prisonment, which was not executed 
until after the disallowance of the Act 
was published in the Gazette :—Held : 
the canviction & warrant were legal.— 
CLAPP v. LAWRASON (1872), 6 O. S. 
319.—CAN. 


s. Effect of saving clause. ] —~ 
Prisoners were indicted under Insol- 
vent Act, 1869, s. 147, for having 
within three months preceding the 
execution of an assignment in insol- 
vency pawned, pledged, & disposed of 
otherwise than in the way of trade, 
certain goods which had remained 
unpaid for during the three months. 

y the Act of 1875, 8. 149, the Act 
of 1869 was repealed, but there was & 
saving clause as regarded proceedings 
commenced & pending thereundor :— 
Heid: the prosecution as well as the 
offence came within the saving clause. 


—R. v. KERR (1876), 26 C. P. 214.— 
CAN. 


PART VI. SECT. 4, SUB-SEOT. 1. 


t. General rule.]—-In an _ indict- 
ment each separate count must disclose 
a complete offence, & the allegations 
contained in one count cannot cover 
the insufficiency of the others. An 
offence created by statute must be 
drawn so as to meet all the require- 
ments of that statute or it must be 
drawn in the very words used by the 
statute. The words ‘‘& the jurors 
aforesaid do further present ”’ are in- 
dicative of a new presentment & of a 
distinct count from the preceding one. 
—R, v. SAMUELS (1888), 16 R. L. O. 5. 
576.—CAN. 

a. Entry of Chinaman into 
Canada without paying taz.)—Deft. 
was convicted for violation of Chinese 
Immigration Act, Canada, R. S. C., 
ec. 95, for that he being a person of 
Chinese origin entered Canada without 
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Sect. 4.—Form of indictments: Sub-sect. 1.) 
1957. -]—Where an_ information 


stated that the usual rates of a common ferry were 
one penny for a man & horse, & two pence for a 
score of sheep, & that deft., being the common 
ferry-man, did, between such a day & such a day, 
extort from divers persons unknown divers sums 
of money, exceeding the ancient rate & price of 
passage, viz. for carrying over one man & a horse 
twopence, & for every score of sheep four pence, 
etc. :—Held: the information was bad, for every 
extorsive taking is a separate offence, & ought to 
be precisely & distinctly laid, but here a number 
of offences were accumulated under a general 
charge.—R. v. RoBERTS (1692), 4 Mod. Rep. 100; 
Carth. 226; Comb. 193; Holt, K. B. 363; 1 Show. 
889; 8 Salk. 198; 87 EH. R. 286. 

Annotations :-—Distd. R. 7. Bowen (1844), 1 Cox, C. C. 88. 

Mentd. R. v. Young (1788), 1 Leach. 505. 

1958. .J|—An indictment for being a 
common drunkard is too general.—R. v. Buck- 
BRIDGE (1702), 7 Mod. Rep. 52; 87 E. R. 1089. 

1959. .|—An indictment for being a 
common cheat is too general.—R. v. HANNON 
(1704), 6 Mod. Rep. 311; 87 E. R. 1050. 

Annotation :-—Mentd. R. v. Southerton (1805), 6 East, 126. 


1960. .]|—Indictment that a constable 
in the execution of his duty conducted himself 
negligently & badly is too general.—R. v. WINTER- 
INGHAM (1716), 1 Stra. 2; 93 EK. R. 347. 

1961. ——.J—RhR. v. TAYLER (1729), 1 
Barn. K. B. 229; 2 Stra. 849; 94 E. R. 156. 

1962. .|—Judgment was arrested for 
the generality of a charge of false pretences in an 
ree a a v. ROBE (1734), 2 Stra. 999; 93 

4 e ° ° 


Annotation :—Refd. Davy v. Baker (1769), 4 Burr. 2471. 


1963. .|—-Rh. Vv. BoYAuLt. (1759), 2 
Burr. 832; 2 Keny. 549; 97 EH. R. 586. 
Annotations :—-Refd. Noden v. Johnson (1850), 16 Q. B. 

218; R. v. Hall, [1891] 1 Q. B. 747. Mentd. Jones v. 

Bright (1829), 5 Bing. 533. 

_ 1964. .|—A. general change in an 
indictment may be sufficient, but those of barratry 
& keeping a disorderly house are almost the only 












































paying the tax required by the Act. 
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instances (AsHHURST, J.).—J’ANSON v. STUART 
(1787), 1 Term Rep. 748; 99 H. R. 1357. 


Annotations :—Folld. R. v. Bene (1825), 1 ©. & P. 608. 
Mentd. Holmes v. Catesby (1809), 1 Taunt. 543; Jones v. 
Stevens (1822), 11 Price, 235; Clement v. Chives (1829), 
4 Man. & Ry. K. B. 127; Young v. Murphy (1836), 3 
Bing. N. C. 54; Hickinbotham v. Leach (1842), 10 
M&W! 361; Burgess v. Beaumont (1844), 9 Jur. 14; 
O’Brien v. Clement (1846), 16 M. & W. 159; Behrens v. 
Allen (1862), 8 Jur. N. 8. 118; Gourley v. Plimsoll (1873), 
98 L. T. 598; Ratcliffe v. Evans, [1892] 2 Q. B. 524; 
Zierenberg v. Labouchere, [1893] 2 Q. B. 183. 


1965. .|—An indictment charging 
that two defts., in a certain open & public place, 
frequented by divers of the liege subjects, unlaw- 
fully met together for the purpose & with the intent 
of committing with each other, openly, lewdly & 
indecently, in the public place, divers nasty, 
wicked, filthy, lewd, beastly, unnatural & sodo- 
mitical practices, & then & there unlawfully, 
wickedly, openly, lewdly & indecently did commit 
with each other, in the sight of divers of the liege 
subjects, in the public place there passing, divers 
such practices as aforesaid, is bad, as not specifying 
any offence with legal certainty.-R. v. ROWED 
(1842), 3 Q. B. 180; 2 Gal. & Dav. 518; 11 
L. J. M. C. 74; 6 Jur. 896; 114 E. R. 4763 sub 
mom. R. v. Hoar, 6 J. P. 445. 

Annotations :—Folld. Rv. Orchard & Thurtle (1848), 3 

















Cox, C. C. 248. Refd. R. v. O’Connor (1843), 4 State 
Tr. N.S. 9385; Burder v. (1815), 9 J. P. Jo. 293. 
1966. .]—An indictment alleging that 


prisoner had in his possession a mould for coining, 
is bad for uncertainty, unless it expressly states 
that at the time it was in his possession it was 
impressed with the stamp of a current coin of the 
realm.—R. v. RicHMOoND (1843), 1 Car. & Kir. 
240; 2L. T. O. S. 230; 1 Cox, C. C. 9. 

1967. .|—An indictment under 1 
Will. IV. (c. 66), s. 20, is not bad for multifarious- 
ness or uncertainty, if it charges the ‘‘ destroying, 
defacing, & injuring ”’ the register cumulatively ; 
& such an indictment is supported by proof of 
cither a destroying, or a defacing, or an injuring. 

The statute provides, that if any person ‘‘ shall 
wilfully destroy, deface, or injure,’ etc. :—Held: 
an indictment which charged the offence to have 
been done ‘‘ wilfully ’’ was sufficient ; & it was not 
necessary to charge it with a scienter.—R. 








j 


en re pe ee Eee me ee 8 mary tet rete” 


The question reserved for review by 
the ct. was, ‘‘does the accusation 
sufficiently charge deft. with an in- 
dictable offence under ss. 7 & 30:— 
Held: there was nothing in the Act 
which made it an offence for a China- 
man to enter Canada, & the conviction 
was unwarranted.—R. v SAM CHAK 
(1907), 4 BE. L. R. 381; 42 N.S. R. 
374.—CAN. 


b. Indictment must not be couched 
in general terms.}—Everything that is 
necessary to constitute the offence 
must be alloged in the indictment.— 
R. v. BOURDON & MoCULLY (1876), 2 
R. L. O. 8S. 713.—CAN. 

6. -J—An indictment which 
does not set up in the statement of the 
charge all the essential ingredients is 
defective & cannot be sustained. An 
indictment charging the publication 
of a defamatory libel, which does not 
state that the accused intended to 
injure the reputation of the libelled 
person & to ead him into public 
contempt or ridicule or to expose him 
to public hatred, or to insult him, is 

& Ly reason of the omission of an 
essential ingredient of the offence; & 
it cannot be amended & must be set 
aside & quashed.—-R. v. CAMERON 
(1898), Q. ° 7 Q. B. 162.—CAN. 

.———.--R. v. BeckwitTH (1908), 
23 C. L. T. 307.—OAN. 





e. -J—In drawing an indict- 
ment, under Criminal Code, a. 517, it 


is not sufficient to allege that the 
accused *‘ did unlawfully, in a manner 
likely to cause danger to valuable 
property without endangering life, or 
person, do an unlawful act ”’ without 
giving some particulars showing in 
what the alleged unlawful act con- 
sisted, & such an information, or in- 
dictment, will be bad as not disclosing 
any offence.—R. v. PoRTE (1908), 18 
Man. L. R. 222.-—CAN. 


f. -}-— Criminal Code, s. 852, 
provides that every count of an indict- 
ment shall contain, & shall be sufticient 
if it contains, a statement that the 
accused has committed some indictable 
offence therein ee ; but this does 
not mcan merely naming an offence 
as murder or theft. The offence 
itself must be described with roason- 
able certainty. Sect. 861, which de- 
clares that no count for publishing a 
seditious libel shall be deemed insuffi- 
cient on the ground that it does not set 
out the words thereof dispenses only 
with the ipsissima verba, there must be 
substantial references to identify the 
words or locate the objectionable parts. 
—R. v. BAINBRIDGE (1918), 42 O. L. R. 
203; 13 O. W. N. 218; 28 Can. Crim. 
Cas. 444; 42 D. L. R. 493.—CAN. 


g. -J—~An accused is entitled 
to know with certainty & accuracy the 
exact nature of the charge brought 
against him, & unless he has this 
knowledge he must be seriously pre- 
judiced in his defence.—BEHARI 








TON v. KR. (1884), I. L. R. 11 Cale. 10 
—IND. 







h. ———.]—-An indictment for pe 
sept stating that the traverser ‘ di 
maliciously depose & swear,’’? & con 
cluding, ‘‘ that so the traverser falsely, 
maliciously, & wickedly, in manner & 
form aforesaid,’’ did commit perjury, 
is bad.—R. v. TIERNEY (1836), Jebb, 
Cr. & Pr. Cas. 179.—IR. 





k. .J— An indictment bore 
that the panel, having acted as sub- 
factor for an heritable securities assocn, 
from March, 1882, to July, 1883, & 
having at various dates in the course of 
that period received from tenants of the 
assocn. who were named, ‘‘ sums of 
money amounting to £864 10s. 5d. & 
various other sums, being the rents & 
fou-duties of the ’’ properties belonging 
to the assocn. ‘‘ ancruing & pale during 
that pouee *. & further, it being the 

anel’s duty to account for these rents 
feu-duties & in no event to appro- 
priate them or any part of thein to his 
own uses & purposes, did ‘* on several 
or one or more occasions during the 
eriod ’’ specified, steal the sum men- 
foned, or otherwise did embezzle it :— 
Held: the charges of theft & em- 
bezzlement were both bad for want 
of specification.—H.M. ADVOCATE v. 
FLEMING (1885), 12 R. (Ct. of Sess.) 
23; 22SeL. R. 435, 591.—SCOT. 


1, No concluston against statute.) 
—A motion was made to quash an 





AH- | indictment for breaking & entering 
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BoweEn (1844), 1 Car. & Kir. 501; 1 Den. 22; 4 
L. T. O. 8. 140 a; 1 Cox, C. C. 88; 8 J. P. Jo. 














771, 0. C. RB. 

Annotaiton :—Refd, Wray v. Toke (1848), 12 Q. B. 492. 
re: .|—R. v. O’CALLAGHAN, No. 2204, 

post. ‘ 
1969. -|/—An indictment under Cor- 


rupt & Illegal Practices Prevention Act, 1883 
(c. 51), ss. 8 & 33, which merely charges deft. with 
being guilty of a corrupt practice at an election, 
but does not specifically allege against him what 
that corrupt practice was, is bad for generality.— 
R. v. NORTON (1886), 16 Cox, C. C. 59. 











ia ——.|—-R. v. STROULGER, No. 2183, 
post. 
1971. |—Applt. was charged with 


stealing & receiving a quantity of tins of floor 
polish ‘‘ & other goods.’’ It would have been 
open to prosecutor to give evidence that he had 
stolen a horse under the expression ‘‘ & other 
goods.’’ An indictment in these terms is quite 
improper (Avory, J.).—R. v. YATES (1920), 15 
Cr. App. Rep. 15, C. C. A. 

Annotation :—Refd. R. v. Young (1923), 129 L. T. 64. 

1972. Exceptions to general rule-—Charge of 
barratry.]|—An indictment of barratry must state 
that it was against the peace or the form of the 
statute, but it need not state the special matter.— 
tee CASE (1619), Cro. Jac. 527; 79 E. R. 
‘51, 
cinnotation :—~Refd. R. v. Tucker (1693), 12 Mod. Rep. 51. 











1973. .]—-J’ ANSON v. STUART, No. 1964, 
ante. 

1974. ——— Common law charge of keeping a 
disorderly house.|—-CLARKE v. PERIAM, No. 2240, 
post. 

1975. ——.|— J’ANSON v. Stuart, No. 
1964, ante. 


1976. Compounding felony—Need not allege 
accused desisted from prosecuting felon.|—R. v. 
BuRGESS (1885), 16 Q. B. D. 141; 55 L. J. M. C. 
97; 53 L. T. 918; 50 J. P. 520; 84 W. R. 306; 
2T. L. R. 1763; 15 Cox, C. C. 779, C. C. R. 

1977. Conspiracy to defraud— Necessity for par- 
ticulars.|—-Indictment, charging defts. with con- 
spiring to cheat & defraud the just & lawful 
creditors of EF. without any further statement of 
the conspiracy, or of any overt act, is bad as being 
too general.—R. v. FowxeE (1831), 4 C. & P. 592. 
Annotations :---Consd. R. v. Kenrick (1843), 5 Q. B. 49; 

White v. R. (1876), 13 Cox, C. C. 318. Refd. King v. R. 

(1844), 7 Q. B. 795. Mentd. Keable v. Payne (1838), 8 

Ad. & El. 555 ; Williams v. Gerry (1842), 10 M. & W. 296. 

1978. -|—An indictment charged, in 
the first count, that defts. unlawfully conspired to 
defraud divers persons of great quantities of mer- 
chandise, without paying for the same, with intent 
to obtain to themselves money & other profit. The 
second count charged that two of the defts., being 
in partnership in trade, & being indebted to divers 
persons, unlawfully conspired to defraud creditors 
of payment of their debts, & that they & the other 








with intent to steal, & for steal- 
ing certain goods described, because 
charging statutable offences, it did 


(1905), £. S. 397.—S. AF. 
1977 j. Conspirac 


to defraud—WNeces- 
sity for particulars. 


iW. was indicted 
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deft., in pursuance of the conepaey falsely & 
wickedly made a fraudulent deed of bargain & 
sale of the stock-in-trade of the partnership for 
traudulent consideration, with intent thereby to 
obtain to themselves money & other emoluments, 
to the great damage of the creditors :—Held: 


' (1) the first count was not bad for omitting to state 


the names of the persons intended to be defrauded, 

as it could not be known who might fall into the 

snare, but was bad for not showing by what means 
they were to be defrauded ; (2) the second count 
was bad for not alleging facts to show in what 

manner the deed of sale was fraudulent.—R. v. 

PeEcK (1839), 9 Ad. & El. 686; 112 E. R. 1372; 

sub nom. PECK v. R., 1 Per. & Dav. 508; 8 L. J. 

M. C. 22. 

Annotations :— Ae to (1) Refd. R. v. Parker (1842), 3 Q. B. 
292; R. », Kenrick (1843), 5 Q. B. 49; R. v. B 
(1844), 6 Q. B. 126; R. v. O'Connell (1844), 5 State 

r, N. 8.1; King v. R. (1845), 7 Q. B. 795; White v. R. 

(1876), 13 Cox, C. C. 318. As to (2) Refd. R. », O’Connor 

(1843), 4 State Tr. N. 8.935. Generally, Refd. Heymann vt. 

R. (1873), L. R. 8 Q. B. 102. 

1979. Obtaining property by false pretences— 
False pretences must be set out.|—R. v. MUNOZ 
(1740), 2 Stra. 1127; 7 Mod. Rep. 315; 93 E. R. 
1078. 

Annotation :-—Apld. R. v. Mason (1788), 1 Leach. 487. 


1980. -|—Indictment charging deft. 
with obtaining money by false pretences 1s in- 
sufficient unless it shows what the false pretences 
were, & if deft. be convicted on it, the ct. will 
reverse the judgment on a writ of error.—R. v. 
MASON (1788), 2 Term Rep. 581; 1 Leach, 487 ; 
100 E. R. 312. 

Annotations :—Consd. R. v. Goldsmith (1873), L. R. 2 
Cc. C. R. 74. Refd. R. v. Hunter (1796), 2 Leach, 624 ; 
RK. v. Tomkins (1807), 8 East, 180; R. v. Perrott (1814), 
2M. & S. 379; O’Connell v. KR. (1844), 11 Cl. & Fin. 155 ; 
Heymann v. R. (1873), L BR. 8 Q. B. 108; White v. R. 
(1876), 13 Cox. C. C. 318 ; Bradlaugh 7 R. (1878), 3 
Q. B. D. 607. Mentd. hl. v. Duffy (1849), 4 Cox, C. C. 


294. 

1981. ——— .|—The indictment stated that 
prisoner did unlawfully attempt & endeavour 
fraudulently, falscly, & unlawfully to obtain from 
the A. Co. a large sum of money, to wit, the sum 
of £22 10s., with intent thereby then & there to 
cheat & defraud the co., etc.:—Held: (1) the 
nature of the attempt was not sufficiently set 
forth; (2) the indictment did not contain facts 
amounting to a statement of a misdemeanour, as 
the money was not laid to be the property of any 
one.—R. v. MarsH & Lorp (1849), 1 Den. 505 ; 
T. & M. 192; 3 New Sess. Cas. 699; 19 L. J. M.C. 
12; 14L. T. O. S. 296; 13 J. P. 746; 13 Jur. 
1010; 3 Cox, C. C. 570, C. C. R. 

Annotation :—Mentd. R. v. Moss (1856), 28 L. T. O. 8. 109. 


1982. Receiving property obtained by false 
pretences—-Whether false pretences need he set 
out.]—In an indictment under Larceny Act, 1861 
(c. 96),s. 95, for knowingly receiving goods obtained 
by false pretences under sect. 88 of the above Act, 











it is necessary to set out the false pretences by 


ene ne ae eo ® coats 








facts disclosed in the depositions.—R. 
Pee (1887), 5 Man. L. R. 339. 


not conclude with the words ‘‘ against 
the form of the statute in such case 
made & provided, & against the peace 
of Our Lady the Queen, Her Crown & 
Dignity ’ :—Held: the indictment 
was good.—R. v. DOYLE (1894), 27 
N.S. R. 294.—CAN, 





m. No obdjection raised.) — 
Where an indictment is informal, but 
the accused is not thereby prejudiced 
in his defence, & does not raise any 
objection on that ground at trial, the 
ot. will not on appeal quash a con- 
viction merely on the ground of such 
informality.—R. v. WANG YUNG SHAN 


& convicted on an indictment charging 
that he & others conspired by false 
pretences to defraud of large sums of 
money all such persons as should apply 
to or negotiate with them for a loan of 
money :—Jleld;: the indictment was 
too vague & uncertain in its language 
to sustain a conviction.—WHITE v. R. 
(1876), 13 Cox, C. C. 318.—IR. 

n. Identity of language with in- 
formation.]—~ An indictment, within 
R. 8. C., c. 174, 8. 140, need not follow 
the exact language of the information. 
That sect. does not prevent the finding 
of any indictment founded upon the 


o. Larceny -— Description of stolen 
property.|—Prisoner was indicted for 
stealing ‘‘one parcel of the value of 
one shilling, of the goods,’’ etc. The 

arcel in question was taken from the 
hold of a vessel, out of a box broken 
open by prisoner :—Held: an_insuffi- 
cient description.—R. v. BONNER 
(1855), 7 Cox, C. C. 13.—IR 

Dp. .]——In an indictment 
for stealing goods & receiving the same 
knowing them to be stolen, a blank 
was left for the name of the owner of 
the goods :—Held: this omission was 
not a formal defect, within 14 & 15 
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Sect. 4.—Form of indictments: Sub-sects. 1,2 & 3.] 


which the goods were obtained.—R. v. Mackay & 
Baty (1898), 17 Cox, C. C. 718. 
1983. .]—Certain counts of an indict- 
ment charged deft., with unlawfully receiving goods 
well knowing at the time that they had been unlaw- 
fully obtained from one B. by false pretences, but did 
not set out the false pretences or specifically refer to 
them as being the same as were set out in former 
counts against another deft. for obtaining the same 
goods :—Held: the counts were good, inasmuch as 
the gist of the offence was the receiving of the goods 
knowing they had been unlawfully obtained by 
false pretences, & not the particulars of the false 
pretences, & all the ingredients necessary to con- 
stitute the offence charged were sufficiently shown 
on the indictment.—TAyYLor v. R., [1895] 1 Q. B. 
25; 64L.J.M.C.11; 711. T.571; 59 J. P. 393; 
11 T. L. R. 6; 48 W. R. 24; 39 Sol. Jo. 115 
18 Cox, C. C. 45; 15 R. 66, D. C. 
Annotation :—Refd. R. v. Riley, [1896] 1 Q. B. 309. 


1984. Obtaining credit by false pretences— 
Debtors Act, 1869 (c. 62), s. 11.)—-An indictment 
charged that deft., a trader, ‘‘ did within four 
months next before the commencement of the 
liquidation by arrangement of his affairs obtain 
from W. goods upon credit under the false pretence, 
etc., with intent to defraud,’’ & in another count 
in similar terms deft. was charged with unlawfully 
disposing of the goods otherwise than in the 
ordinary way of his trade. Both counts were 
framed under above Act :—RHeld: the counts 
were good after verdict, & sufficiently averred that 
deft. was a person whose affairs were liquidated 
by arrangement within the meaning of sect. 11.— 
R. v. KNIGHT (1878), 37 L. T. 801; 42 J. P. 166, 
14 Cox, C. C. 31, C. C. R. 

1985. Conspiracy & Protection of Property 
Act, 1875 (c. 86), s. 7—-Sufficient if allegation of 
offence follows statute.|—-An indictment under 
sect. 7 of the above Act, 1875, is not bad because 
the words ‘ being an act which the said prosecutor 
had a legal right to do or abstain from doing,”’ are 
omitted, provided the allegation of the offence 
follows the statute.—R. v. HULME (1913), 9 Cr. 
App. Rep. 77, C. C. A. 

See Indictments Act, 1915 
Sched. I., r. 4. 








(c. 90), 8. 3, & 


SUB-SECT. 2.—DESCRIPTION OF PERSONS. 


1986. Persons must be described by name or as 
persons unknown.|]—In an indictment for child 


AND PROCEDURE. 


murder, the child must be named, or stated to be 
of name unknown. It is not enough to describe 
the child as not baptised.—R. v. Biss (1839), 2 
Mood. C. C. 93; 8 C. & P. 773, C. C. R. 

Annotations :—-Refd. R. v. Caspar (1839), 9 C. & P. 289; 


R. v. Hicks (1840), 4 J. P. 627; RB. v. Waters (1849), 18 
L. J. M. C. 53. 


1987. .|—An indictment against a woman 
for the wilful murder of her ‘“‘ male bastard child ”’ 
did not allege the name of the child, or state the 
name to be to the jurors unknown :—Held: the 
indictment was bad, & the indictment for murder 
being bad the jury could not convict prisoner of 
concealing the birth.—R. v. Hicks (1840), 2 
Mood. & HK. 302; 4 J. P. 527. 

1988. ——-.]—R. v. PERRIN & Burst, No. 2232, 
post. 

1989. Name stated may be assumed name.|— 
Prosecutor may be described by a name he has 
assumed, though it be not his right name.—R. 7”. 
NORTON (1823), Russ. & Ry. 510, C. C. R. 
Annotation -—Refd. R. v. Gregory (1846), 8 Q. B. 508. 


1990. Name stated should be name by which 
generally known.|—In an indictment for robbery 
the property was laid in J. H. It appeared that 
prosecutor's name was J. W. H.:—Held: if he 
was generally known by the name of J. H., the 
error was not material.—R. v. BERRIMAN (1833), 5 
C. & P. 601. 

1991. Description of bastard.|—R. v. WATERS, 
No. 1997, post. 

1992. .J—In an indictment for the murder 
of ‘‘ Wm. Scarborough,” it appeared that deceased 
was the illegitimate son of Sarah Scarborough, & 
was four years old, was generally called “ William ”’ 
& “ Coley,” & was spoken of as ‘‘ Sarah Scar- 
borough’s child.’”’ On one or two occasions he 
had been spoken of as ‘‘ Wm. Scarborough,” in his 
mother’s presence, but there was no proof of his 
having been baptised :—Held: there was sufficient 
evidence to go to the jury, that deceased had 
acquired the name of ‘‘ Wm. Scarborough ’’ by 
reputation.—h. v. SCARBOROUGH (1848), 12 J. P. 
265; 3 Cox, C. C. 72. 

1993. Description of peer.|—In an indictment 
for larceny of goods, the property of a peer who,js - 
a baron, the goods may be laid as the goagk & ! 
chattels of G., Lord D., without styling’ him 
Baron D., although the more proper way ito 
describe a peer is by his christian name & his + 
degree in the peerage.—R. v. Pirts (1839), & | 
C. & P. 771. 

Annotation :-—Dbtd. R. v. Elliott (1839), 8 C. & P. 772, n. 

1994. J|-—R. v. ELLIoTT (1839), 8 C. & P. 
772, n. . 











Vict. c. 100, 8. 25.—R. v. WARD (1857) 
7TILC.L. R. 324; 10 1r. Jur. 121.-—IR 


q. Riot.J—If an act is unlawful & 
capable of constituting a riot, if done 
in particular circumstances, an indict- 
ment which designates such act as 
being riotous or done riotously contains 
a sufficient allegation of riot, but the 
indictment is not a good indictment 
for riot unless the act capable of con- 
stituting a riot is well charged.—R. 
(SHEEHAN) v. ‘TIPPERARY JJ. (1903), 
37 I. lL. T. 48.—IR. 
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1993 i. Description of peer.J—An in- 
dictment for receiving certain cattle, 
the property of J. B. R., Viscount & 
Baron O’Neil, knowing them to have 
been stolen. It -was proved that 
J.B. R. was not a baron :—Held: the 
indictment was supported by the 
evidence.—MORRIS’S CASE (1843), Ir. 
Cir. Rep. 766.—IR. 


r. Description of newly born infant.) 
—An indictment against a woman for 


the murder of her child, not stating 
that the child was born alive, but 
stating that it was exposed by the 
peoner, & in consequence lived for 
alf an hour, & then died :—Seble : 
an indictment for the murder of a 
** certain male child,’’ without further 
description is sufficient.—R. v. KELLY 
(1840), Jebb, Cr. & Pr. Cas. 299.—IR. 

Ba Pn Pacell for the murder 
of a male child, whose name was 
unknown. It was proved that the 
prisoner, who was the mother of the 
child, had been in the habit of callin 
it ‘*‘ John,” & that it was severa 
months old:—-Held: sufficient evi- 
dence of the child’s name being John, 
& therefore the indictment was not 
sustained by the evidence.—R. v. 
SwWrENY (1841), 2 Craw. & D. 260 
Ir. Cir. Rep. 366.—IR. 

t. Description of bastard born in wed- 
lock.J—Prisoner was charged with 
murder, & the child alleged to have 
been murdered was described as a 
certain male child born then lately 


before of the body of prisoner, & that 
the name of the murdered child was 
to H.M. A.-G. unknown. The child 
was born three months after prisoner’s 
marriage, & prisonecr’s husband was 
not the father of the child :—Held : 
that the child was sufficiently de- 
scribed.—Q. v. JUDGE (1885), 2 Q. L. J. 
61.-—-AUS. 

a. Persons described under alias 
dictus.|}—Where two or Inore names 
are laid in an indictment under an 
alias dictus it is not necessary to prove 
them all. J. was indicted for the 
murder of J., otherwise called K., &, 
on trial, was convicted of manslaughter. 
Deceased was known by the name of 
K., but there was no evidence that she 
over went by the other name :—Held : 
this variance between the indictment 
& the evidence did not invalidate the 
conviction for manslaughter.—J ACOBS 
v. It. (1890), 16 8. C. R. 433.—CAN. 

b. Where surname unknown — 
Amendment.|-—Deft. was indicted for 
that she, belng mistress of a certain 
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1995. -]—In an indictment, the Duke of C. 
was described as G. W. F. C. Duke of C. It was 
proved that G. W. were two of his christian names, 
but that he had other christian names which were 
unknown to the witnesses & were not proved. 
The jury found a verdict of guilty, & stated that 
they were satisfied with the evidence of the identity 
of the Duke :—Held: (1) the conviction was wrong, 
as matter of description in an indictment, though 
unnecessarily alleged, must be proved as laid; 
(2) the ct. of quarter sessions were not bound to 
amend at the trial, but under Criminal Procedure 
Act, 1851 (c. 100), s. 24, they might in their dis- 
cretion have made an amendment by which the 
conviction would have been supported, by striking 
out all the christian names, which would have 
been a sufficient description, & an amendment by 
striking out only the two names which were not 
proved would have been wrong; (3) all amend- 
ments should be made before a case goes to the 
jury, & it was now too late to amend.—R. v. 
Frost (1855), Dears. C. C. 474; 24 L. J. M. ~ 
116; 251L.T. 0.8. 133; 19 J.P. 279; 1 Jur. N. 
406; 3W. lh. 401; 3C. L. R. 665; 6 Cox, C. C. 
526, C. C. R. 

See Indictments Act, 1915 (c. 90), Sched. I., 
Pe Te 
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1996. Where age material, it should be stated— 
Statement should be made in each count.|—-An in- 
dictment in the first count charged deft. with 
having assaulted R., an infant above the age of 
ten years & under the age of twelve years, with 
intent to carnally know & abuse her, & in the 
second count charged that deft. unlawfully did put 
& place the private parts of him, the said M., 
against the private parts of her, the said R., & did 
thereby then & there unlawfully attempt & 
endeavour to carnally know & abuse the said R. :— 
Held: (1) the second count was bad, as it did not 
allege that R. was between the ages of ten & twelve ; 
(2) the words ‘‘ the said R.’’ merely meant that 
she was the same person as was mentioned in the 
first count, but those words did not import unto 
the second count the description of R. with respect 


(3) Every attempt, not every intention, but 
every attempt, to commit a misdemeanour is a 
misdemeanour.—R. v. MARTIN (1840), 9 C. & P. 
213, 215; 2 Mood. C. C. 123, C. C. R. 

Aan: -—-.18 to (2) Refd. R. v. Waters (1849), 1 Den. 


Waverton (1851), 5 Cox, C. C. 400. As lo (2) 
Reta. R. v. House (1845), 9 J. P. 182; R. v. Stevens 
called 


girl M., her servant, her | 
maiden name being unknown, of the 
age of eight yoars, did unlawfully & | 


maliciously do grievous bodily harm Held : 


| 


risoner was ** T. Knox, Rector of T.’’ 
rhe judge having given leave to amend 
by substituting ‘*‘ Knox for King ’’: 
there was no fatal variance, on 
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eee 1 Cox, C. C, 225; Christopherson v. Bare (1848), 
1 Q. B. 473; R. v. Read (1849), 2 Car. & Kir. 957; R. v. 

Bird (1851), 2 Den. 94; R. v. Johnson (1865), 11 Jur. N. 8. 

532; Row. Stephenson (1912), 8 Cr. App. Rep. 36. 

1997. .|—Prisoner was charged in 
first count, that she in & upon a child born of her 
body & of the tender age of about two days, & 
not named, feloniously made an assault, & caused 
to take poison, & so murdered her. In second 
count, that she in & upon the child so born of her 
body & not named as aforesaid, feloniously did 
make an assault, & that she wilfully did cast the 
child upon a heap of ashes, & did then & there 
leave the child, in the open air, exposed to the cold 
air, of which said exposure & of the chilling thereby 
caused, the child then & there died :—Held: (1) 
there is a difference between an indictment which 
is bad for charging an act which as laid is no crime, 
& an indictment which is bad for charging a crime 
defectively. The latter may be aided by verdict. 
the former cannot; (2) the description of the child 
in the second count was not incorporated by 
reference in the description given in the first 
count, viz., that it was of tender age, & the second 
count was defective in not showing that the child 
was able to take care of itself; (3) if the act of the 
prisoner charged in that count was a nonfeasance, 
the indictment would have been bad after verdict, 
but as it was a misfeasance, & the death of the 
child was alleged to have been caused thereby, the 
defective statement in the indictment must be 
taken to be supplied by the verdict; (4) ‘‘ Not 
named ”’ is a sufficient description of the child ; 
‘* not baptised,’’ would be insufficient. 

It is not averred that the child was of such 
tender years, or so feeble that she could not walk 
away, & take care of herself, but that is implied, 
for if she had been sufficiently old, or strong to do 
so, the death would not have arisen from the 
exposure by prisoner, but from the act of the child 
in not walking away & taking care of herself. The 
jury could not have found prisoner guilty, without 
actually negativing the power of the child to take 
care of herself, & so to escape the consequences 
of the unlawful act of prisoner, & consequently 
after verdict that fact must be implied (per Cur.). 
—R. v. WATERS (1849), 2 Car. & Kir. 864; 1 Den. 
356; T.& M.57; 18 L.J.M.C. 53; 13 J. P. 69; 
13 Jur. 180; 3 Cox, C. C. 300, C. C. R. 

Annotations :  - to (2) Refd. R. v. Waverton (1851), 














Cox, C. C. 400. As to (3) Reid. h. v. Bowen (1849), 13 
Q. B. 790) Rv. 8 (1851), 5 Cox, C. C. 279 
1998. Indecent assault upon girl under 


thirteen—Failure to state age does not vitiate 
indictment.]—Applt. was indicted for indecently 
assaulting a girl. The girl was in fact under the 
age of thirteen years. The age of the girl was not 


same person mentioned in another part 
of it.—R. v. Rowe (1830), 3 Ir. L. 
Rec. Ist ser. 153.—IR. 


to M., whereby her health was per- 
manently injured. At the trial the 
indictment was amended by omitting 
the words ‘‘ then being mistress of ’”’ & 
‘her servant, her maiden name boing 
unknown,’’ & by adding after the name 
M. the name of V. in the three places 
where the name M. occurs. The trial 
proceeded on the indictment so 
amended, & prisoner was found guilty 
of common elem oes the find- 

as70}, log act v. BissonerTE 


ae "Description of rector.)— An in- 
dictment .or sending to the Lord 
Lieutanant a falsc recommendation of 
persons convicted, charged that the 
inguer forged the signature of ‘* T. 
ing, Rector of T.” The evidence 
was, that the name forged by the 


the ground of its appearing in the 
evidence that T. Knox was in fact 
rector of A., & that there was no such 
parish as that of T.—R. v. DWYER 
(1836), Jebb, Cr. & Pr. Cas. 198.—IR. 


d. Same person differently described 
in different parts of tndictment.] — 
In an indictment for subornation of 
perjury, the prosecutor was, in the 
first instance, styled M., merchant, 
afterwards M., esquire, without any 
averment connecting the one with the 
other, & showing that the person first 
named was one & the same with the 
erson afterwards mentioned in the 

dictment. Error alleged on this 
ground disallowed, it being only 
necessary to charge the offence in the 
indictment in language sufficiently 
precise to show that the M. named in 
one part of the indictment was the 


e. Description of unincorporated com- 
pany.J}— An unincorporated co. trad- 
ing under the name of ‘‘ The City 
& Suburban Dairies’’ was charged 

under that name without the addition 
of the name of the partners :—Held: 
complaint was competent.—CITY & 
ae DAIRIFS v. MACKENNA, 
[1918] S. C. (J.) 105.—SCOT. 
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f. Where age material it should be 
stated — Sufficiency of statement.) —— 
Where an act is a criminal offence only 
because the person injured is below 
the age of puberty the complaint ongbt 
to set forth distinctly the age of the 

erson, & the mere addition of figurcs 
in brackets after the person’s name is 
ee —LOCKWOOD tv. WALKER, 
[1910] S. C. (J.) 3.—SCOT. 
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averred in the indictment :—Held: the indict- 
ment was not bad on the ground that the age of the 
girl was not averred. 

Having regard to the provisions of Children 
Act, 1908 (c. 67), s. 123 (2), & sched. I., the prosecu- 
tion would gain an advantage by averring the age 
of the girl in the indictment, & as a matter of good 
drafting this might be done (per Cur.).—R. v. 
STEPHENSON, [1912] 3 K. B. 841; 82 L. J. K. B. 
287; 107 L. T. 656; 76 J. P. 408; 
764; 23 Cox, C. C. 214; 8 Cr. App. Rep. 36,C.C. A. 

Sce Indictments Act, 1915 (c. 90), sched. I., r. 9. 


SUB-SECT. 4.—STATEMENTS AS TO TIME. 


1999. When material to offence, time must be 
stated.]|—AYLETT v. R., No. 2322, post. 

2000. .|—Time & place must be added to 
every material fact in an indictment.—R. v. 
Pose (1794), 5 Term Rep. 607; 101 E. R. 
340. 

Annotations :—Refd. R. v. O’Connor (1843), 7 Jur. 719; 
R. v. Gompertz (1845), 2 Dowl. & L. 1001. Mentd. R. 
v. Morley (1826), 4 Dow. & Ry. M. C. 109; Gwynne v. 
Burnell (1840), 6 Bing. N. C. 453. 

2001. ——— Night poaching—Actual time held 
material.|—Where an indictment alleged that 
three & more, together did by night unlawfully 
enter divers closes, armed with guns, for the 
purpose of destroying game :—Held: it did not 
contain a sufficient averment that defts. were by 
night in the closes armed, for the purpose of 
destroying game.— DAVIES v. R. (1829), 10 B. & C. 
89; 5 Man. & Ry. K. B. 78; 2 Man. & Ry. M. C. 
562; 8L.J.0O.8.M.C. 49; 109 BE. R. 384. 
Annotation :—Refd. Cureton v, R. (1861), 30 L. J. M. C. 149. 


2002. Burglary—-Actual time held material.] 
—Prisoner was indicted for burglary, the indict- 
ment alleging the act to have been committed in 
the night, but not expressing at or about what 
hour it was done :—Held: the indictment was 
insufficient for burglary, as the hour between 
twilight of the evening & that of the morning must 
be specified.—R. v. WADDINGTON (1771), 2 Kast, 
P. C. 518. 

2003. ---—- --— Actual time held not material.] 
—In an indictment for burglary, it is sufficient to 
allege that prisoners burglariously broke & 
entered a dwelling-house, without any further 
allegation of time.—R. v. THoMPSON (1847), 10 
L. T. O. S. 251; 2 Cox, C. C. 445. 

2004. If material & stated time must be taken to 
be the true time.|——-R. v. NAPPER, No. 2022, post. 

2005. -|—Where under a statutable offence 
time is material, the time stated in the indictment 











must, in arrest of judgment, be taken to be the. 





56 Sol. Jo. | 


——.]—Where, in an 


AND PROCEDURE. 


true time, without a substantive averment.— 
R. v. BROWN (1828), Mood. & M. 168, N. P. 

2006. ———.|—-Where dates are laid under a 
videlicet but they are material, the videlicet may be 
rejected, & then they must be taken to be true.— 
RYALLS v. R. (1849), 11 Q. B. 705; 18 L. J. M. O. 
69; 12 L. T. O. S. 657; 12 J. P. 681; 13 Jur. 
259; 8 Cox, C. O. 254; 116 E. R. 672, Ex. Ch. 


Annotations -—-Mentd. King v. R. (1849), 13 Jur. 742 ; Lavey 
v, KR. oo), 2 oe win ne at oe Orel. 
th i e . J. Q. B. : - % 
Dine rag), 56 L. J. M. CG. 85: R. v. Paul (1890), 25 

O. BT. 202. 

2007. If not material to offence—Varilance with 
date proved is no objection.|—-VANE’s CASE (1662), 
Kel. 14; 6 State Tr. 120; 2 Harg. State Tr. 431 ; 
84 EK. R. 1060. 

Annotations :—Mentd. Bellew’s Case (1674), 1 Vent. 254; 

Sydney’s Case (1683), Skin. 145; R. v. Dowling (1848), 

3 Cox, C. C. 509. 


2008. .|—Where a statute makes an 
offence committed after a given day triable in the 
county where the party is apprehended, & authorises 
laying it as if committed in that county, & does not 
vary the nature & character of the offence, it is 
no objection that the day laid in the indictment 
is before the day the statute mentions, if the 
offence were, in fact, committed after that day.— 
R. v. TREHARNE (1831), 1 Mood. C. C. 298, C. C. R. 

2009. —— .|—If there is evidence of the 
commission of an offence, the jury are entitled to 
find accused guilty, although the offence was not 
committed on the actual date specified in the 
indictment. 

Semble: the indictment may be amended under 
Indictments Act, 1915 (c. 90), s. 5 (8), after the jury 
has returned a verdict of ‘‘ guilty, if the indictment . 
covers other dates.”—R. v. Dossr (1918), 87 
L. J. K. B. 1024; 34 T. L. R. 498; 13 Cr. App. 
Rep. 158, C. C. A. 

Annotation :-—Consd. K.v. James (1923),17 Cr. App. Rep. 116. 

2010. .]|—A mistaken date in an indict- 
ment, unless the date is of the essence of the 
offence, or the accused is prejudiced, need not be 
formally amended.—R. v. JAMES (1923), 17 
Cr. App. Rep. 116, C. C, A. 

2011. Need not be stated.]}—-When a penal, 
statute does not limit the offence to time, it neec 
not be stated in the indictment.—R. v. JOHNSOD 
(1621), Cro. Jac. 610; 79 E. R. 620. 

Annotation :-—Mentd. BR. v. Haddock (1737), Andr. 137. 

2012. Not material as to inception of a con-; 
spiracy.|—On an indictment for conspiracy the 
prosecution is not bound to allege a precise date 
or act for or as the inception of the conspiracy.— 
Ri. v. PEPPER, R. v. PLATT (1921), as reported in 
16 Cr. App. Rep. 12, C. C. A. 

Annotation :-—Mentd. I. v. Hales (1923), 17 Cr. App. Rep. 193. 

2013. Time may be laid as between certain 
dates.|—-In an information on a penal statute, it 
is sufficient to lay the offence as committed between 
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2007 i. If not material to offence— 
Variance with date proved is no objec- 
tion.]—Prisoner was presented on a 
charge of larceny of a cow on or about 
Dec. 29, 1906. 
both by accused & witnesses for the 
prosecution that the accused became 

ossessed of the cow in Nov. 1905, & 
hat he advertised & sold her in Dec. 
1906. The jury found that accused 
had stolon the cow in Nov. 1905. No 
amendment of the presentment was 
asked for:—Held: in the circum- 
stances the variance between the pre- 
sentment & the finding of the jury 
as to the date of the offence was 
immaterlal.—R._ v. [1908] 


TIEMAN, 
V. L. R. 4.—AuwuS., 


Kvidence was given | ¢ 
' judge in answer to a 


| 2007 ii. 


action for forgery, the indictment con- 
tained fourcounts, two charging forgery 
of two prescriptions for intoxicating 
liquor on Mar. 18, 1920, & two for 
uttering the prescriptions on the same 
day, knowing them to be forged, & the 
uestion by one 
of the jurors, informed the jury that 
if they believed beyond a reasonable 
doubt that the man did forge the docu- 
ments or utter them knowing them to 
be forged, that it was their duty to 
find him guilty without any regard to 
dates, & the jury found deft. guilty of 
uttering forged documents :—Held: 
the date specified in an indictment 
does not form a material part of the 
indictment unless it is an essential 
part of the alleged offence.—R. v. 


ENGLAND, [1920] 48 N. B. R. 192.— 
CAN. 


2007 iii. -}—The informa- 
tions, warrant of committal, & indict- 
ment, stated an offence committed on 
Monday, the 12th. In the course of 
the trial it became necessary to fix 
the precise date of the offence, which 
was proved to be Monday, the 5th :— 
Held: a conviction in these circum- 
stances was legal.— R. v. JONES (1827), 
Jcbb, Cr. & Pr, Cas. 72.—IR. 


2018 i. Time may be laid as between 
certain dates.})—A p ‘esentment charged 
prisoner with embezzlement, of a cer- 
tain amount between Jan 21, 1895, & 
July 28, 1896, & it was proved that on 
examination of the prigoner’s books 
there was a general deficiency extend: 
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such a time & such a time.—R.-v. SIMPSON (1714), 
10 Mod. Rep. 248; 88 EB. R. 718. 
Annotations :—Reld. R. v. Bissex (1756), Say. 304. Mentd. 

R. v. Clegg (1721), 8 Mod. Rep. 3. 

2014. Omission to state date of offence does not 
vitiate indictment.]—Prisoner was convicted of 
stealing a number of articles, the property of his 
master, during a period extending over several 
months. The indictment did not specify any date 
when the articles were alleged to have been stolen. 
Before trial objection was taken that the indict- 
ment ought to be quashed, as no such date was 
specified :—Held: it was not necessary to state 
any date in the indictment, though on the trial 
a date for the taking must be proved, & the prose- 
cution might have been pu to their election to say 
upon which three cases they intended to proceed.— 
R. v. NICHOLLS (1904), 68 J. P. 452, C. é. R. 

2015. Averment that limitation of time has been 
observed not necessary.|—It is not necessary to 
allege in an indictment that the prosecution was 
commenced within a time limited by statute.— 
R. v. Parsons (1675), 1 Freem. K. B. 406; 3 
Keb. 485; 89 E. R. 301. 

2016. Citation of statutes.|—An indictment 
alleged that prisoner, after the passing & coming into 
operation of certain statutes, to wit, on May 20, 
1859, presented his petition. The time when two 
of the statutes were passed was inaccurately 
described, & although the indictment purported to 
set out the titles of the statutes im haec verba, it 
inaccurately described the title of one of them :— 
Held: (1) it was competent for the judge at the 
trial to amend the indictment by striking out the 
words which stated the time when the Acts were 
passed ; (2) as to the misdescription of the title of 
the statute, which was not amended at the trial, 
as the reference was made to the statute only to 
indicate that the petition was presented after the 
passing of such statute, & as it was also alleged in 
the indictment that the petition was presented on 
May 20, 1859, being a day after such passing of 
which the ct. was bound to take notice, the 
description of the title of the statute might be 
altogether rejected; (8) semble: when the title 
of a statute is not correctly set out in an indict- 
ment, but is so described as to enable the ct. to 
know with certainty what statute is referred to, 
no objection to the indictment on account of such 
variance would now be sustained.—R. v. WESTLEY 
(1859), Bell, C. 0.193; 29L.J.M.C.35; 23 J.P. 
805; 5 Jur. N.S. 1362; 8 W. R. 633; 8 Cox, C. C. 


244, 0. 0. R. 
a Indictments Act, 1915 (c. 90), sched. I., 
r. 9, 


ing over that Peewee: Prisoner was 
convicted :—Held: conviction was 
good.—R. v. FREWFRERE (1897), 23 
Vv. L. R. 403.—AUS. 

g. When too vague.J—An in- 
dictment which alleged that the ac- 
cused had committed the crime of 
incest ‘‘upon divers dates between © 
Jan. 1, 1913, & Jan. 19,1917 ” :—Held: 
bad on the pronng that the period of 
time alleged was too vague.—R. v. | 
GRAAFF, {1917] C. P; D. 65.—S. AF. 


2014 i. Omission to state date of 
offence does not vitiate indictment.J—In a | 
r unlawfully & carnal] 
{in circumstances whic 
an offence under 


occasion the 
with her, bu 





from any other. 


a tit, ernraeieatethLO 
Crimes Act, 1915, 8. 46, the presont- WW. WR. 387; 83 D, L, R..656 5" 27 
ir A ia Cas.116; 10 Alta. L. R. 139. 


ment charged that the offence was 
committed ‘‘in the month of July, 
1915.” The evidence was that 
1915 during a period commencing | 
some months before & ending some | 
months after July & including July 
prisoner & the girl against whom the 
offence was alleged to have been com- 


2025 1. Sufficie 


mitted continuously & regularly met 
once a week, & that on nearly cvery 
risoner had intercourse 
the evidence did not 
distinguish any one of these occasions 
No objection was 
taken at the trial on the ground of 186 
duplicity in the cha 
_ the absence of objection jury could 
, properly find prisoner guilty of the 

offence charged.—R. v. CONLEY, [1916] 
H Vv. lL. R. 639.—AUS 
' _h. Interpretation — 
_ of a month.|—A cha 


' committed an offence between Feb. 1 
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of local description. 
—Where in the body of the indictmen 
there was no venue stated, & the 
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SuB-sEcT. 5.—STATEMENTS AS TO PLACE. 


2017. Venue must be stated.|—An indictment 
must show in what county it was taken, & where the 
offence arose.—-LENTHAL’S CASE (1589), Cro. Eliz. 
137; 78 H. R. 394. 

Annotation :—Retd. R. v. O’Connor (1843), 5 Q. B. 16. 

2018. .]|—The venue must always be stated 
in an indictment.—R. v. CouRTNEY (1922), 17 
Cr. App. Rep. 1, C. C. A. 

2019. Necessity for local description.|—-LEN- 
THAL’S CASE, No. 2017, ante. 








2020. ——— When material must be shown with 
certainty..—Ross v. Morris (1595), Cro. Eliz. 
436; 78 HK. R. 676. 

2021. ———.]—Indictment for breaking the 





chamber of S. in the house of James, & taking 
goods :—Held: evidence that it was the house 
of Jamson would not maintain the indictment.— 
R. v. CRANAGE (1712), 1 Salk. 385; 91 HH. R. 335. 

2022. Must be correct.|—Where time & 
place are material, the time & place stated shall be 
taken to be the true time & place. 

In an indictment for stealing in a dwelling- 
house, if it is not expressly stated where the 
dwelling-house is situated, it shall be taken to be 
situated at the place named in the indictment by 
way of venue.—R. v. NAPPER (1824), 1 Mood. C. C. 
44,C.C. RB. 

a cd -—Mentd. R. v. Treharne (1831), 1 Mood. C. C. 


2023. Night poaching.]|—An indictment 
under 57 Geo. 8 (c. 90) charging a party with 
having entered into a forest, chase, etc., with 
intent to destroy game, & being found armed in 
the night, must, in some way or other, particularise 
the place.—R. v. RIDLEY (1823), Russ. & Hy. 515, 


C. C. R. | 
ly aa :—Refd. Davies v. R. (1829), 8 L. J. O. S. M. C. 


2024. Burglary.|—— Where persons are 
charged under Larceny Act, 1861 (c. 96), s. 58, 
with being found by night armed with an offensive 
weapon, with intent to break & enter into a 
dwelling-house or other building, & to commit 
a felony therein, the particular house or building 
must be specified in the indictment, & proof 
given of their intent to break & enter such house or 
building.—R. v. JARRALD & Ost (1863), Le. & Ca. 
301; 2 New Rep. 289; 32 L. J. M. C. 2585; 8 
L. T. 515; 27 J. P. 628; 9 Jur. N.S. 629; 9 
Cox, C. C. 807; sub nom. R. v. JERRALD & OST, 
11 W. R. 787, C. C. R. 

2025. Sufficiency of local description.|—In a 
conviction of deft. for causing to be acted at the 
C. theatre in the parish of St. Mary, Lambeth, a 











marginal venue was past bs British 
Columbia ‘to’ wit ’’:—Held: the 
venue was sufficiently stated in the 
record, & the marginal venue was at 
worst but an imperfect venue, & there- 
fore cured by Criminal Procedure Act, 
9, 8. 23.—SPROULE v. HK. (1886), 1 
©:—Held: in B.C. R., pt. II. 219; 12 8.C. ht. 140.— 
CAN. 

2026 ii. .]-—-The traverser wasin- 
dicted for forging a letter in the county 
of the city of D. The letter was 
originally a printed circular, dated 
from 13, M. Street, & signed M. Then 
followed a portion in writing, which 
was in the traverser’s handwriting, & 
was the part forged, signed M., but 
not dated from any place. M. proved 
that he had lived at 13, M. Street, in 
the city of D., & this was the only 
evidence that the writing was done in 
D. :—~Held ; the venue was not proved, 
& an acquittal was directed.—R. v. 
DALY (1842), Arm. M. & O. 360.—IR. 


2025 lii. ———.}—A venue is suffici- 
ently stated in an indictment as 





a ~~ ws Ne 
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Sect. 4.—Form of indictments: Sub-sects. 5, 6, 7 & 
8, A. (a).] 
certain entertainment, the evidence stated that the 
C. theatre, where the offence was laid, was in the 
parish of Lambeth, & the adjudication of the 
enalty was to the poor of the parish of St. Mary, 
uambeth :—Held: this was no variance, it not 
appearing that there were two distinct parishes 
so named.—R. v. Guossop (1821), 4 B. & Ald. 
616; 106 E. R. 1062. 


Annotations :-—Mentd. R. v. Neville (1830), 1 B. & Ad. 489; 
Ewing v. Osbaldiston (1837), 2 My. & Cr. 53. 


2026. .|—Prisoners were convicted of lar- 
ceny, on an indictment for breaking & entering a 
dwelling-house situate in the parish of St. Botolph, 
Aldgate. It was proved that the proper name of 
the parish where prosecutor’s house was situate, 
was St. Botolph-without-Aldgate. There was no 
negative evidence of there not being such a parish 
as St. Botolph, Aldgate :—Held: the conviction 
for larceny was right.—R. v. BuLuock (1825), 
1 Mood. C. C. 324, C. C. R. 

2027. .|—If a parish be partly situate in 
the county of W. & partly in the county of S., it 
is sufficient, in an indictment for larceny, to state 
the offence to have been committed at the parish 
of H. in the county of W.—R. v. PERKINS (1830), 
4C. & P. 863; 2 Man. & Ry. M. C. 485. 

2028. -—In an indictment alleging a 
dwelling-house to be ‘‘situate at the parish 
aforesaid,’ the parish last mentioned must be 
intended.—R. v. RicHARDS (1832), 1 Mood. & R. 
177; 1 Nev. & M. M. C. 362. 

2029. .]|—An indictment charged that deft., 
at the township of W. on a highway there, leading 
from a highway, leading from the village of W. 
towards C., to another highway, leading from the 
village of W. towards L. by a wall there, extending 
into the said highway by him erected, had en- 
croached, etc. :—Held: the indictment was not 
uncertain as the words “ there’ & “said ’”’ could 
be referred only to the highway first mentioned.— 
R. v. WRIGHT (1834), 1 Ad. & Hl. 484; 3 L. J. Ex. 
$70; 110 EK. R. 1278; sub nom. WRIGHT v. R., 
3 Nev. & M. K. B. 892, Ex. Ch. 


Annotations :—Refd. Ashton v. Brevitt (1845), 14 M. & R. 
106. Mentd. De Bode v. R. (1848), 13 Q. B. 364; R. v. 
Seale, R. v. Alford (1855), 24 L. J. Q. BB. 221; Moore v. 
Smith (1859), 5 Jur. N. S. 892; Weymouth Corpn. v. 
eo roe 5 New Rep. 302; Rathbone v. Munn (1868), 


9B. &S 

2030. .|—At the Central Criminal Ct. a 
person was indicted for a burglary in a house, 
which was stated in the indictment to be “at 
the parish of W.”’ Prosecutor stated that the 
correct name of the parish was St. Mary, W. In 
Central Criminal Ct. Act, 1834 (c. 36), s. 2, this 
parish is called ‘‘ the parish of W.” :—Held: the 
description was sufficient.—R. v. St. JoHN (1839), 
9C. & P. 40. 

2031. .]|—An indictment for non-repair of a 
highway stated there was a Queen’s highway for 
carriages, etc.. leading from the town of A. in the 
county of B. towards & unto the village of KE. in 
the same county, a part of which was out of repair. 
The part of the road charged to be out of repair 
was a portion of a lane called F. lane, & it was 
proved that to go from the town of A. to the 
village of E. with a carriage, a person must go 




















** Northern District,’’ without the 
word ‘*‘ Newfoundland.’’-—R. v. BaiRD 
(1853), 3 Nfld. L. R. 398.—NFLD. 

; ; Offence committed on 
boundaries of two counties.}-—In an in- 
dictment under 9 Geo. 4, c. 54, 8. 26, 
the county in which the offence was 
actually committed should be stated 
in the indictment, with an averment 





been committed 


that such offence took place within 
five hundred yards of the county in 
which the indictment was laid.—H. v. 
ron (1837), Craw. & D. Abr. C. 46. 


2084 i. When offence alleged to have 
, outside 
high seas.}—In an indictment for a 
larceny, committed on board a British 
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four miles along the CO. turnpike road, then all along 
F. lane, & then cross the W. turnpike road, & for a 
short distance go along a road which goes from the 
W. turnpike road to the village of E.:—Held: the 
road was not misdescribed.—R. v. STEVENTON 
(INHABITANTS) (1843), 1 Car. & Kir. 55; 1 
L. T. O. S. 56. 

Annotation :-—Mentd. R. v. Turweston (1850), 16 Q. B. 109. 

2032. .|—Where an indictment preferred 
in the Central Criminal Ct. has the proper venue In 
the margin, it is not necessary to state the juris- 
diction in the body of the indictment, in the exact 
words prescribed by Central Criminal Ct. Act, 
1834 (c. 36), s. 3:—Held: ‘‘ within the jurisdiction 
of this ct.’’ was sufficient, although another & a 
different ct. had been referred to in the paragraph 
immediately preceding that allegation.—R. v. 
SATCHELL (1847), 2 Cox, C. C. 187. 

2033. When offence alleged to have been com- 
mitted outside England—In foreign country.]—An 
indictment for murder committed by a British 
subject abroad ought not to state it to have been 
committed at B., in the kingdom of France, to wit, 
at the parish of St. Mary-le-Bow, etc., & it being 
so stated, the ct. directed the London venue to be 
struck out before the bill was found by the grand 
jury.—R. v. HELSHAM (1830), 4 C. & P. 394. 
Annotations :—Mentd. R. v. de Mattos (1836), 7 C. & P. 458 ; 


R. ». O’Connor (1843), 13 L. J. M. C. 33; R. v. Lewis 
(1857), 7 Cox, C. C. 277. 


2034. On high seas.|—In an indictment 
preferred at the assizes for a felony committed on 
the high seas, it is sufficient to allege that the offence 
was committed ‘‘ on the high seas,’’ without also 
averring that the offence was committed within the 
jurisdiction of the admlty.—R. v. JonEs (1845), 
2 Car. & Kir. 165; 1 Den. 101, C. C. R. 

Annotation :—-Refd. R. v. Cunningham (1859), Bell, C. C. 72. 

See Indictments Act, 1915 (c. 90), sched. I., r. 9. 








SUB-SECT. 6.—STATEMENTS AS TO VALUE. 


2035. General rule.|—If an indictment against 
a bkpt. for concealing property, in stating the 
property does not sufficiently specify particu}gr 
parts of it, though it may sufficiently spedy 
others, & those specified may be of the necess@y 
value, the indictment will be bad. = 

Where value is essential to constitute an ofl 
& the value is ascribed to many articled’ col- 
lectively, the offence must be made out as to every 
one of those articles, for the grand jury has only 
ascribed that value to all those articles collectively. 
—Kh.v. ForsyTuH (1814), Russ. & Ry. 274, C. C. R. 
Annotation :—Mentd. Nash v. R. (1864), 9 Cox, C. C. 424. 

2036. Sufficiency of allegation of value—-Value 
of aggregate in indictment under Malicious Damage 
Act, 1861 (c. 97), s. 51.|—-In an indictment under 
sect. 51 of the above Act for maliciously damaging 
personal property, the damage exceeding £5, it is 
not necessary to allege the value of cach article 
injured, but only that the amount of the damage 
done to the several articles exceeded £5 in the 
aggregate.—R. v. THOMAN (1871), 24 L. T. 398; 
35 J. P. 518; 12 Cox, C. C. 54, 0. C. R. 

20387. Value of bank-note.]/—An averment in an 
indictment of the value of a bank-note is material. 





vessel, it is sufficient to say upon the 
sea Without saying upon the high seas. 
—R. v. SPRUNGLI (1878), 4 Q. L. R. 
110.—CAN. 


PART VI. SECT. 4, SUB-SECT. 6. 
2035 i. General rule.)—R. v. HORSE- 


territory—On | 
ey beet 20 N. B. R. 4 (Pug.) 529.— 


Part VI.—INDICTMENTS. 


Therefore where a prisoner was indicted for stealing 
a bank-note of the value of £10, & it was proved to 
be of the value of £5 only :—Held: the variance 
was material—R. v. JoNES (1844), 3 L. T. O. S. 
22; 1 Cox, OC. C. 105. | 
See Indictments Act, 1915 (c. 90), sched. I., r. 9. 


SUB-SECT. 7.—STATEMENTS AS TO INTENT OR 
KNOWLEDGE. 

2038. Indictment for obtaining by false pre- 
tences—‘‘ With intent to defraud’’ an _ essential 
averment.|—-Where in an indictment for false 
pretences the words ‘‘ with intent to defraud ”’ are 
omitted, the indictment is bad & cannot be 
amended under Criminal Procedure Act, 1851 


(c. 100), s. 1.—R. v. JAmsEs (1871), 12 Cox, C. C. 127. 
Annotation :-—Refd. Rk. v. Benson (1908), 98 L. T. 933. 


2039. Punishment according to intent found— 
Defence of the Realm (Consolidation) Regulations, 
1914 (Regs. 18 & 57 —-Averment as to intent.]— 
Applt. was indicted under the above regs. for 
attempting to communicate military information 
to the enemy with the intention of assisting the 
cnemy, the averment as to the intent being con- 
tained in the same count as the charge of the 
attempt :—Held: the averment as to intent was 
rightly inserted in the count charging the attempt. 
—R. v. M. (1915), 32 T. L. R. 1; 79 J. P. Jo. 508 ; 
11 Cr. App. Rep. 207, C. C. A. 

2040. Indictment for receiving stolen property— 
Must aver guilty knowledge.|—R. v. KERNON 
(1788), 2 Russell on Crimes & Misdemeanours, 
7th ed., p. 1479, n. 

~ Indictment Act, 1915 (c. 90), sched. I., r. 10. 


8.—DUPLICATION OF CHARGE. 
A. When more than one Offence may be charged in 
the same Count. 
(a) Same or Continuous Acts. 
2041. Where offence consists of only one act— 


Libelling two persons by same words.|—KH. v. 
BENFIELD & SAUNDERS, No. 2078, post. 


stab, 


22] 


2042. ——— Uttering of a number of forged 
instruments at the same time./—An indictment 
may charge in the same count the uttering of a 
number of forged instruments if these were all 
uttered at the same time, nor will the ct. put 
prosecutor to election on which receipt to proceed. 


—R. v. THomas (1800), 2 East, P. C. 984; 2 
Leach, 877. 
2043. ——— Assaulting two persons at the same 


time.]—ANON. (1773), Lofft, 271; 98 E. R. 646. 

2044. Robbing from two persons by the 
same acts.|—An indictment for robbery, which 
charges prisoners with having assaulted G. & H. 
& stolen 2s. from G. & 1s. from H., is correct, if 
the robbing of G. & H. was all one act.—R. v. 
GIDDINS (1842), Car. & M. 634. 

2045. ——— Stealing coal of several proprietors 
at one shaft.|—Where a prisoner was indicted in 
one count, for stealing from the mine of one G. 
coal, the property of the said G., &, in the same 
count, for stealing from the mines of thirty other 
proprietors coal, the property of each of such 
other proprictors, & it appeared that all the coal 
so alleged to have been stolen had been raised at 
one shaft :—Held: although, for the sake of 
convenience in trying prisoner, the judge might 
direct the jury to confine their attention to one 
particular charge, yet prosecutar was entitled to 
give evidence in support of all the charges laid in 
the indictment.—R. v. BLEASDALE (1848), 2 Car. 
& Kir. 765. 

Annotations :—Refd. R. v. Rearden (1864), 4 ¥. & I. 76; 


R. vw. Firth (1869), L. R. 1 C. C. R. 172; BR. v. Henwood 
(1870), 22 L. T. 486. 


2046. Indictment for stealing various goods— 











presumption is that the taking is at one time.- 
RR. v. RYE (1909), 2 Cr. App. Rep. 155, C. C. A. 
2047. Where offence consists of continuous 
acts—Larceny of gas.|—-A. stole gas for the use of 
a manufactory by means of a pipe which drew | 
the gas from the main without allowing it to pass 
through the meter :—Held: as the pipe always 
remained full, there was, in fact, a continuous 
taking of the gas, & not a series of separate takings, 
but, even if the pipe had not been thus kept full, 





is good.—fh. v. q. Shooting with intent to murder 


2038 i. Indictment for obtaining by 
false pretences—“* Falsely & fraudu- 
lently.’’}—An indictment against J. 8. 
bore, **‘ You did pretend to J. H.... 
that you were possessed of a sum of 
money amounting to £1,900... & that 
you were about to receive payment of 
the money, & did thus induce him to 
give you credit to the amount of 
£46 98s, 9d., which you failed to pay & 
had no intention of paying.’’ Objection 
to the relevancy in respect that the 
facts set forth did not constitute a 
crime repelled, on the ground that 
under the Criminal Procedure Act, 
1887, the words ‘falsely & fraudu- 
Jently ’? were to be read into the in- 
dictinent as qualifying the word “ pre- 
tend,’? & that when this was done the 
indictment was relevant.—H.M. Apvo- 
CATE v. SWAN (1888), 16 R. (Ct. of 
Sess.) 34.—SCOT. 

k. Grievous bodily harm—‘* Mali- 
ciously.”’"J}—-An indictment under 12 
Vict. 8. 29, for causing grievous bodily 
harm must allege the offence to have 
been committed ‘‘ maliciously ’’ in the 
words of the Act.—R. v. JoPE (1855), 
3 All, 161.—CAN. 


I, .}-An indictment for 
doing grievous bodily harm, which 
alleged that the prisoner did “ feloni- 
ously stab, cut, wound” instead of 
alleging, in the terms of 32 & 33 Vict. 
c. 20, 8. 17, that he did “‘ unlawfully & 











FLYNN (1878), 2 bP. & B. 321.—CAN. 

m. Larceny —~ ‘* Feloniously.’*] — 
An indictment charged that the 
** prisoner did steal,’ without charging 
that it was done feloniously. Before 
pleading the prisoner’s counse] moved 
to quash the indictment. After argu- 
ment, the presiding judge allowed the 
indicLment to be amended under 32 
& 33 Vict. c. 29, 8. 32, by adding 
the word ‘* feloniously.’’ The prisoner 
was found guilty upon the amended 
indictinent :— Held; the indictment 
without the ‘* feloniously ’? was bad.— 
R. v. MORRISON (1879), 18 N. B. R. 
682.—-CAN. 


oe 





n..— -.}—R. v. INGLIS (1893), 
25 N.S. R. 259.—CAN. 

oO. “ Unlawfully did steal.’’) 
—-Prisoner was tried on the charge 
that he ** unlawfully did steal one piece 
of Oregon pine wood ”’ :—-Held: the 
words “‘ unlawfully did steal’? in the 
charge meant & included cverything 
necessary to constitute the offence of 
theft or stealing as defined by the 
Code, 8. 305.—R. v. GEORGE (1902), 35 
N. Ss. Hi. 42.—CAN. 

p. Malicious injury to property — 
‘“* Feloniously.”)}—In an indictment 
purporting to be under 32 & 33 Vict. 
c. 22, 8. 45 (D), for malicious injury to 
property, the word ‘‘ feloniously ’’ was 
omitted :—Held: bad.—R. v. GOUGH 
(1883), 3 O. R. 402.—CAN. 





—‘* Feloniously ’'—“ Of Malice ufore- 
thought.”’)} —-R. vu. BULMER (1881), 33 





L. C. J. 57.--CAN. 
Yr. -J-~An indictment that 
“A. B. attempted to kill & murder 


C. D.”’ sufficiently discloses an indict- 
able offence, & the ct. has the power 
to allow it to be amended so us to read 
that ‘“‘ A. B. with intent to commit 
murder, shot at C. D.”—IR. vu. MOONEY 
(1905), Q. R. 15 K. B. 57.—CAN. 

8. “* Unlawfully & maliciously.’ }— 
An accused is entitled to know with 
certainty & accuracy the exact value 
of the charge brought against him. 
But where the accused fully understood 
the nature of the offence with which 
they were charged, they had clearly 
not been prejudiced by the omission 
of the words ‘“‘ unlawfully & malici- 
ously ”? occurring in Act) VI of 1908, 
8. 4 (b).—AMRITA JuaAL HAZRA wv. RR. 
(1915), I. L. R. 42 Cale. 957.— IND. 


PART VI. SECT. 4, SUB-SECT. 8.— 
A. (a). 


t. Where offence consists of only 
one acl—False Peas }—The in- 
dictment charged that deft. unlaw- 
fully & by false pretences obtained an 
order from A., one of the municipality 
of B., requiring the delivery of certain 
wheat by C., & py preventing the order 
to C., did fraudulently procure nine 
bushels of wheat from C., of the goods 
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Sect. 4.—Form of indictments: Sub-sect. 8, A. (a) & 





‘the taking would have been continuous, as it 
was substantially all one transaction.—R. v. FIRTH 
(1869), L. R. 1 O. R. 172; 38 L. J. M. O. 54; 
19 L. T. 746; 33 J. P. 212; 17 W. R. 327; 11 
Cox, C. C. 934, C. OC. R. 

Annotations :—Refd. RB. u Henwood (1870), 22 L. 486 ; 
RK. v. Bond, [1906] 2 K. B. 389; Erie sents, Natural 
Gas & Fuel Co. v. Carroll, [1911] A. C. 105 
2048. Keeping a betting house. .|— Where an 

information charged deft. with having on Oct. 5, 

& on divers other days & times between Oct. 5 & 

the laying of the information, Nov. 16, being 

then the occupier of a certain house, knowingly & 
wilfully kept & used the same for the purpose of 
his betting with persons resorting thereto :— 

Held: a conviction for so keeping & using the 

house on Nov. 8 was good & valid.— ONLEY v. GEE 

(1861), 30 L. J. M. C, 222; 4 L. T. 388; 25 J. P. 

342; 7 Jur. N.S. 570; QW. R. 662. 


Annotations -—Refd. Ex p. Burnby, eo 2K. 
Parker v. Sutherland (1917), 116 L. 


2049. Keeping a brothel vA eeagieuGn for 
permitting premises to be used as a brothel upon 
several separate days is good, as the offence is a 
continuing one.—Ea2 p. BuRNBY, [1901] 2 K. B. 





B. 458 ; 





458; 45 Sol. Jo. 579; sub nom. R. v. BuURNBY, 
70 L. J. K. B. 739; 85 L. T. 168; 20 Cox, C. C. 
25, D. C. 

2050. ——— Embezzlement of various sums 


charged in the aggregate.|—If a servant be in- 
dicted under 7 & 8 Geo. 4, c. 29, for embezzlement, 
& the indictment contain only one count, charging 
receipt of a gross sum on a particular day, & if it 
turn out that the money was received in different 
sums, on different days, prosecutor must make 
his election, & confine himself to one sum & one 
day.—R. v. WILLIAMS (1834), 6 C. & P. 626; 2 
Nev. & M. M. C. Cae 
Annotation :-~—-Refd. KR. v. a (1836), 7 C. & P. 281; 

R. v. Balis (1871), oi L. T. 76 

2051. .|—It was the duty of prisoner, 
a member of a copartnership, to receive money for 
the copartnership, & once a week to render an 
account & pay over the gross amount reccived 
during the previous week. During each of three 
several weeks, within six months, prisoner re- 
ceived various small sums, & failed to account: for 
them at the end of the week, or to pay over the 
gross amount, but embezzled ‘the money :—Held: 
he might properly be charged with embezzling the 
weekly aggregates. Three acts of embezzlement 
of such weckly aggregates within six months might 
be charged & proved under one indictment, & 
evidence of the small sums received during each 
week was admissible to show how these aggregates 
were made up.—RH. v. BALLS (1871), L. R.1 C. C. R. 
828; 40 L. J. M. C. 148; 24 L. T. 760; 35 J. P. 
820; 19 W. R. 876; 12 Cox, C. C. 96, CG. C. RB. 


(b) Acts laid Conjunctively. 
2052. Endeavouring to incite to mutiny—Two 
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be charged in same count.]—Semble: if one 
endeavour to incite to mutiny comprise two separate 
offences, a count in an indictment charging that 
endeavour may contain those two offences.— 
R. v. FULLER (1797), 1 Bos. & P. 180; 2 Leach, 


790; 126 BE. KR. ele 
Annotations :—Refd. R. : Bowen eta 1 Cox, ©. CO. 88; 
eee (1844), 4 L. T. 233: Wray v. Toke 
(1348) 12 Q. B. 492. Mentd. te : "Nield (1803), 6 Kast, 
417; Peake v. ‘Carri n (1821), 2 Brod. 399 


, & P. 289; O'Connell v. . (1844), 


R. v. Caspar Serie 9 
553 864), 4 B. & S. 715; 


11 Cl. & Fin R. v. Hague (1 
Allen v. Flood, 11808] A.C 


2058. Composing, arinding & publishing a ljbel.| 
—If deft. is charged by a count in an indictment 
with having composed, printed & published a 
libel, & the evidence is that he only composed & 
published it, he may be found guilty of composing 
& publishing & acquitted of the printing.—R. v. 
WILLIAMS (1811), 2 Camp. 646, N. P. 

2054. Publishing libel with intent to defame & 
to bring administration of justice into contempt.|— 
Where a libel was alleged to have been published 
with intent to defame certain magistrates & also 
to bring the administration of justice into con- 
tempt :—Held: it was sufficient to prove a pub- 
lication with either of these intentions.—R. wv. 
Evans (1821), 3 Stark. 25, N. P. 

2055. Assault with intent to abuse & carnally 
know.|—-Whcere an indictment charges an assault, 
with intent to abuse & carnally know, deft. may 
be convicted of an assault hae intent to abuse 
simply.—R. v. DAWSON (1821), 3 Stark. 62, N. P. 

2056. Assault & carnally knowing & abusing -|— 
An indictment charged that G., in & upon D., a 
girl above the age of ten & under the age of twelve, 
unlawfully did make an assault, & did then 
unlawfully & carnally know & abuse her :—Held: 
the indictment contained two charges, one of 
common assault, & the other of the misdemeanour 
under Offences against the Person Act, 1861 
(c. 100), s. 51, & prisoner might be convicted of 
a common assault upon it.—R. v. GUTHRIE (1870), 
L. R. 1 C. C. R. 241; 389 L. J. M. C. 95; 22 L. T. 
485; 34 J. P. 501; 18 W. R. 792; 11 Cox, C. C. 
522, 0. C. R. 

Annotations :—Consd. ae a eee 21 a 1), 284; 
R. v. Bostock (1893 on 700. entd. R. v 
Coney (1882), 8 Q. B. 53h” 

2057. Destroying, acneine & injuring register.|— 
R. v. BOWEN, No. 1967, ante. 

2058. Training & drilling—Unlawtful Drilling 
Act, 1819 (c. 1).]—A count in an indictment, under 
sect. 1 of above Act, is not bad for duplicity, 
though it charges the offence which is prohibited, 
& the offence for which a penalty is imposed.—R. 
v. lLunr (1848), 8 Cox, C. C. 215. 


B. W eda more than one Offence may not be charged 
in the same Count. 
(a) Different Acts. 
2059. Manslaughter against two by different 
acts.|—-A coroner’s inquisition stated that D., or 
May 27, struck R. with a poker on the head, & 


separate offences comprised in one endeavour may | with his hands on the breast, & gave her divers 











ee enemy sree ne se ee a etn en 


& chattels of the municipality, with 
intent to defraud :—Held: sufficient 
in substance, not being uncertain or B., 


count that H. di 


double, but in effect charging that 
deft. obtained the order & by present- Held: 
ing it obtained the wheat by false pre- duplicit 


tences.—-R. v. CAMPBELL (1859), 18 
U. CG. R. ee paar 

J—R Ne OLAN 
Was 54 x OS. 102 ; 57. D: R. 
304; 35 Can. Crim. Cae! 20 AN. 
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intents 


b. Wounding & maiming.) — The 


indictment charged in the second 
stab, cut, & wound 
with intent, wilfully & feloniously, 
to. maim, disable, & disfigur 
this count was not bad for 
, 88 joining in the same count 
several felonies committed with several 
; as even if the felonies were 
several, they were of the same degree, 
& related to the same _ transaction.— 
KK. v. HINCHY (1826), Batt. 509.—IR. 


PART VI. SCE: aaa 8.— 
» (a). 
0. General.gule.}—An indictment is 











clearly bad where two offences ar 
charged in a single count.—R. 2 
BLACKIE (1868), 7 N. S. R. 383.—CAN 


@ him :— d. .}~An indictment or charg 
was bad for uncertainty & for havin; 
charged in one oul more offence 
than one.—R. CEaNN (1918), 4 
O. L. R. 385; 44, D.L . R. 707.—CAN 


single head of charg: 
welating to three offences of th 
same kind, is defective for duplicit 
& not misjoinder ; ; but a trial unde 
such a charge is not bad unless th 
accused has been prejudiced thereby.- 
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mortal bruises & contusions, &, that F., on June 23, 

kicked R. on the belly, & thereby gave her one 

mortal bruise & contusion. It then averred that 

R., of the mortal bruises, etc., given by D., 

languished from May 27 until July 1, & of the 

mortal bruise, etc., given by F. languished frbm 

June 28 till July 1, & then died of the mortal 

bruises & contusions on the head and breast, 

together with the mortal bruise & contusion on 
the belly. The conclusion was, that D. & F. in 

manner & by the means aforesaid, feloniously did 

kill & slay KR. :—Held: the indictment was bad.— 

R. v. DEVErT & Fox (1838), 8 C. & P. 639. 

2060. Assaulting two persons.|—A man cannot 
be prosecuted upon one indictment for assaulting 
two people.—R. v. CLENDON (1730), 1 Barn. K. B. 
337; 2 Ld. Raym. 1572; Sess. Cas. K. B. 182; 
2 Stra. 870; 92 E. R. 517. 

Annotations :-—Dbtd. R. v. Benfield (1760), 2 Burr. 980; 
R. v. Pelham (1846), 8 Q. B. 959 (22. v. Clendon is not law 
now (LORD DENMAN, C.J.)). 

2061. Incest on divers days.J|—An indictment 
under Punishment of Incest Act, 1908 (c. 45), 
charged in one count that offences were committed 
‘‘ on divers days between the month of Jan., 1909, 
& Oct. 4, 1910,” & in another count that offences 
were committed ‘‘ on divers days between Oct. 4, 
1910, & the end of Feb. 1913.’ At the trial, after 

risoner had pleaded not guilty & the jury had 
een sworn, objection was taken that the indict- 
ment was bad for duplicity. The objection was 
overruled & prisoner was convicted. On appeal: 
—Held: the indictment was bad in that it charged 
more than one offence in each count, but as prisoner 
had not in fact been embarrassed or prejudiced in 
his defence by the presentment of the indictment 
in this form, there had been ‘‘ no substantial mis- 
carriage of justice,’? & the appeal must therefore, 

be dismissed under Criminal Appeal Act, 1907 

(c. 23), s. 4 (1). 

Qu. : whether an objection that an indictment 
is bad on its face can be taken after plea or after 
verdict.—R. v. THompson, [1914] 2 K. B. 99; 
83 L. J. K. B. 643; 110 L, T. 272; 78 J. P. 212; 
30 T. L. R. 2238; 24 Cox, C. C. 43; 9 Cr. App. 
Rep. 252, C. ©. A. 

2062. Extortion from different persons 
different days.|—-R. v. RoBEerts, No. 1957, anfe. 

2063. Subornation of four persons to commit 


on 
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perjury.|—An indictment charged that prisoners 
& each of them did endeavour to suborn four 
persons to commit perjury. 

‘*They did suborn’’ implies that they & each 
of them did suborn, & if the indictment were, that 
they did suborn, it would have been good (Ray- 
MOND, C.J.).—R. v. LONGBOTOM (1729), 1 Barn. 
K. B. 314; Fitz-G. 56; 94 E. R. 213. 

2064. Unlawful acquisition of various articles 
of food—Food Hoarding Order, 1917.|—-Where a 
person was convicted for that he, on or between 
Apr. 9, 1917, & Nov. 22, 1917, did unlawfully 
acquire various articles of food, to wit, sugar & 
flour, so that the quantity in his possession at any 
one time exceeded the quantity ordinarily re- 
quired for use & consumption in his household, 
contrary to the above ord. :—Held: a separate 
offence was committed in respect of each article 
of food hoarded, & as the conviction disclosed two 
offences, it was bad for duplicity.—R. v. HAMMICK, 
Ex p. Murpocu (1918), 87 L. J. K. B. 846; 82 
J.P.169; 347. L. R. 342; 161. G. R. 467, D.C. 


(b) Acts charged Disjunctively. 


2065. Where indictment may apply to either of 
two offences.|—An indictment which may apply 
to either of two different definite offences, & does 
not specify which, is bad.—R. v. MARSHALL (1827), 
1 Mood. C. C. 158, C. C. R. 

Annotations :—Retd. R. v. Bowen (1844), 1 Cox, C. C. 88; 
h. v. O’Brian, Rogan, Donovan, Power, Quinn & McCann 
(1844), 1 Cox, C. C. 126. 

2066. Doing or causing to be done.|—An indict- 
ment in the disjunctive for ‘‘ making & forging, or 
causing to be made & forged,” is bad, for un- 
certainty.—R. v. STocKER (1695), 5 Mod. Rep. 
137; 1 Salk. 371; 87 BH. R. 568. 

Annotations :—Folld. R. v. Flint (1737), Lee temp. Hard. 370. 
Consd. R. v. Morley (1827), 1 Y. & J. 221. Refd. R. v. 
Ward (1726), 1 Barn. K. B. 10; ~ K. v. Stoughton (1731), 
2 Stra. 901; KR. v. Middiehurst (1757), 1 Burr. 399. 

2067. J|—R. v. STOUGHTON (1731), 2 Stra. 
901; 1 Barn. K. B. 347; 93 Kh. R. 927; sub nom. 
R. v. SrowTon, 1 Barn. K. B. 425. 

2068. |—An indictment charging the 
offence in the disjunctive, as ‘‘ conveying or 
causing to be conveyed,” is bad.—R. v. FLInt 
(1737), Lee temp. Hard. 370; 95 Hi. R. 240. 
Annotation :-—Refd. R. v. Morley (1827), 1 Y. & J. 221. 











MvusAI SINGH v. R. (1913), I. L. R. 41 
Calc. 66.—IND. 

f. -J—An accused should not 
be charged with more than ono offence 
in a particular count. If it is clear on 
the face of the indictment that a 
count contains more than one offence, 
& no objection is taken before the plea, 
or if it is not clear, & evidence is 
attempted to be led & no objection is 
taken, it is too late to raise the objec- 
tion afterwards where there is no pre- 
judice to the accused.—R. v. VIVIAN 
(1917), T. P. D. 588.—S. AF. 

g., Offence charged on divers duys.] 
—While an indictment charging the 
commission of a certain offence ‘ on 
or about Aug. 8, 1920, & on & at divers 
other days & times, before that date ’’ 
is objectionable in that it charges the 
commission of more than one offence, 
yet if no evidence is offered of other 
offences before said date, it cannot be 
said that the irregularity caused any 
substantial wrong or miscarriage to 
the accused, & under Criminal Code 
8. 1019, a ct. of appeal should not hold 
that the trial judge was wrong in 
refusing to quash the indictment.—Rh. 
v. PARKIN, [1922] 1 W. W. R. 732; 66 
D. L. R. 175; 37 Can. Crim. Cas. 35; 
$1 Man. L. R. 438.—CAN. 

h. Embezzlement. ]|}— Deft. was charged 
with having between certain dates, 





while acting as _ cashier, received 
various sums of money for which he 
was bound to account, but which he 
unlawfully & fraudulently converted to 
his own use. Objection was taken on 
the part of deft., that each taking 
constituted a separate offence, leave 
to amend was granted by substituting 
separate charges covering the amount 
specified in the original charge.—R. v. 
Cross (1909), 43 N. S. R. 320; 8 
K. LL. R. 414; 14 Can. Crim, Cas. 171.— 
CAN. 

k. .]— Under Embezzlement 
Act no one act of embezzlement can 
bo aided or in any way worked out by 
proving any other act of embezzle- 
ment; each charge is perfectly inde- 
pendent of the other, & the corpus of 
the crime in each case is the particular 
act of embezzlement charged, & not a 
gencral intention or design to embezzle, 
It is therefore right that the different 
acts of embezzlement, nelther having 
any legal connection with the crime 
involved in the other, should be stated 
in different counts.—R. v. DUFFY 
(1849), 1 Ir. Jur. 81, 105.—IR. 


1. Assault & neglect.)— A_ father 
was charged with neglect of his son. 
The first count of the indictment 
averred not onl neglect but 
also assault. here was a second 
count for assault. The only evidence 





of assault was that the son was de- 
prived of his liberty by the door of his 
room being fastened. The jury found 
prisoner guilty of wilful neglect, but 
acquitted him of assault :—IWeld: the 
conviction should stand.—R. v. Wat. 
SON (1896), 30 I. L. T. 135.—IR, 

m. Adultery.}— A conviction for 
adultery on two counts of an indict- 
ment, the first charging an offence on 
Sept. 16, 1913, & the second an offence 
on Mar. 14, 1914, will not be quashed 
on @& case reserved on objection that 
the evidence adduced in support of the 
second count was not admissible in 
support of the first, if the accused 
failed to avail himself of the privilege 
of applying to have each count tried 
separately.—-R. v. STRONG (1915), 43 
N., B. R. 190.—CAN. 


PART VI. SECT. 4, SUB-SECT. 8.— 
B. (b). 


2065 i. Where indictment may apply 
to either of two offences.}—An indict- 
ment libelled that the accused, M. & 
C., ‘did steal E., a girl aged eight 
years & three months, then resident 
with her grandfather, N.”; “& 
further or otherwise,’ the accused C., 
‘‘ knowing E. to have been stolen, did, 
for the purpose & with the effect of 
presenting the girl’s mother, R. & N., 
or either of them, obtaining the custody 
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Sect. pets of indictments: Sub-sect. 8, B. (6); 





2069. - ~J—Upon indictments it has been so 
determined that an alternative charge is not good ; 
as forged or caused to be forged, though one only 
need be proved if laid conjunctively as ‘‘ forged 
& caused to be forged ’’ (LORD MANSFIELD, C.J.).— 
en MIDDLEHURST (1757), 1 Burr. 399 ; 97 E. R. 
FOES ra Ex p. Rabbits & Parsons Seat 3 

L. J. O. 8S. K. B. 230; Hx p. Pain (1826), 5 B. & C. ; 

Ex p. dy iRBO), 9 C. B. 201. 

2070. .|—An information stating that deft. 
imported or caused to be imported foreign silks, 
is bad for uncertainty.—R. v. MORLEY (1827), 
1Y. & J. 221; 148 BH. R. 653. 

Annotation :——Refd. A.-G. v. Barrell (1827), 1 Y. & J. 495. 
2071. --—-.]|——-R.. v. BRADLAUGH, No. 2106, post. 
2072. ‘* Assisting or otherwise concerned in ’’— 

8 Anne,c.7, s. 17.|—-On objection to a count in an 

information under sect. 17 of the above Act, 

charging that deft. was assisting, or otherwise 
concerned in, the unshipping of prohibited & 
uncustomed goods, that it was a charge of two 
distinct offences by the same count, & therefore 
bad, either for duplicity or uncertainty :—Held : 
the words did not involve two distinct offences. 

It was the established & ancient practice, cursu 

scaccarit, so to charge the offence in such in- 

formations.—-A.-G. v. FARR (1817), 4 Price, 122; 

146 BE. R. 414. 

Annotation :-—Consd. R. v. Morley (1827), 1 Y. & J. 221. 





2073. Servant or agent.|—SmyTuEs CASE (1622), , 


Palm. 318; 81 E. R. 1101. 
Annotation :-—Mentd. Shoppee v. Nathan, [1892] 1 Q. B. 245. 

2074. Messuage or tenement.|—-Where an in- 
dictment was laid for a forcible entry into a 
certain messuage or tenement, & one garden & one 
orchard :—Held: the indictment was faulty as 
to the messuage or tenement, but good for the 
residue.—R. v. BANKS (1725), Sess. Cas. K. B. 
103; 93 EK. R. 104. 

2075. Used violence or intimidated—Conspiracy 
& Protection of Property Act, 1875 (c. 86), s. 7 (1).| 
——Three counts of an indictment charged a prisoner 
under sect. 7, sub-sect. 1 of the above Act with 
having ‘‘ with a view to compel K. to abstain from 
that for which he had a legal right to do, used 
violence to or intimidated K.’’ :—Held: the in- 
dictment was bad for duplicity.—R. v. EDMONDES 
(1895), 59 J. P. 776. 

2076. Not authorised by Indictments Act, 1915 
(c. 90)—Stole or with intent to steal ripped & 
severed or broke—Larceny Act, 1916 (c. 50), s. 8 (1).]| 
—The Indictments Act, 1915, (c. 90) Sched. 1, 
r. 5, does not authorise the charging in one count 
of an indictment of two separate felonies in the 
alternative. Therefore an indictment under the 
Larceny Act, 1916 (c. 50), s. 8 (1), which charges a 

risoner in one count that he ‘‘ stole, or, with 
intent to steal, ripped & severed or broke,”’ certain 
fixtures, is bad for uncertainty.—R. v. MoLLoy, 
[1921] 2 kK. B. 364; 90 L. J. K. B. 862; 85 J. P. 
233; 37 T. L. R. 611; 65 Sol. Jo. 5384; 27 Cox, 
C. C. 34; 15 Cr. App. Rep. 170, C. C. A. 


of the girl E., detain & secrete the girl ’’ —Held: 
between certain specified dates in 
certain specified houses.—Held: the 
charges were libelled alternatively, & 
it did not make the indictment in- 
competent that they were also libelled 


the 


cumulatively. — H.M. ADVOCATE v. 
CooK (1897), 9 Adam, 471; 5S. L. T. 
254.—SCOT. ora 


n. ‘‘ Manage or assist in manage- 


conviction was not open to 
the objection of being a general con- 
viction upon alternative charges in 
respect that ‘‘ manage 
management 
mutually exclusive & consequently 
were not truly alternative charges.-— 
van v. SMITH, [1919] 8. C. CJ.) 9. 


0. ‘Cheque or order.”)— An in- 


CRIMINAL LAW AND PROCEDURE. 


SUB-sECT. 9.—JOINDER OF DEFENDANTS. 
A. Joint Offences. 

2077. General rule.|—-Two persons may be 
jointly indicted for speaking words, though a 
joint action of the case cannot be brought against 
two for words spoken by them both (per Cur.).— 


WILLIAMS v. CUSTODES, (1650), Sty. 244; 82 
EK. R. 680. 
2078. ——_-.]—Where two persons joined in an 


act of Singing a libellous song in the street at a 
person’s door with intent to discredit him & his 
children :—Held: this was one entire offence & 
both defts. might be joined in the same indictment. 
—R. v. BENFIELD & SAUNDERS (1760), 2 Burr. 
980; 97 E. R. 664. 
Annotations :—Folld. Young v. R. ( 
Refd. O’Connell v. (184 ae 11 Cl. & Fin. 155; RK. v. 


Castro (1880), 5 Q. * D. R. v. Lockett, Grizzard, 
Gutwirth & Silverman, [1914] 2K. 3 720. 


2079. .|—Youna v. R., No. 2148, post. 

2080. -|—Where A., knowing that goods 
have been stolen, directs B., his servant, to receive 
them into his premises, & B. .» in pursuance of that 
direction, afterwards receives them in A.’s absence, 
B. knowing that they had been stolen, they may 
be jointly indicted for receiving them.—R. v. 
Parr, Brown, MILLER & HOLBORNE (1841), 2 


Mood. & R. B46, 
Annotations :—Distd. RK. v. Matthows nae 4 Cox, C. 
214, Refd. 1%. v. Wiley (1850), 2 Don. 


2081. Extortion by two—From sane person. |-— 
If two collectors of rates collect money fraudulently 
from the same person, they may be indicted for 
it jointly.—R. v. ATKINSON (1706), 11 Mod. Rep. 
79; 1 Salk. 382; 2 Ld. Raym. 1248; 88 E. R. 906. 
Annotation : :—Reid. Hardyman v. Whitaker (1748), 2 East, 

»,n 

2082. Joint resulf—From acts of defendants 
severally.|——-On an indictment for nuisance to a 
public canal navigation, the jury found that the 
acts creating the nuisance were done by defts. 
severally :—Held: as the nuisance was the result 


1789), 3 Term Rep. 98. 








Cc. 


in one indictment, which stated the acts to have 
been several.—H. v. TRAFFORD (1831), 1 B. & Ad. 
874; 109 EK. R. 10113; on appeal, sub nom. TRAF- 


FORD v. R. (1832), 8 Bing. 204, Ex. Ch. 

Annotations a rd R. v, Derbyshire (1842), 2. Q. B. 745; 
Tancred v. Christy Saige 124M. & W. 316; R.v. G. oe of 
England ah (1846), 9 Q. B. 315; Camphell v. R. 18d), 
11 Q. B. 814; De Bode wv. R. (1849), 14 Jur. ee Roch- 
dale Canal Co. v. King a 14 Jur. 16; R. . Charles- 


worth (1861), 1 B. & S Ridge v. Mid. Ry. (1888), 
Dol. bs 60% Geel. Crowe. (1921]1 A. C. 395. 


2083. Defendants not jointly implicated in each 
offence—-Election by prosecution. |—If several defts. 
are charged in one indictment with several assaults, 
& the evidence shows that they were not all jointly 
implicated in each, prosecutors will be put to their 
election as to which count they will proceed upon. 
They will not be allowed to convict some of the 
defts. on one count, & others upon another.-——R. v. 


' GREEN (1847), 11 J. P. 246. 


2084. Effect of proof of distinct felonies.|— 
Two persons charged in an indictment with a 
joint felony ought not to be sentenced thereon o1:' 
proof of two distinct felonies. If a verdict of 


word ‘‘or’”’ being taken not as dis- 
ques but as meaning otherwise 
called.— R. v. Haun (1877), 3 C. A. 
” & * assist in 317.—N.Z. 

of’? were not 


PART VI. SECT. 4, SUB-SECT. 9.-—A. 
p. Misdemeanour against registrar & 


his rod Ved .}—An indictment charging 
a misdemeanour against a registrar & 


ment of.’’*}—A husband & wife were 
charged that they did manage or 
assist in the management of a brothel : 


dictment describing the forged instru- 
ment as a cheque or order for the pay- 
ment of money was held good, the 


his deputy jointly is good if the facts 
establish a joint offence.—R. v, Brnga- 
MIN (1854), 4 C. P. 179.—CAN, 


Part VI.—INDICTMENTS. 


guilty be given against both, judgment may be 
given against the party who is proved to have com- 
mitted the first felony in order of time.—R. v. 
Dovey & Gray (1851), 2 Den. 86; 4 New Sess. 
Cas. 572; 20L. J.M.C. 105; 16L. T. O. S. 539 ; 
15 J. P. 69; 15 Jur. 230; 4 Cox, O. C. 428; sub 
nom. R. v. GRAY, T. & M. 411, C. C. R. n 

2085. Court may order separate trials—Indict- 
ment containing joint & several counts.|—An in- 
dictment on which several defts. are charged may 
contain counts charging offences against individual 
prisoners as well as counts charging all the prisoners 
jointly. If it is likely that injustice may be 
caused to any prisoner by trying all the prisoners 
together, the ct. may order prisoners to be tried 
separately.—R. v. Cox (1898), 77 L. T. 534; 14 
T. L. R. 122; 18 Cox, C. C. 672, C. C. R. 

2086. Each defendant need not be charged in 
each count of joint indictment.]—In a joint in- 
dictment each deft. need not be charged in each 
count thereof. 

What charges may be joined in the same indict- 
ment is within the discretion of the judge at the 
trial, subject to the provisions of Indictments 
Act, 1915 (c. 90).—R. v. HooLEyY, MACDONALD & 
WALLIS (1922), 92 L. J. K. B. 78; sub nom. R. v. 
HWoo.eyY, R.v. MACDONALD, R. v. WALLIS, 127 L. T. 
228; 87 J. P. 4; 38 T. L. R. 7243; 27 Cox, C. C. 
248; 16 Cr. App. Rep. 171, C. C. A. 


B. Separate Offences. 


2087. General rule.|—Although four persons can 
be indicted for several offences in one indictment, 
yet if their offences are several the indictment 
ought to be severable.—R. v. ANON. (1623), Palm. 
367; 2 Roll. Rep. 345; 81 E. R. 1127. 

Annotations :—Refd. R. v. Harvey (1731), Sess. Cas. K. B. 

122; K.v. Kingston (1806), 8 Kast, 41. 

2088. -|—BROOKE’S CASE (1640), 2 Hale, 
P. C. 1743; 2 Roll. Abr. 81. 

Annotations :—Refd. R. v. Atkinson (1706), 1 Salk. 382; 


R. v. Weston (1725), 1 Stra. 623; Hardyman v. Whitaker 
(1748), 2 Hast, 573, n.; R.v. Kingston (1806), 8 Kast, 41. 


didi .J—ANON. (1647), cited 2 Hale, P. C. 
Annotation :-—Refd. R. v. Kingston (1806), 8 Kast, 41. 

2090. -|—Where several persons were in- 
indicted jointly for an offence which must be 
several :—Held: the indictment would be quashed. 
—R. v. WESTON (1725), Sess. Cas. K. B. 188; 1 
Stra. 623; 93 E. R. 190. 

2091. ———.]—An indictment for unlawfully 
exercising a trade may be quashed if several defts. 
be joined in it.—R. v. TUCKER (1767), 4 Burr. 2046 ; 














98 BK. R. 66. 
2092. ——~— Not an absolute rule of law.|— 
PART VI. SECT. 4, SUB-SECT. 9.—B. 2095 il. 


2087 i. General rule.}] — Several ac- 
cused cannot be charged in the samo 
indictment if the facts constituting the 
alleged offence are in each caso distinct 
& separate, even though the charges 
are in respect of the same class of 
offence.—CHANG WING »v. R. 
T. S. 767.—S. AF. 


2087 ii. .}++—-Where two accused 
persons were jointly charged in one 
countwith having used abusive language 
in contravention of Police Offences 
Act, 5. 10 :—Held: the use of abusive 
language by the two accused, being 
an offence which is several in its nature, 
it was not competent to charge the 
accused jointly.—-R. v. KEYTER (1917), 
EK. D. L. 250. AF. 


anot 
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2095 v. 





ee 
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2095 i. On charge of perjury.) — In 
cases of giving false evidence, a 
separate charge against each prisoner 
must be framed, & separate trials 
pels ANON: (1867), 3 Mad. 32,— 


340; 


2100 ii. 
DREVER & TYRE 
680; 238. L. R. 





J —VOL r XIV. 


( .}—A person accused of 
perjury is entitled to have the specific 
charge made against him tried quite 
penny) vearncara of a like charge against 

er person.—R. v. BHAVANISKAR 
nooo (1868), 5 Bom. Cr. Ca. 55.— 


1905), 2096 iii. ——-.J—R. v. RUTTER RAM 
: (1870), 2. N. W. 21.—IND. 


— R. 
MISSER (1871), 7 B. L. R.66 316 W. R. 
47.—IND., 


-}—The act of perjury 
being a separate act prisoners should 
be indicted separately therefor.—R. 
v. APRIL (1889), 9 K. D. C. 177.—S. AF. 


PART VI. SECT. 4, SUB-SECT. 9.—C. 


2100 i. Matter for discretion of court.} 
—PROSKO v. R. (1922), 66 D. L. R. 
37 Can. Crim. Cas. 
8. C. R. 226.—CAN, 
-J—H.M. ADVOCATE Ut. 
(1885), 5 Couper, 
77.—SC 
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It is no objection on demurrer that several different 
defts. are charged, in different counts of an indict- 
ment for offences of the same nature, though it 
may be a ground ‘for application to the discretion 
of the ct. to quash the indictment.—R. v. KINGSTON 
(1806), 8 Hast, 41; 103 E. R. 259. 

Annotations :—Folld. R. v. Cox (1897), 77 L. T. 534. Refd. 


R. v. Caspar (1839), 9 C. & P .289; Castro v. R. (1881), 
6 App. Cas. 229. 


2093. -/—If two persons are jointly in- 
dicted for obstructing a highway, & on the evidence 
no joint act of obstruction appears, the judge will, 
as soon as the case for the prosecution is closed, 
put prosecutor’s counsel to elect which of them 
they would proceed against, & then take an 
acquittal for the other.—R. v. LYNN & DEBNEY 
(1824),1C. & P. 527, N. P. 

2094. .|—Larceny Act, 1861 (c. 96), s. 5, 
does not authorise the joinder in one indictment 
of a count for larceny against one deft. alone with 
a count for another larceny against the same deft. 
& another person jointly. Such an indictment is 
bad & may be quashed after verdict.—R. v. 
EDWARDS, [1913] 1K. B. 287; 82 L. J. K. B. 347; 
108 L. T. 815; 29 T. L. R. 1813; 23 Cox, GC. C. 
380; 8 Cr. App. Rep. 128; sub nom. R. v. GILBERT, 
ae a EDWARDS, 77 J. P. 135; 57 Sol. Jo. 187, 

. CO. A. 

Annotation :—Refd. R. v. Thompson, [1914] 2 K. B. 99. 

2095. On charge of perjury.|—-R. v. MACAJAH 
(1731), 2 Barn. K. B. 24; 94 EB. R. 332. 

2096. .]|—Several defts. cannot be joined in 
one indictment for perjury.—R. v. PHILies (1731), 
2 Stra. 921; 2 Barn. K. B. 803; 93 E. ht. 948. 


Annotations :—Distd. HR. v. Young (1788), 1 Leach, 505. 
Refd. Ruck v. A.-G. (1858), 3 H. & N. 208. 


2097. -|—Perjury is not an act in which 
several can join, & several defts. cannot be joined 
in an indictment for perjury.—R. v. HARVEY (1731), 
Sess. Cas. K. B. 122; 93 EH. R. 124. 

2098. No objection after verdict unless applica- 
tion made for separate trial.]|—Where two receivers 
are charged in the same indictment with separate 
& distinct acts of receiving, it is too late after 
verdict to object that they should have been in- 
dicted separately.—R. v. HAYES (1838), 2 Mood. 
& R. 155, N. P. 

2099. -|—If a co-prisoner does not apply 
to be tried separately, no objection on the ground 
of a joint trial will be entertained by the Ct. of 
Criminal Appeal.—R. v. BAKER (1909), 2 Cr. App. 
Rep. 249, C. C. A. 


C. When separate Trial Ordered. 
2100. Matter for discretion of court.]—R. v. 
Ram & Ram, No. 630, anie. 

















q. —— Not reviewable on appeal.) 
—Cranting or refusi of an applica- 
tion for separate trial is entirely in the 
discretion of the presiding judge, & 
where such discretion has been exer- 
cised the Supreme Ct. has no power 
to interfere.—R. v. Luo (1914), T. P. D. 
299,.—S. AF 





r. Prejudice to one _ defen- 
dant.}—Test for determining whether 
prisoners charged on joint presentment 
should be tried separately is whether 
prisoners, or oither of them, would be 
pues by a joint trial.—R. v. 

ODGSON, [1915] V. L. R. 119.—AUS. 


v. MAHARAS 








8. .]—The general rule 
is that persons co indicted should 
be jointly tricd; but when in any 
particular instance this would work an 
injustice to any such joint dofts. the 
judge should, on due cause being shown, 
permit a severance & allow separate 
trials. One ground for the exercise 
of this discretion is that evidence 
which is incompetent against one deft. 
OT. is to be introduced against another, & 


Q 


199; 63 
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2101. .J—It is within the discretion of the 
judge, at the trial whether defts. jointly indicted 
shall be tried severally, & unless one has been 
prejudiced by such joint trial, the ct. will not 
interfere, though it may hear appeals of such 
defts. separately.—R. v. BywaTrers (1922), 17 
Cr. App. Rep. 66, C. 0. A. 

2108. Reviewable by Court of Criminal 
Appeal.|-—-When prisoners are jointly indicted & 
application is made for them to be tried separately, 
the matter is one for the discretion of the judge, 
but such discretion must be exercised judicially. 
But even if it had been exercised judicially the 
conviction would be quashed if it appeared to the 
Ct. of Criminal Appeal that a miscarriage of 
justice had resulted from prisoners having been 
tried together.—R. v. GiBBInNs & Proctor (1918), 
82 J. P. 287; 18 Cr. App. Rep. 134, C. C. A. 

2103. Where one prisoner implicates another. |— 
Where several ais are jointly indicted, the 
judge will not allow a separate trial on the ground 
that the depositions disclose statements & con- 
fessions made ti one prisoner implicating another, 
which are calculated to prejudice the jury, & that 
there is no legal evidence disclosed against the 
other prisoner.—R. v. BLACKBURN, WaALsH & 
Moore (1853), 6 Cox, C. C. 333. 

Annotation :—Mentd. R. v. Godinho (1911), 76 J. P. 16. 
2104. .|/—R. v. JACKSON, No. 560, ante. 
2105. .|—When it appears that the defence 

of each of two persons jointly indicted is incrimina- 

tion of the other, the ct. favours a separate trial 
of each.—R. v. LEE & PARKES (1917), 13 Cr. App. 

Rep. 39, C. C. A. 

2106. When co-prisoner previously convicted of 
similar offence.|—(1) On an indictment of three 
persons jointly for publishing blasphemous libels 
in certain numbers of a newspaper, two of them, 
whose names were on it as editor & publisher, 
having already been convicted on a charge of 
publishing similar libels in another number of the 
paper :—Held: the third, whose case was that he 














Se nee ee ie en ete 


that it would work prejudicially to the stating his reason for not objecting 
being that he did not wish to prejudice 
There was nothing 
in the statement which had not already 
been brought out in the examination 

cross-examination of C.:—Held: 
the trial judge properly cxcrcised his 
discretion in refusing a separate trial.— 


former with the jury.—R. v. MURRAY 
& MAHONEY (No. 2), [1917] 1 W. W. R. 
404; 10 Alta. L. R. 275; 27 Can. 
Crim. Cas. 247; 33 D. L. R. 702.— 
CAN. 

t. -———.]— Separate trial of 
two prisoners jointly indicted allowed 
when there was possibility of both 


his client’s case. 





AND PROCEDURE. 


was not connected with the paper at all, ought to 
be, on his application, tried separately, as his 
trial with the others might possibly Li baeaty him 
in his defence, especially as he desired to call them 
as witnesses, while it did not appear that his 
separate trial could at all embarrass the case for 
the prosecution, as prosecutor would be entitled 
to give any evidence in his power to fix deft. with 
a joint liability for the acts of the others. 

(2) An objection that, as there were fourteen 
counts founded on as many libels, contained in 
eight different numbers of the paper, prosecutors 

ght be called upon to elect on which of them they 
would proceed, was overruled. 

(3) Deft. objected that he was charged with 
having published, or caused to be published, a 
libel :—Held : the objection would be overruled.— 


R. v. BRADLAUGH (1883), 15 Cox, O. 0. 217. 
Annotations -—Generally, Mentd. R. v. Kinghorn, [1908] 
: oh a Re Bowman, Secular Soc, v. Bowman, [1915] 


2107. Where joint & several counts in indict- 
ment.|—-R. v. Cox, No. 2085, ante. 

2108. On trial as habitual criminal.]|— Prisoners 
jointly indicted must be tried separately on an 
allegation of being habitual criminals.—R. v. 
BLAKE (1910), 74 J. P. 386; 4 Cr. App. Rep. 275, 

2109. .|—It is not an absolute rule of law 
that only one prisoner can be tried at a time for 
being an habitual criminal.—R. v. TAYLOR & 
CONEY (1910), 5 Cr. App. Rep. 168, C. C. A. 

2110. To enable wife of one prisoner to give 
evidence for prosecution.]—R. v. SuERiIFF (1900), 
35 L. Jo. 664. 








SuB-SEcT. 10.—JOINDER OF OFFENCES. 
A. in General. 


: See, now, Indictments Act, 1915 (c. 90), ss. 4 & 5, 
| ees a 

2111. Counts in indictment—Each count equiva- 
lent to aseparate indictment.|—-LATHAM v. R. (1864), 


with intent to defraud creditors. The 
charges related respectively to the 
bankruptcy of one or other of three 
persons. All the acts charged were of a 
similar kind, & were committed about 
the same time, & in the same neigh- 
bourhood. Two of the bankrupts 
were among the accused. One of the 
accused, not a bankrupt, was charged 


being prejudiced by admission of 
evidence admiasible only against each 
hag Hae bie Gar v. LBRANDE (1912), 
8S. . 93,.—S. AF, 

a. .})— Where two or 
more accused are indicted jointly, the 
question whether or not separate 
trials should be ordcred must depend 
on whether the ends of justice would 
be best subserved by such course, & 
that must bo judged from the special 
circumstances of the particular case,— 
R. v REYNOLDS & PETERSON (1911), 
30 N. Z. L. R. 801.—N.Z 








2108 i. When one prisoner implicates 
another. |}—Deft. & C. were tried jointly 
on a charge of murder. . had made 
a statement in writing, with respect to 
the crime, before trial. The Crown 
did not offer it in evidence, but, in the 
cross-examination of C., who testified 
on his own behalf, counsel for the 
Crown asked him if he had made a 
statement, & he said that he had, but 
the contents of the statement were not 
disclosed. Counsel for deft. then 
cross-examined C. on the statement, 
&, on re-examination, C.’s counsel put 
the statement in, after objection by 
counsel for the Crown, but without 
objection by counsel for deft., he 


R. v. Davis (1914), 19 B. C. R. 50.— 
CAN. 


2103 ii. ./—A. & B. were jointly 
indicted for the murder of C, he 
depositions disclosed statements made 
by A. in the absence of but incrimi- 
nating B.:—Held: the proper course 
was to try the prisoners separately.— 
R. vw. TayLon & Daty (1902), 37 
I. L. T. 28.—IR. 

, 21071. Where joint & several counts 
wn indictment.}—The panel submitted 
that he was not bound to plead or be 
tried upon a libel which charged him 
with three connected murders, com- 
mitted each at a different time & 
paris but also combined his trial with 
hat of another panel who was not 
alleged to have had any concern with 
two of the offences of which he was 
accused :—Held : indictment was rcle- 
vant to infer the pains of law, but the 
charges ought to be separately pro- 
ceeded in, & Lord Advocate could 
select which charge should be first 
brought to trial —Borkr & M‘DovucaL 
Hele Sh. Just. 203; Syme, 345.— 


2107 ii. .]—— Ive persons were 
charged upon an indictment which 
contained eight ohare of concealing 
property failing under bankruptcy, 








under one of the charges only. Hach 
of the remaining accused was charged 
under two or more of the charges, but 
none of the accused was charged under 
all the charges. At the first dict the 
Sheriff granted a motion for separation 
of the trials in the case of the accused 
who was charged under one charge 
only, & refused the motion as regarded 
the remaining accused, three of whom 
were convicted. Suspension brought 
on the ground that the Sheriff had 
acted oppreesiye y in refusing to 
separate the trials refused.—SaNnasTrRr 
v H.M. ADVOCATE (1896), 24 R. 

b. Joint conspiracy to steal.)—An 
application by one of two persons 
jointly indicted for theft for a separate 
trial refusedwhere thecharge amounted 
to one of a joint conspiracy to ateal.— 
R. v, Gipson & HoLtroyyp (1905), 24 
N, Z. L. R., 799.—N.Z. 


PART VI. SECT. 4, SUB-SECT. 10.—A. 

2111 1. Counts in indictment — Hach 
count equivalent to a separate indictment. ] 
—KEach count is a separate indictment 
in iteelf.—R. ©. THORNTON (1878), 2 
P, & B. 140.—CAN, 


co. Joinder of felony & 


meanour.] — Applt., a British subject 


Part VI.—INDICTMENTS. 


5 B. & S. 685; 4 New Rep. 329; 33 L. J. M. C. 

197; 10 L. T. 671; 28 J. P. 727; 10 Jur. N.S. 

12 W. R. 908; 9 Cox, OC. C. 516; 122 

E. R. 968. 

Annotation :-—Refd. R. v. Paul (1890), 25 Q. B. D. 202. 
2112. Each count should be complete— 

Should not be laid with reference to another count. ] 

——In an indictment, charging prisoner with uttering 

false coin, & with having other counterfeit money 

in his possession, the fact of uttering should be 
distinctly charged in the count for the latter 
offence, & not with reference te another count.— 

R. v. KELLY (1799), 3 Esp. 28. 

2118. ——— Indictment good if one count good.|— 
R. v. BATHURST (1755), Say. 225; 96 E. R. 860. 
Annotations :—Mentd. R. v. Storr (1765), 3 Burr. 1698; 

R. v. Wilson (1799), 8 Term Rep. 357; Hemmings v. 

Stoke Poges Golf Club (1920), 1 K. B. 720. 

2114. Counts should not be multiplied 
unnecessarily.|—R. v. Kina, No. 2151, post. 

; -|—Charges which can _ con- 
veniently be joined in one indictment should be 
so joined.—R. v. SmitrH (1923), 17 Cr. App. Rep. 
181,0.C. A. 

2116. When charges are joined all the counts 
should be tried together.|—Where charges‘ are 
joined, under Indictments Act, 1915 (c. 90), r. 3, 
all the counts should be tried together.—R. v. 
AILES (1918), 13 Cr. App. Rep. 173, C. C. A. 

2117. No ground for objection to indictment.]— 
It is no ground of objection to an_indictment in 
arrest of judgment that it contains several counts 
for distinct felonies.—R. v. Heywoop (1864), 
Le. & Ca. 451; 4 New Rep. 155; 33 L. J. M. C. 
133; 10 L. T. 464; 28 J. P. 375; 12 W. R. 764; 
9 Cox, C. C. 479, C. C. R. 

Annotations :—Folld. R. v. Elliott (1908), 99 L. T. 200. 
Consd. R. v. Lockett, Grizzard, Gutwirth & Silverman, 
[1914] 2 K. B. 720. 

2118. ———.]—Castro v. R., No. 2150, post. 

2119. ———.]—On an appeal against a conviction 
of larceny, upon the ground that a count had been 
added to the indictment containing a separate 
felony :—Held: where more than one felony was 
included in the indictment the judge at the trial 
might either quash the indictment or make the 
prosecution elect upon which count they would 
proceed, & in this case the prosecution had elected, 
& therefore the indictment was good.—R. v. 
ELLIOTT (1908), as reported in 99 L. T. 200; 72 
J.P. 285; 24 T. L. R. 645; 52 Sol. Jo. 535; 21 
Cox, C. C. 666; 1 Cr. App. Rep. 15, C. C. A. 

















resid at Samoa, who had with others 
determined at a public meeting to 
lynch certain persons then lying under 
a charge of murder & committed for 
trial to U.S.A., was tried with two 
others for murder, & algo on a separate 
court for conspiracy to murder :— 
Held: applt. was rightly convicted, 
notwithstanding a count for felony, 
upon which he was acquitted, was 
charged in the same indictment as 


AUS. 


count to which it is not eporcebie 
R. v. JOHANSEN, [1917] V. L. 


f. Larceny — Uttering base coin.J— 
An indictment for ppt of coin 
cannot be joined with an in 
for uttering base coin.—R. v. R 


at’ Same offence charged in differ- 
ent ways tn different counts.)— RFR. v. 
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B. Discretion of Court. 


2120. Discretion of judge absolute.|—If a re- 
ceiver be indicted in one count as an accessory, & 
in another count for the substantive felony, under 
7 & 8 Geo. 4, c. 29, s. 54, this is not a misjoinder 
which can be taken advantage of, either as a ground 
for quashing the indictment, or of demurrer. It 
is a matter quite in the discretion of the judge, & 
whenever it is clear that there is only one offence, & 
the joinder of the counts cannot prejudice prisoner, 
this objection ought not to prevail.—R. v. AUSTIN 
(1837), 7 C. & P. 796. 

2121. .]—It is in the discretion of the judge 
whether he will allow several felonies to be given 
in evidence under one indictment ; where they are 
in fact so mixed as not to be separated without 
inconvenience, it will be allowed. 

Upon an indictment against principal & re- 
ceiver, where it appears that goods are found on 
the receiver’s premises, which have been taken from 
prosecutor’s premises, it is competent to prose- 
cutor to give evidence of the finding of other goods 
at the house of the principal, notwithstanding 
there is no evidence to connect the receiver with 
them, & the judge will not, under such circum- 
stances, put prosecutor to his election, either at 
the opening or close of his case.—R. v. LIINLEY 
(18438), 2 Mood. & R. 524; 2L. T. O.S. 287; 1 Cox, 


Cc. C. 12. 
-|[—The ct. will not quash an indict- 





2122. 
ment containing counts for seditious words, un- 
lawful assembly, & riot, or put the Crown to its 
election, unless it appear that the form of the in- 
dictment is likely to embarrass deft. in his defence. 
—R. v. FUSSELL (1848), 6 State, Tr. N. S. 723; 12 
J. P. 587; 3 Cox, C. C, 291. 

2123. -|—There is no rule of law that an 
indictment may not contain several counts charging 
distinct felonies. It is for the judge presiding at 
the trial to decide, in his discretion, whether the 
joinder of counts will embarrass or prejudice 
accused. 

Applts. were charged on an indictment contain- 
ing several counts charging distinct felonies. The 
acts charged under the different counts were in 
substance the same, viz. larcenies & receivings :—- 
Held: there was no ground for calling ‘upon the 
prosecution to elect on which charges they would 
proceed, & the judge had exercised his discretion 
rightly.—-R. v. LOCKETT, GRIZZARD, GUTWIRTH & 








SILVERMAN, [1014] 2 K. B. 720; 83 L. J. K. B. 


eee 


the ct. an unrestricted discretion to 
order counts charging separate offences 
to be tried separately if for any reason 
whatever it should appear to the ct. 
that this course wo be conducive 
to the ends of justice, subject as to the 
offences which come within sub-sect. 4, 
to the special provision therein con- 

ned. An order for a separate trial 
of each count ought to be mado if it 
appears that there is a real danger 


Rn. 584.— 


dictment 
OPER 


that on which he was convicted of 
misdemeanour, & even if objection lay 
to such indictment, it should have been 
taken at the trial. Hunt v. R. (No. 1) 
er Udal, 28.—FIJI. 


-l—In an indictment for 
rape, a count may be inserted for an 
assault with intent to commit rape.— 
R. v1. MATTHEWS (1891), 12 N. 8S. W. 
L. R, 64.—AUS. 

e. Hvidence onl 
offence— Direction 
counts are included 
& evidence is 
to one count, 
Full Ct. will 





applicable fo one 
ury.}—Where two 
one presentment 
ven which is ap licable 
he fee raat the tins 
n ere e 
judge in his s has directed 


umming up 
; the jury to apply the evidence to the 


FALKNER (1876), 7 R. L. O. 8. 544.— 
CAN. °* 


PART VI. SECT. 4, SUB-SECT. 10.—B. 

21201. Discretion of judge absolute. |— 
It is within the discretion of the trial 
judge, where there are several counts 
to direct whether they shall be tried 
together or not.—R. v. CLARKE (1908), 
oan e R 243 ; 1 Alta. L. R. 358.— 


2120 ii. -J]— Any number of 
charges of theft against one accused 
may be tried together, unless the ct. 
orders otherwise.—R. v. KELLY (1916), 
oar L. R. 46 ; (1917) S. C. R. 220.— 


2120 iii. ———.]—- Criminal Code Act, 
1893, s. 373 (3), was intended to give 





that the evidence upon one count may 
wrongly be taken into consideration in 
dealing with another count, or that the 
risoner will be seriously embarrassed 
n his defence. Where this is the caso 
the question of increased expense 
ought not to be taken into serious 
consideration. An order made _ for 
the separate trial of each count where 
the indictment contained six separate 
charges of common assault, alleged to 
have been committed upon six different 
persons at different times, extending 
over a period of two years.—R. v. 
een (1900), 21 N. Z L. R. 217.— 





2120 iv. .J)— H.M. ADVOCATE Uv. 
PRITOHARD (1865), 5 Irv. 88.—SCOT. 


= mo 
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eee eee 


1193; 110 L. T. 398; 78 J. P. 196; 30 T. L. R. 
233; 24 Cox, C. C. 114; 9 Cr. App. Rep. 268, 
C. C. A. 
Annotation :-—Refd. R. v. Starkie, [1922] 2 K. B. 275. 
2124. Subject to Indictments Act, 1915 
. 90).)—R. v. Hootey, MacDonaLtp & WALLIS, 
o. 2086, ante. 








C. Prosecution put to Election. 


2125. Discretion of court.|—-The application 
for a prosecution to elect, is an application to the 
discretion of the judge, founded on the supposition 
that the case extends to more than one charge, 
& may therefore be likely to embarrass prisoner 
in his defence. 

In a case of arson, the indictment contained 
five counts, each of which charged a firing of a 
house of a different owner. It was opened that 
the five houses were in a row, & that one fire 
burnt them all:—Held: prosecutor would not 
be put to elect, as it was all one transaction.— 
R. v. TRUEMAN (1839), 8 C. & P. 727. 

2126. .]—Indictment containing three counts 
forindecentassault. Thect. of trial has a discretion, 
from which there is no appeal, as to putting the 
prosecution to election when there is a multi- 
plicity of counts.—R. v. CURTIS (1913), 29 T. L. R. 
512; 9 Cr. App. Rep. 9, C. C. A. 

Ane aon :-—Refd. Rt. v. Seham Yousry (1914), 84 L. J. K. B. 


2127, |—R. v. LOCKETT, GRIZZARD, GUT- 
WIRTH & SILVERMAN, No. 2123, ante. 

2128. .]|— When an indictment contains two 
counts, one charging libel & the other charging 
publication of the libel for the purpose of extorting 
money, it is for the judge at the trial in his dis- 
cretion to decide whether the prosecution must 
proceed on onc count of the indictment.—R. v. 
SEHAM YouskRY (1914), 84 L. J. K. B. 1272; 112 
L. T. 311; 31 T. L. R. 27; 24 Cox, C. C. 523; 
11 Cr. App. Rep. 18, C. C. A. 
aan :—Refd. 2. v. Gibbins & Proctor (1918), 82 J. P. 














2129. Whether prosecutor must elect—Receiving 
stolen goods at different times.|—On an indict- 
ment against a receiver for receiving several 
articles, if it appear that they were received at 
different times, prosecutor may be put to his 


election.—R. v. DUNN & SmirH (1826), 1 Mood. | 


C. C. 146, C. C. R. 
PART VI. SECT. 4, SUB-SECT. 10.—-C. 


AND PROCEDURE. 


2130. ——— Obtaining money under false pre- 
tences—From different persons under different 
false pretences.|—-When an indictment for obtain- 
ing money under false pretences is in several 
counts, each of which charges prisoner with having 
obtained money from a different person under a 
different false pretence, counsel for the prosecution 
must elect on which count he will proceed.—R. 
E BassEtTT (1843), 1 L. T. O. S. 480; 1 Cox, C. C. 
Annotation :—Refd. R. v. Welman (1853), 6 Cox, C. C. 153. 

2131. Sending separate threatening letters.]| 
—R. v. WARD (1864), 10 Cox, C. C. 42. 

2132. Two separate conspiracies to defraud. | 
—Prisoners, wharfingers, & their servants, being 
indicted, in various counts, for conspiracy to 
defraud, by false statements as to goods deposited 
with them, & insured by the owners against fire ; 
one set of counts being laid with reference to a 
fire occurring on June 7, 1864; & another set 
with reference to a fire occurring on Nov. 25, 
1864 :—Held: (1) the prosecution must elect 
on which of the two transactions, in the first 
instance, to rely; (2) evidence that false state- 
ments were knowingly sent in by the servants, 
which would be for the benefit of the masters ; 
& that afterwards the servants took fraudulent 
means to conceal the falsehood of the statements, 
with evidence that the employers had the means 
of knowing of the falsehood, & knew of the devices 
used to conceal it, was no evidence to sustain the 
charge of a fraudulent conspiracy between the 
employers & servants. 

A conspiracy means a combination. In order 
to make out a conspiracy there must be some 
concert. The parties must put their heads to- 
gether to do it. It is not every dishonest act 
that is the subject-matter of conspiracy. A wrong 
act may not be an indictable offence if one person 
only commits it, but if two or more persons con- 
spire, combine, & confederate together to do a 
wrongful act, it is indictable. In a civil case 
masters are responsible for the acts of their ser- 
vants, but I am not aware that in a criminal 
case that can be done (MARTIN, B.).—R. v. BARRY 
(1865), 4 FF. & F. 389. 

2133. -—— Principal & accessory after the fact. ] 
—It is no objection to an indictment on the face 
of it, that it charges the same deft. as a principal 
in the second degree in one count, & as an accessory 
after the fact in another. The prosecutor cannot 
be put to his election between these two counts.— 








| R. v. SmituH, Bacon & Mop.Lin (1843), 7 J. P. 293. 


for counterfeiting coin; 


the other, indictments, one for receiving pro- 


21251. Discretion of court.}—Prisoner 
in this case was indicted on two sets 
of counts, one charging him as a citizen 
of the United States, the other as a 
subject of H.M. Tho judge at the 
trial refused to put the Crown to an 
election between the two sets of 
counts, & the ct. upheld his ruling.— 


2125 ii. -}—~When, on a prosccu- 
tion for larceny of two articles, tho 
counsel for the prosecution stated that 
they were stolen at differcut times, the 
judge refused to put him to his election 
until he had seen from the evidence 
whether it was a case proper for 
election or not.—SMART’S CASE (1841), 
Ir. Cir. Rep. 15.—IR. 

2129 i. Whether prosecutor must elect— 
Receiving stolen goods at different times.] 
—R. v. SUPRANI (1882), le RR L. QO. Ss. 


577.—CAN. 

h. Counterfeiting coin & 
putting off counterfeit coin.]—There 
were two indictments against the 
prisoner, one under 2 Will. IV. c. 34, 








under the same Act, for putting off 
counterfeit coin at a lower rate than 
by its denomination it imported :— 
Held: both such indictments should 
not be sent to the jury, but counsel 
for the Crown ought toclect upon which 
of ve indictments ae would proceed. 
—R. v. HAYES (184 raw. 
440.—IR. ne Cea See 
k. Larceny at common law & 
against the statute.}\—The Crown is not 
bound, on an indictment containing 
a count for embezzlement, one for 
larceny against the statute, & one for 
larceny at common law, to elect on 
which to rely.—M'DONNELL’8 CASE 
(1841), Ir. Cir. Rep. 211.—IR. 


1. Forcible entry : assault.) 
-——Prisoner was indicted for a forcible 
entry & for assault:—Held;: the 
Crown could not be compelled to elect, 
both indictments being founded on the 
same transaction.—FEARON’S CASE 
(1841), Ir. Cir. Rep. 271.— IR. 

m. Receiving, forging & 
uttering valuable security.]—Prisoner 
was given in charge to the jury on three 











missory notes & a valuable security, 
knowing them to have been stolen, 
another for forging bank-post bills, & 
another for uttering forged bank-post 
bills :—-Held : Crown was not bound 
to make election of indictments by 
giving up any two of the three indict: 
ments, & prisoner was not entitled ax 
of right to an acquittal on any two oi 
the indictments.—R. v. TRENWITE 
geet: Craw. & D. 163; 1 Leg. Rep 





n. Offence charged as com 
milled on two different days.]—Th 
indictment contained two counts 
charging the offence to have bee 
committed on different days :—J/eld 
the Crown was bound to elect.—R. v 
oN (1841), 2 Craw. & D. 350.— 





Oo. Treason.}—On an indict 
ment containing counts for felon: 
ously compassing to depose the Queer 
& also counts for feloniously com 
passing to levy war against the Queer 
to force her to change her measur 
& counsels, the ct. will not put tl 
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21384. .]—Where an indictment con- 
tains two counts, the first charging the accused 
erson as principal in a felony, the second charging 
im as accessory after the fact to the same felony, 
the prosecution must elect upon which they will 
proceed.—R. v. BRANNON (1880), 14 Cox, C. C. 


394. : 
Annotation :—N.F. R. v. Tuffin & Stone (1903), 19 T. L. R. 
60. 


2135. .}—Two prisoners were jointly 
indicted for murder, & in different counts in the 
same indictment each of them was charged with 
being an accessory after the fact to the murder 
committed by the other :—Held: the prosecution 
was not bound to elect upon which counts they 
would proceed.—R. v, TUFFIN & STONE (1903), 
19 T. L. R. 640. 

2136. Principal & aider & abettor.]|— 
R. v. FoLKES, No. 640, ante. 

2137. Accessory before the fact & after 
the fact./—A count charging a person with being 
sea before the fact may be joined with a 
count charging him with being accessory after 
the fact to the same felony, & prosecutor cannot 
be required to elect upon which he will proceed, 
as the party may be found guilty on both.— 
Rt. v. BLACKSON (1837), 8 C. & P, 48. 

Annotations :—Folld. R. v. Smith, Bacon & Modlin (1843), 

7 J. P. 293; R. v. Tuffin & Stone (1903), 19 T. L. R. 640. 

Consd. R. v. Lockett, Grizzard, Gutwirth & Silverman, 


(1914) 2 K. B. 720. Refd. R. v. Mitchel (1848), 6 State 
Tr. N.S. 599. 


Election where two indictments for same offence.} 
—Sce Nos. 1905, 1909, 1912, ante. 




















D. Joinder of different Felonies. 


2138. Cases requiring separate trial—Charge of 
murder should not be joined to any other charge.j— 
An indictment for murder ought not to contain 
counts for other offences, such as robbery with 
violence.—R. v. JONEs, [1918] 1 K. B. 416; 87 
L. J. K. B. 448; 118 L. T. 6573; 18 Cr. App. Rep. 
86, ©. C. A. 

2139. Larceny of goods & receiving 
stolen goods.|—-A count for stealing certain articles 
may not be joined with a count for receiving those 
& other articles knowing them to have been stolen. 
—R. v. WaRD (1860), 2 F. & F. 19. 

2140. Receiving goods at different times.] 
R. v. DuNN & SmitTu, No. 2129, ante. 
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acceptance & indorsement.]—R. v. YOUNG (1805), 


Russ. & Ry. 280, n. 
Sd :—Mentd. Peacock’s Case (1814), Russ. & Ry. 


2142. Arson of several houses.]— 
R. v. TRUEMAN, No. 2125, ante. 

2143. Separate felonious assaults on 
Same person.|—On an indictment charging several 
men with shooting a revolver with intent to kill 
S., shooting a revolver at S. with intent to commit 
murder, shooting with intent to maim, shooting 
with intent to do some grievous bodily harm, 
& wounding with the intent to do S. some grievous 
bodily harm, the evidence showed that there was 
one affray in which all the prisoners took part, 
& that in the course of the affray one shot prose- 
cutor with intent to murder him, & another 
struck him with intent to do him some grievous 
bodily harm :—Held: the verdict against the 
former prisoner might be on the first two counts, 
& the verdict against the latter might be on the 
last count only.—R. v. COoNNoR (1913), 77 J. P. 
247; 29T. L. R. 212; 8 Cr. App. Rep. 152, C.C. A. 

2144. —— Separate larcenies & receivings.| 
—RH. v. HINLEY, No. 2121, ante. 

2145. ——-.|—R. v. LOCKETT, GRIZ- 
ZARD, GUTWIRTH & SILVERMAN, No. 2123, ante. 

2146. Similar acts—Separate acts of rape 
on same person.|—-On an indictment for rape on 
a child under ten years of age, evidence was 
admitted of subsequent perpetrations of the 
same offence on different days previous to the 
complaint to the mother, it appearing that prisoner 
had threatened the child on the first occasion :— 
Held; virtually it was in such a case all one 
continuous offence.—R. v. REARDEN (1864), 4 
KF. & F. 76. 


Annotations :—Mentd. R. v. Harris (1864), 4 F. & F. 342; 
R. v. Bond, [1906] 2 K. B. 389; HK. v. Stone (1910), 
ie App. Rep. 89; R. v. Ball, R. v. Ball, [1911] A. C. 


2147, —— Procuring abortion on different 
women.|—Wherc a doctor of medicine was charged 
on certain counts in an indictment with using in- 
struments with intent to procure the miscarriage 
of three women & on certain other counts with 
administering & supplying poison or other noxious 
thing to a fourth woman with the like intent :—- 
Held: the evidence in support of the counts 
alleging the use of instruments was admissible 





























2141. Cases not requiring separate trial—Where 


| on the trial of the counts alleging the administering 


acts form part of one transaction—Forgery of bill, | & supply of poison or other noxious thing to show 


Crown to its election, the two charges 
not being repugnant or likely to em- 
barrass the prisoner in his defence.— 
Foe Tne (1848), 6 State Tr. N.S. 





p. Stealing & receiving 
stole Property. }—Prisoners were in- 
dicted for feloniously stealing £100 


in moncoy, one purse, etc., the property 
of G@. There was a second count for 
receiving £35 in moncy, one purse, ete., 
the proporty of G., then lately feloni- 
ously stolen:—Held: it did not 
sufticientl appear that the last- 
mentioned property was part of, or 
the same as that contained in the first 
count, & consequently prisoners were 
not bound to plead to both counts, & 
the Crown should elect as to which 
count they would try the prisoners 
upon.—R. v. SAaRSFIELD (1852), 6 
Ox, Cc. C. 12.—IR. 





q. Indictment for one offence 
only ies offences appearing in course 
of trial..|—Applt. was indicted & con- 


victed of conspiring with 8. & others 
to defraud a municipality by fraudu- 
lent means. The evidence showed that 
the municipality had been defrauded 
at three different places, &, if believed 


by jury, applt. could have becn con- 
victed of conspiracy with a different 
person in each place. There was no 
evidence to show that these persons 
were connected in any way or oven 
knew one another :—Held: the prose- 
cution would not be compelled to elect 
upon which charge to proceed for the 
reason that the indictment charged one 
offence only & the evidence disclosed 
three separato offences.—-RAPLEY Vv. 
R. (1914), 17 W. A. L. R. 36.—AUS. 
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r. Cases requiring separate trial— 
Three separate murders.}—The panel 
submits that he is not bound to plead 
or be tried upon a libel which charges 
him with three connected murders, 
committed each at a different time & 
lace, but also combines his trial with 
hat of another panel who is not 
alleged to have had any concern with 
two of the offences of which he is 
accused :—Held ;: indictment is relevant 
to infer the pains of law, & the Lord 
Advocate can select which charge shall 
be first brought to trial-—-BURKE & 


M‘DouGaL (1828), Sh. Just. 203; 
Syme, 345. COT. 
s. Cases not requiring separate 


trial—Murder d& manslaughter.j}—An 
indictment contained two counts, onc 
charging murder, the other man- 
slaughter of the same person, on the 
same day. Upon ‘a true bill ” found, 
a motion to quash the indictment for 
misjoinder was refused, the prosecutor 
electing to proceed on the first count 
only, & the prisoner was found guilty 
of manslaughter :— Held: indictment 
was good, & that as the crime charged 
in the second count was involved in 
that charged by the first count, prisoner 
could not be prejudiced, & the trial 
had been regular.—TtpaL v. R. (1882), 
78. C. R. 397,.—CAN. 


t. Murder committed in three 
different ways.)— Upon an_indict- 
ment for murder, containing three 
counts, charging the prisoner, with the 
commission of the offence in three 
different ways.—Held: there was no 
objection to the indictment or to 4 
general finding Py the jury.—O’BRIEN 
e. R. (1847), 10 1. L. R. 337.—IR. 


a. Murder — Administering 
poison with intent to kill.}—The rele- 
vancy of an indictment, which sets 
forth a charge of murder, followed by 
two charges of administering poisonous 
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that prisoner administered & supplied certain pills 
not in the course of a proper exercise of his profes- 
sion, but with the unlawful intent to procure the 
miscarriage of the fourth woman, &, therefore, 
all the counts in the indictment could be tried 
together.—R. v. STARKIE, [1922] 2 K. B. 295; 
91L. J. K. B. 6638; 86 J. P. 74; 66 Sol. Jo. 300 ; 
16 Cr. App. Rep. 61, C. C. A. 


E. Joinder of different Misdemeanours. 

2148. General rule.|—-(1) Every crime which 
may be in its nature joint may be so laid 
(GROSE, J.). 

(2) In misdemeanours it is no objection to 
an indictment that it contains several charges 
(BULLER, J.).—YOUNG v. R. (1789), 3 Term 
Rep. 98; 100 EB. R. 475; sub nom. R. v. YOUNG, 
1 Leach, 505; 2 East, P. C. 828. 

Annotations :—As to (2) Consd. O’Connell v. R._ (1844), 
11 Cl. & Fin. 155; R. v. Mitchel (1848), 6 State Tr. N. S. 
509. Refd. R. v. Darley (1803), 4 East, 174; R. v. Down- 
ing & Powys (1845), 1 Cox, C. C. 156 ; Campbell & Haynes 
v. R. (1846), 1 Cox, C. C. 269; Latham v. R. (1864), 5 
B. & 8S. 635; R. v. Heywood (1864), 9 Cox, C. C. 479; 
Castro v. R. (1881), 6 App. Cas. 229; R. v. Lockett, 
Grizzard, Gutwirth & Silverman, [1914] 2 K. B. 720. 
Generally, Mentd. R. v. Parker (1837), 7 C. . 8 
kh. v. Caspar (1839), 9 C. & P. 289; Hamilton v. R. (1846), 
9 Q. B. 271; R. v. Gray (1891), 17 Cox, C. C. 299; R. 
v. Brailsford, [1905] 2 K. B. 730. 

2149. -|—There is no objection of any sort 
to trying a man on one indictment for several 
distinct misdemeanours of the same nature.— 
R. v. JONES (1809), 2 Camp. 131; 81 State Tr. 
251; previous proceedings (1806), 8 East, 31. 
Annotations :—Rofd. R. v. Stubbs (1855), 7 Cox, C. C. 48; 

Custro v. R. (1881), 6 App. Cas. 229. Mentd. R. ». 

Rowton (1865), Le. & Ca. 520; R. v. Roberts (1878), 

38 L. T. 690; R. v. Baskerville (1916), 25 Cox, C. C. 524. 

2150. .|—An indictment for perjury con- 
tained two counts, charging perjury to have been 
committed by defts. on two different occasions, 
one in the progress of a trial, the other in an 
affidavit in Ch. Both acts of perjury had the 
same object in view :—Held: though the offences 
were in this way distinct, they might both be 
included in the same indictment, & a general finding 
of guilty on the charges contained in both counts 
was good. 

At common law there was no objection what- 
ever, in point of law, to bringing a man who was 
charged with several offences, if those charges 
were all felonies, or were all misdemeanours, before 
one petty jury, & making him answer for the 
whole at one time. The challenges & the incidents 
of trial are not the same in felony & in misde- 
meanour, & therefore felony & misdemeanour 
could not be tried together, but any number of 
felonies or any number of misdemeanours might 
(LoRD BLACKBURN).—CastTRO v. R. (1881), 86 
APP: Oas. 229; 50L. J. Q. B. 497; 44 L. T. 350; 
45 J. P. 452; 29 W. R. 669; 14 Cox, C. C. 546, 
H. L.; affg. 8. C. sub nom. R. v. Castro (1880), 
5 Q. B. D. 490, C. A. 

Annotations :—Refd. R. v. Thompson, (1914] 2 K. B. 99. 
Mentd. It. v. Cox & Railton (1884), 1 T. L. R. 181; Dixon 
v. Farrer (1886), 17 Q. B. D. 658; R. v. Poole Corpn. (1887), 
19 Q. B. D. 602, 683. 

2151. J—The counts in an indictment 
should be restricted to those only which are 


substances with intent to kill, sustained 
without objection; but intimation by 
the presiding judge that, had piney 
to the panel been alleged, from this 
cumulation of charges he was prepared 
to have separated the cases & to have 

one on with the trial for murder by 
tself.—-H.M. ADVOOATE v. THOMSON 
(1857), 2 Irv. 747.—SCOT. 











— 2148 ii. 





ours, May be 
with a count 
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2148 i. General ru 
HAMS (1880), 24 L. C. J. 325; Q. R. 
1 Q. B. 126.—CAN. 


le.) —R. v. ABRA- 


.J— Counts for riot & 
unlawful assembly being misdemean- 
oined in an indictment 
or assault. —R. rv. LONG 


CRIMINAL Law AND PROCEDURE. 


necessary to formulate the charge against deft. 
To multiply them is to embarrass deft. in his 
defence. 

If the counts in an indictment are numerous 
it is reasonable to ask the ct. to ue each count 
separately (HAWKINS, J.).—R. v. Kina, [1897] 
1 Q. B. S14: 66 L. J. Q. B. 87; 75 L. T. 392; 
61 J. P. 329; 138 T. L. R. 27; 41 Sol. Jo. 49; 
18 Cox, C. O. 447, C. C. R. 

Annotation -—Consd. R. v. Barron, (1914] 2 K. B. 570. 

2152. Cases requiring separate trial—Obtaining 
from different persons by different false pretences. | 
—R. v. Bassett, No. 2130, ante. 


2158, ——— Twoseparate conspiracies to defraud.| 
—R. v. BARRY, No. 2132, ante. 
2154. ——- Obtaining by false pretences & 


obtaining by fraud.]—Wherc a prisoner is charged 
on an indictment containing several counts, some 
charging him with obtaining chattels, & some 
charging him with obtaining credit, on false pre- 
tences, the prosecution should be called on to pro- 
ceed on one count at a time, & prisoner should not 
be tried upon all the counts at the same time.— 

R. v. NorMAN, [1915] 1 K. B. 841; 84 L. J. K. B. 

440; 112 L. T. 784; 79 J. P. 221; 31 T. L. R. 

173; 24 Cox, C. ©. 681; 11 Cr. App. Rep. 58, 

OC. C0. A. 

Annotations :—Consd. R. v. Pickering (1921), 15 Cr. App. 
Rep. 175. Refd. R. v. Smith (1915), 11 Cr. App. Rep. 31. 
2155. Conspiracy to commit crime & 

committing same crime.]—It is very inexpedient 

to put into one indictment charges of conspiracy 
to commit a crime, followed in the same indict- 
ment by charges of the committing of the crime.— 

ao eens (1910), 4 Cr. App. Rep. 167, 
2156. Cases not requiring separate trials— 

Where acts form part of one transaction—Night 

poaching & assaulting a pica ia a count for 

night poaching may be joined with a count on 

Night Poaching Act, 1828 (c. 69), s. 2, for assaulting 

a gamekeeper authorised to apprehend, & with 

counts for assaulting a gamekeeper in the execution 

of his duty, & for a common assault.—R. v. 

FINACANE & WILLIAMS (1833), 5 C. & P. 551. 
2157. ——- ——— Libel & publishing libel for 

purpose of extorting money—Discretion of court.] 

—R. v. SeEHAM Yousry, No. 2128, ante. 

2158. —— Fraudulent conversion & 
obtaining credit by fraud.]—On a submission that 
there had been a miscarriage of justice by reason 
of the joinder in one indictment of counts for 
fraudulent conversion & obtaining credit by fraud : 
—Held: the point raised was a bad one, & the 
observations at the end of the judgment in RK. v. 
Norman, No. 2154, ante, referred to the particular 
circumstances of that case & should not be taken 
as a precedent of general application.—R. v. 
PICKERING (1921), 15 Cr. App. Rep. 175, C. O. A. 

2159. —— Sedition, unlawful assembly 
& riot.|—R. v. FussELuL, No. 2122, ante. 

2160. Similar acts—Attempted rape on 
different persons on different days.|—-On an indict- 
ment charging a misdemeanour for an assault in 
attempting to commit a rape on A., with a count 
for an assault of the same nature on a different 
day on B. it is competent to prosecutor, not only 
in law, but by ordinary practice, to give evidence 














(1885), 25 N. B. R. 208.—-CAN. 


2148 fii. .}--Every separate count 
in an indictment for misdemeanour 
is treated as charging a distinct & 
separate offence, & any number of 
misdemeanours may be included in one 
indictment.—Ezr p. STEPHENS (1889), 
Crimes (Ireland) Act Cases, 300.—IR. 
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of both assaulta.—R. v. Davigs (1851), 5 Cox, 


C. CO. 328. 
ere Separate indecent assaults.]- 
R. v. Curtis, No. 2126, ante. 








62. Separate libels.)—R. v. Bran: 
LAUGH, No, 2106, ante. 
2168. Conspiracy to commit crime & com- 





mitting same crime.}|—If five people are engaged 
in any unlawful combination & conspiracy, they 
can be charged in one indictment with a count 
for the conspiracy, & in other counts with separate 
acts which are connected with the general con- 
spiracy as separate misdemeanours.—R. v. WARREN 
1907), 71 J. P. 566, 


F. Joinder of Charges as Principal and Accessory. 

2164. Principal in first & second degree.|—R. v. 
TOWLE, No. 639, ante. 

2165. .|—R. v. FoLKES, No. 640, ante. 

2166. a" @ —RKH. Ve GRAY, No. 641, ante, 

2167. Principal & accessory.|—An indictment 
charged in the first count that A. & B. killed a 
sheep, with intent to steal one of its hind legs, 
&, in the second count, that C. received nine 
pounds’ weight of mutton so stolen as aforcsaid ; 
&, in the third count, that O. received the mutton 
‘‘of a certain evil-disposed person,’’ scienter, 
etc. :—Held: on this form of indictment, all the 
three prisoners might be properly convicted.— 
R. v. WHEELER (1835), 7 C. & P. 170. 

Annatation :—Refd. R. v. Caspar (1839), 9 C. & P. 289. 

2168. ———.|—-A count, charging A. & B. with 
stealing, & C. with receiving part of the stolen 
property, & D. with receiving other part of the 
stolen property, may be joined with a count 
charging C. & D. with the substantive felony of 
jointly receiving the whole of the stolen property, 
& with counts charging C. & D. separately with 
the substantive felony of each receiving part of 
the stolen property ; & it will be no objection at 
the trial that C. D. each received part uncon- 
nectedly with each other.—R. v. HARTALL (1836), 
70. & P. 476. 

2169. ———.]—R. v. AuSTIN, No. 2120, ante. 

2170. ———.|—-Three persons were charged with 
a larceny, & two others as accessories, in separately 
receiving portions of the stolen goods. The in- 
dictment also contained two other counts, one of 
them gharging each of the receivers separately 
with a substantive felony in separately receiving a 
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portion of the stolen goods. The principals were 
acquitted :—Held: the receivers might be con- 
victed on the last two counts of the indictment.— 
R. v. PULHAM (1840), 9 O. & P. 280. 

2171. Accessory before the fact & after the 
fact.|—R. v. BLackson, No. 2187, ante. 

2172. Principal & accessory after the fact.]— 
R. v. Smiru, Bacon & Moptin, No. 213838, ante. 

2173. ——.]—R. v. BRANNON, No. 2134, ante. 

ri ——.|—R. v. TUFFIN & STONE, No. 2135, 
ante. 


SuB-SECT. 11.—DEFECTIVE AVERMENTS. 


2175. When cured by verdict.|—An indictment 
under Forgery Act, 1880 (c. 66), 8. 19, for feloniously 
having in possession plates upon which were 
engraved a promissory note for payment of money 
of a foreign prince, lnaecumitels setting out the 
note in the foreign language & the translation, & 
with facsimiles of the note not engrossed in the 
indictment, but attached thereto on paper, is bad. 

Counts under 2 & 3 Will. 4, c. 128, s. 8, stating 
the plates to have engraved on them, in the Polish 
language, & promissory note for payment of money, 
to wit, for the payment of five florins, purporting 
to be @ promissory note for payment of money of a 
certain foreign prince, without stating the value, 
are good after verdict.—R. v. HARRIS, BALLS & 
Mosks (1836), 7 OC. & P. 416, 429; sub nom. R. v. 
WARSHANER (alias WARSOWER, alias MOSES), 1 
Mood. C. O. 466, C. C. R. 

Annotations :—Consd. Nash v. R. (1864), 4 B. & 8. 935, 

Refd. R. v. Balls (1836), 1 Mood. C. C. 470. 

2176. .}—An indictment which alleged that 
H., intending to defraud W., falsely pretended that 
he was a captain in the 5th Dragoons, by means of 
which false pretence he obtained from W. a valu- 
able security, etc., whereas H. was not, at the 
time of the making such false pretence, a captain 
in the 5th Dragoons. On writ of error :—Held: | 
the indictment was good after conviction & judg- 
ment.—HAMILTON v. R. (1846), 9 Q. B. 271; 16 
L.J.M.0.9; 71. T. O.S. 227; 2 Cox, 0.C.11; 
10 J. P. Jo. 871; 115 BK. R. 12773; sub nom. R. v, 
HAMILTON, 10 Jur. 1028, C. OC. R. 

Annotations :—Refd. R. v. Woolley (1850), T. & M. 279 

R, ». Oates (1855), Dears. C. C. 450; It. vw. Burgon (1856), 

7 Cox, C. GC. 131; R. v. Gray (1891), 17 Cox, O. O. 299; 

R. v. Silverlock, {1894] 2 Q. LB. 766. 


re 

















PART VI. SECT. 4, SUB-SECT. 11. 


2176 i. When cured by _ verdict.) — 
Where the evidence proved an assault 
under circumstances not amounting to 
a felony, if the indictment does not 
charge a felony including an assault, 
prisoner cannot be convicted of an 
assault under 12 Vict. c. 29, 8. 17.— 
R. v. MAGEE (1850), 2 All. 14.—CAN. 


2175 li. ——.}—SPHiman v. R. (1868), 
13 L. C. J. 154.—CAN, 


2176 ili. ———.}-—R. v. DEERY (1874), 
26 L. C. J. 129.—CAN. 





2176 iv, -R. vy. LYNCH (1876), 
20 L. Cc. J. 187.—CAN. 
2175 v. .]~— The fact of three 





different offences being charged in the 
indictment, if objectionable at all, 
cannot be taken advantage of after 
verdict.—R, v. QUINN (1879), 13 
N.8. R, (1 R. & G.) 139.—CAN 








2176 vj. --—R. v. BULMER (1881), 
83. L. ©. J, 57 ; 5L. N, 287.—CAN. 
2178 vii, .}~The indictment set, 
out that be entrusted H. with a 


b . 
power of attorney, he fraudulently 
sold certain bank shares belonging to 
H., fraudulently converted the 
proceeds of the sale to a purpose other 


than that for which he was entrusted 
with the power of attorney. After 
the conviction, deft. moved in arrest of 
ge dap because it was not stated 
n the indictment that the power of 
attorney was fur sale of any property, 
real or personal, as provided by 
Criminal Code, art. 309 :—Held: the 
alleged omission was only a partial 
omission, any defect resulting 
thercfrom was cured by verdict.— 
R. v. FULTON (1900), Q. R. 10 K. B. 1. 


2178 viii. -}—An_ indictment 
charging a crime defectively is aided by 
aN v. Wap (1908), 43 N.S. R, 








2175 ix. -+~An indictment as 
presented by the grand jury was that 
prisoner did in a certain year, & at a 
certain place, ‘‘ publish a seditious 
libel contrary to Criminal Code, s. 184.”’ 

n Nov. 9, 1917, deft. pleaded ‘ not 
guilty ** to the indictment without 
making any objection. On Nov. 22, 
1917, the case came on for trial, when 
deft. sought to demur to the indict- 
ment or to move to quash it, for defects 
apparent on the face. The judge 
refused leave to raise the question, as 
deft. had already pleaded. articulars 
had been, without previous demand, 


delivered by the Crown on Nov. 20, 
stating that deft. did ‘ publish 
seditious libel by publishing tho follow: 
ing Me ree The following para- 
graphs 1 to 7, mentioning respectively 
seven pamphlets, each bearing a 
difforent title to the others, except 
that the seventh was not stated to have 
any title, & the seditious character & 
the purpose of Napa each was 
stated separately in its own Poraerapas 
but no reference was made to any 
paws part or passage of any of 
hem. The publications mentioned 
had been before the grand jury when 
they found the indictmont. In view 
of these facts, & of the Code, as. 859, 
860, as to the delivery of particulars, 
the trial judge amended tho indictment 
by changing the figures “‘ 184” into 
‘© 134 °’—Oode, s. 134, being obviously 
intended, & by adding the words ‘‘ to 
wit, the matters contained in the 
annexed particulars.’’ The indict- 
ment was not sent back to the grand 
jury, nor was deft. called upon to plead 
again; the trial proceeded, & jury 
found deft. guilty on the amended 
indictment with regard to two of the 
ublications mentioned in the _par- 
ieulara :—Held: the verdict did not 
make the indictment good.—R. v. 
BAINBRIDGE (1918), 42 O. L. R. 203; 
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L.—-Form of indictments: Sub-sects. 11 & 12.] 


2177, J—R. v. WATERS, No. 1997, ante. 

2178. ——-.|—The omission of the word ‘‘ know- 
ingly ”’ in an indictment for false pretences 1s no 
objection in arrest of judgment, even if it would 
be on demurrer.—R. v. BOWEN (1849), 13 Q. B. 
790; 4 New Sess. Cas. 62; 19 L. J. M. C. 65; 13 
L. T. O. S. 282; 13 Jur. 1045; 3 Cox, C. C. 483 ; 
13 J. P. Jo. 394; 116 EH. R. 1465, C. C. R. 

2179. .}—Although an indictment be de- 
fective for want of certainty in the statement of 
number & value, yet where such indictment 
charges an offence in the words of the statute 
creating it, these defects are cured after verdict, 
& the indictment will be held sufficient by virtue 
of Criminal Law Act, 1826 (c. 64), 5s. 21.—-NASH v. 
R. (1864), 4 B. & S. 935; 3 New Rep. 564; 33 
L. J. M.C.94; 9L. T. 716; 28 J. P. 246; 10 Jur. 
N.S. 819; 12 W. R. 4215; 9 Cox, C. C. 424; 122 
E. R. 710, C. C. R. 








a an :—Refd. Heymann v. R. (1873), L. R. 8 Q. B. 


2; R.v. Thompson, (1914] 2 K. B, 99 

2180. -|—Deft. & other persons were in- 
dicted for a conspiracy, contrary to the provisions 
of Debtors Act, 1869 (c. 62), & within four months 
next before the presentation of a bkpcy. petition 
against dcft., fraudulently to remove part of his 
property to the value of £10 & upwards. The 
conspiracy was not alleged to be in contemplation 
of an adjudication in bkpcy. Deft. pleaded not 
guilty, & was convicted :—Held: the defective 
pleading in the indictment was cured by the verdict. 
—HEYMANN v. R, (1873), L. R. 8 Q. B. 102; 28 
L. T. 162; 387 J. P. 565; 21 W. R. 357; 12 
Cox, C. C. 383, C. C. R. 
Annotations :—Consd. R. v. Aspinall (1876), 2 Q. B. D. 48; 

White v. R. Hoe 13 Cox, C. C. 318; Bradlaugh v. KR. 

(1878), 3 Q. B. D ay ; R, v. Silverlock, [1894] 2 Q. B. 


766. Refd. R. v. Goldsmith (1873), L. 26. CG. R. 74; 
R. v. Munslow, [1895] 1 Q. B. 758. 


2181. ———.|—-An indictment under Larceny 
Act, 1861 (c. 96), s. 95, for ‘‘ unlawfully receiving 
goods which have been unlawfully & knowingly, & 
fraudulently obtained by false pretences with 
intent to defraud, well knowing that the goods 
had been obtained by false pretences with intent 
to defraud, as in this count before mentioned,” 
omitted to set out what the particular false pre- 





13 0. W.N. 218; 28 Can. Crim. Cas. 


444; 42 D. L. RR. 493.—CAN. it to be forged: 





ing the following went knowing 
6s < Js 
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tences were :—Held: the objection, not having 
been taken before plea, was cured by the verdict 
of guilty.—R. v. GoLDSMITH (1873), L. R. 2 0. C. R. 
74; 42 L. J. M. C. 94; 28 L. T. 881; 37 J. P. 
790; 21 W. R. 7913; 12 Cox, C. C. 479, 0. OC. R. 
Annotations :—Consd. Bradlaugh v. R. (1878), 3 Q. B. D. 
607. efd. R. v. Aspinall (1876), 2 Q. B. D. 48; R. wv. 
Flat te (1886), 17 Q. B. D. 327; Taylor vu. R., [1895] 1 


2182. ——_.]—R. v. ASPINALL, No. 807, anie. 

2188. ———.|—Prisoner was tried & convicted 
upon an indictment which alleged that at an 
election for members of Parliament for the borough 
of I. holden on Nov. 25, 1885, he was guilty of 
corrupt practices against the form of the statute 
in that case made & provided. It was proved at 
the trial that he had promised .money to two 
voters to induce them to vote. After verdict the 
objection was taken by prisoner’s counsel that the 
indictment was bad, because it did not sufficiently 
describe the nature of the offence with which 
prisoner was charged :—Held: if the indictment 
were defective, the defect was cured after verdict ; 
though on application before verdict, it might have 
been quashed.—R. v. STROULGER (1886), 17 
Q. B. D. 327; 55 L. J. M. C. 187; 55 L. T. 122 ; 
51 J. P. 278; 34 W. R. 719; 27. L. R. 731; 16 
Cox, C. C. 85, C. C. R. 

2184. Defect in one count cured by reference 
to other counts.|—After verdict, defective aver- 
ments in the second count of an indictment may 
be cured by reference to sufficient averments in 
the first count.—R. v. WAVERTON (INHABITANTS) 
(1851), 17 Q. B. 562; 2 Den. 340; 21 L. J. M. C. 
7; 18L.T. 0.8, 186; 15 J. P. 817; 5 Cox, C. C. 
400; 117 EH. R. 1396, C. C. R. 





SuB-SECT. 12.—IMMATERIAL AVERMENTS. 


2185. Do not vitiate indictment.|—Matter which 
may be rejected as surplusage shall not vitiate an 
indictment.—BRICKET’S CASE (1588), Cro. Eliz. 
108; 78 KE. R. 365. 

2186. May be rejected as surplusage.|—-If an in- 
dictment be in itself good, tautologous words shall 








i i te ee Ne La ne Fee eee 


was convicted thereon :—Held: pris- 


H., do agree oner not having been misled or pre- 


b. Defect must be clear.J}—An ap- 
plication to the ct. on the part of 
deft. to quash an indictment will be 
refused unless the defect is clear & 
obvious. Deft., by pleading to the 
indictment, will exclude himself from 
having his application entertained.— 
ane ALLACK (1868), 7 N.S. R. 382.— 


c. Uncertainty.) — An indictment 
defective in not stating that the 
property obtained was the property of 
the person defrauded is defective for 
uncertainty, & must be objected to 
before the jury is sworn.—-R. v, 
WILLANS (1862), 1 Mad. 31; 1 Ind. 
Jur. O. S. 94.—IND. 

d. Redundant statement.j)— R. iv. 
re eae (1869), 138 L. C. J. 303.— 


PART VI. SECT. 4, SUB-SECT. 12. 


2185 i. Do not vitiate indiciment.}— 
R. v. PAQUET (1879), 2 L. N. 140.—~ 
CAN. 

2186 1. May be rejected as surplusage.} 
—In an indictment charging the 
prisoner with stealing bank bills, the 
words ‘‘of the moneys, goods, & 
chattels’? may be rejected as sur- 
raha v. SAUNDERS (1853), 10 

» C. R. 544.—CAN. 

2186 ii. ———.]—Indictment for offer- 


to W.C., of W., the full rite & privilege 
of all the whiteoke & elm & hickory 
lying & standing on lot 26, south part, 
on the 3rd concession P., for the sum 
of $30, now paid to H. by C., the 
reccipt whereof is hear by me acknow- 
ledged.’”?” The jury having convicted 
risoner:— Held; the instrument 
orged being set out in haec verba in the 
indictment, the description of its 
legal character would be surplusage, 
& was unnecessary.—R. v. CARSON 
(1864), 14 Cc. P. 309.—CAN. 


2186 iii. .}—Prisoner was found 
guilty on an indictment charging that 
he made an assault upon A., ‘‘ & him, 
A. did beat, wound & ill-treat.’? There 
was no evidence of any wounding :— 
Held: the indictment was substanti- 
ally one for a common assault, & that 
the conviction was right.—R. v. 
ae (1883), 23 N. B. R. 1.— 


2186 iv. -]—Prisoner had ob- 
tained cheques on the false pretence 
that ‘“‘there were 2,680 bushels of 
beans ” in his warehouse. He was 
indicted for obtaining the cheques on 
the false pretence ‘‘ that there was then 
a large quantity of beans, to wit, 2,680 
bushels,’”? in his warehouse. Durin 
the trial the indictment was amende 
by striking out the words ‘a large 
quantity of beans, to wit,’? & prisoner 








judiced by the amendment, it was 
properly made.—lt. v. PATTERSON 
(1895), 26 O. R. 656.—CAN, 

2186 v. .}—An indictment charg- 
ing the commission of an offence ‘‘ on 
or about Aug. 8 1920, & on & at 
divers other days & times, before that 
date ”’ is clearly objectionable in that 
it charges the commission of more than 
one offence, & where the accused 
objected to the inclusion of the words 

uoted, & the trial judge, allowed the 

rown to amend the indictment by 
striking out the words:—Held: he 
was not wrong in doing s0.—R. v, 
PARKIN, [1922] 1 W. W. R. 732, 733, 
734; 66D. L. R. 175; 37 Can. Crim. 
Cas. 35; 31 Man. L. R. 438.—CAN. 

2186 vi. .J—In an indictment, a 
fact not necessary to be siated often 
becomes materi by being stated. 
Where, therefore, in an indictment, a 
crime was alleged to have taken place 
“at A., in the county of B., within five 
hundred yards of the boundary of tho 
county of D., to wit, at C., in the 
county of D.”’ :—Held: the words “ at 
A., in the county of B., within five 
hundred pods of the boundary of the 
county of D.,’’ wore surplusage; but 
that having been stated, they became 
material to be proved.—M'KENNA’S 


2186 vii. -J—When an indict- 
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be rejected as Cp eee ee v. Morris (1774), 1 


Leach, 109, C. C. 
Annotations :—Folld. R. v. Radley (1849), 2 Car. & Kir. 
974. Refd. R. v. Mid. Ry. (1846), 8 Q. B. 587 





2187. -]—Where prosecutor is not obliged 
to negative the exceptions in a statute, & negatives 
some of them only, that part of the information 
will be rejected as surplusage.—R. v. HALL (1786), 
1 Term Rep. 320; 99 H. R. 1117. 

Annotations :—Refd. Doe d. Pa,ne v. Bristol & Exeter Ry. 


53y 2 Ry. & Can, Cas. 75. Mentd. Wilkins v. Wright 
1833), 2 Cr. & M. 191. 


2188. |—A bad indictment may be made 
good by rejecting, as insensible & useless, such 
words as obstruct the sense of it.—R. v. REDMAN 
(1787), 1 Leach, 477, C. C. R. 

2189. -|—Immaterial averments in an in- 
dictment need not be proved.—R. v. Hout (1793), 
2 Leach, 593; 22 State Tr. 1189; 5 Term Rep. 
436; 101 EB. R. 245. 

Annotations :—Refd. R. v. Duffy (1849), 4 Cox, C. C. 294, 

Mentd. R. v. Teal (1809), 11 Hast, 307; Anon. (1832), 1 

L. J. Hx. 116; Weston v. Foster (1836), 5 L. J.C. P. 242; 


Thomas v. Jones (1838), 7 L. J. Ex. 205; Pritchard v. 
Pritchard (1884), 14 Q. B. D. 55. 


2190. .j—An indictment charged that deft., 
a surgeon, knowingly & with intention to deceive, 
signed a certificate required by 9 Geo. 4, c. 41, 
without having visited & personally examined the 
patient, contrary to the statute. The jury 
negatived the intention to deceive, & found deft. 
guilty, subject to the opinion of the ct. upon the 
case :—Held: in the description of this offence, 
the averment of intention was surplusage, & such 
unnecessary matter might be rejected as well in 
an indictment on a penal statute as at common 
law.—R. v. JONES (1831), 2 B. & Ad. 611; 9 
L. J. O. 8S. M. C. 98; 109 BE. R. 1270. 

2191. .|—An indictment which charges that 
A. stole two shillings “‘ of the goods & chattels of 
F.” is good, as the words ‘‘of the goods & 
chattels,” may be rejected as surplusage.—R. v. 
RADLEY (1849), 2 Car. & Kir. 9743; 1 Den. 450; 
T. & M. 144; 3 New Sess. Cas. 651; 18 L. J. M. CG. 
184; 13 L. T. O. S. 550; 13 J. P. 424; 13 Jur. 
544; 3 Cox, C. C. 460, C. C. R. 

2192. .]}—The first count of the indictment 

















; Rw 
Crespin (1848), 11 Q. B. 913; TR. v. Larkin (1854), 6 Cox, 
C. &: 377. e 
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charged prisoner with stealing certain goods & 
chattels, the second count charged him with 
receiving ‘‘the goods & chattels of the value 
aforesaid so as aforesaid feloniously stolen.’’ After 
objection that he could not be found to have 
feloniously received goods stolen by himself, the 
case went to the jury & prisoner was acquitted 
upon the first count & convicted upon the second : 
—Held: the conviction was good, as the ct., to 
support the indictment, would, on the second 
count, reject as irrelevant the averment implied 
from the words “so as aforesaid ’’ that the goods 
were stolen by prisoner.—R. v. HUNTLEY (1860), 
Bell, C. C. 238; 29 L. J. M. C. 70; 1 L. T. 384; 
24 J. P. 133; 6 Jur. N.S. 80; 8 W. R. 188; 8 
Cox, C. C. 260, C. C. BR. 

2193. .|—An indictment charged prisoner 
with the offence of making a false declaration 
before a justice, that he had lost a pawnbroker’s 
ticket, ‘‘ whereas in truth & in fact he had not lost 
the said ticket, but had sold, lent, or deposited it, 
as a security to one C., etc.’’ :—Held: the allega- 
tion ‘‘ but had sold, lent, or deposited, etc.,’”’ did 
not render the indictment ambiguous or uncertain, 
but was pure surplusage, which might be rejected, 
& need not be proved.—R. v. PARKER (1870), 
L.R.1 C6. C. R. 225; 89 L. J. M. C. 60; 21 L. T. 
724; 34 J.P. 148; 18 W. R. 358; 11 Cox, C. C. 
478, C. C. R. 


2194. .|—To a criminal information by the 
A.-G. of New South Wales against a member of 
the Legislative Assembly of that Colony, for an 
assault on a member committed within the pre- 
cincts of the Hlouse, while the Assembly was 
sitting, which information averred, that such 
assault was in contempt of the Assembly, a general 
demurrer was allowed by the Supreme Ct. On 
appeal :—Held: the information was good, as 
the alleged contempt of the Legislative Assembly 
was charged only as a matter of aggravation, & 
could be rejected as surplusage, & the information 
sustainable for an assault.—A.-G. or NEw SouTH 
WALES v. MACPHERSON (1870), L. RK. 3 P. C. 268 ; 
7 Moo. P. C. C. N.S. 49; 17 E. R. 193 sub nom. 
R. v. MACPHERSON, 39 L. J. P.C. 593; 23 L. T. 101; 
18 W. R. 1053; 11 Cox, C. C. 604, P. C. 








ment contains distinct averments, one 
material & anuther immaterial, the 
immaterial averment may bo rejected 
as surplusage; but if the whole 


| 
| 


| 


averment cannot be struck out without | 


getting rid of a material part, the whole 
must be proved.—R. v. Orway (1849), 
1 I. C. L. R. 69,—IJR. 

2186 viii. .}~Prisoner was in- 
dicted for shooting with intent to do 
grievous bodily harm, & the indictment 
alloged the offence to have been com- 
initted with ‘‘a revolver then loaded 
with gun owder & divers leaden bul- 
lets. The jury found the prisoner 

Guilty of shooting at prosecutor 
with some sort of firearm, with intent 

im grievous bodily harm, but 
suo was not proved to oave veen 1oaaea 
with leaden bullets ’?:—Held: as the 
statute defined the offence simply as 
shooting at any person with intent, it 
was not necessary ey epee”, the 





weapon & the load that the 
prosecution was not bound to prove 
an unnecessary averment.—R. vv. 
BELL, 4 J. R. N.S. 42.—N.Z. 

2186 ix. -]— The indictment 
charged the prisoner in the first count 
with ‘‘feloniously,” unlawfull » & 
maliciously wounding B.; & in 

‘** feloniously ”’ 





another count with 
inflicting grievous bodily harm on B. 
The ; any, found @ general verdict 
of ty.”” The conviction was 
quashed because the counts were not 
good for felony under Offences against 


the Person Act, 1867, s. 15, & the jury 
had found that the acts were done 
feloniously. It was not competent 
for tho judge to amend the indictment 
by striking out the word “ feloniously ”’ 
as surplusage.—R. v. BENNETT (1870), 
1 C. A. 386.—N.Z. 


forcible entry at common law may be 
rejected as surplusage.—R. v. NIRA- 
MOANA (1880), O. B. & F. 76.—N.Z. 


2186 xi. -}—Where the indict- 
ment contained beside the allegation of 
perjury, a description of the offence 
defined in a statute, the ct. could treat 
the allegation of perjury as surplusage 
*_ hold the indictment sufficient under 
the statute—R. v. WILSON (1912), 
31 N. Z. L. R. 850,.—N.Z. 


2186 xii. ---In an indictment 
charging the panel with having re- 
ceived on behalf of his master the sum 
of £15 88. by a bill or promissory 
note, payable to his master two months 
after date, & having embezzled ‘‘ the 
said bill or promissory note or the said 
sum of £15 &8s.,’? the words ‘‘ of the 
said sum of £15 8s.’’ were directed 
by the ct. to be struck out.—H.M. 
ADVOCATE v. MACKENZIE (1846), 
Arkley, 97.—SCOT. 

2186 xiii. -J—In charging the 
offence of culpable homicide through an 
explosion of dynamite in the eure 
of accused, which he had culpably, 











in violation of his duty, allowed to 
remain in an exposed place of common 
resort, the libel set forth that the 
dynamite ‘* became ignited by means of 
a snark from the same smithy, or by 
being brought into contact with some 
other substance, or in some other 
manner to the prosecutor unknown, & 
then & there exploded.’’ An objection 
was taken that the words in italics 
gave too great latitude to the prose- 
cution :—Held: as these words were 
not to be held as introducing a third 
species facti different from or incon- 
sistent with the two specifically men- 
tioned, but only as a generalisation of 
theso two specific modes, for the 

ose of giving elasticity to the 
indictment, the indictment was rele- 
vant.—H.M. ADVOCATE ¥v. CLARK 
(1877), 4 R. (Ct. of Sess.) 48; 14 
Sc. L. R. 641.—SCOT. 

2186 xiv. .j——The ct. has power 
at a pleading dict to allow words to be 
struck out of an indictment if the 
alteration does not vary the crime 
with which the panel is charged.— 
H.M. ADVOCATE v. M‘INTOSH (1881), 





8 R. (Ct. of Sess.) 13; 18 Sc. L. R. 
290.—SCOT. 
2186 xv. .J—Where certain al- 





legations in an indictment are clear 
surplusage, they can be ignored, & it 
is not necessary to prove such allega- 
tions in order to obtain a conviction.— 
a KHAN (1917), T. P. D. 234.— 
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2195. .|—Upon the trial of an indictment 
for publishing a libel upon the directors of a co., it 
is not necessary to prove that prosecutors were 
the de jure directors of the co., & properly appointed 
as such, it being admitted that they were the 
acting directors, & the libel being published upon 
them as such acting directors, & the averment 
that they were directors is an immaterial aver- 
ment.—R. v. BOALER (1892), 67 L. T. 3543; 56 
J. P. 792 ; 36 Sol. Jo. 758; 17 Cox, C. C. 569. 

2196. Election of accused to be tried by a jury 
need not be averred.|—Where a prisoner who is 
charged with an offence punishable summarily 
with more than three months’ imprisonment has 
exercised his right under Summary Jurisdiction 
Act, 1879 (c. 49), s. 17, & has claimed to be tried 
by a jury, it is not necessary that the indictment 
found against him should contain any averment 
of such a claim having been made.—R. v. 
CHAMBERS (1896), 65 L. J. M. C, 214; 75 L. T. 
78; 60 J. P. 586; 12 T. L. R. 613; 40 Sol. Jo. 
730; 18 Cox, C. C. 401, C. C. R. 





SuB-SEcT. 13.—AMENDMENT. 


See Indictments Act, 1915 (c. 90), s. 5. 

2197. At court of trial.|—On the trial of an 
indictment charging deft. with obstructing a foot- 
way leading from A. to C. it appeared that there 
was a way leading from A. to C., but that it passed 
through an intermediate point B., & that the way 
was a coinage way from A. to B., & only a footway 
from B. to C. The obstruction was between 
B. & C.:—Held: assuming this to be a mis- 
description, the indictment might, under Criminal 
Procedure Act, 1851 (c. 100), s. 1, be amended at 
the trial by substituting a description of the way 
as a footway leading from B. to C.—Rh. v. STURGE 
(1854), 8 KE. & B. 734; 23 L. J. M. C. 172; 28 
L. T. O. 8S. 143; 18 J. P. 843; 18 Jur. 1052; 118 
BE. R. 1316. 

Annotations :-—Consd. R. ». Frost (1855), 6 Cox, C. C. 526. 

Refd. R. v. Lee (1875), 24 W. R. 550. 

2198. .|—R. v. WESTLEY, No. 2016, ante. 

2199. -|—A coroner’s jury, on inquiring 
into the death of G. from a railway accident, found 
that the railway ‘‘ directors did feloniously kill & 
slay G.’’ without naming individuals. A certiorari 
to quash being moved :—Held: the verdict was 
bad for uncertainty, & the ct. had, under Coroners 
Act, 1887 (c. 71), 5. 20, no power to amend, such 

ower being confined to the ct. which tries the 
indictment.—R. v. GREAT WESTERN Ry. Co. 
(DIRECTORS) (1888), 20 Q. B. D. 410; 571. J. M. C. 
31; 58 L. T. 765; 52 J. P. 772; 36 W. R. 506; 
16 Cox, C. C. 410, D.C. 
Annotation :—Mentd. R. v. Oxford Circuit Clerk of Assize, 
(1897}] 1 Q. B. 370. 


2200. ——— Variation between indictment & 
PART VI. SECT. 4, SUB-SECT. 13. 
2197 i. Af court of trial.}—Deft. waa 
charged with having set fire to a build- 
ing, the property of one H., ‘* with 
intent to defraud.’’ The case opened 
by the Crown was that the prisoner 
intended to defraud several insurance 
companies, but the legal proof of the 
policies was wanting, & an amendment 
was allowed by striking out the words 
‘“with intent to defraud ’’ :—Held: 
the amendinent was authorised & 
oe ae v. CRONIN (1875), 36 
s ry R. 342.—OAN 
2197 ii. : . v. 
(1879), 2 LL. N. 212; 23 LZ. 
CAN. 

















2197 iii. 





coul 


O. R. 27 7.—-CAN. 
2197 iv. 





B. C. R. 229 





BISSONETTE verdict, 
Cc. J. 249.— 


O. R. 277 





-}—Where a bridge was 
wrongly described in an indictment as 
pee in two townships :—Held: this 

be amended at the trial.—R. v. 
CARLETON CoUNTY CORPN. (1882), 1 


.J—An amendment to 

the indictment changing the Christian 

name of the prosecutrix is proper to be 

allowed.—R. v. FAULKNER (1911), 16 
‘ CAN. 

2208 i. Time for amendment—.<fter 
verdict.] — Indictment 
. amended on a motion to set aside e 
or for new , ae |) 
CARLETON ora CoRPN. (1882), 1 


AND PROCEDURE. 


evidence—Criminal Law Amendment Act, 18 
(c. 100), s. 1.]—B. was indicted for obtaining | 
from one D. by the false pretence that she had ma 
funeral arrangements with a certain undertak« 
& had paid him 5s. by wey of deposit for the buri 
of S., a nurse child, who had died under her car 
The evidence was that the false pretence w 
made as to the funeral arrangements for anoth. 
such nurse child, D. It appeared that deft. ha 
also made certain false statements to A. as to tl 
funeral of S.:—Held: there was power to mal 
the amendment under the above sect.—R. : 
BYeErs (1907), 71 J. P. 205. 

2201. Consent of court necessary.]—N 
count can be added to or amendment made in a 
indictment found by the grand jury without th 
consent of the ct. of trial—R. v. HRRINGTO. 
(1922), 16 Cr. App. Rep. 148, O. O. A. 

2202. Discretionary power of court to allow.|— 
R. v. Frost, No. 1995, ante. 








2203. .|—R. v. Davison & GORDON, No 
2215, post. 
2204. Where voluntary bill preferred— 





Amendment not encouraged.|—Where the cas 
has not been inquired into before a magistrate 
but the bill has been merely found by the granc 
jury, the ct. will not go out of its way to assis! 
the prosecution by amending the indictment & 
inserting certain names, on objection taken thai 
the charges therein set out are not specified 
with sufficient particularity.—R. v. O’CALLAGHAN 
(1880), 14 Cox, C. C. 499. 

2205. Time for amendment—Before plea.]-— 
R. v. THOMPSON, No. 2061, ante. 

2206. Before case goes to jury.]—R. »v. 
Frost, No. 1995, ante. 

2207. At close of case for prosecution.|— 
As a general rule, a judge on the trial of an indict- 
ment will not allow an amendment to be made 
after counsel for the defence has addressed the 
jury. The proper course is for prosecutor’s counsel 
to adduce all his evidence & ask for the amend- 
ment before he closes his case, & if the amendment 
is made, prisoner’s counsel addresses the jury on 
the indictment as amended.—R. v. RymMgs (1853), 
3 Car. & Kir. 326. 

2208. After verdict.|—A count for receiving 
stolen goods the property of A., alleged that 
prisoner received the same, A. well knowing them 
to have been stolen. The error was discovered 
after verdict, & prisoner’s counsel moved in 
arrest of judgment, on which the ct. amended 
the count by striking out A. & inserting the name 
of prisoner :—Held: the ct. had no power to 
amend after verdict.—R. v. LARKIN (1854), 
Dears. C. C. 365; 23 L. J. M.C. 125; 28L.T. 0.8. 
180; 18 J. P. 376; 18 Jur. 5389; 2 W. R. 496; 
2C. L. R. 7753; 6 Cox, C. C. 877, C. C. R. 
anaes :—Consd. R. v. Poole Corpn, (1887), 19 Q. B. D. 


2209. ——.|—An indictment stated that 
A. & B. were adjudicated bkpts., & that A. & B. 














ad em re 


2208 ii. ——.}—Onacase stated 
as to the effect of a verdict; & for the 
amendment of the indictment :—Held : 
the indictment could be amended, but 
as the point in question had never 
really been in issue at the trial a new 
trial should be ordered on the amended 
indictment.—R. wv. Strons, [1920] 
N Z. L. R. 462.—N.Z,. 


2208 iii. .]}—The indictment may 
be amended at any stage of the trial,— 
R. v. WILLANS (1862), 1 Ind. Jur. 0. 8S. 
94; 1 Mad. 31.—IND. 

: find of opening by prose- 
cution.]—In a case where three ancusad 
persons were indicted for ‘‘ that they 
did amongst themselves conspire,” the 











cannot be 





—— 
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afterwards, with intent to defraud their creditors, 
unlawfully, within four months next before the 
presentation of a bkpcy. petition against them, 
they being traders, did pawn, etc., certain property 
which they had obtained upon credit, & had not, 
paid for. On objection after verdict :—Held: 
the indictment did not show substantially the 
offence under Debtors Act, 1869 (c. 62), 8s. 11 (15), 
& an amendment could not then be made.— 
R. v. OLIVER & AUSTIN (1877), 36 L. T. 114; 41 
J.P.310; 25 W. R. 823; 18 Cox, 0. C. 688, C. C. R. 
Annotation :—Distd. R. v. Knight (1878), 37 L. T. 801. 

2210. ——- ——_.]—-R. v. THompson, No. 2061, 
ante. 

2211. Where verdict conditional. |— 
R. v. Dosst, No. 2009, ante. 

2212. Where amendment too substantial.|— 
A prisoner was indicted for the misdemeanour of 
carnally knowing a girl between the ages of ten & 
twelve. The case was proved, but the girl was 
under ten :—Held: prisoner must be acquitted, 
& Criminal Procedure Act, 1851 (c. 100), s. 12, did 
not apply to this case.—R. v. Suorr (1851), 3 











Car. & Kir. 206. 
2213. -(—In an indictment for obtaining 
money by false pretences, the pretence alleged was 


that deft. had been to B. on behalf of prosecutrix, 
& had served a certain order of affiliation on one 
J. & that he was entitled to receive for serving the 
said order the sum of 5s. :—Held: (1) this aver- 
ment was not supported by proof that deft. said 
that he had been with the order to B. to serve J. 
& left it with the landlady where J. lodged, he 
being out, etc.; (2) this was not an amendable 
variance within the meaning of 14 & 15 Vict. c. 100, 
gs. 1—R. v. BAILEY (1852), 19 L. T. O. S. 11; 6 
Cox, C. C. 29. 

2214. -|—The ct. will not amend an in- 
dictment after plea, where, in its amended form, it 





him with receivin 
M. had felonious 
evidence showed 


judge on the completion of the prose- 
cutor’s opening speech, & before any 
evidence was given, allowed the in- 


property which one 
hat he had stolen 
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might be demurrable for generality.—R. v. LALLE- 
MENT (1853), 6 Cox, ©. C. 204. 

2215. -|—Upon the trial of an indictment 
against bkpts. under 12 & 13 Vict., c. 106, s. 251, 
for embezzling part of their personal estate to the 
value of £10, to wit, bank notes & money :— 
Held: the description of the money embezzled, 
although laid under a videlicet, was a material 
averment, & such as the ct., in its discretion would 
decline to amend.—R. v. Davison & GORDON 
(1855), 7 Cox, C. C. 158. 

Annotation :—Mentd. R. v. Rogers (1877), 3 Q. B. D. 28. 

2216. -|—The ct. will not amend, under the 
Criminal Procedure Act, 1851 (c. 100), s. 1, an 
indictment by striking out the word “ felon- 
iously ’’ & thereby convert the charge into a mis- 
demeanour, where the document given in evidence 
to sustain a charge of forgery, made felony under 
Forgery Act, 1831, 11 Geo. 4 & 1 Will. 4 (c. 66), 
ss. 3, 10, will not sustain the charge of felony, 
although evidence of a common law misdemeanour. 
—R. v. WRIGHT (1860), 2 F. & F. 320. 

2217. |—R. v. James, No. 2038, ante. 

2218. .|—There is no power to amend an 
indictment containing a count which charges 
prisoner, under Debtors Act, 1869 (c. 62), s. 13 (1), 
that in incurring a debt “he obtained credit by 
false pretences, by striking out the allegations of 
false pretences from the count, & inserting therein 
an allegation that prisoner incurred the debt by 
means of fraud.—lh. v. BENSON, [1908] 2 K. B. 
270; 77L. J. K. B. 644; 98 L. T. 9838; 72 J. P. 
286; 24 T. I. R. 557; 52 Sol. Jo. 516; 21 Cox, 
C. C. 631, C. C. R. 

2219. -.|—An indictment for obtaining 
money by false pretences was amended by striking 
out a statement of a false pretence that certain 
articles were worth a certain sum of money :— 
Held: the amendment ought not to have been 

















offence was committed; (2) an in- 
dictment is not incapable of amend- 
ment merely because, as it stands, it 


stolen, etc., the 


dictment to be amended by adding the 
words ‘*‘ & with another person whose 
name to the prosecutor is unknown ”’: 
—Held: the judge had no power to 
make the amendment.—R. v. HILL 
(1909), 9 Ss. R. N. 8. Ww. 563.— AUS. 


f. After close of defence.}— 
Where stolen property has been laid 
In & wrong pcrson, the indictment may 
be amended, even after the counsel for 
prisoncr has addressed the jury & 
closed.—R. v. FULLARTON & CROOKS 
(1853), 6 Cox, C. C. 194,—-IR. 

_&. Where amendment too  substan- 
tial—No_cvidence to support amend- 
ment.J}—Prisoner was indicted for 
stealing the cattle of M. At the trial 
M. gave evidence that he was nineteen 
years of age: that his father was 
dead, & the goods were bought with 
the proceeds of his father’s estate; 
that his mother was administratrix, & 
that the witness managed the property, 
& bought the cattle uestion. On 
objection taken the indictment was 
amended, by stating the goods to bo 
the property of the mother, & no 
further evidence of hor administrative 
character was given, the judge holdin 
the evidence of M. sufficient, & no 
leaving any question as to the propert 
to the jury :—Held: the judge ha 
power to amend under C. S. C., c. 99, 
8. 78; but the conviction on the 
amended indictment could not be 
sustained, there being no evidence of 
the mother’s representative character. 
can v. JACKSON (1869), 19 C. P. 280.— 


h, ——.}—R. v. CARR (1872), 26 
L. Cc. J. ei GAN. 


k, -J—On the trial of the 
prisoner on an indictment charging 








the property, & that the prisoner was 
uilty of receiving the same, knowing 
t to have been stolen. For the defence 
it was proved that M. had been pre- 
viously tried on a charge of stealing 
the same property & acquitted. The 
prosecution then applied to strike out 
of the indictment the allegation that 
M. had stolen the property, & to insert 
the words ‘‘some evil-disposed per- 


son,’? which the judge allowed :— 
Held; the amendment was pupropen 
allawaAa —R 1. Wrranann (1876), 20 


N. B. ht. 259.—CAN. 

l. Where accused not prejudiced.) 
—Prisoner was indicted for indecent 
exposure ‘in a certain public placo in 
the presence of divers persons.’ 

The evidence showed the act to have 
been committed on the verandah of a 
private house & where it could not be 
seen from the public road, in the pre- 
sence of several young girls :—Held: 
judge was right, under Criminal Law 
Amendment Act, s. 313, in amending 
the indictment according to the proof 


by striking out the word ‘* public ”’ as 
immaterial, the prisoner not being 
thereby prejudiced in his defence on 


the merits.— R. v. MADERCINE (1899), 
20 N. Ss. W. L. R. 36.—AUS. 


m. -}—A judge has power under 
Crimes Act, 1900, . 40, 8. 365, to 
amend a material variance if satisfied 
that the accused will not thereby be 
prejudiced in his defence or suffer any 
substantial wrong.—R. v. JACKSON 
1904), 4 S. R. N. S. W. 732; 21 

e Ss. Ww. Ww. N. 241.—AUS. 


n. Description of place where offence 
committed.) —S le: (1) an indict- 
ment may be amended by supply- 
ing an allegation of the place where the 








does not show jurisdiction on its face.— 
a aga (1902), 22N.Z4. 1. &. 436. 


o. Description of intent.)— An in- 
dictment that ‘‘ A. attempted to kill 
& murder D.”* sufficiently discloses an 
indictable offence, & the ct. has the 

ower to allow it to be amended so as 
o read that ‘‘ A. with intent to commit 
murder, shot at 1D.’-—R. v. MOONKY 
(1905), Q KR. 15 K. B. 57.—CAN. 

p. Description vj vyence — Uyone 
different in character from that originally 
charged.}~—An indictment charged deft. 
with knowingly & fraudulently by false 
prone: ees | $500 from the N. 

ank, after the evidence had partially 
been taken, the ct. allowed an amend- 
ment of the indictment to charge that 
deft. did in incurring a debt or liability 


| to the N. Bank obtain credit under false 


pretences, A such amendment the 
jury found deft. ty :—Held : Criminal 
Code, s. 889, allowing amendments to 
indictments when thero is a variance 
between the evidence given & the 
charge did not permit of amendments 
charging an offence’ different in 
character from that originally charged. 
—R. v. CoHEN (1912), 22 0. W. KH. 
260. L. Rh. 


456; 3 O. W. N. 1409; 
497 5D.L. Rh. 437.—CAN. 

qa. —— ——]— R. v. WALLACE 
1915), 8 W. W. R. 671; 24 D. L. R. 


25 ’ 8 Alta. L. Ri 472.—-CAN. 

x .}—The ct. has power 
to allow words to be struck out of 
an indictment if the altcration does 
not vary the crime with which the 

anel is charged.—H.M. ADVOCATE Uv. 

‘InrosH (1881), 8 R. (Ct. of Sess.) 
13; 18 Sc. L. R. 290.—SCOT. 

8. —— Second offence included 
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Sect. 4.—Form of indictments: Sub-sects. 138 & 14. 
Sect. 5: Sub-sect. 1.] 


Co v. COHEN (1909), 3 Cr. App. Rep. 180, 
Annotation :—Refd. R. v. Thompson, [1914] 2 K. B. 99. 
2220. Indictment as amended stands.|—If it is 
contended that we cannot alter the verdict upon 
an amended indictment to a verdict upon the 
indictment before it was amended, I should say 
that that was so (BLACKBURN, J.).—R. v. PRIT- 
CHARD (1861), Le. & Ca. 34; 30 L. J. M. C. 169; 
4L. T. 340; 25 J. P. 484; 7 Jur. N. S. 557; 9 
W. R. 579; 8 Cox, C. C. 461, C. C. R. 
Annotation :—Refd. KR. v. Webster (1861), Le. & Ca, 77. 
2221. .I—When an indictment is amended 
at the ct. of trial, the Ct. of Crown Cases Reserved 
cannot consider it as it originally stood, but only 
in its amended form.—R. v. WEBSTER (1861), 
Le. & Ca. 77; 31 L. J. M.C.17; 5 L. T. 38273; 26 
J.P, 212; 7 Jur. N. S. 1208; 10 W. R. 20; 9 
Cox, C. C. 18, C. 0. R. 
Annotation :—Refd. I. v. Lowrie (1867), 36 L. J. M. C. 24. 
2222. -|—Prisoner worked at a mill in the 
same room with three fellow-workmen, & was sent 
by them on pay-night for the wages of the four 
from the cashier of the works. The cashier gave 
the money for the four in a lump to prisoner, who 
then went away & never gave any of it to his 
fellow-workmen. He was indicted for the larceny, 
& the indictment laid the property in the money 
in the workmen. At the trial, the indictment was 
amended by alleging the property to be in the pro- 
prietors of the works, instead of the workmen :— 
Held: the property was rightly laid as at first, in 
the men, & not in the masters, & as the con- 
viction had taken place on the amended indict- 
ment, which was wrong, the conviction must be 
quashed.—R. v. BARNES (1866), L. R. 1 C. C. R. 
45; 35 L. J. M. C. 204; 14 L. T. 601; 30 J. P. 
420; 12 Jur. N. S. 549; 14 W. BR. 805; -10 
Cox, C. C. 255, 0. C. R. 


CRIMINAL Law 











SuB-SEcCT. 14.—ORDER FOR PARTICULARS. 


2223. When granted—Conspiracy.|—-An indict- 
ment for conspiracy ‘‘to defraud W. of divers 
goods & in pursuance of the conspiracy defrauding 
him of divers goods, to wit of the value of £100,” 
cannot be quashed for not specifying the par- 
ticular goods of which the prosecutor has been 
defrauded. 

Semble: the ct. in such a case will not call upon 
prosecutor to deliver to deft. a particular of the 
goods referred to in the indictment.—R. v. 
(1819), 1 Chit. 698. 


Annotations :—Mentd. R. v. Parker (1842), 3 Q. B. 292; 
R. v. Blake (1844), 6 Q. B. 126. 





AND PROCEDURE. 


2224. J—If the counts of an indic 
ment for a conspiracy be framed in a general for 
a judge will order that prosecutor shall furni 
defts. with a particular of the charges, & th 
particular should give the same information 
defts. that would be given by a special cour 
But the judge will not compel prosecutor to sta 
in his particular the specific acts with which t] 
defts. are charged, & the times & places at whi 
those acts are alleged to have occurred.—R. 
HAMILTON (1836), 7 C. & P. 448. 

Annotation :—Refd. R. v. O’Connell (1844), 5 State Tr. N.S. 




















2225. J—R. ve. Warp (1844), 
L. T. O. S. 352. 
2226. .|—Where an indictment for 


conspiracy is in general terms, & does not set ov 
the overt acts, the ct. will, on the application ¢ 
deft., direct prosecutor to furnish a particule 
of the overt acts.—R. v. Rix & SENIOR (1850), 
New Mag. Cas. 41; 14 L. T. O.S.379; 14 J.P. Jc 
255. 

2227. .|}--On an indictment agains 
several defts. for a conspiracy, it appeared tha 
there were eight counts, setting out particula 
charges, & one count charging defts. in genera 
terms with a conspiracy to defraud by diver 
subtle means & contrivances :—Held: defts. wer 
entitled to have particulars given them of th 
specific charge intended to be relied on in suppor 
of the gencral count.—R. v. ALLEYNE (1851), 1: 
L. T. O.S. 99,111; 15 J. P. 835. 

2228. J—R. v. PROBERT, HAMP & 
WATKINS (1852), Dears. C. C. 32, n. 

2229. .|—Where an indictment fo: 
conspiracy charges the offence in general terms 
deft. is entitled to particulars of the charge 
although there has been a previous committal by 
a magistrate. 

Where an indictment contained counts charging 
a conspiracy to cheat tradesmen of goods, without 
mentioning any specific case, or name, time, oI 
place :—Held: deft. was entitled to such par- 
ticulars.—R. v. Rycrort (1852), 6 Gox, C. C. 76. 

2230. —— J—R. v. MELLERSH (1852), 18 
L. T. O. S, 241; 16J.P. Jo. 53. 

2231. |—On a general count for 
conspiracy, deft. is entitled to particulars of the 
acts relied upon in support of the charge, but on a 
special count alleging the overt acts, the ct. will 
not order particulars to be furnished, in the 
absence of an affidavit on the part of deft., that he 
has no knowledge of the overt acts charged, & 
does not possess sufficient information to enable 
him to meet them. 


Qu.: whether with such an affidavit, deft. 
would be entitled to particulars.—R. v. ESDAILE, 





























in first. |—Deft. was indicted for that 
he ‘‘unlawfully did cause to be taken 
by B. certain poison ... with intent 
thereby to endanger the life of BB.” 
The trial of deft. upon this indict- 
ment was begun; but at the con- 
clusion of the case for the Crown the 
judge, being of opinion that there was 
no evidence to support the charge, 
amended the indictment so that it 
read, ‘‘ did cause to be administered 
to or taken by B. certain poison... 
with intent thereby to injure, aggrieve, 
or annoy B.’”’ The original charge 
was probably intended to be laid under 
Criminal Code, s. 277, though it did 
not follow the language of that sect., 
the amended charge was laid under 
sect. 278 :—Held; an act of one person 
which is intended to endanger the life 
of another person includes an act to 
injure, aggrieve, or annoy such other 
person; &, therefore, if not proved 
guilty of the offence charged in the 


original indictment, deft. might, with- 
out any amendment, have been con- 
victed of the offence of administering 
poison with intent to injure, aggrieve, 
or annoy; &, as the grand jury as- 
sented to the indictment for the major 
offence, they must be found to have 
approved of an indictment for the 
minor offence.—R. v. VOLL (1920), 48 
O. L. R. 437; 57 D. L. R. 4403; 19 
O. W. N. 270.—CAN. 


t. Conformable to astatute.]— 
A defective indictment is amendable 
under 32 & 33 Vict. c. 20, 8. 32.—R. v. 


a. -/~Deft. was indicted 
& convicted for a criminal assault 
committed upon the person of W., ‘“‘a 
girl under the age of fourteen years, 
to wit, of the age of eighi years.” 
It was not alleged in the indictment 
that the person upon whom the offence 











was committed was not the wife of 
prisoner :—Held: the expression in 
the Code, s. 266, ‘* not being his wife,’’ 
is an exception, &, if required to be 
stated in the indictment & negatived, 
the defect could have bec ~-vremediod 
by the judge by an amendm 
sect. 723 (2).—It. v. WRIGH. 
39 N, S. h. 103,—CAN. 


b. Amendment allowed as terms of 
granting application to withdraw plea.] 
—An indictment, framed under Insol- 
vent Act of 1869, s. 147, omitted the 
words ‘‘ with intent to defraud his 
creditors.’’? Deft. pleaded to the in- 
dictment, but afterwards applied for 
leave to withdraw his plea & demur, 
the judge decided that, if he allowed 
this he should also permit the prose- 
cutor to amend the indictment by 
inserting those words:—Held: his 
decision was right.—R. v. McLEAN 
(1877), 1 P. & B. 377.—CAN. 


ynder 
D6), 
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R. v. BRowN, R. v. STAPLETON (1857), 6 W. R. 60; 
8 Cox, C. C. 69; 215. P. Jo. 772. 

2232. ——.]—An indictment charged 
defts. with conspiring with divers other persons 
to obtain by false pretences certain property from 
prosecutor. The ct. made an order for particulars 
of the name or names of the divers other persons 
to be given to defts. 

Where the names are unknown that must be 
stated in the indictment.—R. v. PERRIN & BuRstT 
(1908), 72 J. P. 144, 247. L. R, 487, 

2233. Embezzlement.|—If a prisoner, in- 
dicted for embezzlement, does not know the 
specific acts of embezzlement intended to be 
charged against him, he should apply to prosecutor 
for a particular of the charges, & if it be refused, 
the judge will, on motion, supported by proper 
affidavits, grant an order for such particular to 
be given, & postpone the trial, if necessary. Such 
particular ought, at least, to state the names of 
the persons from whom the money is alleged to 
have been received.—R. v. Hopason (1828), 3 
C. & P. 422. 

Annotation :—-Mentd. R. v. Lister (1856), 26 L. J. M. C. 26. 

2234. -J}—Where a party is charged 
with embezzlement, the judge, before the indict- 
ment is found, will order prosecutor to furnish 
prisoner with a particular of the charges, if prisoner 
makes an affidavit that he does not know what 
the charges are, & that he has applied to prosecutor 
for a particular, & it has been refused.—R. v. 
BootTyMAN (18382), 5 C. & P. 300. 

Annotation :-—Refd. R. v. Haslam (1855), 26 L. T. O. S. 108. 

2235. -]—The ct. will not order par- 
ticulars of a charge to be delivered to a deft. upon 
an indictment not before the ct.—R. v. HasLam 
(1855), 26 L. T. O. S. 108; 1 Jur. N. S. 1139; 
4W. R. 122; 19 J. P. Jo. 756. 

2236. Nuisance.|—-An indictment for a 
nuisance contained twelve counts, describing the 
nuisance in different ways, & charging it to have 
been committed in different parishes & counties 
within the jurisdiction of the Central Criminal 
Court. This ct., on reading the indictment only, 
which had been removed by certiorari, & without 
affidavit, ordered prosecutor to give deft. a note 
of the several acts of nuisance which he intended 
to prove.—R. v. CUuRWooD (1835), 3 Ad. & El. 
815; 1 Har. & W. 310; 5 Nev. & M. K. B. 369; 
3 Nev. & M. M. C. 293; 111 EH. KR. 623. 


Annotation :-—Refd. R. v. Brown, R. v. Esdaile, 

Stapleton (1857), 21 J. P. Jo. 772. 

2237. ——.|—R. v. DOWNSHIRE (MARQUIS) 
(1836), 4 Ad. & El. 698; 6 Nev. & M. K. B. 92; 
3 Nev. & M. M. C. 589; 111 E. R. 950. 
Annotations :—Mentd. R. v. Milverton (1836), 5 Ad. & EI. 

841; R.v. Jones (1840), 12 Ad. & El. 684; lt. v. Crickladeo 

St. Mary (1850), 15 L. T. O. S. 296; Gwyn v. Hardwicko 

(1856), 1 H. & N. 49; Bailey v. Jamicson (1876),1C. P. D. 

329; R.v. Kent JJ. (1904), 73 L. J. K. B. 858. 
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2238. Barratry.}—-On indictment for 
barratry, deft. must have a copy of the articles.— 
ee WARD (1701), 12 Mod. Rep. 516; 88 E. R. 








2239. ——.]— GopDARD v. SmirH, No. 
2337, post. 
2240. -|—In an _ indictment of 








barratry, deft. is entitled to a copy of the articles, 
which are to be insisted on against him at the trial. 

In an indictment for keeping a common bawdy 
house or gaming house, though the charge is 
general, yet particular facts may be given in 
evidence.—CLARKE v. PERIAM (1742), 2 Atk. 333, 
337; 9 Mod. Rep. 340; 26 BE. R. 603; sub nom. 
CLARK v. PERIAM, PERIAM v. CLARK, 1 Coop. temp. 
Cott. 541, L. C. 

2241. Application must be made to court of 
trial.|—-R. v. HasiaAm, No. 2235, ante. 

See, now, Indictments Act, 1915 (c. 90), s. 3, 
sched. I., r. 4. 


Sect. 5.—FINDING OF AN INDICTMENT BY A 
GRAND JURY. 
SUB-SECT. 1.—IN GENERAL. 

2242. Must be found by twelve.|—The caption 
of an indictment must show that it was taken on 
the oath of twelve men.—CLYNCARD’S CASE (1599), 
Cro. Kiliz. 654; 78 E. R. 893. 

2243. .]|—AYLETT® v. R., No. 2322, post. 

2244. Number of grand jury—Whether more 
than twenty-three.|—A grand jury must not 
consist of more than 23. If more than 23 have 
been sworn & have found a bill, the ct. will not, 
on that account, quash the indictment after deft. 
has removed it by certiorari, gone to trial, & been 
convicted. 

The caption of the indictment on which deft. 
had been convicted as above stated the present- 
ment to be made by the oaths of A., B., C., D., 
etc., naming 12 grand jurors, & others, good & 
lawful men, etc. A rule was obtained, with a view 
to a writ of error, calling on the clerk of the peace 
to show cause why the caption should not be 
amended by inserting the true names & number of 
the grand jury sworn :—Held: (1) the caption was 
not incorrect in omitting to state the number & 
all the names of the grand jury & under the circum 
stances, no amendment could be made in it; 
(2) the ct. would refuse to receive an affidavit 
from a grand juryman as to the number of grand 
jurors or what passed in the grand jury room.— 
R. v. Marsy (1837), 6 Ad. & El. 236; Will. Woll. 
& Dav. 150; 6L. J. M. C. 153; 1 Jur. 38; 112 
KK. R. 89; sub nom. R. v. Marcu, 1 J. P. 245. 


Annotations :—Generally, Mentd. O’Brien v. R. 
3 Cox, C. C. 360; R. v. Yates (1883), 48 J. P. 102. 





(1849), 


g. Swearing of grand jury—Whether 


22331. Whengranted—Embezelement.] 
—Semble : in case of embezzlement the 
ct. will order the accused to be fur- 
nished with a full bill of particulars.— 
mgs HuGHES (1850), 4 Cox, C. C. 447. 





C. False pretences.) —In an 
indictment for poeens money. by 
false pretences prisoner is cntitled to 
be informed what the false pretences 
were; & where the information is in- 
sufficiont particulars will be ordered.— 
ie uNoetoN (1904), 24N.2Z.1L. RR. 





d. Discretion of courft.]—It 
is within the discretion of the trial 
judge to order pardousr or not.—RH. 
v. CLARKE (1908), 9 W. L. R. 243; 1 
Altea. L. R. 58.-—-CAN. 


6. Number of grand jury.J]—The 
sheriff having erroneously chosen 24 
grand jurors in place of 12, & the first 
12 alone having been called, &, one of 
them finding himself ill, 11 only were 
sworn, who brought in a true bill for 
murder against the person :—Held: 
their report was valid, the law not 
requiring the agreement of more than 
7 grand jurors in all the provinces 
where the number does not exceed 13.— 
R. v. POIRIER (1898), Q. Kh. 7 Q. B 
483.—CAN. 


f. Objection to constitution of grand 
jury.J}—A person committed to trial 
cannot object to the constitution of the 
grand jury after they have dealt with 
the indictment.—R. v. ROBERTS (1923), 
39 Can. Crim. Cas. 324.—CAN. 


accused necd be present. |——h. v. MATHU 
RIN (1903), Q. R.12 K. B. 494.—CAN. 

h. Disqualification — Prosecutor.} — 
Where one of the grand jurors, by 
whom an indictment for forcible entry 
& detainer was found was the prose- 
cutor, the indictment was quashed, 
though after plea.—R. v. CUNARD 
(1838), Bor. 500.—CAN. 

k. -J—Applt. was in- 
dicted for perjury. Complainant had 
been summoned to act as a grand 
juror for the assizes at. which the trial 
took place. Complainant was present 
with the grand jury when it was 
charged & when the presentment of a 
true bill was made. hile the bill was 
under consideration by the grand jury 
one of the jurymen to whom the com- 
plainant had stated that it was a 
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Sect. 5.—Finding of an indictment by a grand jury: 
Sub-sects. 1 & 2.) 

2245. -]|—Qu.: whether the number 
of jurors sworn upon the grand inquest is necessarily 
limited to 23.—STAFFORDSHIRE GRAND JURY 
(1848), 3 Cox, C. C. 433. 

2246. Peer may not serve—lIrish peer member 
of House of Commons.]—An Irish peer ought not 
to serve upon @ grand jury unless he is a member 
of the House of Commons.—IRISH PEER CASE 
(1806), Russ. & Ry. 117, C. C. R. 

2247. Right to challenge.|—R. v. Lewis (1679), 
7 State Tr. 250. 

2248. Admission of counsel to grand jury room 
—Former practice.|—ReEaicrpEs’ Case (1660), 5 
State Tr. 947; Kel. 7; 84 E. R. 1056. 

Annotations -—Mentd. R. v. Kinloch (1746), Fost. 16, 25; 

Crosthwaite v. Gardner (1852), 18 Q. B. 640. 

2249. .|—R. v. SHAFTESBURY (EARL) 
(1681), 8 State Tr. 759. 

Annotation :—Mentd. It. v. Boyes (1861), 1 B. & S. 311. 

2250. Admission of solicitor to grand jury room 
—Whether allowed.J—R. v. WEBB (1737), 2 
Stra. 1068; 93 E. R. 1037. 

Annotation :—Refd. Hz p. Friend (1886), 2 T. L. R. 746. 

2251. No liability in respect of discharge of duty.] 
—When a grand inquest indicts one of murder 
or felony, & after the party is acquitted, no writ 
of conspiracy lies for him against the indictors.— 
FLOYD v. BARKER (1607), 12 Co. Rep. 23; 77 


E.R. 1305. 
Annotations :-—Refd. Groenvelt v. Burwell (1700), 1 Ld. 
10 W. R. 6; Kemp 


. 4543; Ebon v. Neville (1861), : 
v. Neville (1861), 10 C. B. N. S. 523. Mentd. Barnardiston 
: winne v. Poole 


v. Soames (1674), Freem. K. B. 380; G 

(169%), 2 Lut. 1560; R. v. Almon (1765), Wilm. 243; 

Basten v. Carew (1825), 3 B. & C. 649; Garnett v. Ferrand 

Cole oe & C. 611; Dawkins v. Rokeby (1873), L. R. 

2252. .|— MACCLESFIELD (EARL) v. STARKEY 
(1685), 10 State Tr. 1329. 

2253. Misconduct of grand jury—Indictment for 
non-repair of highway—Interest of members of 
grand jury.|—The Ct. of Q. B. granted an informa- 
tion against the inhabitants of a parish for non- 
repair of a road, where it was deposed that a bill 
of indictment had been preferred at the assizes 
but thrown out by the grand jury ; that two of the 
grand jurors were proprictors of land in the parish ; 
that one of them who had acted on behalf of the 
parish at an earlier stage of the dispute had stated 
to the foreman that the road was useless; & that 
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finding of the indictment ; such depositions being 
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contradicted only by general statements that 
two had taken no undue or active part in oppo: 
the finding.—R. v. Upton St. LEONARD’S (INH. 
TANTS) (1847), 10 Q. B. 827; 2 New Mag. | 
166; 2 New Sess. Cas. 582; 16 L. J. M. C. 
8 L. T. O. S. 5143; 11 J. P. 827; 11 Jur. 3 


2 Cox, C. C. 258; 116 EB. R. 313. 
Anan :—Mentd. Bailey v. Macaulay (1849),19 L. J. ¢ 


2254. Whether presentment necessary — Sec 
trial after repeal of Grand Juries (Suspension) / 
1917 (c. 4)—Effect of Interpretation Act, 1 
(c. 68), s. 38 (2).]|—-When an indictment was d 
tried during the operation of Grand Juries (§ 
pension) Act, 1917 (c. 4), & the trial adjourr 
the jury having disagreed, a second trial after 
repeal of that statute was within Interpretat 
Act, 1889 (c. 63), s. 38 (2), so that no presentm 
by a grand jury was necessary.—R. v. ~~ ~ 
R. v. BARR (1922), 91 L. J. K. B. 562; 126 L. 
642; 86 J. P. 135; 38 T. L. R. 893; 66 Sol. 
474; 27 Cox, C. C. 185; 16 Cr. App. Rep. 1 
109, C. C. A. 


SuB-SECT. 2.—EVIDENCE BEFORE GRAND JUR 

2255. Attendance of witnesses—All witnes 
bound over.J|—All the witnesses bound over 
give evidence should go before the grand jury 
R. v. CARPENTER (1844), 1 Cox, C. C. 72. 

2256. Witnesses should be sworn—Effect 
witness not being sworn.|—If witnesses go bef 
the grand jury without being sworn, & the bill 
found & prisoner tried & convicted, it is pro} 
to recommend him for a free pardon.—R. 
DICKINSON (1819), Russ. & Ry. 401, C. C. R. 

2257. Presentment of a constable must 
on oath.]—The presentment of a constable for a 
offence, whether at assizes or quarter sessio 
must be made upon oath, before the grand jury. 

A constable may present upon his own kno 
ledge; but his presentment must be made up 
oath. Every such presentment ought to be ma 
upon oath before the grand jury, & to be regula) 
returned by them, in order to its having any fol 
or validity. No man ought to be put upon 1] 
trial except upon an indictment found on oa 
(LORD TENTERDEN, C.J.).—R. v. SOMERSETSHI 
JJ. (1827), 1 Man. & Ry. K. B. 272; 1 Man. 
Ry. M. C. 81. _ : ; - 
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vitiate indictment.|—When the grand jury ha 











deplorable case, but it had come to 
the pass that either he or the accused 
would have to leave the towh, repeated 
this statement to other grand jurors :-— 
Held: neither the fact of the presence 
of the complainant as a member of the 
grand jury nor the statement made by 
him constituted a well-founded objec- 
tion to the constitution of the grand 
j which had passed upon the in- 
dictment, which therefore could not 
be quashed under Code, 8. 899. 
——VERONNEAD 0. R. (1917), 548. C. R. 
73; 27 Can. Crim. Cas. 211; 270 W. R. 
2786; 33 D. L. R. 68.—CAN. 


1. Agent o prosccutor.)] — 
Deft. was indicted for eonspncy to 
revent C. from recovering rents. 
W.. agent of C., was on the grand 
ury, which found the _ bill :—Held: 
. was incompetent, & the indictment 








must be uashed.—_R. v. GORBET 
(1866), 1 P. E. I. 262.—CAN. 

m. Member of grand jury 
foreman ’s jury.}—Prisoner 


of coroner 
had been found guilty of murder. W., 
one of the nd jury, which found the 
pill against him, had previously acted 





as foreman of the coroner’s jury, which 
had returned ao verdict of murder 
against prisoner. The objection had 
been taken before the jury were 
sworn :—Held: as the objection did 
not affect the justice of the proceeding 
the appln. must be refused.—R. v. 
DoOwneY (1869), 1 P. E. I. 291.—CAN. 

n. Affinity to prisoner.J—A 
true bill being found against deft., 
deft. moved to have same quashed on 
three grounds: (1) one of the grand 
jurors who found the bill was of 
affinity to deft. in the seventh degree ; 
(2) the names of two persons on the 
jury were not the same as those con- 
tained in the panel annexcd to the 
venire facias ; that one of the 
grand jurors had previously to the 
finding of the indictment expressed an 
opinion as to deft.’s t, was hostile 
to deft.:—Held: the first ground 
alleged was not sufficient to quash an 
indictment, & from the evidence the 
second & d grounds were also 
insufficient.—R. v. Lawson (1888), 
2 P, E. I. 898.—-CAN. 

o. Presence of other jurore neces- 
sary at time foreman sworn.}—Iit is 





essential that, at the time the forem 
of the grand jury is sworn the ot] 
ee e present & hear the ot 
aken by their foreman.—BkLANG 
vw. R. (1904), Q. R. 12 K. B. 69.—CaA 
p. Right of amendment of bill bef 
jinding.)}-—~ A bill of indictment | 
@ misdemeanour was sent u 
the grand jury :—/fleld: until t 
arg jury had found it to be a ti 
ill, the Pree in relation to t 
form of the bill were ez parte, & A.: 
was at liberty to amend.—R. 
ee (1843), 3 Craw. & D. 151, 


q. Preseniment to grand jury 
adjoining county—Notices not served 
Effect of.}-~—~-When a bill of indictme 
was preferred to the grand jury of t 
adjoining county, for an offence co) 
mitted in the county of a city, und 
the provisions of the 9 Geo. 4, c. é 
& found there, but no notices we 
served, nor the information remov 
from the custody of the clerk of t 

eace for the county of the city :. 
Teld; @ new indictment might 
preferred in the county of the city..- 

.v. DuFFY (1849), 1 Ir. Jur. 81.—I 
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found a bill, the judges before whom the case 
comes to be tried, ought not to inquire whether 
the witnesses were properly sworn previously to 
their going before the erane jury. Semble: an 
improper mode of swearing them will not vitiate 
the indictment, as the grand jury are at liberty 
to find a bill upon their own knowledge merely.— 
R. v. RUSSELL (1842), Car. & M. 247. 

2959. -|—The witnesses against a 
prisoner charged with larcency were, previously 
to their examination before the grand jury, sworn 
in open ct. by the c-ier of the ct. :—Held: they 
were properly sworn.—R. v. Tew (1855), Dears. 
CG. 0. 429; 24 L. J. M. C. 62; 24 L. T. O.S. 279; 
3W.R.178; 19 J. P. Jo. 56, C.C. R. 

2260. Duty of foreman to initial names of 
witnesses examined — Indictment quashed for 
omission to do so.|—R. v. BRESLAUER (1904), 68 
J.P. Jo. 341. 

2261. Accomplice may give  evidence.|—An 
accomplice may give evidence before a grand jury 
to support an indictment against a particens 
criminis, & a bill so found is good, although the 
accomplice be not previously admitted a witness 
for the Crown & was carried from the prison before 
the grand jury by means of surreptitious & illegal 
order.—R. v. DoDD (1777), 1 Leach, 155, C. C. R. 

2262. |—R. v. PERCEVAL (1833), 1 Lew. 
C. C. 155. 
soa aati s—Refd. R. v. O’Connor (1843), 4 State Tr. N.S. 


2263. -|—Where A. was committed for 
feloniously inciting B. to commit a felony, & B. 
for committing the said felony, the judge, on the 
application of counsel for the prosecution, 
permitted B. to go before the grand Jury & be 
examined as a witness against A.—R. v. SHARP 
(1846), 10 J. P. 220. 

2264. Accused cannot give evidence.|——A person 
charged with an offence has no right to give 
evidence on his own behalf before the grand jury.— 
R. v. SAUNDERS (1898), 63 J. P. 24; 15 T. L. R. 
104, C. C. R. 

Annotation :—Mentd. R. v. Yeldham (1922), 128 L. T. 28. 

2265. .|—Criminal Evidence Act, 1898 (c. 
36) does not confer on a prisoner the right of giving 
evidence on his own behalf before the grand jury.— 
R. v. RHODES, [1899] 1 Q. B. 77; 68 L. J. Q. B. 
83; 79 LL. T. 360; 62 J. P. 774; 47 W. R. 121; 
15 T. L. R. 37; 48 Sol. Jo. 45; 19 Cox, C. C. 182, 


e @ * 


Annotations :-—Folld. R. v. Saunders (1898), 63 J. P. 24. 
Mentd. R. v. Ollis, [1900] 2 Q. B. 758: N.v. Wyatt, [1904] 
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1K. B. 188; R. v. Smith (1905), 92 L. T. 208; R. ve 

Bond, [1906] 2 K. B. 389; R. v. Charlesworth (1910), 4 Cr. 

App. Rep. 167; R. v. Stone (1910), 6 Cr. App. Rep. 89 ; 

R. v. Boyle & Merchant, (1914] 3 K. B. 339; me v. Secon 

(1914), 111 L. T. 336. 

2266. When depositions may be read—Not on 
suspicion that witness has been tampered with.|— 
A grand jury cannot, on a suspicion that the wit- 
ness has been tampered with by prisoner, receive 
in evidence his written examination in lieu of his 
parol testimony, for the purpose of finding a bill.— 
DENBY’S Case (1789), 1 Leach, 514. 

2267. ——— Not where witness refuses to give 
evidence.|—-A_ matcrial witness refused to give 
any evidence whatever to the grand jury :—Held: 
the grand jury could not read the deposition of 
such witness as evidence to enable them to find a 
bill.— R. v. RENDLE (1861), 11 Cox, C. C. 208. 

2268. Where witness too ill to attend.]|— 
Under Indictable Offences Act, 1848 (c. 42), s. 17, 
the deposition of a witness, who is so ill as not to be 
able to travel, may be read in evidence before the 
grand jury.—R. v. CLEMENTS (1851), 2 Den. 251; 
T. & M. 579; 4 New Sess. Cas. 623; 20 L. J. M. C. 
193; 17 L. T. O. S. 186; 15 J. P. 3388; 15 Jur. 
407; 5 Cox, C. C. 191, C. C. R. 

2269. Proof of illness.|—-Depositions 
of an absent witness are not admissible before the 
grand jury without medical evidence of his illness.— 
R. v. PUILIPS (1858), 1 F. & F. 105. 

Annotation -—Mentd. R. v. Cohen (1907), 71 J. P. 190. 

2270. -|—Upon a bill of indict- 
ment being presented, the grand jury made an 
application for the deposition of an absent witness : 
—Held: they were entitled to peruse the deposi- 
tion without formal proof that the witness was too 
ill to travel. 

The grand jury were not bound by any rules of 
evidence. They were a secret tribunal & might lay 
by the heels in jail the most powerful man in the 
country by finding a bill against him, & for that 
purpose might even read a paragraph from a 
newspaper (ByYLrs, J.).—R. v. BULLARD (1872), 
12 Cox, C. C. 353. 

2271. & of due taking of deposi- 
tion.|—The deposition of a witness in a criminal 
prosecution who has travelled to the assize town, 
but is too ill to attend ct. for examination, may be 
read before the grand jury, after the illness of the 
witness & the due taking of the deposition had been 
proved to the satisfaction of the judge.—R. v. 
WILSON (1874), 12 Cox, C. C. 622, 

2272. —— ——— —— ——.|— When a witness 
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2260 i. Duty of foreman to initial 
names of witnesses cramined—W hether 
indictment quashed for omission te do so.) 
——Held: the directions in Criminal Code, 
1892, 8. 645, are of @ mandatory cha- 
racter, & failure to affix the initials, ctc., 
as directed, will not constitute sufficient 
croune, for quashing an indictment.— 

._v. TOWNSEND & WHITING (1896), 
28N.5. RR. 468.—CAN. 


2260 ii. ~}~—The foreman’s 
omission to put his initials opposite 
the names of the Crown witnesses on 
the back of an indictment does 
not nullify the proceedings.—R. v. 
AN (1898), 12 Man. L. R. 190. 








2260 iii, ——— ———.}—-R. v. Homes 
(1902), 9 B. C. R. 294; 22 GC. L. T. 
437.—CAN, ree 


2260 lv, ———- ———.}—The omission 
by the foreman to initial the names 
of “ Ve. eorpioorete oe 

3 as req aw, is a 
fel. defcc, “han the effect ot an 

n ent.—-BELANGER vt. 
R. (1904), Q. R. 12 K. B. 69.— GAN. 


r. Grand jury decide what evidence 
they will hear.j—The grand jury have 
the right to decide for themselves 
upon what evidence they will find a 
bill, & the ct. have no power to inquire 
into the proceedings before them, or 
as to the nature of the evidence which 
they took into consideration.—R. v. 


a (1891), 23 N. S. R. 332.— 


s. Affidavits taken at preliminary 
investigation. }—Affidavits ken at a 
preliminary investigation before a 


magistrate, but not in presence of the 
accused, cannot be used as evidence 
before the nd jury, in the absence 
of the witnesses.—R. v. CARBRAY 
(1887), 18 Q. L. R. 100,—CAN. 

t. Witnesses may be examined in 
any order.J}—R. v. MATHURIN (1903), 
Q. R, 12 K. B. 494.—-CAN. 

a. When depositions may be_ read 
—Whether proof of illness or absence 
mecessary.}—Upon a bill of indictment 
being presented, the grand jury re- 
ported that without the evidence of 
an absent witness they had no materials 
to find a eld: they were 
entitled to peruse the depositions 


1 :—. 


without proof that the witness was too 
ill to travel or absent from Canada.— 
hk. v. Howks (1886), 1 B. C. RR. pt. 11, 
307.—CAN. 


ene _... hearings before magis- 
trate ——~ Depositions of first hearing 
only read to gra jury.j)— Accused 
epee de with theft after preliminary 
inquiry was discharged on the ground 
that no sufficient case was made out 
to put the accused on his trial. Subse- 
quently another information on the 
same charge was laid against him, & 
after a preliminary inquiry he was 
committed for trial. Depositions laid 
before grand jury & on which indict- 
ment was founded only included those 
taken at first hearing, not the second : 
—Held: all proceedings were regular 
for quashing the in- 
dictment.—-R. wv. HANNAY (1905), 2 
W. L. R. 543.-—CAN. 


6. Examination of exhibiis.]— The 
submission of a record to the 
grand jury, in order that they may 
examine certain exhibits & verify 
certain statements made by witnesses 
examined before them, is not a fatal 
irregularity, where it is proved that 
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Sect. 5.——-Finding of an indictment by a grand jury: 
Sub-sects. 1 & 2.) 

2245. J—Qu. : whether the number 
of jurors sworn upon the grand inquest is necessarily 
limited to 23.—STAFFORDSHIRE GRAND JURY 
(1848), 3 Cox, C. C. 433. 

2246. Peer may not serve—TIrish peer member 
of House of Commons.]—An Irish peer ought not 
to serve upon a grand jury unless he is a member 
of the House of Commons.—IRIsH PEER CASE 
(1806), Russ. & Ry. 117, C. C. KR. 

2247. Right to challenge.]—R. v. Lewis (1679), 
7 State Tr. 250. 

2248. Admission of counsel to grand jury room 
—Former practice.|—REGIcIDES’ CASE (1660), 5 
State Tr. 947; Kel. ao 84 BE. R. 1056. 

Annotations :-—Men td. Kinloch Gre. Fost. 16, 25; 

Crosthwaito v. Gene (1852), 18 Q.B 

2249. -|—R. v. ee (EARL) 
(1681), 8 State Tr. 759. 

Annotation :-—Mentd. R. v. Boyes (1861), 1 B. & S. 311. 

2250. Admission of solicitor to grand jury room 
—Whether allowed.|—R. v. WEBB (1737), 2 
Stra. 1068; 93 E. R. 1037. 

Annotation :—Retd. Hz p. Friond (1886), 2 T. L. R. 746. 

2251. No liability in respect of discharge of duty.] 
—When a grand inquest indicts one of murder 
or felony, & after the party is acquitted, no writ 
of conspiracy lies for him against the indictors.— 














FLOYD v. BARKER (1607), 12 Co. Rep. 23; 77 

E. R. 1805. 

Annotations :—Refd. Groenvelt v. Burwell TN) 1 Lda. 
Raym. 454; Ebon vw. Neville (1861), 10 W. ; Kemp 


v. Neville (1861), 10 C. KB. N.S. 523. Mentd. Dassneaicine 
v. Soames (1674), Freem. x B. 380; Gwinne v. Poole 
one 2 Lut. 1560; R. v. Almon (1765), Wilm. 243; 

en carey (1825), 3B. & C. 649; Garnett v. Ferrand 


(is2t) 6 oe : & C. 611; Dawkins »v, Nokeby (1873), L. RB. 
re) 
2252. .]|—MACCLESFIELD (EARL) v. STARKEY 





(1685), 10 State Tr. 1329. 

2253. Misconduct of grand jury—lIndictment for 
non-repair of highway—Interest of members of 
grand jury.|—The Ct. of Q. B. granted an informa- 
tion against the inhabitants of a parish for non- 
repair of a road, where it was deposed that a bill 
of indictment had been preferred at the assizes 
but thrown out by the grand jury ; that two of the 
grand jurors were proprictors of land in the parish ; 
that one of them who had acted on behalf of the 
parish at an earlier stage of the dispute had stated 
to the foreman that the road was useless; & that 
both had taken an active part in opposing the 
finding of the indictment ; such depositions being 


deplorable case, but it had come to 
the pass that either he or the accused 
ould have to leave the towh, repeated 
this statement to other grand jurors :— 
Held: neither the fact of the presence 
of the complainant as a member of the 
tees and jury nor the statement made by 
constituted a well-founded objec- 
tion to the constitution of the grand n. 
j which had passed upon the in- 
dictment, which therefore could not 
be veges ashed under Criminal Code, 8s. 899. 
ERONNEAU v. R. (1917), 54 8. c. R. 

7: 27 Can. Crim. Cas. 211; 270 W. ht. 
276; 33 D. L. R. 68.—-CAN. 


1, ray of prosecutor.) — 
Deft. was indicted for conspiracy to 
revent C. from recovering his rents. 
Ww. agent of C., was on the grand 
ury, which found the bill :—MHeld : 

oes ano pctens & the indictment 

be hed.—R. v. GORBET 

(1866), LP, EL. 262.—CAN. 


Member of grand jury 
forem eman of coroner’s jury.}—Prisoner 
ad been found guilty of murder. - 
one of the grand jury, which found the 
bill against him, had previously acted 


against prisoner. 
been taken 
sworn :—Held : 


the applIn. must 





A ffinit 


three grounds: 





venire facias ; 


opinion as to deft.’s 
to deft. :—Held : 


indictment, 








as foreman of the coroner’s jury, which 
had returned a verdict of murder 
The objection had 
before the jury 

as the objection did 
not affect the Justice of the proceeding 


be v. 
DOWNEY (1869), 1 P. i. I. 291.— CAN. a 
y to prisoner.J—A 

true bill being found against deft., 

deft. moved to have same quashed on 
(1) one of the grand 
jurors who found the bill was of 
affinity to deft. in the seventh degrcce ; 
(2) the names of two persons on the 
jury were not the same as those con- 
tained in the panel annexed to the 
(3) that one of the 
grand jurors had previously to the 
finding of the indictment expressed an 


the first ground 
alleged was not sufficient to quash an 
& from the evidence the 
second & third grounds 
insufficient.—R. vv. 
2 P. E. I. 398.—CAN. 

o. Presence of other jurors neces- 
sary at time foreman sworn.}—It is 
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contradicted only by general statements that 
two had taken no undue or active part in oppo 
the finding.—R. v. Upton St. LEONARD’s (INH 
TANTS) (1847), 10 Q. B. 827; 2 New Mag. 
166; 2 New Sess. Cas. 582 ; "16 L. J. M. GC. 
8L. T. O. S. 514; 11 J. P. 327; 11 Jur. ¢ 
2 Cox, C. C. 258 ; 116 B. R. 313. 

Annotation : :—Mentd. Bailey v. Macaulay (1849), 19 L. J. 


2254. Whether presentment necessary — Sec 
trial after repeal of Grand Juries (Suspension) . 
1917 (c. 4)—Effect of Interpretation Act, 1 
(c. 63), s. 88 (2).]—When an indictment was 
tried during the operation of Grand Juries (f 
pension) Act, 1917 (c. 4), & the trial adjoun 
the jury having disagreed, a second trial after 
repeal of that statute was within Interpreta' 
Act, 1889 (c. 63), s. 38 (2), so that no eo 
by @ grand jury was necessary.—R. 
R. v. BARR (1922), 91 L. J. K. B. 562 ; "126 L. 
642; 86 J. P. 1385; 38 T. L. R. 393; 66 Sol. 
4743; 27 Cox, C. C. 185; 16 Cr. App. Rep. ] 
109, C. C0. A. 


Sus-secr. 2.—EVIDENCE BEFORE GRAND JUR 

2255. Attendance of witnesses—All witnes 
bound over.]—All the witnesses bound over 
give evidence should go before the grand jury 
R. v. CARPENTER (1844), 1 Cox, C. C. 72. 

2256. Witnesses should be sworn—Effect 
witness not being sworn.|—If witnesses go bef 
the grand jury without being sworn, & the bil 
found & prisoner tried & convicted, it is pro 
to recommend him for a free pardon. —R. 
DICKINSON (1819), Russ. & Ry. 401, C. C. R. 

2257. Presentment of a constable must 
on oath.]—The presentment of a constable for a 
offence, whether at assizes or quarter sessio 
must be made upon oath, before the grand jury. 

A constable may present upon his own kno 
ledge; but his presentment must be made up 
oath. Every such presentment ought to be me 
upon oath before the grand jury, & to be regula 
returned by them, in order to its having any fo: 
or validity. No man ought to be put upon ] 
trial except upon an indictment found on oa 
(LORD TENTERDEN, C.J.).—R. v. SOMERSETSHI 





JJ. (1827), 1 Man. & Ry. K. B. 272; 1 Man. 
Ry. M. C. 81. 
2258. —-— Improper mode of swearing will r 


vitiate indictment -|—When the grand jury ha 











em nine = eet oe 


eaxontial that, at the time the foren 
of the age jury is sworn the ot! 
jurors be present & hear the oe 
ae by their foreman.. 
R. (1904), Q. R. 12 K. B. 69.—CA 
“yp. " Right of amendment of bill bef 
jinding.)})—- A bill of indictment 
misdemeanour was sent u 
the prane jury :—Held: until 1 
gran jury had found it to bo a ti 
ill, the een itn in relation to 1 
for of the bill were ex parte, & A..: 
was at liberty to amend.—R. 
a (1843), 3 Craw. & D. 151. 


were 


refused.—R. 


Presentment to grand jury 
wijoining county—Notices not served 
Effect of.+—When a bill of indictmc 
wee referred to the grand jury of t 

djolning county, for an offence co. 
ated in the county of a city, unc 
the provisions of the 9 Geo. 4, c. 2 
found there, but no notices we 
served, nor the information remov 
from the custody of the clerk of t 
eace for the county of the cit 
Teld: @ new indictment might - 
referred in the one of the city.- 
.v. DUFFY (1849), 1 Ir. Jur. 81.—I 


t, was hostile 


were also 
LAWSON (1888), 
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found a bill, the judges before whom the case | 
comes to be tried, ought not to inquire whether — 


the witnesses were properly sworn previously to 
their going before the grand jury. Semble: an 
improper mode of swearing them will not vitiate 
the indictment, as the grand jury are at liberty 
to find a bill upon their own knowledge merely.— 
R. v. RUSSELL (1842), Car. & M. 247. 

2259. |—The witnesses against a 
prisoner charged with larcency were, previously 
to their examination before the grand jury, sworn 
in open ct. by the c.ier of the ct. :—Held: they 
were prope sworn.—R. v. Tew (1855), Dears. 
GO. 0. 429; 24L. 3. M.C. 62; 241. T. O.S. 279; 
3W.R. 178; 10 J.P. Jo. 66, C. C. R. 

2260. Duty of foreman to initial names of 
witnesses examined — Indictment quashed for 
omission to do so.|—R. v. BRESLAVER (1904), 68 
J.P. Jo. 341. 

2261. Accomplice may give  evidence.}|—An 
accomplice may give evidence before a grand jury 
to support an indictment against a particens 
criminis, & a bill so found is good, although the 
accomplice be not previously admitted a witness 
for the Crown & was carried from the prison before 
the grand jury by means of rege heya & illegal 
order.—R. v. DopD (1777), 1 Leach, 155, C. C. R. 

2262. jJ|—R. v. PERCEVAL (1833), 1 Lew. 
Cc. C. 155. 

Cantera —Refd. BR. v. O’Connor (1843), 4 State Tr. N.S. 


2263. ———.|—Where A. was committed for 
feloniously inciting B. to commit a felony, & B. 
for committing the said felony, the judge, on the 
application of counsel for the prosecution, 
permitted B. to go before the grand jury & be 
examined as a witness against A.—R. v. SHARP 
(1846), 10 J. P. 220. 

2264. Accused cannot give evidence.|—-A person 
charged with an offence has no right to give 
evidence on his own behalf before the grand jury.— 
R. v. SAUNDERS (1898), 63 J. P. 24; 15 T. L. R. 
104, C. C. R. 

Annotation :—Mentd. R. v. Yeldham (1922), 128 L. T. 28. 

2265. .]—Criminal Evidence Act, 1898 (c. 
36) does not confer on a prisoner the right of giving 
evidence on his own behalf before the grand jury.— 
R. v. Ruopzs, (1899] 1 Q. B. 77; 68 L. J. Q. B. 
83; 79 L. T. 360; 62 J. P. 774; 47 W. R. 121; 
oe o = R. 37; 48 Sol. Jo. 45; 19 Cox, C. C. 182, 


Annotations -—Folld. R. v. Saunders (1898), 63 J. P. 24. 
Mentd. R. v. Ollis, [1900] 2 Q. B. 758: KR. v. Wyatt, [1904) 
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| K. B. 188; R. Smith (1905), 02 L. T. 208; R. tv. 
ond, [1906] 2 K. B. 389; R. v. Charlesworth (1910), 4 Cr. 
App. Rep. 167; R. v. Stone raed 6 Cr. ADD. ieye 89; 

R. v. Boyle & Merchant, (1914) 3 K. B. 339; R. v. Mason 

(1914), 111 L, T. 336. 

2266. When depositions may be read—Not on 
suspicion that witness has been tampered with.|—— 
A grand jury cannot, on a suspicion that the wit- 
ness has been tampered with by prisoner, receive 
in evidence his written examination in lieu of his 
parol testimony, for the purpose of finding a bill.— 
DENBY’S CASE (1789), 1 Leach, 514. 

2267. ——— Not where witness refuses to give 
evidence.|—A material witness refused to give 
any evidence whatever to the grand jury :—Held: 
the grand jury could not read the deposition of 
such witness as evidence to enable them to find a 
bill.—R. v. RENDLE (1861), 11 Cox, C. C. 209. 

2268. Where witness too ill to attend.|— 
Under Indictable Offences Act, 1848 (c. 42), s. 17, 
the deposition of a witness, who is so ill as not to be 
able to travel, may be read in evidence before the 
grand jury.—R. v. CLEMENTS (1851), 2 Den. 251 ; 
T. & M. 579; 4 New Sess. Cas. 6238 ; 20 L. J. M.C. 
193; 17L. T. O. S. 186; 15 J. P. 3388; 15 Jur. 
407; 5 Cox, C. C. 191, C. C. R. 

2269. Proof of illness.]|—Dcpositions 
of an absent witness are not admissible before the 
grand jury without medical evidence of his illness.— 
R. v. Purirps (1858), 1 F. & F. 105. 

Annotation -—Mentd. R. v. Cohen (1907), 71 J. P. 190. 

2270. -|—Upon a bill of indict- 
ment being presented, the grand jury made an 
application for the deposition of an absent witness : 
—Held: they were entitled to peruse the deposi- 
tion without formal proof that the witness was too 
ill to travel. 

The grand jury were not bound by any rules of 
evidence. They werea secret tribunal & might lay 
by the heels in jail the most powerful man in the 
country by finding a bill against him, & for that 
purpose might even read a paragraph from a 
newspaper (ByLxes, J.).—R. v. BULLARD (1872), 
12 Cox, C, C. 353. 





























: & of due taking of deposi- 
tion.|—The deposition of a witness in a criminal 
rosecution who has travelled to the assize town, 
ut is too ill to attend ct. for examination, may be 
read before the grand jury, after the illness of the 
witness & the due taking of the deposition had been 
proved to the satisfaction of the judge.—l. v. 
WILSON (1874), 12 Cox, C. C. 622. 
2272, —— ——- ——- ——.]— When a witness 


PART VI. SECT. 5, SUB-SECT. 2. 


2260 i. Duty of foreman _to initial 
names of witnesses eramined—W hether 
indictment quashed for omission to do 80.) 
—Tfeld ; the directions in Criminal Code, 
1892, 8. 645, are of a mandatory cha- 
racter, & failure to affix the initials, etc., 
as directed,will not constitute sufficient 
eround for quashing an indictment.— 

. v. TOWNSEND & WHITING (1896), 
28 N.S. R. 468.—-CAN, 


2260 ii. ———.]---The foreman’s 
omission to put his initials opposite 
the names of the Crown witnesses on 
the back of an indictment does 
not nullify the proceedings.—R. v. 
Eanes (1898), 12 Man. L. R. 190. 

2260 fii, ———- ——-.}—_R. v. HoimE 
(1902), 9 B. Cc. R. 294; 22 CGC. L. T. 
437.—CAN, pete 

2260 iv. -———  ———..}—The omission 
by the foreman to initial the names 
of the sr ieneares examined before the 

as required aw, is a 
fatal defect, & has the effect of an- 
Ping the indictment.—- BRLANGER v. 
R. (18 4), Q. R. 12 Kk. B. 69.—-CAN. 





r. Grand jury decide what evidence 
they will hear.J}—The grand jury have 
the right to decide for themselves 
upon what evidence they will find a 
bill, & the ct. have no power to inquire 
into the proceedings before them, or 
as to the nature of the evidence which 
they took into consideration.—R. v. 


CHETWYND (1891), 23 N. S. R. 332.— 
-CAN. 


s. Affidavits taken at preliminary 
investigation. }—Affidavits taken at a 
preliminary investigation before a 
magistrate, but not in presence of the 
accused, cannot be used as evidence 
before the grand jury, in the absence 
of the witnesses.—R. v. CARBRAY 
(1887), 18 Q. L. R. 100.—CAN. 

t. Witnesses may be examined in 
any order.}—R. v. MATHURIN (1903), 
Q. R, 12 K. B. 494.—CAN. 

a. When depositions may be_ read 
—Whether proof of iilness or absence 
necessary. }—Upon a bill of indictment 
being presented, the grand jury re- 
ported that without the evidence of 
an absent witness sear) had no materials 
to find a bill:—Held: they were 
entitled to peruse the depositions 


without proof that the witness was too 
ill to travel or absent from Canada.-— 
R. v. How#s (1886), 1 B. C. R. pt. 11, 
307.—-CAN. 

b. Two hearings before magis- 
trate — Depositions of first hearing 
only read to grand jury.)]— Accused 
charged with theft after preliminary 
inquiry was discharged on the ground 
that no sufficient case was made out 
to put the accused on his trial. Subse- 
quently another information on the 
saine charge was laid against him, & 
after a preliminary inquiry he was 
committed for trial. Depositions laid 
before grand jury & on which indict- 
ment was founded only included those 
taken at first hearing, not the second : 
—Held: all prec were regular 
& no ground for quashing the in- 
dictment.—-R. v. HANNAY (1905), 2 
W.L. R. 543.—CAN. 


ce. Examination of exhibits.]— The 
submission of a record to the 
grand jury, in order that they may 
examine certain exhibits & verify 
certain statements made by witnesses 
examined before them, is not a fatal 
irregularity, where it is proved that 
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Sect. 5.—Finding of an indictment by a grand jury: 
Sub-sects. 2,3 & 4.] 





deposition may be presented to the grand jury 
without any preliminary proof that the witness is 
ill & that such deposition was regularly taken.— 
nee GERRANS (1876), 34 L. T. 1453; 13 Cox, C. C. 
158. 


22738. ——  ——- —— ——.]—R. v. LYNCH 
(1902), Archbold’s, Criminal Pleading, Evidence 
& Practice, 26th ed., p. 76. 

2274. Order of judge—After evidence 
in presence of accused.|—Before the deposition of 
a witness who is too ill to travel can be given in 
evidence before the grand jury, the judge who 
presides must, by evidence at the presence of the 
accused, satisfy himself of the existence of the 
facts which under Indictable Offences Act, 1848 
(c. 42), s. 17, make such deposition evidence.— 
R. v. BEAVER & SHORE (1866), 10 Cox, C. C. 274. 

See, also, Part IV., Sect. 2, sub-sect. 2, E., ante. 

2275. Refusal to give evidence before grand 
jury — Punishable as contempt.|—Refusing to 
give evidence to the grand jury, is a contempt 
fineable.-—R. v. PRESTON (LORD) (1691), 1 Salk. 
278; 91 E.R. 243. 

2276. Grand juror cannot disclose what passed 
ee erery jury room.]—R. v. Marsu, No. 2244, 
ante. 

2277, Perjury before grand jury.]— A 
person may be indicted for perjury who gives false 
evidence before a grand jury when examined as a 
witness before them upon a bill of indictment, & 
another witness on the same indictment, who is in 
the grand jury room while such person is under 
examination, is competent to prove what such a 
witness swore before the grand jury & so is a 
police officer who was stationed within the grand 
jury room, these persons not being sworn to 
secrecy though the grand jury are.—It. v. HUGHES 


(1844), 1 Car. & Kir. 519. 
ane :—Mentd. Jorden v. Money (1854), 5 H. L. Cas. 











2278. Accused brought before grand jury for 
identification.|—In a case of rape against five, 
rosecutrix, when before the grand jury, did not 
ow the names of the different prisoners, but 
could identify the persons :—Held: the grand jury 
might call in another witness, who was before the 
examining magistrate, & there saw the prisoners, 
& let prosecutric describe the different prisoners, 
& the other witness give their names, & if prisoners 
could not be identified by this mode, they might 
be brought before the grand jury.—R. v. JENKINS 
(1844), 1 Car. & Kir. 536. 


SUB-SECT. 3.—FINDING THE BILL. 

2279. Duty of grand jury—To inquire & not 
to convict.|—R. v. WINDHAM (1667), 2 Keb. 180; 
84 E. R. 118. 

To find bill In case of suspicion.|— 
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It is not necessary that the case for prosecution 
should be completed previously to going before the 
grand jury; it is enough if a case for suspicion 
be shown. To require all the evidence to be 
produced before the grand jury would, in many 
cases, put prosecution-to a very needless expense 
Ons C.B.).—R. v. Mosss (1860), 2 F. & F. 

2281. ——— May use their own knowledge.]— 
R. v. RussEwx, No. 2258, ante. 

2282. -]—Where a witness is too ill 
to attend before the grand jury, but prisoner has 
communicated his intention to plead guilty, the 
grand jury may act upon their knowledge of that 
fact & find a true bill—R. v. Tona (1847), 9 
L. T. O. S. 497 ; 2 Cox, C. C. 290. 

2283. ——— ——.|—-R. v. BULLARD, No. 2270, 
ante. 

2284. Conditional or partial finding void.J— 
ANON. (1584), 1 Leon. 287; 74 E. R. 261. 











2285. ——-.|—-CROMWELL’s (LORD) CASE (1602), 
Yelv.15; 80 E.R. 11. 
2286. J—R. v. Forp (1607), Yelv. 99; 


80 E. R. 68 ; sub nom. Forp’s CASE, Cro. Jac. 151. 


Annotations :—Refd. lt. v. Sadler (1663), 1 Sid. 99; RK. v. 
Leighton (1708), Fortes. Rep. 173. 
2 Roll. 


2287. .|—Pow.Le’s CAsE (1618), 
Rep. 52; 81 lH. R. 654. 
Annotation :—Mentd. It. v. Cotton (1751), 2 Ves. Sen. 288. 

2288. -}—A grand jury cannot find a bill 
partly true & partly not.—R. v. SERJANT (1669), 
1 Sid. 414; 82 BE. R. 1188. 

2289. Bill containing two or more counts—True 
bill may be found as to one only.|—An indictment 
consisted of two counts, one for a riot indorsed 
by the jury ignoramus ; the other for an assault 
which was returned ‘“billa vera” :—Held: the 
latter was a true bill & good.—R. v. FIELDHOUSE 
(1775), 1 Cowp. 325; 98 E.R. 1111. 

2290. Bill against two persons—True bill may 
be found as to one only.|—An indictment against 
two that they insultum fecerunt, is good, although 
the grand jury find ignoramus as to one of them.— 
CHOLMLEY’S CASE (1636), Cro. Car. 464; 79 E.R. 
1002. 

2291. Effect of incomplete finding.|—R. v. 
CARLILE (1821), 8 C. & P. 584, n. 

2292. .]|—The grand jury returned a bill of 
indictment which contained ten counts for forging 
& uttering the acceptance of a bill of exchange with 
an indorsement ‘‘ A true bill on both counts,” & 
prisoner pleaded to the whole ten counts. After 
the case for prosecution had concluded, prisoner’s 
counsel pointed this out. The grand jury being 
already discharged the judge would not allow one 
of the grand jurors to be called as a witness to 
explain their finding —R. v. CooKE (1838), 8 
C. & P. 582. 

Annotation :—Mentd. R. v. Ion (1852), 2 Den. 475. 

2293. Bill for murder—True Dill for man- 
slaughter cannot be found.|—-h. v. BROWN, PAINE, 
ETC. (1664), 1 Sid. 229; 82 HE. R. 1075. 











the decision of the grand jury was 
arrived at without reference to the 
depositions contained in such record.— 
BELANGER v. R. (1904), Q. R. 12 K. B. 
69.—CAN. 

d. Returning bill without taking 
evidence—Depositions read.J—A grand 
j having returned a true bill without 
calling any of the witnesses named on 
the indictment, but upon reading 
depositions taken at the preliminary 
hearing, which had not been legally 
submitted to them, the judge sent 
them back with instructions to take 
the evidence of the witnesses whose 
names were on the back of the indict- 
ment & determine upon such evidence 


whether they would bring in a true 
bill, which they did :—Held : the judge 
had aed ead exercised his discretion, 
& was right in dismissing a motion to 
set aside a conviction had in a trial 
upon such true bill.—R. v. THURSTAN 
(1911), 16 B. C. KR. 326.—CAN. 


e. Original documents to be laid 
before grand jury.J—The original affi- 
davit ought to be laid before the grand 
jury, in order to find bills of indictment 
for perjury; the office copy is not 
sufficient.—KERNAN ¥. BOYLAN (1803), 
1 Sch. & Lef. 232.—IR. 


{. Application by Crown for further 
evidence to be heard.j]—A bill had 


been ignored by the grand jury. An 
appln., on the part of the Crown, for 
liberty to send the bill back for the 
purpose of examining a witness who, 
through mistake, had nwt been ex- 
amined by the grand jury, refused.— 
aur v. UNTES (1841), Ir. Cir. Rep. 


PART VI. SECT. 5, SUB-SECT. 3. 

g. Duty of grand jury—When doubt 
as to guilt.|—It is the duty of the grand 
jury, when in doubt as to whether 
the traverser is legally guilty, or can 
be convicted for the crime for which 
bills are sent up to them, if they believe 
him morally guilty, to find the bills, 
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22°94. Bill for murder against two—Found as 
murder against one—As manslaughter against the 
other—Fresh bill necessary.|—R. v. CaRy (1616), 3 
Bulst. 206; 81 HE. R. 173. 

2295. —— ——- —— ——.|— If, upon a bill 
for murder against B. & C. the grand jury returns “‘ a 
true bill against B. for murder” & “a true bill 
against O. for manslaughter,’’ the finding is good 
against B. & a nullity as respects C. & a fresh 
indictment for manslaughter should be preferred 
against the latter.—R. v. BUBB, R. v. Hook (1850), 
14 J. P. 562; 4 Cox, C. C. 455. 

‘Annotation :—Retd. R. v. Gibbins (1918), 82 J. P. 287. 
2296. Bill cannot be ignored on ground of insanity 

of accused.|—-A grand jury has no authority by 

law to ignore a bill for murder, on the ground of 
insanity, though it appear clearly from the testi- 
mony of the witnesses as examined by them on 
the part of prosecution that accused was in fact 
insane; but if they believe the acts done, if they 
had been done by a person of sound mind, would 
have amounted to murder, it is their duty to find 
the bill, otherwise the ct. cannot order the deten- 
tion of the party during the pleasure of the Crown, 
as it can, either on arraignment or trial, under 

Criminal Lunatics Act, 1800 (c. 94), ss. 1 & 2.— 

R. v. Hopass (1838), 8 C. & P. 195. 

2297. Finding bill after discharge of grand jury— 
Recall of grand jury before separation of jurors.|— 
The grand jury had come into ct. & had been dis- 
charged & had left the ct., but had neither left the 
building nor separated. The judges directed them 
to be sent for back into ct., & directed another 
bill of indictment, the witnesses on which were 
going abroad, to be sent before them.—R. v. 
HOLLOWAY (1839), 9 C. & P. 48. 

2298. Finding second bill after first bill ignored— 
May be done at same sessions.]|—Where a grand 
jury has ignored a bill against a prisoner, a second 
bill may be preferred before them for the same 
offence at the same sessions.—R. v. SIMMONSTO 
(or SIMMONITE) (1843), 1 Carr & Kir. 164; 1 
L. T. O. S. 527; 1 Cox, C. C. 303; sub nom. R. v. 
NEWTON, 2 Mood. & R. 508. 

Annotations :—Mentd. R. v. Yeomans (1860), 1 L. T. 369; 
R. v. Savage (1876), 13 Cox, C. C. 178; R. v. Lindsay 
(1902), 66 J. P. 505; KR. v. Naguib, (1917) 1 K. B. 359. 
2299. May not be done at same sessions. ]— 

If the grand jury have ignored a bill, they cannot 

find another bill against the same person for the 

same offence at the same assizes or sessions, & if 
such other bill be sent before them, they should 

take no notice of it.—R. v. HUMPHREYs (1842), 

Car. & M. 601. 

Annotation :—N.F. R. v. Newton (1843), 2 Mood. & R. 503. 
2300. -]—A second bill for the same 

matter should not be sent up to the grand jury 

when a bill has been previously ignored at the same 

sessions.—R. v. AUSTIN (1850), 14 J. P. 178; 

4 Cox, C. C. 885. 

23801. May be done at subsequent sessions.] 














& give the ct. an opportunity of 
deciding the point.—R. v. CoPELAND 
(1851), 5 Cox, C. C. 299.—IR. 

ch. Twelve grand jurors may find 
bill in absence of foreman—All must 
sign.}—Any twelve of the grand jury 
may, in the unavoidable absence of 
the foreman, find or ignore a bill of 
indictment; but each of such grand 
jurors must sign his name thereupon : 
the foreman alone having the privilege 
of signing for self & fellows.—Re 
Down County, GRAND JURY (1845), 
3 Oraw. & D. 395.—IR, 

k. Bill found in wrong name.]— 
A bill having been found against ao 
Peron by a wrong Christian name, & 
he grand jury having been discharged 


J.— VOL. XIV. 


419.— IR. 


jury does not 
petty juries to 


before ‘the mistake was discovered, 
risoner is entitled to be discharged.— 
. v. M‘DONNELL (1842), Ir. Cir. Rep. 


1. Bill for felony — True bill for 
attempt cannot be found.)}—A grand 
ossess the 
nd a true bill for an 
attempt to commit felony on an in- 
dictment for felony.—R. v. FRIED- 
LANDER, 2 J. R. N. S. 192.—N.Z. 


PART VI. SECT. 5, SUB-SECT. 4. 
m. Indorsement of 
bill.""}—In this case the indictment 
was indorsed, on the back thereof, with 
the name of the cause, & the name of 
the foreman of the grand jury, &, over 
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—(u.: whether the preferring of an indictment 
against a party for night poaching, which is 
ignored, is a commencement of prosecution within 
Night Poaching Act, 1828 (c. 69), s. 4, so as to 
warrant the conviction of the party on another 
indictment preferred four years after the offence.— 
R. v. KILLMINSTER (1835), 7 C. & P. 228; 3 Nev. 
& M. M. ©. 413. 

2302. Whether finding of bill can be postponed 
—Possibility of other charges being preferred.|— 
Upon a charge of murder, by poison, the present- 
ment of a bill to the grand jury cannot be post- 
poned to the next assizes on the ground that 
other & like charges may, before that time, be 
preferred against prisoner, & if no bill is so presented 
prisoner is entitled to be discharged.—R. v. 
HEESON (1878), 14 Cox, C. 0. 40. 

2303. ——— To give notice of charge under 
Prevention of Crime Act, 1908 (c. 59).|—R. v. 
LAWRENCE (1914), 78 J. P. Jo. 196. 


SUB-SECT. 4.—AFTER BILL FOUND. 


2304. Bill of indictment—Becomes indictment 
after true bill found.|—R. v. Brown (1700), 1 
Salk. 376; 1 Ld. Raym. 592; 91 E. R. 328. 

2305. Need not be signed by foreman.]—A bill 
of indictment need not be signed by the foreman 
of the jury.—R. v. Sipour (1833), 1 Lew. C. C. 55. 

2306. Indictment when found must be brought 
into court—Before grand jury discharged—Effect 
of delay.|—Where a bill of indictment was sent 
before the grand jury, found & indorsed by them 
as a true bill, but accidentally mislaid & not 
brought into ct. until the grand jury had been 
discharged :—Held: there was no sufficient find- 
ing.—R. v. THOMPSON (1846), 1 Cox, C. C. 268. 

2307. Evidence by grand jurors explaining their 
finding not receivable.|—R. v. Marsu, No. 2244, 
ante. 

2308. ——.|—R. v. Cooke, No. 2292, ante. 

2309. Indictment found at quarter sessions— 
May be transmitted to assizes for trial—Accused 
ought not to be discharged.|—Indictments were 
found against a prisoner at the quarter sessions 
for N. & transmitted to assizes by the justices at 
session :—Held: although the indictments were 
not removed by certiorari, the judges of assize 
should have tried the prisoner on these indict- 
ments, & he was improperly discharged by pro- 
clamation without such trial.—R. v. WETHERELL 
(1819), Russ. & Ry. 381, C. C. R. 

Annotation :—Refd. Re Armstrong (1861), 9 Cox, C. C. 342. 

2310. Not transmitted to assizes—Judge 
of assize has no power to compel transmission— 
Fresh bill may be found at assizes.|—R. v. WILD- 
MAN, No. 1910, ante. 

2311. ——— Offence not triable at quarter 
sessions—Indictment void.J—A judge at nisi 





the name of the foreman, the words, 
** Indictment for an assault on a peace 
officer, & for resisting & preventing 
apprehension & detaincr.’’ The words 
** a true bill’? did not appear :—Held : 
under the provisions of the Code, 
s. 760, the signature of the forernan 
of the grand jury, on the back of the 
indictment, could only signify a true 
bill; & that, in view of the provisions 
of the above sect., the reason for the 
English practice did not apply, & the 
words ‘‘a true bill’’ were not neces- 
sary.—R. v. TOWNSEND & WILTING 
(1896), 28 N. S. R. 468.—CAN. 


n. Irregularities before magistrate 
cured. }—When an indictment has been 
presented & a true bill found, the trial 


R 


ower of 


words ‘‘a true 
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Sect. 5.—Finding of an indictment by a grand jury: 
Sub-sects.4 & 5. Sect. 6.] 


prius has no jurisdiction to try an indictment for 
perjury at common law found at bah sessions, 
& removed by certiorari into the K. B., an indict- 
ment so found being void.—R. v. Haynes (1825), 
Ry. & M. 298, N. P. 

Annotation :—Refd. R. v. Bartlett (1843), 12 L. J. M. C. 127. 

2312, —— Removable by certiorari into 
King’s Bench Division.|—-R. v. ATKINSON (1784), 
1 Wms. Saund. 249,n.; 4 East, 175, n.; 85 E.R. 
293; subsequent proceedings, sub nom. ATKINSON 
v. R. (1785), 3 Bro. Parl. Cas. 517, H. L. 
Annotations :—Refd. R. v. O’Connell (1844), 5 State Tr. N. 8. 

1; R.v. Gregory (1847), 16 L. J. Q. B.281; R. v. Smith 

O’Brien (1849), 7 State Tr. N. S. 1. Mentd. R. v. Holt 

(1793), 5 Term Rep. 4365 R. v. Crossley (1797), 7 Term 

Rep. 315; R. v. Teal (1809), 11 East, 307; R. v. Carlile 

(1831), 2 State Tr. N. 8. 459. 

23138. -|—Where an indictment 
for libel had been granted at sessions for an offence, 
which, by Quarter Sessions Act, 1842 (c. 38), the 
sessions is incompetent to inquire into, a certiorari 
to remove the indictment into the Central Criminal 
Ct., & a habeas corpus to bring up the deft. from 
the Queen’s prison to take his trial, were granted 
by order of the ct.—R. v. PHILLIPS (1846), 8 
L. T. O. S. 4; 2 Cox, C. C. 114. 

2314. ——- ——- ——..]—_R. _ v. StTurT (1846), 
10 J. P. Jo. 788. 

2315 


CRIMINAL LAW 




















A May be transmitted to assizes 
for trial.|—The grand jury at quarter sessions 
may find a true bill for rape, although persons 
charged with such an offence are not now triable 
at quarter sessions. The person against whom 
an indictment is so returned may be tried upon 
that indictment at assizes.—R. v. ALLUM (1846), 
7L. T. O. S. 888; 2 Cox, C. O. 62. 

Aa :-—Refd. lt. v. Norman (1922), 17 Cr. App. Rep. 


2316. ——- ———- ———.]—Where objection was 
made to the adding of a count to another good 
count under Criminal Law Amendment Act, 
1835 (c. 35), on the ground the first count was not 
triable at quarter sessions :—Held:; the count was 
one on which the grand jury at quarter sessions 
could lawfully find a true bill even though the 
offence could not be tried in that ct.—R. v. NORMAN 
(1922), 17 Cr. App. Rep. 29, C. C. A. 


SuB-SEcT. 5.—CAPTION OF INDICTMENT. 
2317. Contents of caption—Must show before 
whom indictment taken.|—-LUDLOW’s CASE (1600), 
Cro. Eliz. 738; 78 E. R. 971. 
2318. Stating indictment as taken at general 
sessions sufficient—Names of Justices need not be 
inserted.|—The caption of an indictment, stating 





of the accused upon the indictment 
can then proceed, notwithstanding any 
irregularities in the proceedings before 
the magistrate.—R. v. Nyczyxk, [1919] 
2 W. W. R. 661.—CAN. 

o. Finding of “no bill’’—Termina- 
tion of prosecution.}——-Where a bill of 


indictment laid before the grand was on oath, it 





PART VI. SECT. 5, SUB-SECT. 5. 
q. Contents of caption. }+~The caption 
is a statement of the proceedings, 
& should describe the ct. where the 
indictment was found, & the jurors by 
whom it was found with 
certainty. If it appear that the finding 
is sufficient, enone 
6 


AND PROCEDURE. 


it as taken at a general sessions, is good, without 
naming any of the justices of the quorum.— ANON. 
(1688), 3 Mod. Rep. 152; 87 E. R. 97. 

2319. Must show court had jurisdiction.] 
—A caption representing a presentment to have 
been made at a ct. capable of taking, is good, 
though it states that such ct. was held with a ct. 
incapable.—R. v. EVERARD (1701), 1 Ld. Raym. 
ree 1 Salk. 195; Holt, K. B. 178; 91 H. R. 

2820. -]}—The caption of an indict- 
ment must show that the ct. where it was found 
had jurisdiction.—R. v. FEARNLEY (1786), 1 
Leach, 425; 1 Term Rep. 316; 99 H. R. 1115. 
Annotations :-—Refd. R. v. Marsh (1837), 6 Ad. & El. 236 

Mentd. R. v. Bidwell (1845), 10 J. P. 264. 

23821. Must state indictment found on 0. 
of twelve men.j—-CLYNCARD’s Cask, No. 224. 
ante. 

23822. ——— Sufficient to state requisite number 
of jurors—Names of Jurors need not be cheba ga 
(1) It is not necessary to specify the names of the 
grand jury in the record of the caption; it is 
enough to aver that the indictment was found by 
twelve good & lawful men, for party indicted has 
an opportunity of resorting to the original caption, 
where the names of the jurors appear. (2) Where 
it is material, the time of the offence must be 
stated.—AYLETT v. R. (1786), 3 Bro. Parl. Cas. 
529; 4 East, 176, n.; 1 HE. R. 1479, H. L.; 
previous proceedings, sub nom. R. v. AYLETT 
(1785), 1 Term Rep. 63. 


Annotations -—As to (1) Refd. R. v. Marsh (1837), 6 Ad. & El. 
236. As to (2) Refd. Overton v. R. (1843), 3 Gal. & Dav. 
133; R. v. Waverton (1851), 2 Den. 340. 


2323. ]—(1) In the nisi prius 
record of an indictment, removed by certiorari, 
the names of the grand jurors who found the 
indictment need not be inserted in the caption. 

(2) The caption of an indictment may be 
amended.—R. v. DAVIS (1824), 1 C. & P. 470. 

2324. —— ——.|— KR. v. Marsu, No. 2244, 
ante. 

2325. ——— Jurors should be stated as “good & 
lawful men of the country.’’]|—OILY’s CASE (1623), 
Cro. Jac. 635; 79 EK. R. 547. 

2326. —— Omission of county.]—A record 
of conviction at Y. assizes set forth an indictment 
found by B., C., etc., grand jurors, giving to 
each, except in one instance, the addition of his 
residence, but not stating them to be good, lawful 
men within the county of Y., nor making any 
mention of the county :—Semble: this objection 
was fatal—WHITEHEAD v. R. (1845), 7 Q. B. 582 ; 
144L.J.M. C0. 165; 6L. T. O.S. 196; 9 Jur. 594 ; 
1 Cox, C. C. 199; 9 J. P. Jo. 357; 115 E. BR. 608. 
Annotation :—Refd. Mansell v. R. (1857), 8 E. & B. 54. 

2827. ——— Must state that bill found on oath— 





























for not showing that the commission 
was joint & several. The ct. has 
pover to amend a formal error made 
y the officer of the ct. in drawing 
up the caption.—R. v. SMITH O’BRIEN 
(1848), 7 State Tr. N. S. 1.—IR. 


r. Description of justices’ com- 


sufficient 








j was returned by them into ct. the words ‘sg ” mission — S ney of.j—-The cap- 
with an indorsement ‘The Grand  omitted.—R. O Minna Clni8), g tion having described the judges as 
Jury recommend no bill,” & no further State Tr. N. S. 925.—-IR, a eee a ee of our lord the 
proceedings are taken against the 2818 i, ——~ Stating indictment found Guin) \teFleld ¢ Cine eee” ae 
Pp ti Y> ay ee pial ne ee oO 16. Prone: at special sessions su Names o peared “that the comment oe 
ees ae v. SHARP ( )s justices need not be inserted. }—A caption ranted by letters patent = er 

‘ : _ setting forth that an indictment was Hinge (1826), Batt anit IR. Z 

p. No second bill of like nature in found at a special sessions of Oyer & ay AUP enna 
Grorel G bil the ce will nol germie: Dalene nines: foe Deli hee . Sufficient if it appear 
; efore “ ai 

a second bill of a like nature to be pre- pees ne ee requisite number of jurors.}—It is not 


sented to them at the sare term.—R. 


Sp eit ot a went tet 
ue of a commission un 
Can (1871), 6 Nfid. L. R. 411.— parent directed to them ‘‘ & nthers in 


he said letters named,’’ was not bad 


necessary to state that the bill had 
been found by twelve men, it appear- 
ing on the record that more than twelve 
are present.—-MARTIN v. R. (1848), 12 


Part VI.—INDICTMENTS. 


Need not state time & place.]—The caption of an 
indictment need not state that the jury were 
sworn at the time when, & the place where they 
presented it.—R. v. PHEASANT (1699), 1 Ld. Raym. 
548; 91 BE. R. 1266. 

2328. —— Need not state that jurors, 
sworn & charged.|]—If the caption of an indict- 
ment shows that the jury found the bill upon their 
oaths, it need not state that they were sworn & 
charged.—R. v. Moraan (1701), 1 Ld. Raym. 


710; 91 HE. R. 1373. 
Annotation : :—Refd. R. v. Martin (1848), 6 State Tr. N. 8S. 


2829. What is a fatal omission.]— 
‘ndictment, for maintaining a cottage, without 
our acres of ground, quashed because it did not 
tate it was presented ‘‘ on the oaths of twelve 
ood & lawful men’’ & for not stating an actual 
ecupation.—R. v. BURKETT (1738), Andr. 230 ; 
5 KE. R. 375. 

_ 2330. 
—MULCAHY v. R., No. 810, ante. 

2331. Caption may be amended .|—A mistake of 
the clerk in certifying the sa ae of an indictment 
removed into the ek. B by certiorari may be 
amended in the same mee in which it is certified 
but not in another term.—FAULKNER’S CASE 
(1669), 1 Wms. Saund. 248 ; ae KK. R. 291. 
Annotations :-—Refd. R. v. Harris 1699), 12 Mod. Rep. 

8; KR. v. Atkinson (1784), ms. Saund. 249, n. 

Mentd. R. v. Armagh Archbp. (1129), 1 Barn. K. B. 285. 

23382. |—R. v. ATKINSON (1784), 1 Wms. 
Saund. 249, n.; 4 Hast, 175, n.; 85 HE. R. 293; 
subsequent proceedings, sub nom. ATKINSON v. R. 
(1785), 83 Bro. Parl. Cas. 517, H. L. 

AE OTS :-—Refd. R. v. O'Connell 0, Bg ie me Tr. N. 8. 

















1; Rw. 96)" Gin dst), ox J.Q.B es ve Smith 
O' iniies (1849) ne S. 1. Holt 
ee : Term Rep. ae: Criselay “itor 7 Term 
Rep. eal (i809), ii East, 307; . v. Carlile 


(31) 2 Seats Tr: N. 
2383. The ae of an indictment may 
be amended.—R. v. DARLEY (1803), 4 Hast, 174 ; 


102 BE. R. 796. 
Annotation :—Refd. R. v. Marsh (1837), 6 Ad. & El. 236. 


2334. J—R. v. Davis, No. 2323, ante. 

23385. ———.|—R. v. MarsH, No. 2244, ante. 

2336. .|—It never has been doubted that 
a formal error in the caption of an indictment, 
for any other crime except treason, would be 
amended. It has been suggested that the ct. has 
no such power in cases of treason alone. But that 
is an argument which cannot be for a moment 














I. L. R. 399; 1dr. Jur. 30; i; State right to do so.— 
Tr. N. 8S. 925; 3 Cox, C. C. '318.—IR. (1844), 71. L 
Names of jurors need not co. No 


—— ‘‘Sworn & affirmed sufficient.’’] | 


R. v. O'CONNELL 
R. 261.—IR. 


part of indictment.]— The 
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acceded to (CRAMPTON, J.).—R. v. SmitH O’BRIEN 
(1849), 7 State Tr. N. S. 1; sub nom. O’BRIEN v. 
R., 3 Cox, C. C. 360; affd. sub nom. O’BRIEN v. 
R., 2 H. L. Cas. ace: H. L. 

Annotations :—Men ata. «Ds Duffy 


795; O’Neill v. Re (i854), 2 
(1867), 10 Cox, Cc. 6. 519 ; 
3 H. L, 306. 


ee pale Tr. N. S. 
353 .v. oe 
A taicahe . "R. 1808), L 


Sect. 6.—NOLLE PROSEQUI. 


2337. Effect of entering—Proceedings on indict- 
ment ended.|—(1) Nolle prosequi is no discharge 
of the crime, but of the indictment. 

(2) In barratry the particulars must be given.— 
GODDARD v. SmirH (1704), 6 Mod. Rep. 261; 11 
Mod. Rep. 56; 1 Salk. 21; 8 Salk. 245; Holt, 
K. B. 497 ; 87 BE. R. 1107. 


Annotations 4g to (1) Refd. R. v. Allen (1862), 1 B. & S. 
sae Rats entd. Reynolds v. Kennedy (1748), 
A e ° 


2838. Only affects proceedings in respect 
of which entered.|—-If a person being apprehended 
for a libel & brought up by habeas corpus enter 
into recognisances to appear in the Ct. of K. B. 
on the first day of term ad respondendum, etc., & 
an information ex officio is exhibited against him 
on that day & a nolle prosequi is entered thereon, 
& on the last day of term a new information filed, 
the recognisance is not discharged by his appear- 
ance to the first information or by the nolle prosequi, 
but obliges him to appear to the second informa- 
tion.—R. v. RippatH (1713), 10 Mod. Rep. 152 ; 
Fortes. Rep. 358; 88 H. R. 670. 


Annotations :—Expld. R. v. Allen (1862), a B. & S. 850. 
Mentd. R. v. Gibson (1734), Sess. Cas. K. B. 124. 


2339. Court will not - interfere.)_—The A.-G. 
has power to enter a nolle prosequi without calling 
upon prosecutor to show cause why it should not 
be done, & where he has done so this ct. will not 
interfere. 

Qu.: whether the nolle prosequi has the effect 
of putting an end to prosecution altogether.—R. v. 
ALLEN (1862), 1 B. & 8S. 850; 31 L. J. M. C. 129; 








5 L. T. 636; 26 J. P. 341; 8 Jur. N. S. 230 ; 
9 Cox, C. C. 120 ; 121 E. BR. 929. 
2340. ——— Comparable to acquittal.|—R. v. 


O’CoNNOR, No. 809, ante. 

2341. Applicable to proceedings on information. ] 
—R. v. Rippatu, No. 2338, ante. 

2342. -|—RvuckK v, A.-G., No. 2360, post. 





but in consequence of it appearing 
from the testimony that prisoner could 
not be convicted for larceny, the Clerk 
of the Crown, who was conducting the 


be stated. }—Where a prisoner was not 
supplied with a copy of the indictment 
& before judgment it was discovered 
that the caption omitted the names 
of the grand jurors:—Held: the 
objection Grad not been waived by 
pleading.—R. v. feria; tees (1795), 25 
State Tr. 783, 886.—IR 

a. Names of twenty-three qurors 
inserted.J—-The caption having stated 
that the indictment was found ‘‘ upon 
the oath of twelve good & lawful 
men, etc., whose names here follow,’’ 
then set out the names of twenty- 
three grand jurors :—Held: that this 
was sufficient, as the prosecutor could 
not know which of the twenty-three 
found the bill, & as the twelve who 
found it must be Included among those 
twenty-three persons.—R. v. HINCHY 
(1826), Batt. 509.—IR. 

i Need not state which jurors 

rmed—Or ht to do so.}-—It is no 

objection to the caption of an in- 
dictment that it does not state who 
of the grand jurors who found the in- 
dictment were sworn & who affirmed, 
or that those who so affirmed had a 








caption is on part of the indictment.— 


MARTIN v, R. (1848 )» 12 1. L. R. 399; 
1 Ir. Jur. 30: 6 State Tr. N. 8S. 925; 
3 Cox, C. C. 318. —IR. 


d. Detached from indictment.}——-The 
caption when brought in appeared 
to be on paper & detached from the 
iadiotmotits whereupon a motion was 
made to quash the indictment for want 
of a caption. The objection was over- 
ruled.—R. v. WELDON (1795), 26 State 
Tr. 225.—IR. 


PART VI. SECT. 6. 


2388 i. Hffect of ER a PAL affects 
proceedings ¢n respect of whic ered. } 
—Prisoner was convicted vie poneiie 
stolen goods, on an indictment con- 
taining two counts, one for steal the 

oods & the other for receiving them, 

owing them to have been stolen. 
Prisoner had, on a former day, in the 
same circuit, been indicted for stealing 
the same goods as those which he was 
charged with stealing by the first 
count of the present indictment. A 
jury was impanelled, & trial begun, 


prosecution by direction of the A.-G., 
entered a nolle prosequi, & then sent 
another bill before the grand jury, 
contat a count for receiving, the 
indictment on which the conviction 
took place, & that on the trial he con- 
sented, that the prisoner should be 
acquitted of the charge accordingly :— 
a nolle prosequi being centered, 

prisoner could be again indicted for 
the same offence.—R. v. THORNTON 
(1878), 2 P. & B. 140.—_CAN. 


2338 ii. -}— Two indict- 
ments had been found against a 
traverser, on which the A.-G. entered 
a nolle prosegui, & thereupon fled ex 
officio information :—Held: a plea of 
an indictment pending was no bar 
to an information for the same matter, 
& even if the plea of a former prose- 
cution pending could be pleaded, the 
entry of a nolle prosequi would be 
an answer to it.—R. v. MITCHELL 
at 12 1. L. R. 217; 1 Ir. Jur. 4. 








—- 


e. Time for entering— Any time 
before verdict.}-—-A nolle prosequi may 
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3.—Nolle prosequi. Sect.7. Part VII. Sects. 
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2348. —.J]—R. v. LEATHAM (1861), 3 E. & E. 
658 30 L. J. Q. B. 205; 38.1. 7. 777; 25 J. P. 
468 7 Jur. N.S. 674; 9 W. BR. 334; 8 Cox, C. 0, 


498, 121 E. R. 589. 
Annotation -—Mentd. Taylor v. Vergetto (1861), 30 L. J. Ex. 
40 e 


2344. Must be entered by leave of Attorney- 
General.]—The Clerk of the Crown cannot enter a 
nolle prosequi without leave from A.-G.—R. v. 
CRANMER (1702), 1 Ld. Raym. 721; 12 Mod. Rep. 
647; 91 HE. R. 1381. 

2345. ——.|—-A.-G., by sign manual, may 
confess the plea of not guilty in high treason.— 
R. v. OGLETHORPE (LADY) (1707), 11 Mod. Rep. 
114; 88 E. R. 935. 

23846. ——.]—R. v. EVELYN (1820), cited 1 
B. & S, 852. 

Annotation :-—Refd. R. v. Allen (1862), 8 Jur. N.S. 230. 

2347. .|—Agreement to discontinue an 
indictment, even supposing such an agreement to 
be legal, can only be effected by A.-G. entering up 
a nolle prosequi.—ELWORTHY v. BirRD (1824), 2 
Bing. 258 ; 9 Moore, C. P. 480; 3L. J. 0.8. C. P. 
260; 1380 E. R. 305. 

2348. ——-.]—A nolle prosequi can only be 
entered by the authority of A.-G.—R. v. DUNN 
(1843), 1 Car. & Kir. 730. 

Annotation :-—Mentd. Stroud v. Watts (1846), 2 C. B. 929. 

2349, .J—In an indictment against a town- 
ship for the non-repair of a highway the prosecu- 
tion cannot withdraw the record of an indictment 
that has been removed by certiorari, nor enter a 
nolle prosequi without leave of A.-G.—Rh. v. 
yd (1847), 9 L. T. O. S. 180; 2 Cox, C, C. 








2350. ——— Process entered by Solicitor-General.| 
—R. v. LEATHAM, No. 23438, ante. 

2351. —— Attorney-General may act inde- 
pendently of prosecutor.|—R. v. ALLEN, No. 2339, 
ante. 

2352. ——~ Power of Attorney-General un- 
fettered.|—Another case in which A.-G. is pre- 
eminent is the power to enter a nolle prosequi in a 
criminal case. I do not say that when a case is 
before a judge a prosecutor may not ask the 
judge to allow the case to be withdrawn, & the 
judge may do 50 if he is satisfied there is no case ; 
but A.-G. alone has power to enter a nolle prosequi 
& that power is not subject to any control (A. L. 
SMITH, J..J.).—R. v. COMPTROLLER-GENERAL OF 
PATENTS, [1899] 1 Q. B. 909; 68 L. J. Q. B. 568 ; 
80 L. T. 777; 47 W. R. 567; 15 T. L. R. 310; 
16 BR. P. C. 238, C. A. 

Annotations :—Mentd. Re A. & B.’s Appin. for a Patent 


(1910), 28 R. P. C. 454; R. v. Patents Comptroller- 
General, Kx p. Muntz (1922), 38 T. L. R. 652. 


2358. Reasons for entering—Where indictment 
improper remedy.|—A nolle prosequi may be 
granted upon an indictment against a surgeon for 
refusing to be a constable, because a surgeon being 
not liable to perform such a duty is non-indictable. 
—R. v. Pond (1718), 1 Com. 312; 92 E. R. 1088. 


CRIMINAL LAW AND PROCEDURE. 


2354. ——— Where procedure to be stayed 
vexatious./—R. v. GuERCHY (1765), 1 Wm. Bl. 
545; 96 E. R. 315. 

2355. ——— Where prosecutor also pursues civil 
remedy.|—R. v. FIELDING (1759), 2 Burr. 719; 


2 Keny. 386; 97 E. R. 531. 
ss ee oma. Caddy v. Barlow (1827), 1 Man. & Ry. 


2356. .|—In proceedings against deft. 
by action & indictment for the same assault, the 
ct. will not compel him to make his election, but 
deft. may apply to A.-G. for a nolle prosequi if 
there is anything vexatious in the proceeding by 
indictment.—JONES v. CLAY (1798), 1 Bos. & P. 
191; 126 E. R. 853. 








2857. Where more than one defendant—Nolle 


prosequi as to some defendants only.j|—On the in- 
dictment against two, if they are found guilty 
separately, upon a pardon or nolle prosequi as to 
the one who stands second upon the verdict, 
judgment may be given against the other.—R. v. 
HEMPSTEAD & HUDSON (1818), Russ. & Ry. 344, 
Cc. Cc. R 


Aimotations :—Refd. O’Connell v. R. 
155; Latham v. R. (1864), 5B. & S 


2358. ——.J]—R. v. BUTTERWORTH, 
BRAITHWAITE & Moss (1823), Russ. & Ry. 520, 
C. Cc. R 


(1844), 11 Cl. & Fin. 
. 635. 











"9359, —— ——.|—R. v. Rowxianps, No. 844, 
ante. 
2360. .|—An information was filed 


against several defts., who were all found guilty, 
but the Crown entered a nolle prosequi, as to all 
the counts except the fourth. That count charged 
the offence against eight defts., & the Crown, upon 
that count, entered up judgment against six of 
them severally :—Held: the judgment was good ; 
under the above circumstances it was competent 
for the A.-G. to enter a nolle prosequi; & the 
acquittal of two of the defts. did not operate to 
discharge the others.—Rvuck v. A.-G. (1858), 3 
H. & N. 208; 4 Jur. N.S. 167; sub nom. BUCK v. 
A.-G., 27 L. J. Ex. 313; sub nom. A.-G. v. RucK, 
30 L. T. O. S. 8385; 22 J. P. 2413; 6 W. R. 283, 
Ex. Ch. ; ajfg. 8. C. sub nom. A.-G. v. Ruck (1858), 
11 Exch. 763. 

23861. Where more than one charge—Nolle 
prosequi as to some charges only.|—R. v. BUTTER- 
WORTH, BRAITHWAITE & Moss, No. 2358, ante. 





ia ——.|—R. v. ROWLANDS, No. 844, 
ante. 

2363. —— ——.|—R. v. LEATHAM, No. 2348, 
ante. 


2364. Time for entering — After indictment 
found.|—A nolle prosequi signed before the 
presentment of an indictment is bad.—R. »v. 
WYLIE, HOWE & McGUIRE (1919), 83 J. P. 295. 


Sect. 7.—REMOVAL OF INDICTMENT BY 
CERTIORARI. 


See CROWN PRACTICE, Vol. XVI., pp. 451 ef seq. 


be entered at any time before the ver- 
dict is recorded.—R. v. ROPER (1832), 
1 Craw. & D. 185.—IR. 

f.$—— ——.]—CAMPBELL’S CASE 
(1843), 3 Craw. & D. 33.—IR. 

go O .)—R. v. CAMPBELL 
(No. 1) (1887), 6 N. Z. L. R. 50.—N.Z. 

h. May be entered by the Clerk of 
the Crown.]—The Clerk of the Crown 
has authority to enter a nolle prosequi. 


——-R. v. THORNTON (1878), 2 P. & B. 
140.—CAN. 


k. Directed to be entered by court— 
Prolonged postponements.}—The ct. will 
exercise a discretionary power in 
allowing the Crown to postpone trials, 
when bills have been found a con- 
siderable time, & the trial more than 
once postponed. Therefore, where in- 
dictments were pending against tho 


risoner for three years, & the counsel 
or the Crown alleged no reason for not 
proceeding to trial, except that they 
were not ready, the ct. refused to 
postpone the trial, & directed a nolle 
prosequi to be entered.—BYRNE’s & 
eat CASE (1841), Ir. Cir. Rep. 


1. No appeal from entry.)— R. ». 
LALANNE (1879), 3 L. N. 16.—CAN, 


Tae. 
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Part Vil—Trial of Indictments. 


Srct. 1.—IN GENERAL, 


2365. Separate indictments—Cannot he _ tried 
jointly.]—-Applt. was indicted for receiving goods 
knowing them to be stolen, & another man was 
charged in a suparate indictment with stealing the 
goods. The two prisoners were tried together & 
convicted :—Held: (Lorp FINLAY diss.) the pro- 
ceedings were a nullity, & the Ct. of Criminal 
Appeal, in quashing the conviction, had power, 
under Criminal Appeal Act, 1907 (c. 23), to order 
applt. to be tried according to law.—CRANE v. 
PUBLIC PROSECUTIONS DIRECTOR, [1921] 2 A. C. 
2909; 90 L. J. K. B. 1160; 125 L. T. 642; 85 
J. P. 245; 65 Sol. Jo. 6423; 27 Cox, O. O. 48; 
sub nom. R. v. CRANE, 37 T. L. R. 788; 15 Cr. 
App. Rep. 183, H. L.; affg. S. OC. sub nom. R. v. 
CRANE, [1920] 3 K. B. 236, 0. CO. A. 


Annotations :-—Distd. R. 
Refd. R. v. Morton (1920), 15 Cx. App. Rep. 30. 


Joinder of defendants.]|—See Part VI., Sect. 4, 
sub-sect. 9, ante. 

Joinder of offences.]|—Sce Part VI., Sect. 4, sub- 
sect. 10, ante. 


SEcT. 2.—REMOVAL OF INDICTMENTS BY 
CERTIORARI. 
See CROWN PRACTICE, Vol. XVI., pp. 405-412, 
Nos. 2510-2708. 


Sect. 3.—TRIAL AT BAR. 

Right of Crown.|—See CONSTITUTIONAL LAw, 
Vol. XI., p. 528, Nos. 318-324. 

On application of Attorney-General.]|—See Con- 
STITUTIONAL LAW, Vol. XI., p. 528, Nos. 318-324 3 
& CROWN PRACTICE, Vol. XVI., pp. 402, 484, Nos. 
2477, 3677, 

2366. What court may grant—King’s Bench.|— 
In felony after an indictment found & removed, 
the Ct. of K. B. may order a trial at bar.—R. v. 
THOMSON (1699), 12 Mod. Rep. 331; Holt, K. B. 
702; 88 I. R. 1359. 

Annotation :—Mentd. R. v. Haddock (1737), Andr. 137. 

2367. When granted—General shay Erin at 
bar was granted upon consideration of the conse- 
quences of a conviction upon an information.— 
R. v. Forty & Waruey (1717), 1 Stra. 52; 93 
H.R. 379, 

2368. Discretion of court.|—A trial at bar 
ought not to be granted upon a general allegation 
of difficulty in the cause. 

The granting of a trial at bar is entirely in the 
discretion of the ct., & such a trial ought not to be 
granted without good reason, because it is very 
expensive to the parties & the business of the other 





PART VII. SECT. 1. 
a. Whether by jury.}—The power of 


v. Hammer, {1923] 2 K. B. 786. 


should be held before a jury of four 
ersons, but that ‘‘ save as aforesaid 
he trials of all issues, both civil & 


suitors is thereby delayed (per Our.).—R. v. 
OAERMARTHEN BURGESSES (1753), Say. 79; 96 
K. R. 809. 

2369. -|—Upon an application for a 
trial at bar, the ct. will in every case exercise its 
own discretion upon the peculiar circumstances 
thereof. Where a fair trial cannot be had in the 
county where the matter arises, the trial will be 
awarded in the next English county where the 
King’s writ of venire runs.—R. v. AMERY (1786), 
1 Term Rep. 363; 99 BH. R. 1141. 


Annotation :—Mentd. R. v. St. Mary-on-tho-Hill, Chester 
(1798), 7 Term Rep. 735. 








Srcr. 4.—PROCEEDINGS BEFORE PLEA. 
SUB-SECT. 1.—APPEARANCE. 
A. Appearance of Prosecutor. 

2370. No notice of trial need be given to prose- 
cutor.|—Where deft. is under recognisances to 
appear & take his trial at a particular sessions of 
the Central Criminal Ct., no notice of trial to 
prosecutor is requisite, & he is bound to be pre- 
pared to try at that session.—R. v. PARKER (1849), 
13 J. P. 460; 3 Cox, C. C. 299. 

2371. Failure to prosecute—Recognisances not 
discharged.|——-The ct., on default of prosecution, 
can only respite & not discharge, a recognisance.— 
ANON. (1702), 7 Mod. Rep. 97; 87 BE. R. 1119. 

2372. .|—The Ct. at the Old Bailey 
refused to discharge, without the preferment of any 
bill, the recognisances of prosecutors being mem- 
bers of a society for promoting religious knowledge 
among the poor, who had caused a servant to be 
committed for embezzlement, the application not 
being made on the ground of any defect in the 
evidence, but on the ground that they, prosecutors, 
thought that the reformation of the offender would 
be best promoted by such a course.—R. v. PAUL 
(1834), 6 C. & P. 323. 

2373. Penalty may be mitigated.]— 
Where the ct. refuse to discharge a recognisance 
on failure to prosecute they have power to mitigate 
the penalty.— Re Hoorer (1824), M‘Cle. 578; 148 
EB. R. 241. 

2374. .|—A prosecutor who has re- 
quired the magistrates to take his recognisances 
to prosecute, on a charge within Vexatious Indict- 
ments Act, 1859 (c. 17), s. 2, when the magistrates 
have refused to commit the person charged, must 
either go on with the prosecution or have his 
recognisances forfeited, as it would defeat the 
object of the statute if he were allowed to move to 
have his recognisances discharged.—R. v. HAR- 
GREAVES (1861), 2 F. & F. 790, N. P. 

2375. ——— Recognisances withdrawn.]—R. v. 
ADAMS (1834), 6 C. & P. 324, n. 


at bar is his right. If the prosecution 
is not the King’s, then there must be 
grounds laid before the ct. to induce 




















the Commonwealth Parliament con- 
ferred by 63 & 64 Vict. c. 12, 5. 122, to 
make laws for the govt. of a territory, 
whether that power is exercised directly 
or through a subordinate! ogislature, 
is not restricted by the provision in 
sect. 80 of above Act, that the trial on 
indictment of any offence against any 
law of the Commonwealth shall be by 
jury. By Ordinance No. 7 of 1907 of 
Papua, it was provided that the trial 
of perso ns of European descent charged 
with a crime punishable by death 


criminal, shall as heretofore be held 
without a jury ”’ :—Held; a person 
of European descent who was charged 
in Papua with an assault occasioning 
bodily harm, to which he pleaded not 
guilty, was properly tried without a 
jury.— R. v. KERNASCONI (1915), 19 
C. it R. 6§629.—-AUS. 


PART VII. SECT. 3. 


b. When granted.J—If the ag 
prosecutes in his royal person, a tria 


them to grant such a trial. 

In criminal cases of great difficulty, 
the ct. will grant a trial at bar.—K. v. 
HAYS (1801), Rowe, 565.—IR. 


co. Power of court to proceed — 
Absence of judge.|—Semble: a trial at 
bar may be proceeded with, notwith- 
standing the absence of one of the 
judges who sat during a portion of the 
trial.—lt. v. O’CONNELL (1844), 1 
Cox, C. C. 397.—IR. 








246 CRIMINAL Law 

Sect. 4.—Proceedings before plea: Sub-sect. 1, A. & 
B. (a) & (b).] 

2376. Recognisances cannot be enlarged 


after discharge of grand jury.]—When a prosecutor 
has entered into a recognisance under the pro- 
visions of Vexatious Indictments Act, 1859 (c. 17), 
s. 2, to prosecute a charge, but fails to prefer his 
bill of indictment before the grand jury, the ct. 
cannot, after the grand jury have been discharged, 
entertain an application by him to enlarge his 
recognisance to the next session.—R. v. EAYRES 
(1900), 64 J. P. 217. 

2377. Effect of mistrial.|—R. v. Tracy 
(1704), Holt, K. B. 706; 6 Mod. Rep. 178; 90 
BK. R. 1290. 


Annotations :—Mentd. Linford v. Fitzroy (1849), 18 Q. B. 
240; Walters v. Green, [1899] 2 Ch. 696. 


2378. Opinion of Attorney-General as to 
propriety of prosecution.|;—-Where a prisoner has 
been committed for trial at the assizes, & parties 
bound over by a magistrate, to prosecute & give 
evidence, the judge will not discharge the recog- 
nisances on an intimation that the A.-G. does not 
think it a proper case for prosecution. 

Semble: the proper course is for the A.-G. to 
enter a nolle proseyui.—R. v. FREAKLEY (1852), 
6 Cox, C. C. 75. 

2379. Bound over to the ‘‘ next assizes ’’— 
Whether special commission of assize included. ]— 
Where a witness is bound over to appear at the 
““next assizes & general gaol delivery,’ that 
means the ordinary assizes & general gaol delivery, 
& does not apply to a special commission of gaol 
delivery. Upon his not appearing the judge will 
not estreat the recognisances.—R. v. WALKER 
(1843), 2 L. T. O. S. 288; 1 Cox, C. O. 14. 

2380. Where prosecution has not instructed 
counsel—Practice.|—-Where no counsel is engaged 
for the prosecution, & the depositions are handed, 
by direction of the ct., to a gentleman at the bar, 
he should consider himself as counsel for the 
Crown, & act in all respects as he would if he had 
been instructed by prosecutor. He should not 
consider himsclf merely as acting in assistance of 
the judge, by examining the witnesses.—R. v. 
LITTLETON (1840), 9 C. & P. 671. 

2381. .|—A judge should not be put 
to prosecute. Therefore, if prosecutor has omitted 
to instruct counsel, the ct. will direct the deposi- 
tions, with the fee indorsed, to be delivered to the 
junior counsel present, to conduct the prosecution. 
aa Vv. (1843),1 L. T. O. S. 458; 1 Cox, C. C. 
sa ane Refd. R. v. Farrell & Moore (1848), 3 Cox, 


2382. -}|—The judge ought not to act 
as prosecutor. as counsel for the prosecution, & 
as Judge. Where a prosecution is not prepared 
by an attorney, the ct. will hand the depositions to 
counsel. But every prosecution ought to be con- 
ducted by counsel & attorney.—ANON. (1851), 17 
L. T. O. S. 260. 

2388. Prosecutor cannot appear in  form& 
pauperis.|—R. v. CLARKE (1762), 3 Burr. 1308; 
97 KE. BR. 847. 


B. Appearance o. 
(a) In General. 
2884. Failure to appear when on bail—Recognis- 
ance not discharged—Effect of estreat may be 
suspended.|—If a party indicted at the assizes 


PART VII. SECT. 4, SUB-SECT. 1.— 
B. (a). 























give 
A 


d. Appearance tn prison garbd.] — 
The Gaol Regulations direct that no 
prisoner shall be placed on his trial or 


was tried in 


evidence in ct. in prison garb. 
hard labour prisoner, charged aa 
such with assault on a fell 

prison clothes & con- 
victed :—Held : the breach of the Gaol 
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enter into a recognisance, with the condition of 
which he afterwards fails to comply, whereby it 
becomes estreated, although the ct. cannot dis-. 
charge the recognisance, they will, if they see 
proper cause, suspend the effect of the estreat.— 
Ex p. STOWMAN (1888), 2 J. P. 3453; sub nom. 
Ex p. SLOEMAN, 2 Jur. 821. 

2385. ——~- Recognisance of prosecutor enlarged 
till arrest of accused.]—-Where a prisoner on bail 
has made default, the recognisance of prosecutor 
may be enlarged till the oe arcirr of prisoner.— 
ne Vouxd (1847), 9 L. T. O. S. 3943 2 Cox, O. C. 

80. 

2386. Accused must surrender at the opening of 
the session.]—A prisoner who has been admitted 
to bail, & who surrenders after the opening of the 
commission, is not in custody ‘‘ at the time of the 
holding of the assizes’’? within the meaning of 
Winter Assizes Acts, 1876 (c. 57), & 1877 (c. 46), 
& cannot therefore be tried. In order to entitle 
himself to be tried he should surrender before the 
opening of the commission.—R. v. STAFFORD 
(1879), 14 Cox, OC. 0. 353. 

‘2387. Securing appearance by bench warrant— 
When bench warrant issued.]|—Bench warrants will 
not be granted unless it is necessary that the party 
charged should be at once taken into custody, or 
unless shown that the party charged with the 
offence is about to quit the country.—R. v. WHIT- 
TAKER (1859),2 F. & F. 1. 

2388. Practice at Central Criminal 
Court.]|—The practice of the Central Criminal Ct. 
as to the time when a bench warrant should issue, 
& as to the form such bench warrant should take, 
ought not to be altered without the authority 
generally of the comrs. of that ct.—R. v. NICHOLS 
(1900), 64 J. P. 217. 

2389. Form of warrant.]|—R. v. FREEMAN 
(1731), 2 Barn. K. B. 28; 94 H. R. 334. 

2390. ——.J—A bench warrant under 
43 Geo. III., c. 56, s. 1, must state the amount of 
bail & before whom prisoner is to be brought to be 
bound over.—R. v. DOWNEY (1845), 7 Q. B. 281 ; 
15 L. J. M. C. 29; 9 Jur. 1073; 115 EB. I. 495 ; 
pe note: Re DownEy, 5 L. T. 0.858.125; 9J.P. Jo. 
293. 

Annotation :—Mentd. Campbell v. R. (1847), 12 Jur. 117. 

2391. Duration of warrant.]—A warrant 
issued to arrest a person on a bill found for a mis- 
demeanour, & to have him at the next session, is 
not functus officio after the session expires, but the 
party may be taken up at any time.—MAYHEW v. 
HI. (1798), 2 Esp. 683, N. P. 

2392. When accused has been removed to lunatic 
asylum since committal—Recognisances enlarged — 
Trial postponed.|—R. v«. DWERRYHOUSE (1847), 
9L. T. O. 8S. 454; 2 Cox, 0. C. 2913 subsequent 
proceedings, 2 Cox, C. O. 446. 

2393. Recognisances respited sine die.|—~ 
A prisoner committed for trial upon a charge of 
murder having become insane was removed to a 
lunatic asylum, by virtue of a warrant under the 
hand of a Principal Secretary of State. The 
grand jury, at the assizes at which he would in 
due course have been tried, found a true bill 
against him :—Held: the proper course was to 
respite the recognisances sine die.—R. v. BLACK- 
WELL (1857), 7 Cox, O. O. 353. 

2894. —— Power of judge of assize to issue 
habeas corpus.|—-Where a prisoner was committed 
for trial by the magistrates to the assizes, but, 




















Regulations did not invalidate the 
be se ee fe & as prisoner had not been 
prejudic the sentence should not be 

Hae ar aa vw. R. (1907), 


ow prisoner, 
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after committal, was removed by them to the 
County Lunatic Asylum, the judge of assize has 

ower to issue a habeas corpus to bring prisoner up 
ee his trial.—-R. v. PEAcockK (1870), 12 Cox, O. O. 


Annotation :—Mentd. R. v. Shurmer (1886), 2 T. L. R. 737. 


2395. Order for removal must be signed by 
Secretary of State—Criminal Lunatics Act, 1884 
(c. eae v. MARSHALL (1885), 49 J. P. Jo. 105. 

2396. Presence of accused in dock to plead— 
May be dispensed with in misdemeanour.]—R. v. 
Bacon (1664), 1 Lev. 146; 88 KR. R. 841. 

2397. ——- ——.]—R. v. Happock (1788), 2 
Stra. 1100; 93 EB. R. 1057. 

Appearance of corporation.]—See OROWN PRAC- 
TIcB, Vol. XVI., pp. 405, 406, Nos. 2521-2524. 





(6) Representation by Counsel. 


2398. Defence by counsel—Prisoners jointly 
charged & represented cannot be separately repre- 
sented after plea.]|—Prisoners were indicted for 
the murder & manslaughter of A. (inter alia) by 
a series of beatings & assaults. At the trial, cer- 
tain assaults were put in evidence, & relied upon 
by the Crown as being the cause of death, but the 
surgeon who made a post-mortem examination 
being of opinion that the death was occasioned, 
not Py the assaults so proved & relied upon, but 
by a blow upon the head, of the cause of which 
there was no evidence whatever, the judge directed 
the jury that Scarrat were entitled to an acquit- 
tal :—Held: (1) the judge had rightly so directed 
the jury; (2) under 7 Will. 4, & 1 Vict. c. 85, 
s. 11, prisoners could not have been lawfully con- 
victed of assault under the circumstances above 
named, inasmuch as the assault contemplated by 
the statute must be such as was a part of the very 
act & transaction prosecuted, & also conduced to 
the death. 

Prisoners, having been subsequently indicted 
for those assaults with intent to wound, & with 
intent by such wounding to do A. grievous bodily 
harm, pleaded autrefois acquit, & the judge having 
directed the jury, upon the trial of this plea, to 
the effect that if they were satisfied there were 
several distinct & independent assaults, some or 
any of which did not in any way conduce to the 
death of deceased, it would be their duty to find 
& verdict for the Crown :—Held: (3) (Lornp CAmp- 
BELL, O.J., JERVIS, C.J., PARKE, B., ALDERSON, B., 
MAULE, J., Patreson, J., WIGHTMAN, J., & 
MARTIN, B.) such direction was not strictly right, 
Inasmuch as the issue raised by the plea was, 
whether prisoners had been before tried for the 
same offence; (4) (LORD OAMPBELL, O.J., JERVIS, 
O.J., PARKE, B., ALDERSON, B., MAULE, J., & 
MarRTIN, B.) the conviction was also bad by 
reason of the misdirection; (5) (PoLLock, O.B., 
PATTESON, J., COLERIDGE, WIGHTMAN, CRESSWELL, 
ERLE, WinLiams, & TALFOURD, JJ.) the convic- 
tion would be affirmed. 

(6) Where prisoners had joined in their plea at 
the trial & were abs aang by counsel appearing 
for them jointly, & not separately, according to 
the practice of the Ct. of Criminal Appeal, they are 
not entitled to appear by separate counsel at the 
hearing of the appeal.—R. v. Brrp (1851), 2 Den. 
94; T. &M. 437; 20L.J.M.0.70; 16L.T.0.S. 


PART VII. SECT. 4, SUB-SECT. 1.— 
B. (b). 


e. Defence by counsel — Felony.}] — 
Persons on trial for felony may make 
wll defence by two counsel & no more. 


f. Appearance in forma pauperis 
—Conduct of defence.}—Prisoner, being 
ut on his trial for murder, stated_his 
nability to employ counsel, & had 
counsel assigned him by ct. 
thus assigned was permitted, 
Crown assenting, to examine witnesses 
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556; 15 J. P. 178; 15 Jur. 193; 5 Cox, OC. O. 
20, Cc. OC. R. : 


Annotations :—As to (2) Reid. R. v. Miles (1890), 24 Q. B. D. 
423. Generally, Mentd. Girdlestone v. Brighton Aquarium 
Co. (1878), 3 Ex. D. 137. 

2899. ——— Accused must consent to representa- 
tion.}—On a trial for murder, the ct. refused to 
allow counsel to appear for a prisoner without his 
expressed assent.—R. v. YscuaDO (1854), 6 Oox, 
O. O. 386. 

2400. —— Accused must not interfere.|— 
(1) On a trial for murder, prisoner objecting to be 
defended by counsel, but in the result allowing 
counsel to act for him, he was not afterwards 
allowed to raise any objection to the proceeding. 

(2) Prisoner being arraigned on two indictments 
& having with apparent intelligence, pleaded to 
one & declined to plead to the other, the plea of 
not guilty was entered for him by statute, with the 
assent of counsel who appeared for him. The case 
being then opened, & the first witness examined, 
& it being then set up by his counsel in the course 
of the case that he was insane now, or not in a fit 
state to be tried :—Held: the proper time for 
making that suggestion was before prisoner plcaded, 
& had it been so made, a jury should have been 
empanelled to try the question whether he was 
sane now & in a fit state to be tried.—R. v. SoUTHEY 
(1865), 4 F. & F. 864. . 

2401. Advisable in rape & similar offences.] 
—On a trial for rape or a similar offence, it is 
desirable that prisoner should be defended by 
counsel.—R. v. GILLINGHAM (1910), 5 Cr. App. Rep. 
187; 74 J.P. Jo. 424, 0.0, A 

2402. —— To prepare special plea.j|— 
The ct. will not reject a plea of autrefois convict, 
on account of the informal manner in which it is 
handed in by prisoner, but will assign counsel to 
put it into a formal shape, & postpone the trial to 
give time for its preparation.—R. v. CHAMBERLAIN 
(1833), 6 C. & P. 93. 

2403. ——— King’s counsel must have permission 
of Sovereign to appear.|—R. v. JoNEs (1840), 9 
C. & P. 401. 

2404. .|—On the trial of a criminal 
information a Queen’s Counsel ought not to be 
counsel for deft. without a licence from the Queen 
or at the least a letter from the Secretary of State, 
& it is not enough that an application for a licence 
has been sent to the Secretary of State from an 
assize town in the county to which no answer has 
been received at the time of the case being tried.— 
R. v. BARTLETT (1847), 2 Car. & Kir. 321; 2 Cox, 
C. OC. 245. 

2405. Appearance in forma pauperis.|—Semble: 
if a deft. in an indictment for a misdemean- 
our swears that he is not worth £5 in the 
world, beyond his necessary wearing apparel & 
tools of trade, he may be admitted to sue in forma 
pauperis, although the indictment was removed 
from the sessions at his instance.—R. v. NICHOLSON 
(1840), 8 Dowl. 489; sub nom. La p. NICHOLSON, 
4 Jur. 506. 

2406. Poor Persons Defence Act, 1903 (c. 38)— 
Defence must be set up before magistrate—Counsel 
& solicitor must both be appointed—Ascertaining 
defendant’s means.|—-Legal aid under the above 
Act can only be afforded to poor prisoners who set 
up a defence, either by way of evidence given or 


a ee 























for the defonce previously to addressing 
the jury, & without prejudice to his 
right in that behalf.—lR. v. BRYAN 
(1840), 1 Craw. & D. haga ; 
. Attorney— Right to address jury. 
NON, (1844), 3 L. T. QO. S. 167. 
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Sect. 4.— Proceedings before plea: Sub-sect. 1, B. (b); 
sub-sect, 2, A. & B.] 


statement made by them, before the commit- 
ting magistrate. If a deft. does not say anything 
at the police ct., or reserves his defence, there is 
no power under this Act to give him any assistance. 
There is no power under the Act to appoint a 
counsel only, without a solr., to defend a poor 
prisoner. The Act does not contain any provisions 
showing how the judge is to satisfy himself that 
prisoner’s means are insufficient for him to obtain 
ee "Onin v. CALIENDO (NUNZIO) (1904), 68 

.P. 47, 

2407. ——— Court can assign counsel without 
solicitor.|—The ct. can assign counsel to defend a 
poor prisoner under the above Act, without 
assigning a solr.—R. v. HART (1904), 68 J. P. 72. 

2408. Counsel should be instructed on the 
hearing of a case stated.|~-When a prisoner is 
defended under the above Act, & a case is reserved 
for the consideration of the ct. for Crown Cases 
Reserved, counsel ought to be instructed to appear 
rer dips there.—R. v. PAYNE (1905), 69 J. P. 

2409. ——— Justices have no power to impose 
limitations on order.]—It. v. PRENDEVILLE, 
Brooks & TUCKER (1908), 72 J. P. Jo. 521. 

2410. Hearing by court of counsel as amicus 
curiz—On point of law only.|—We ought & shall 
permit you other counsel, if matter of law, upon the 
proof of the fact, do arise; but for any other 
counsel to be assigned you before that appear, is 
not by law warranted (JERMIN, J.). 

The calling the party to hold up his hand at the 
bar is no more but for the special notice that 
the party is the man inquired for or called on 
a a CASE (1649), 4 State Tr. 





Annotation :—Mentd. Bowman v. Secular Soc. (1917), 86 


L. J. Ch. 568 

2411. .]|—The ct. will hear any one as 
amicus curi@ on prisoner’s behalf on a point of 
law.—RATCLIFFH’S CASE (1746), as reported in 

Fost. 40; 18 State Tr. 429. 

Annotations :-——-Mentd. R. v. D’Eon (1764), 1 Wm. Bl. 510; 
R. v. Rogers (1765), 3 Burr. 1809; Duberly v. Gunning 
(1791), Peake, 132; R.v. Garside (1834), 2 Ad. & El. 266; 
R. v. Antrobus (1835), 2 Ad. & El. 788; Gray v. R. (1844), 
11 Cl. & Fin. 427; R.v. Dowling (1848), 3 Cox, C. C. 509. 
2412. ———.|]—-Prisoner was indicted at 

quarter sessions for attempting to commit larceny, 

& a subsequent count in the indictment charged a 

previous conviction. He was arraigned upon & 

pleaded to both counts. Objection was taken to 
the arraignment as contravening the provisions 
of Larceny Act, 1861 (c. 96), s. 116, which require 
that upon an indictment for an offence shall in the 
first instance be arraigned upon so much only of the 
indictment as charges the subsequent offence, & 
that until he be found guilty of that offence he 
shall not be called upon to plead to the charge of 
the previous conviction. The recorder accordingly 
adjourned the trial to the next sessions. At that 
sessions prisoner was tried. There was no fresh 
arraignment, but his former pleas were treated as 
standing. He was, however, given in charge to 
the jury upon the first count only, & was found 
guilty on that count:—Held: although the 
arraignment did not take place at the sessions at 
which prisoner was tried, & although the fact of 
his previous conviction was not disclosed to the 











PART VII. SECT. 4, SUB-SECT. 2.—A. 


h. Not part of trial.) — Arraign- 
ment is not part of the trial._—fRe 
WALSH (1914), 14 E. L. R. 216.—CAN, 


When arraignin 


k. Charge should be 
an accused, & before 
receiving his plea, the ct. should be 
careful to ensure the he aca of the v. VAIMBILEE (1880), I. L. R. 5 Calc. 
charge in a manner 8 6.—IND. 


AND PROCEDURE. 


jury by whom he was convicted, either by the 
manner of giving him into their charge or other- 
wise, the fact that the arraignment did not comply 
with the provisions of the sect. was such a sub- 
stantial defect as could not be cured by verdict 
& the conviction must be quashed. 

Upon the argument in error no counsel appeared 
for prisoner but the ct. allowed Mr. T., who had 
defended him at the sessions, to appear as amicus 
curie & state the points upon prisoner’s behalf.— 
FAULKNER v. R., [190512 K. B. 76; 74 L. J. K. B. 
562; 92 L. T. 769; 69 J. P. 241; 53 W. R. 665 ; 
21 T. L. R. 417; 49 Sol. Jo. 460; 20 Cox, C. C 
838, D. ©. { 

2413. ——— In addition to the counsel assigned) 
by court in case of treason.]—R. v. CASEMENT, No., 
1002, ante. | 

See, also, 7 & 8 Will. 3 (c. 3), 8. 1. ! 

See, further, BARRISTERS, Vol. III., pp. 328° 
et seq. 


SuUB-SECT. 2.—ARRAIGNMENT. 
A. In General. 


2414. Holding up hand is mere ceremony.|— 
LILBURNE’S CASE, No. 2410, ante. 

2415. .]}—It is no essential part of any trial 
that prisoner should hold up his hand at the bar ; 
there is no record made of it when it is done; 
the only use of it is to show the ct. who prisoner is, 
& when that is apparent the ct. does often proceed 
against him though he refuse to hold up his hand 
at the bar ; therefore the omission of that ceremony 
in this case, is no legal exception (Lorp FIncu, C.). 
—STAFFORD’S (LORD) CASE (1680), 7 State Tr. 
1217. 

Annotations :—Mentd. R. v. Walcott (1694), 4 Mod. Rep: 
395; A.-G. v. Hitchcock (1847), 1 Exch. 91; Moriarty 
v L. C. & D. ey, (1870), L. R. 5 Q. B. 314; KR. v. Watt 
(1905), 70 J. P. 29. 

2416. Accused should stand free.|—R. v. 
BRAZIER (1899), Archbold’s Criminal Pleading, 
Evidence & Practice, 26th ed. 168. 

2417. Accused may be placed under restraint if 
necessary.!|—(1) The ct. will not order a prisoner 
indicted for high treason to be unfettered at the 
time of his arraignment, but during his trial his 
irons ought to be taken off, unless there be danger 
of a rescue or escape. 

(2) Unpublished writings cannot be laid as an 
overt act of treason, but, if they send to prove an 
overt act, they may be given in evidence for that 
purpose. 

(3) During the examination of prisoner before 
the Privy Council a witness took notes of the 
evidence, which were not read over or signed by 
prisoner :—Held: the witness might refresh his 
memory by looking at them; but that the notes 
themselves were not admissible in evidence.—R. 
v. LAYER (1722), 8 Mod. Rep. 82; 16 State Tr. 
94; 88 BE. R. 64. 

Annotations :—Generally, Meatd. R. v. Orrery (1722), 8 Mod. 
ee 96; R. v. Lambe (1791), 2 Leach, 552; R. wv. 
O’Connell (1844), 5 State Tr. N. 8.1; R. v. Duffy (1849), 
7 State Tr. N.S. 795; Mulcahy v. R. (1867), 15 W. R. 446, 
2418. |—R. v. Rogers (1765), 3 Burr. 

1809; 97 EH. R. 1112. 


Annotation :—Mentd. R. v. Garside (1834), 2 Ad. & Hl. 266. 
2419. |—R. v. Brazier, No. 2416, ante. 


explicit.) — 











to enable the accused to understand 
thoroughly the nature of the charge to 
which he is called upon to plead.—R. 


ciently explicit 82 


Part VII.—TRIAu 


B. Accused standing Mute. 


2420. Jury empanelled to try if mute of malice 
or by visitation of God.]—If a person indicted for 
felony stand mute upon his arraignment, the ct. 
may direct the sheriff to return a jury instanter 
to try whether he stand mute obstinately, or by the 
visitation of God; & if they find that he stand 
obstinately mute, sentence may be passed without 
aa inquiry.—R. v. MERCIER (1777), 1 Leach, 
183. 
2421. ———.]—-A_ prisoner mutus et surdus a 
nativitate, who is found by a jury sworn for the 
purpose, mute by the visitation of God, may be 
arraigned for a capital offence, if intelligence can 
be conveyed to him by signs or symbols.—R. v. 
JoNnzES (1773), 1 Leach, 102. 

2422. .|—A prisoner upon being arraigned 
stated that he was deaf, & when the indictment was 
read over to him, apparently did not hear. The 
judge directed a jury to be empanelled to try 
whether he stood mute by the act of God, or out 
of malice.—R. v. HALTON (1824), Ry. & M. 78. 

; ae |—R. v. THOMPSON (1827), 2 Lew. 


2424, ———.|—R. v. Dyson (1831), 1 Lew. C. C. 
645 7 C. & P. 305, n. 

Annotations :—Folld. I. v. Pritchard (1836), 7 C. & P. 303; 
R. v. Berry (1876), 1 Q. B. D. 447; BR. v. Stafford Prison, 
Exp. Emery, [1909] 2 K. B. 81. ; 
2425. -]—A person, deaf & dumb, was to be 

tried for a capital felony. The judge ordered a 

jury to be empanelled, to try whether he was 

mute by the visitation of God & the jury found 
that he was so. The jury were then sworn to try 
whether he was able to plead, which they found in 
the affirmative, & prisoner, by a sign, pleaded— 
Not Guilty. The judge then ordered the jury to 
be sworn to try whether prisoner was ‘“‘ now sane 
or not’’; & on this question, his Lordship directed 
the jury to consider whether prisoner had sufficient 
intellect to comprehend the course of the pro- 
ceedings, so as to make a proper defence, to 
challenge any juror he might wish to object to, & 
to comprehend the details of the evidence; & 
that if they thought he had not, they should find 

him not of sane mind.—R. v. PRITCHARD (1836), 

7C. & P. 303. 

Annotations :—Folld. R. v. Berry (1876), 1 Q. B. D. 447. 
Staten Diich ee ee i909: ] oe Bo Re fd. 
R. v. Leo Kun, {1916} 1 K. B. 337. Samehe Bop 
2426. |—Semble: where a prisoner on 

being called upon to plead remains mute, the ct. 

cannot hear evidence to prove that he does so 
through malice, & then enter a plea of not guilty 

under Criminal Law Act, 1827 (c. 28), s. 2, but a 

wary must be empanelled to try the question of 

malice, & it is upon their finding that the ct. is 

authorised to enter the plea.-—R. v. ISRAEL (1847), 

2 Cox, C. O. 2638. 


2427. -|—A person deaf & dumh was to 
be tried for a misdemeanour. A jury was em- 
panelled to try whether he was mute by the visitation 
of God, & on their finding that he was so, they were 
sworn to try if he was of sound mind, & on their 
finding that he was so, his counsel pleaded not 
guilty for him, & the trial proceeded in the usual 
manner, & the evidence was not interpreted to 
deft.—R. v. WHITFIELD (1850), 3 Car. & Kir. 121. 

2428. .|—A prisoner when called upon to 


PART VII. SECT. 4, SUB-SECT. 2.—B. 

l. Accused if mute by visitation 
of God may be tried.J}—-Prisoner, in- 
dicted for larceny, stood mute on his 
arraignment, & a jury was impanelled 
to try whether he stood mute through 
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obstinacy or by the visitation of God ; 
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somewhat deaf, & altogether dumb, but 
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others, & be communicated with by 
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plead to an indictment, stood mute. A jury was 
empanelled, & sworn to try whether he was mute 
of malice or by the visitation of God. A verdict 
of mute of malice having been returned, the ct. 
ordered a plea of not guilty to be entered on the 
record.—R. v. SCHLETER (1866), 31 J. P. 1193; 10 
Cox, C. C. 409. 

2429. ——.]—A person deaf & dumb from four 
years of age was indicted for larceny from the 
person, & not answering when called upon to plead, 
the jury found prisoner ‘‘ mute by the visitation 
of God.’ The ct. then ordered a plea of not 
guilty to be entered, & the trial to proceed. A 
relation, who could in some degree communicate 
with prisoner by means of signs, was sworn to 
interpret the nature of the proceedings & the 
evidence, & the ct. assigned counsel to prisoner. 
At the conclusion of the case, after the summing 
up of the presiding judge, the jury found prisoner 
guilty, but in answer to a question left to them in 
the summing up, found that prisoner “ was not 
capable of understanding, & as a fact had not 
understood, the nature of the proceedings ’’ :— 
Held: the above finding showed that prisoner 
was at the time of the trial of non-sane mind, 
therefore the ct. ought to have discharged the jury, 
& ordered prisoner to be detained during Her 
Majesty’s pleasure, under Criminal Lunatics Act, 
1800 (c. 94),s.2; & the conviction was quashed.— 
R. v. BERRY (1876), 1 Q. B. D. 447; 451. 5. M.C. 
123; 34 L. T. 590; 40 J. P. 4843; 13 Cox, C. C. 
189, C. C. R. 

Annotation :—Folld. R. v. Stafford Prison, Ez p. Emery, 

[1909] 2K. B. 81. 

2430. .J}—A prisoner who was totally deaf 
& could neither read nor write was arraigned for a 
felony. Upon being arraigned he stood mute, & a 
jury duly empanelled & sworn for the purpose 
found that he was mute by the visitation of God. 
The jury were sworn again to try whether he was 
capable of pleading to the indictment & they 
found that he was incapable of pleading to & 
taking his trial upon the indictment & of under- 
standing & following the proceedings by reason 
of his inability to communicate with & be com- 
municated with by others. Upon this finding 
the judge, acting under Criminal Lunatics Act, 
1800 (c. 94), s. 2, ordered him to be kept in custody 
until His Majesty’s pleasure should be known :— 
Held: the finding amounted to a finding that 
prisoner was insane within the meaning of the Act, 
& the order was properly made.—R. v. STAFFORD 
PRISON (GOVERNOR), Ha p. Emery, [1909] 2 
K. B. 81; 78 L. J. K. B. 629; 100 L. T. 993; 
e J.P. 284; 25 T. L. R. 440; 22 Cox, C. C. 143, 

mm OF 
Annotation :—Refd. R. v. Lec Kun, [1916] 1 K. B. 337. 

2431. Right of counsel for accused to 
address jury & to call witnesses.}|—It. v. ROBERTS 
(1816), Carrington’s Criminal Law, 57. 

2432. Accused if mute of malice may be tried.]— 
R. v. MERCIER, No. 2420, ante. 

2433. Accused if mute by visitation of God may 
be tried.]—R. v. JONES, No. 2421, ante. 

2434, .]|—A prisoner mute by the visitation 
of God may be arraigned, tried, sentenced, & 
transported.—R. v. STEEL (1787), 1 Leach, 451. 


Annotations :—Folld. R. v. Halton (1824), Ry. & M. 78. 
Distd. R. v. Berry (1876), 1 Q. B. D. 447. _Consd. R. v. 
Harris (1897), 61 J. P. 792; KR. v. Stafford Prison, Hz p. 
Emery, [1909] 2 K. B. 81. 

signs. In the foregoing circumstances 

he was arraigned & tried for the 

larceny, & convicted thereof.—R. v. 

Sates (1840), 1 Craw. & D. 402.— 

IR. 
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Sect. 4.—Proceedings before plea: Subd-sect. 2, B., C., 
D. & E.; sub-secis. 3 & 4, A. & B. (a).J 


2435. ——- Defence by counsel—-Evidence not 
interpreted.}—R. v. WHITFIELD, No. 2427, anie. 
6. Communication with accused mute by 
visitation of God—By signs.|—R. v. Jonns, No. 
2421, ante. 





2437, ——- ———.|—-R.. v. Dyson, No. 2424, ante. 
2438. ——- ———.|—-R.. v. PRITCHARD, No. 2425, 
ante. 
2439. ——— ———.]—-R. v. Berry, No. 2429, ante. 
2440, By writing.|—R. v. THompson, No. 


2423, ante. 


C. Refusal to Plead. 


2441. Plea of not guilty entered at direction of 
court.]|—-Criminal Law Act, 1827 (c. 28), s. 2, 
authorising the ct. to direct a plea of not guilty 
to be entered for a party who stands mute of 
malice, or will not answer directly to an indict- 
ment, applies to the case of a party who refuses 
to plead, on the ground that he has previously 
pleaded to another indictment for the same 
offence, but which indictment was not valid in 
consequence of its having been found upon the 
testimony of witnesses not duly sworn to give 
evidence before the grand jury.—R. v. BITTON 
(1833), 6 C. & P. 92. 

2442, -]—Prisoner declining to plead to an 
indictment, the ct. directed a plea of not guilty 
to be entered. R. v. BERNARD (1858), 8 State Tr. 
N.S. 887; 1 EF. & BF. 240; 22 5.P. Jo. 257. 
Annotations :—Mentd. R. »v. Kohn (1864), 4 KF. & F. 68; 

R. v. Lomas (1913), 110 L. T. 239. 

2443, J—R. v. SoutTHry, No. 2400, ante. 

2444, .|—A ct. of assize has power to order, 
at the request of the prosecution, that in the event 
of a bill of indictment being found, the trial thereof 
shall be postponed till the next session. 

Prisoner in this case refused to plead & the 
recorder entered a plea of not guilty.—R. v. 
DoRAN (1914), 10 Cr. App. Rep. 67, ©. C. A. 

2445. Validity of conviction of prisoner un- 
affected.|—If on arraignment a prisoner persist in 
saying he will be tried by his King & his country, 
& refuses to put himself on his trial, in the ordinary 
way, it will not invalidate a conviction.—R. v. 
Davis (1820), Gow, 219. 











D. Unfitness to Plead owing to Insanity. 


2446. Application of Criminal Lunatics Act, 1800 
(c. 94).]—Sect. 1 of the above Act is confined 
to cases of treason, murder, & felony; sect. 2 
extends to all offences. Therefore, if, on a trial 
for a misdemeanour, prisoner appears to be insane, 
& the jury find him so, the ct. may order him to be 
confined until His Majesty's 
R. v. Litre (1821), Russ. & Ry. 430, 0. 0. RB. 

2447, As ground of defence of insanity.]—R. v. 
SouTHEY, No. 2400, ante. 

2448, -|—Ift it is part of the defence that 
risoner is insane at the time of the trial, it should 
e alleged that he is unfit to plead.—R. v. Perry 

(1919), 14 Cr. App. Rep. 48, C. C. A. 
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2449 1. Issue tried by fury.}—When 
prisoner had been under arrest on a 
reaped of attompt at shooting, an 
inquisition was held before a jury to 
ascertain whether he was of ss ear 
sound mind to be placed upon his trial. 
After the examination of several 
medical witnesses the jury found 

risoner insane, & he was committed 
o gaol during H.M.’s pleasure.—R. v. 





2449 ii. 





2449 iil. 





10; 19 W. R. 15 


leasure be known.— 


LONG (1854), 4 Nfld. L. R. 58.—NFLD. 
.J—If the ct. entertains 
doubt as to the sanity of a prisoner, 
the fact of such insanity should be 

ut in issue & tried.—R. v. H 

UNJA (1863), 1 Bom. 33.—IND. 
-J—~ The _ preliminary 
issue of soundness of mind or otherwise 
ought to be tried by the jury. 


BHEEKOO KALWaR (1872 
~~IND. 
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(2449. Issue tried by jury.J—R. v. Dyson (1831), 


1 Lew. C. C. 64; 7C. & P. 305, n. 
‘Annotations :—-Folld. R. v. Pritchard (1836), 7 ©. & P. 303; 
Rv. Berry (1876), 45 L. J. M. ©. 123; R. v, Stafford 


2450. Issue is sanity at time of trial.|— 
R. v. PRITCHARD, No. 2426, ante. 

0. C. 143. 

2452, ——.]—R. v. WHITFIELD, No. 2427, ante. 

2453, ——.|—R. v. Berry, No. 2429, ante. 

2454. ——— Ability of accused to comprehend 
the nature of the proceedings.]—A prisoner, who 
was unable to read or write, & who was unable 
to speak above a whisper, & could only do that fora 
moment or two at a time, was indicted for wilful 
murder. The judge ordered a jury to be sworn to 
try the question whether prisoner was able to 
plead. The jury found he was able to plead. The 
jury were then sworn to try whether prisoner 
was insane; they found he was sane. They 
were then sworn to try the question whether 
prisoner was so incapable of speaking as to be 
unable to communicate to his solr. the facts 
necessary to his own case; they found that, at the 
present time, he was not capable of speaking so as 
to be able to communicate such facts to his solr. 
The jury were then sworn to try whether this 
incapacity arose from his own unlawful act, & 
they foundit did. The judge said after that finding 
he would not ask the jury whether the incapacity 
arose from the visitation of God. Prisoner then 
pleaded not guilty to the indictment, & the trial 
was adjourned to the next sessions.—R. v. HARRIS 
(1897), 61 J. P. 792. 

2455, ——— |—R. v. STAFFORD PRISON 
(GOVERNOR), Ex p. EMERY, No. 2430, ante. 

2456, Evidence.)—A party having been 
indicted for a misdemeanour in uttering seditious 
words, & upon his arraignment, refusing to plead, 
& showing symptoms of insanity, & an inquest 
being forthwith taken under Criminal Lunatics 
Act, 1800 (c. 94), s. 2, to try whether he was Insane 
or not :—Held: the jury might form their own 
judgment of the present state of deft.’s mind from 
his demeanour while the inquest was being taken, 
& might thereupon find him to be insane without 
any evidence being given as to his present state.— 
R. v. GOODE (1837), 7 Ad. & El. 5386; 112 EE. R. 
572 


Annotation :—Mentd. R. v. Swindall & Osborne (1846), 2 
Car. & Kir. 230. 


2457, -|—Where a jury is empanelled 
to try whether a prisoner is insane or not at the 
time when he is brought up to plead to an indict- 
ment, the counsel for the prosecution is to begin 
& call his witnesses to prove the sanity of prisoner. 
—R. v. DAVIES (1853), 3 Car. & Kir. 328. 

2458, —— Onus of proof on accused.|— 
Where a jury is empancelled, at the instance of the 
counsel for a prisoner, to try whether he is insane 
or not at the time when brought up to plead to an 
indictment, the proof of the insanity is incumbent 
on the counsel for prisoner.—R. v. TURTON (1854), 
6 Cox, C. C. 385. 

2459. No appeal lies from verdict of jury.]— 
There is no appeal under Criminal Appeal Act, 




















m. Inability to inatruct counsel— 
Detention.}—R. v. DELORME (1923), 
Q. R. 35 K. B. 203.—CAN. 


-]}—Where a porson 
charged with assault was found to be 
insane & unable to instruct counsel & 
agent for his defence :—Held: he must 
be confined cue ae pleasure.— 
H.M. ADVOCATE Vv. ROBERTSON (1891), 3 
White, 6.—8COT. 
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Part VII.—Triau oF INDICTMENTS. 


1907 (c. 23), against the verdict of a jury on an 
issue as to whether a prisoner is of sound mind 
& understanding so as to be capable of pleading 
& taking his trial.—R. v. JEFFERSON (1908), 72 
- a a ; 2417. L. R. 877; 1 Cr. App. Rep. 95; 


Annotations :—Refd, R. v. Alexander (19138), 109 L. T. 745; 
R. v. Gilbert (1914), 84 L. J. K. B. 1424. 


BE. Arraignment upon Charge of Previous Conviction. 


2460. Must not take place until found guilty of 
subsequent offence—Effect of Larceny Act, 1861 
(c. 96), Ss. 116.]—FAULKNER v. R., No. 2412, ante. 


SUB-SECT. 3.—CERTIORARI TO QUASH INDICTMENT. 
See CROWN PRACTICE, Vol. XVI., pp. 474, 475. 


SUB-SECT. 4.—MOTION TO QUASH INDICTMENT. 
A. Time for Making. 
_ 2461. Before plea pleaded.]—After traverse of an 
indictment the party cannot take exception that 
the sheriff’s name is not indorsed on the return of 
the venire.—FitTz-Huan’s Case (1619), Cro. Jac. 
527; 79 H.R. 451. 
2462. |—R. v. KNIGHTLEY (1696), Comb. 
364; Holt, K. B. 3898; 90 BE. BR. 530. 
Annotation :-—Mentd. R. v. Harris (1699), 12 Mod. Rep. 268. 
2463. -|—R. v. Rookwoop (1696), 4 Harg. 
St. Tr. 649; 13 State Tr. 189; 1 East, P. C. 110, 
1138; Holt, K. B. 683; 90 BK. R. 1277. 
Annotations :—Consd. R. v. Kinloch (1746), 18 State Tr. 395. 
Refd. R. v. Heane (1864), 4 B. & S. 947. Mentd. R. v. 
Layer (1722), 8 Mod. Rep. 82; Heward v. ae eget 


4 Kast, 180; R. v. Duffy (1849), 7 State Tr. N. 
Mulcahy v. R. (1867), 15 W. R. 46. 
— (1696), Holt, 


K. B. 689; 2 Salk. 634; 13 State Tr. 485; 90 

E. R. 1280. 

Annotations :—Refd. Mulcahy v. R. (1867), 15 W. R. 446; 
R. v. Lynch (1903), 72 L. J. K. B. 167; R. v. Casement 
(1916), 86 L. J, K. B. 467. Mentd. Sparenburgh v. 
Bannatyne (1797), 1 Bos. & P. 163; R. v. McCaffert 
ee 10 Cox, C. C. 603; R. v. Ransford (1874), 31 L. T. 


2465. ——.]—R. v. HANNAM (1787), 1 Leach, 
420, n. 
]—The Ct. of Nisi Prius will not 











2466. 
notice objections to an indictment upon the trial, 
which fully apes on the record.—R. v. SOUTER 
(1818), 2 Stark. 423, N. P. 

2467, -]—Where a party has pleaded, & not 
demurred, to an indictment, an alleged defect upon 
the face of it cannot be taken advantage of before 
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not be charged with more than one ] 
offence in a particular count. If i 
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verdict, even where the objection is such that a 
verdict would cure it.—R. v. CARRUTHERS (1844), 
4L. T.0.8.179; 1 Cox, C. C. 188. 

2468. .|—Semble: where it is intended to 
take objection to any of the counts in an indict- 
ment, the proper course is to move to have such 
counts struck out of the indictment before plea 
pleaded, & it is too late to take such an objection 
at the close of the case for the prosecution.— 
R. v. CHAPPLE & BOLINGBROKE (1892), 66 L. T. 
124; 56J. P. 360; 17 Cox, C. C. 455, 0. C. R. 

2469. ———.|—-R. v. Lyncu, No. 1001, ante. 

2470. -|—In strictness an objection to an 
indictment for a formal defect apparent on the 
face of it should be taken before plea; but the 
ct. refused to hold that such an objection might 
not be taken at a later period & even after verdict. 
—R.v. THOMPSON, [1914]2 K.B.99; 83L. J. K.B. 
643; 110 L. T. 272; 78 J. P. 212; 80 T. L. R. 
rae 24 Cox, C. 0. 48; 9 Cr. App. Rep. 252, 

A 


2471. After plea pleaded—Withdrawal of plea.|— 
FR1TH’s CASE etal cited in 0 J. P. 167. 
Annotation :—Reld. R. v. Wilson (1845), 9 J. P. 167. 

2472. Not too late after plea pleaded.|—R. v. 
Roiwo (1754), Say. 158; 96 KB. R. 837. 

2473. aes 7 VU. HEANE, No. 2485, post. 

2474. ——— Motion to quash at close of case for 
prosecution.]—R. v. CASEMENT, No. 1002, ante. 

2475. —— Indictment quashed.|—An 
indictment may be quashed after the close of the 
case for the prosecution.—R. v. JAMES (1871), 


12 Cox, C. C. 127. 
Annotation :—Refd. R. v. Bonson (1908), 98 L. T. 933. 


B. When granted. 
(a) In General. 

2476. Defect must be on face of indictment.]— 
R. v. WAKEFORD (1728), 1 Barn. K. B. 47; 94 
EK. R. 33. 

2477. .J—A motion to quash an indictment 
must be for something apparent on the face of the 
indictment.—-R. v. Bristow (1754), Dunning, 30. 

2478. .}—An indictment, which is not clearly 
bad, ought not to be quashed.—R. v. HANSON 
(1755), Say. 229; 96 E. R. 862. 

2479. Partial quashing of indictment.]—An 
indictment cannot be quashed in part. 

The ct. will not, on the application of deft., 
quash an indictment for perjury.—R. v. WITHERS 
(1849), 4 Cox, 0. C. 17. 

2480. .|—An indictment was framed undcr 
Libel Act, 1848 (c. 96), ss. 4 & 5, whereas defts. 
were only committed under sect. 5 of the Act :— 
Held: the ct. would not quash the indictment, 




















ven in charge to tho jury.—R. v. 


2461 i. Before plea pleaded.J|—Any 
objection to a defective indictment for 
any defect apparent on the face of it 
must be taken by demurrer or motion 
to quash the indictment before deft. 
has pleaded, & not afterwards.—R. v. 
FLYNN (1878), 2 P. & B. 321.—CAN. 


2461 ii, ———~.]—Deft. was indicted & 
convicted for rape committed upon the 
person of W. Application was made 
to the trial judge on behalf of prisoner 
to reserve a case for the opinion of the 
ct., on the ground that it was not 
alleged in the indictment that the 
berson upon whom the offence was 
committed was not the wife of prisoner : 
~—Heild ; deft.’s counsel was ob d to 
take the objection before pleading to 
the indictment, & not having done so 
t was not open to him to take it subse- 
quently.—-R. v. WRriGHT (1906), 39 
N.S. R. 103.—CAN. 


2461 iii, ——-.}—An accused should 


is clear on the face of the indictment 
that a count contains more than one 
offence, & no objection is taken before 
plea, or if it is not clear, & evidence is 
attempted to be led, & no objection 
is taken, it is too late to raise the 
objection afterwards where there is no 
prea to the accused.—R. v. 
IVIAN (1917), 1. P. D. 588.—S. AF. 


o. Before jury charged — Di ee- 
ment of jury—Effect of.|—Where deft. 
has had an Opporuanity to move to 
quash the Indictment when the cause 
was called for trial, & before the ju 
was sworn, but has neglected to ava. 
himself of it, he is put in no better 
position, as regards his application, 

y the jury failing to agree on a verdict 
& boing discharged in consequence.— 
R. v. ALLACHE (1868), 7 N. Ss. . 382.— 


p. -]}— An indictment cannot 
be quashed after prisoner has been 





t 
| 


aoe (1832), 1 Craw. & D. 184.— 

2472i. Not too late after plea pleaded.) 
—The ct. can entertain a motion to 
quash an indictment at any time.— 
are HowEs (1887), 5 Man. L. f. 339.— 


q. Not after case for epee tee 
closed.)}—An indictment ll not be 
puasnee after the case for the prosecu- 
tion has closed.—R. v. HAYES 
SLEVIN (1842), 2 Craw. & D. 499; 2 
Leg. Rep. 386.—IR. 
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r. Offence not indictable.]— An in- 
dictment setting forth an offence 
which is not indictable will be quashed 
on motion to that effect.—R. v. 


s. Several indictments—Charges iden- 
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Sect. 4.—Proceedings before plea: Sub-sect. 4, B. (a), 
(b) & (c).) 


but would quash so much of it as purported to 
charge deft. under sect. 4.—R. v. FELBERMANN & 
WILEINSON (1887), 51 J. P. 168. 

2481. Discretion of court.|—It is in the discre- 
tion of the ct. whether they will quash any indict- 
ment whatever upon motion (per CuR.).—R. v. 
JOHNSON (1752), 1 Wils. 325; 95 EH. R. 648. 

248 Power of court of quarter sessions. |— 
An order of quarter sessions, brought up by 
certiorari, appeared to be an order quashing an 
indictment containing counts for forcible entries, 
assaults, & a riot. On motion to quash the order: 
—Held: the sessions, having jurisdiction over the 
subject-matter of the indictment, had jurisdiction 
to quash it.—R. v. WILSON (1844), 6 Q. B. 620; 
a New Mag. Cas. 163; 1 New Sess. Cas. 427; 14 
L J.M.C.3; 4L. T. 0. S. 153; 9 J. P. 167; 
115 KE. R. 2333; sub nom. R. v. GLOUCESTERSHIRE 
JJ., R. v. Winson, 8 Jur. 1069. 

2483. How exercised.]—This is an applica- 
tion made on behalf of defts. to quash the indict- 
ment or in the alternative to quash certain counts 
of the indictment. Such an application is one 
the granting of which is within certain limits in the 
discretion of the ct. Ifthe ct. should be of opinion 
that the indictment is clearly bad, or that any 
counts in it are clearly bad, it would be the duty 
of the ct. to quash the one or the other as the case 
might be. If the matter were one of doubt, & if 
the language of the indictment or of certain counts 
in it were such as to cause embarrassment to defts. 
in their defence & to prejudice the fair trial of the 
case, then the ct. would have discretion to quash 
the indictment or such counts of it as might be 
necessary (LORD RUSSELL OF KILLOWEN, C.J.).— 
R. v. JAMESON, [1896] 2 Q. B. 425; 65 L, J. M. C. 
218; 75L.T.77; 60 J.P. 662; 12 T. L. R. 551; 
18 Cox, C. C. 392. 

Annotations :-—Mentd. R. v. Audley, [1907] 1. K. B. 383; 

R. v. Stride & Millard, [1908] 1 K. B. 617; KR. v. Porter 

(1909), 3 Cr. App. Rep. 237; R. v. Crewe, Ez p. Sekgome, 


[1910] 2 K. B. 576; Coldingham Parish Council v. Smith, 
{1918] 2 K. B. 90. 


2484. Not granted in case of doubt.]— 
On a motion to quash an indictment the ct. should 
not interfere where there is doubt (ColLzRIDGE, J.). 
—R. v. BURNBY (1843), 5 Q. B. 348 ; 1 Dav. & Mer. 
362; 13 L. J. M. C. 29; 2 L. T. O. S. 73, 166; 
8 J.P. 166; 8 Jur. 240; 114 EB. R. 1280. 

2485. -|—(1) When an indictment is 
found by a grand jury having no jurisdiction, it 
may be quashed at any stage, at the instance of 
deft., even after he has pleaded to it. 

(2) Where there is any doubt as to its validity, 
the ct. will not decide the question upon motion, 
but will leave deft. to his writ of error.—R. v. 
HEANE (1864), 4 B. & 8. 947; 3 New Rep. 466; 
33 L. J. M. C. 115; 9 L. T. 719; 28 J. P. 500; 
10 Jur. N. 8. 724; 12 W. R. 417; 9 Cox, OG. CG. 
433; 122 E. R. 714. 

Annotations :—As to (2) Refd. Knowlden v. R. (1864), 5 
B. & 8, 532; R. v. Yates (1883), 48 J. P.102. Generally, 
Mentd. R. v. Tomlinson (1866), 12 Jur. N. S. 944; RB. v. 
Thompson (1913), 78 J. P. 212. 

2486. Lengthy argument not per- 
mitted.|—Counsel are not allowed to argue at 
length at nisi prius the invalidity of an indictment, 























tical.}—The practice of quashing in- 
dictments, when there are two or 
more of them, is only applicable to 
cases where the charges which they 
contain are one & the same, but only 
presented in a different light, & not 
to cases where the charges are distinct 
& separate, even although they arise 
out of the same transaction.—ANON. 


was 


(1841), Ir. Cir. Rep. 165.—IR. 


t. Presence of prosecutor on grand 
jury.J}—Where one of the grand jurors, 
by whom an indictment for forcible 
entry & detainer was found at the 
sessions, was prosecutor, tho indict- 
ment quashed.—R. v. 
(1838), Ber. 500.—CAN, 


CRIMINAL LAW AND PROCEDURE. 


for the purpose of inducing the ct. to refuse to 
try it —R. v. ABRAHAM (18380), 1 Mood. & R. 7, 
N. P. 


2487. --— Judge may refuse to try bad indict- 
ment.J—A jury sworn on an indictment clearly 
bad in point of law may be discharged by the 
judge from giving a verdict.—R. v. DEACON (1824), 
Ry. & M. 27, N. P. ee 

2488. |—A judge at nist prius may 
refuse to try an indictment clearly bad in point of 
law.—R. v. TREMEARNE (1824), Ry. & M. 147, 
N 


kee 
2489. —— ae indictment for perjury 
committed in the Insolvent Debtor’s Ct., alleged 
that deft. falsely, etc., swore ‘ that his schedule 
presented to that ct. contained a full, true, & 
perfect account of all debts owing to him, whereas, 
in truth & in fact, the schedule did not contain a 
full, true & perfect account of all debts owing to 
him,” without specifying any debts omitted :— 
Held: this indictment was clearly bad, & no trial 
ought to be had upon it. een 

I have no power to quash this indictment & 
I therefore order the case to be struck out of the 
list (ABRoTr, C.J.).—R. v. Heprer (1825), 1 
Cc. & P. 608; Ry. & M. 210, N. P. 

2490. Ex officio information not quashed.|— 
An information by the A.-G. cannot be quashed, 
but if an information can be quashed it must be for 
something that appears on the record, & not for a 
matter extrinsic.—R. v. JOAKAM (1733), Sess. Cas. 
K. B. 70; 93 E.R. 71. 

2491. .|—The ct. will not give leave to quash 
an information filed ex officio by the A.-G. He 
may stop the proceedings upon it by nolt prosequr 
& file another.—R. v. STRATTON (1779), 1 Doug. 
K. B. 239; 21 State Tr. 1045; 99 EH. R. 156. 
Annotations :—Consd. R. v. Mitchel (1848), 6 State Tr. N.S. 

545. Refd. R. v. Duffy (1848), 4 Cox, ©. C. 123. Mentd. 

R. v. Dudley & Stephens (1884), 14 Q. B. D. 273. 

2492. Quashing coroner’s inquisition.] —- A 
coroner’s inquisition found that, on a day & at a 

lace named, deceased being on board a steam- 
boat then floating & being navigated in a river, a 
boiler burst, whereby boiling water & coals were 
cast upon deceased, whereby deceased instantly 
died :—Held: the inquest must be quashed, be- 
cause no time was sufficiently laid for the time of 
the explosion, or for that of the death. 

Though the ct. will sometimes quash an inqul- 
sition on motion, for palpable defects, the most 
convenient course is to put the party contesting 
it to demur.—R. v. BRowNLow (1839), 11 Ad. & 
El. 119; 8 Dowl. 157; 3 Per. & Dav. 52; 9 
oe M.C.15; 3J.P.722; 4 Jur.103; 113 E.R. 
358. 

Annotations :—Refd. Oldershaw v. King (1857), 3 Jur. N. 8. 

1152. Mentd. Re Appleton (1839), 3 J. P. 738. 














(b) On Motion of Prosecution. 


2493. Refused after plea before another indict- 
ment found.|—The ct. will not quash a defective 
indictment on the motion of prosecutor after plea 
pleaded, before another good indictment be found. 
eee v. WYNN (1802), 2 East, 226; 102 E. R. 
355. 

2494. Refused after judgment on demurrer.|— 
After judgment on demurrer an indictment cannot 
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a. Partial quashing.J—A judge has 
power, on application of prosecution 
to quash one of several counts in an 
indictment.—R. v. SiRoig (1887), 27 
N. B. R. 610,—CAN. 


CUNARD ; 
b. Indictment lost between triale— 


Part VIT.—Triau or INDICTMENTS. 


be quashed at the instance of prosecutor.— 
R. v. SMITH (1838), 2 Mood. & R. 109, N. P. 
Annotation :—Refd. R. v. Pringle (1840), 2 Mood. & R. 276. 

2495. Motion granted.]—R. v. BuRFoRD (1731), 
9 Barn. K. B. 80; 94 E. R. 369. 

2496. ——— Terms imposed.]|—-R. v. WEBB (1764); 
8 Burr. 1468; 1 Wm. BI. 460; 97 E. R. 931. 
Annotation :—Conasd. R. v. Duffy (1848), 4 Cox, C. C. 123. 








2497. J|—R. v. GLENN (1820), 3 B. 
& Ald. 373; 106 E. R. 699. 

2498. —— Costs.]—R. v. Smiru (1845), 9 J. P. 
Jo. 115. 





2499. .|—The ct. has a power to quash an 
indictment upon the application of prosecutor, 
on the ground that the evidence will not support 
the offence as laid, although prisoner might be 
convicted of a lesser offence upon it.—R. v. LOWE 
& MINGHAM (1846), 6 L. T. O. S. 456. 

2500. Accused cannot waive objection.|]— 
If there be an objection to the indictment, deft.’s 
counsel cannot waive the objection & permit the 
case to be tried on the merits.—R. v. HUNTING- 
oe One) (1843), 1 L. T. O. 8S. 414; 1 Cox, 
C. C. 4 e 





(c) On Motion of Accused. 
2501. Refused in case of serious charge.]— 
An indictment for any heinous offence will not be 

uashed on motion.—R. v. BELTON (INHABITANTS) 
(1696), 1 Salk. 372; Holt, K. B. 345; 91 E. R. 
323. 
2502. ———_.]—On motion to quash an indict- 
ment found for disobeying an order of sessions: 
—Held: the offence was too great to quash the 
indictment for it.—R. v. BELL (1731), 2 Barn. 
K.B.105; 94 BE. R. 385. 

2503. Except on clearest grounds.|—The 
ct. never quashes indictments for serious offences 
before trial but upon the clearest & plainest 
grounds, but leaves the party to his remedy by 
demurrer or compels him to plead.—R. v. 
WETHERILL (1784), Cald. Mag. Cas. 432. 

2504. ——— Treason.|—R. v. Lyncu, No. 1001, 
ante. 

2505. Murder.|—We never quash indict- 
ments for nuisances, for forgery, for murder or for 
disobeying justices’ orders ; the remedy is to move 
in arrest of judgment (per Cur.).—R. v. BOYCE 
(1753), Dunning, 6. 

Annotation :—Refd. R. v. Robinson (1759), 2 Burr. 799. 

2506. —-— Perjury.]—An indictment for perjury 
or forgery will not be quashed on motion for insuf- 
ficiency therein before the guilt or innocence of the 
party is tried.—ANON. (1661), 1 Sid. 54; 82 
EK. R. 965. 

Annotation :— Refd. R. v. Nixon (1719), 1 Stra. 185. 

_ 2507. -]|—It is not the course to quash 
indictments of perjury, nuisance, or the like, but 
to put the party to plead to them (per Cun.).— 
ANON. (1684), 1 Vent. 369; 86 E. R. 237. 

2508. -]|—Indictments for perjury, for- 
gery, maintenance are never quashed on motion, 




















Fresh indictment granted.J|—In the 
interval between a first & second trial 
for murder, the original indictment & 
informations were lost. At the in- 
stance of the Crown, the ct. permitted 
& fresh indictment to be sent up to the 
Frand jury, & ordered the proceedings 

o be quashed.—R. v. DOWLING (1844), 
3 Craw. & D. 178.—IR. 
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demurrer or his 
(1798), 27 State 


R. v. PUDWELL 


2501 i. Refused in case of serious 
charge.]—In cases of crimes of great 
magnitude the ct. does not usually 
quash an indictment at the instance 
of prisoner, but he is to put to his bill 


ing 


lea.—R. v. SHEARES 
r. 266.—IR. 


c. Refused after plea—Illegal arrest.) 
—Prisoner, who has appeared before 
the trial justice without raising the 
point that he had been arrested with- 
out a warrant, cannot successfully raise 
the point on a motion to quash.— 
1916), 34 W. L. R. 


( 
130; 10 W. W. R. 205.—CAN 


d. When agent of prosecutor on 
grand jury.J}—Dofts. were indicted for 
pousp tae, to prevent C. from recover- 

is rents. W., agent of C., was 
on the grand jury, which found the 
. A motion was made to quash the 
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but the party is always put to plead to them, but 
as to riots or other offences of a public nature the 
ct. is very tender of quashing them (per CUR.).— 
ANON. (1698), 12 Mod. Rep. 231; 88 EH. R. 1283. 

2 .]—The ct. refused to quash an 
indictment for perjury for want of an addition to 
deft.’s name where deft. produced no affidavit 
giving his proper addition. Semble: the ct. will 
on motion quash such an indictment for want of 
such addition if the exception be probably taken.— 
R. v. THOMAS (1823), 3 Dow. & Ry. K. B. 6213 
2L.J.0.8. K. B. 41. 








2510. ——- ——-.]—-R. v. WITHERS, No. 2479, 
ante. 

2511. ——— Forgery.|—-ANon., No. 2506, ante. 

2512. ——- ——_.]— R. v. Boycs, No. 2505, ante. 


2513, —— .|—ANON., No. 2508, ante. 

2514. Refused where cheating or fraud alleged.| 
—R. v. ORBELL (1703), 6 Mod. Rep. 42; 12 Mod. 
Rep. 499; 87 E. R. 804. 

2515. ——.|]—R. v. Parry (1703), 2 Ld. Raym. 
865; 92 E. R. 78. 

2516. ——.]—_R. v. GrBson (1721), 11 Mod. 
Rep. 340; 88 E. R. 1076. 
me agente Rett. EKddowes v. Hopkins (1780), 1 Doug. 


2517. ——-.]—An indictment for selling by 
false weights is not to be quashed upon motion.— 
R. v. CROOKES (1766), 3 Burr. 1841; 97 E. R. 1127. 
” 2518. Refused where offence is of public nature 
—Extortion.|—The ct. will not quash an indict- 
ment for extortion.—R. v. WADSWORTH (1694), 
5 Mod. Rep. 13; 87 E. R. 489. 

2519. J—R. v. BAILEY (1744), 2 Stra. 1211 ; 
93 KE. R. 1134. 

2520. ——.|—R. v. Kina@ (1748), 2 Stra. 1268 ; 
93 BE. R. 1178. 

2521. ——— Disobedience to order of sessions.]— 
R. v. BELL, No. 2502, ante. 

2522, —— .]—R. v. Boyce, No. 2505, ante. 

2523. -]—Where an indictment at 
common law for disobeying an order of sessions for 
the maintenance of a bastard child was defective 
but only on points which would render it bad on 
demurrer, the ct. refused to interfere by quashing 
it.—R. v. TAYLOR (1841), 9 Dowl. 600 ; Woll. 193; 
5 J. P. 467; 5 Jur. 679. 





























2524. Disturbance of the peace.|—ANON., 
No. 2508, ante, 
2525. -|—An indictment, wherein a 


disturbance of the peace is charged, ought not to be 
a v. JOPSON (1752), Say. 27; 96 E.R. 
791. 


Annotation :—Reld. R. v. Storr (1765), 3 Burr. 1698. 


2526. Nuisance.|—ANoN., No. 2507, ante. 

2527. -|—The ct. refused to quash an 
indictment on motion on the ground of surplusage, 
it being for a nuisance.—R. v. Wiaa (1705), 2 
Salk. 460; 2 Ld. Raym. 1163; 91 BH. R. 397. 


Annotations :—Refd. R. v. Belton (1696), 1 Salk.372. Mentd. 
R. v. Mallard (1728), 1 Barn. K. B. 108; R. v. Hill (1729), 
1 Barn. K. B. 259. 











indictment because of W.’s presence 
on the prone jury, it being urged that 
his position was such as to prejudice 
him against the accused, &, therefore, 
to render him incompetent to be on 
the grand jury :—Held: W. was in- 
competent, & the indictment must be 

uashed.—R. v. GORBET (1866), 1 
D. E. I. 262.—-CAN. 


e. Composition of grand jury.J—A 
true bill being found against deft. for 
libel, deft. moved to have same 
quashed on three several ounds : 
(1) one of the grand jurors who found 
the bill was of affinity to deft. in the 
seventh degree; (2) the names of two 
persons on the j ury were not the same 


254. 


' Sect. 4.— Proceedings before plea: Sub-sect. 4, B. (c) ; 
sub-sect.5. Sect. 5: Sub-sect. 1.] 
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2528. -}—The ct. will not on motion 
quash an indictment for a nuisance.—R. v. BISHOP 
(1788), Andr. 220; 95 H. R. 871. 

2529. - Boyce, No. 2505, ante. 

2530. -|(—Indictment for a nuisance 
must be demurred to, not quashed.—R. v. SUTTON 
(1767), 4 Burr. 2116; 98 E. R. 104. 

Annotation :—Mentd. Metropolitan Asylum District v. Hill 

(1881), 6 App. Cas. 193. 

2581. Granted where no indictable offence 
disclosed.|——A motion to quash an indictment may 
be made on the grounds that the indictment 
discloses no indictable offence.—R. v. HALL, [1891] 














1 Q. B. 747; 60 L. J. M. C. 124; 64 L. T. 304; 
17 Cox, C. oO. 278. 
Annotations :—Consd. R. v. Kakelo, [1923] 2 K. B. 793. 


Mentd. ieee v, oon District Board ot Works, 
(1895] 1 Q. B. 64 ynton v. Ancholme Drainage & 
Navigation Comrs., gens eee B. 2138. 


25382. Refused where accused has forfeited his 
recognisances.|—There can be no motion to quash 
an indictment, which has been removed by 
certiorari, after the recognisance for trying has been 
forfeited.—ANON. (1703), 1 Salk. 880; 91 E. R. 
331. 

25338. ———.]—R. v. BARKLEY (1724), Sess. Cas. 
K. B. 125; 93 BE. R. 127. 

2534. Refused to corporation.|—R. v. BIRMING- 
HAM & GLOUCESTER Ry. Co., No. 991, ante. 


SuB-SECT. 5.—DEMURRER. 


2535. Time for demurring — Before plea.|— 

Objections to an indictment, which are within 
Criminal Law Act, 1826 (c. 64), ss. 20 & 21, must be 
taken by demurrer. It is too late to take them 
on the trial.—R. v. Law (1839), 2 Mood. & R. 197, 
N. P. 
2536. -|—Deft. in an indictment can- 
not, after plea, take advantage of any defect which 
is aided after verdict by Criminal Law Act, 1826 
(c. 64), 8. 21, the only mode of taking advantage 
of such defects being by demurrer.—R. v. ELLis 
(1842), Car. & M. 564. 
Annotation :—Refd. R. v. Spalding (1842), Car. & M. 568. 

2537. Withdrawal of plea for purpose of 
demurring.]—Where prisoner in @ case of felony 
has in the absence of his counsel pleaded to an 
indictment which is objectionable on demurrer, 
the judge will, on the application of prisoner’s 
counsel, allow prisoner to demur before the 
evidence i is gone into. 

In a case of embezzlement, if prisoner demurs to 
the indictment, & the demurrer be decided against 
him, he may still plead over to the felony & take 
his trial. oe v. oe ee Mover Oar. & M. 617. 
Annotatio te boo, 3 Cox, C. OC. 215; 

R. v. Mitchel eee 6 State Tr. 

2538. ——.|—Where deft. ‘had pleaded 


as those contained in the en annexed 
to the venire ier s (3) one of the 
and jurors reviously to the 
findi ding of the and ctment expressed —Pris 
an opinion as to deft.’s guilt, hostile to 
deft., & from ill-will :—Held: the first 














draw his 
purpose o 
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2537 i. Time for demurring—With- 
draw of plea for purpose of demurring. | 
oner was not permitted 
lea of not guilty for the 
demurr 
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inadvertently to. an indictment under circum- 
stances which might show it to have been a mistake 
on his part, the ct. refused to allow him to with- 
draw his plea for the purpose of demurring, where 
the objection was one of a technical character, not 
in any way affecting the merits of the case. 

The decision was one peculiarly for ee oe 
of the presiding judge (DENMAN, C.J.).—R. 
Brown (1848), dare & Kir. 504; 1 Den. 390 ; 
a cf M. 0.145; 12 J.P. 596; 3 Cox, 0. O. 127, 

2539. Not after verdict.|;—R. v. CORNWALL 


(1664), 1 Sid. 208; 82 EB. R. 1060. 
arena: :—Refd. Castledine v. Mundy (1832), 4 B. & Ad. 


2540. What objections may be taken on de- 
murrer—To jurisdiction of court as well as to 
indictment.]|—Upon a demurrer to an indictment 
found in an inferior ct., objections may be taken, 
as well to the jurisdiction of such ct. as to the 
subject-matter of such indictment.—R. v. FEARN- 
LEY (1786), 1 Leach, 425; 1 Term Rep. 316; 99 
BH. R. 1115. 
Annotations :—Refd. ara pee ) 6 Ad. & El. 236; 

R. v. Bidwell jcrOn 10 J.P. 

2541. Demurrer may be peter part of indict- 
ene a ao v. R., [1895] 1 Q. B. 25; 64 
L. J. M. 11; 71 L. T. 571; 11 T. L. RB. 6; 
18 Cox, c. C. 45 ; 58 J. P. Jo. 716; 15 R. 66; 
sub nom. KR. v. TAYLOR, 43 W. R. 24; 39Sol. Jo. 11. 
Annotation :—Refd. R. v. Riley, [1896] 1 Q. B. 309. 


2542. Demurrer against indictment generally— 
Judgment may be for the Crown as to part.|—If an 
indictment contains two distinct charges, for two 
distinct & independent offences, & deft. demur 
generally, though one of the offences be no 
indictable, or be insufficiently alleged, yet there 
shall be judgment for the King, if the other offence 
be indictable & sufficiently alleged. For an in- 
dictment may be good in part & bad in part.— 
R. v. How (1726), Sess. Cas. K. B. 184; 2 Stra. 
699; 93 HK. R. 186. 

Annotations :—Refd. R. v. Cheere (1825) & C. 
Mee eon (1870), 


Mentd. A.-G. of New South Wales v. 
L. R. 3 P. C. 268. 


2543. Right of accused to demur & plead over.]— 
SmirH v. BOWEN (1709), 11 Mod. Rep. 230; 2 
Ld. Raym. 1288; 88 BE. I. 1008. 
Annotation : yn Ret, R. v. Phelps (1841), Car. & M. 180. 

2544. -|—A prisoner may demur & plead’ 
over to an indictment at the same time.—R. v” 
ADAMS (1842 seal ra & M. 299; 6 J. P. 205. 
Ae efd. R. v. Mitchel. ee 3 Cox, C. C. 

ntd. Murray v. R. (1845), 7 Q. B. 700; Drako v, Footitt’ 

Drake e. Hankin (1881), 7 Q. B. D. 201° 


2545. In treason & felony.|—A man can: 
not plead over in any case but in treason o 
felony, & not in case of a misdemeanour (Ho11’ 
C.J.).—R. v. GODDARD (1703), 2 Ld. Raym. 020° 











2 Salk. 171; 92 E. ee 114. 

Annotations : -—Con sd. R. Taylor (1824), 3 B. & O : 
Refd. R. v. Charlesworth 1861), 1 B. & S. 460. Sen!” 
R. v. Crowhurst (1724), 2 Ld. Raym. 1363. 

2546. ——.|—Pleading over is or) 





R. v. MASon (1872), 22 GC. P. 24 
AN. 


2546 i. se of accused to demu.4 
plead over—-In treason & to dems 
prisoner indicted for a felony rot~ 


to with- 
to the indict- 


ground alleged was not aufficient to 

uash an indictment, &, from the evi- 
dence before him, the second & third 

ounds were alo insufficient.— R. v. 

AWBSON (1888), 2 P. E. I. 398.—CAN. 

{. Defective indictmeniti—Defect must 
be clear.}--An app soeuon to the ct. on 
the part - deft. to quash an indict- 
iene: will be refused unless the defect 
is clear & obvious.—R. v. WALLACE 
(1868), 7 N.S. R. 382.—CAN. 


moent.—R. v. SHEALS (1845), ; 
eat ie ), 3 Craw. & 


g. What objections may be taken 
on demurrer—Defect patent on indict- 
ment.}—The ct. will er arrest jpg. 
ment after verdict, or reverse it 
error, for any defect patent on the tans 
of the indictment. uch defect must 
be objected to by demurrer, or by 
motion to quash the indictment.— 


capital is not entitled to demur & plead 
over at the same time.—R. v. MrroHBEL 
(1848), 3 Cox. C. C. 1.—IR. 


2546 ii. ——, }—The ct. will not 
pronounce final j udgment on an indict- 
ment for a non-capital felony, a de- 
murrer thereto being disallowed, but 
will allow pone to plead over. aR, 
v. Durry (1849), 1 Ir. Jur. 167.—IR. 


h. ——— In misdemeanour.]—In a 
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allowed a case of felony, in favorem vite (LE 

BLANCO, ae v. GIBSON (1806), 8 East, 107; 

103 B. R. 284. 

Annotations :-—Refd. 
R. v. Mitchel teaa). 6 State Tr. 
Cox (1897), 14 T.L. R 


Taylor Noa 3B. & C. 502; 
S. 599. Mentd. RB. v. 











2547. silo pean v. Puetes, No. 649, 
ante. 

2548. a ——.|—R. Vv. PURCHASE, No. 2537, 
ante. 

2549. Whether granted as of right.}|— 


Prisoner cannot of right demur & plead over to a 
indictment for felony.—R. v. OpGERS (1843), 2 
Mood. & R. 479, N. P. 

Annotations :—Refd. R, v. Mitchel (1848), 6 State Tr. N. 8. 

599; R.v. Fenwick (1849), 2 Car. & Kir. 915. 

2550. -|—Qu.: whether, in a 
case of felony not capital, a judgment against 
prisoner on a demurrer to the indictment too 
conclusive against him, as in misdemeanour, & 
whether prisoner being tried for the felony after 
a judgment against him on demurrer is confined 
to capital cases.—R. v. BOWEN (1844), 1 Car. & 
Kir. 501; 1 Den. 22; 4 L. T. O. S. 140 a; 1 
Cox, C. O. 88; 8 J.P. Jo. 771, 0. 0. R. 











On general demurrer to an indictment, under 
Forgery Act, 1830 (c. 66), 5s. 19, judgment for the 
Crown must be final.—R. v. FADERMAN, LAURIO & 
GoRDON (1850), 3 Car. & Kir. 353; .1 Den. 565; 
4 New Sess. Cas. 161; 14 J. P. 624 3; 4 Cox, C. C. 
359. 
Annotations :—Refd. Re Strahan, Paul : Bates eae Or 
Cox, C. ©. 85; Mulcahy v. R. (1868), R. 3 H 6. 


Mentd. R. v. Coulson (1850), 4 Cox, %6. C. onT 
ate ApS S87: 7 Cox, C. C. 454; R. v. Westley boos 23 


2552. .|—In an indictment for 
felony, the judgment on demurrer is final & 
prisoner is not allowed to plead over.—R. v. 
HeEnpy (1850), 4 Cox, C. C. 243. 


enamel 














2553. —— .|—MvuLcAaHy v. R., No. 
1810, ante. 
2554. In misdemeanour— Judgment for 





Crown is final.|—Indictment charged that deft. 
on, etc.,‘in the: second year of the reign of the 
present King kept a gaming-house. Plea, that on, 
etc., in the fourth year of the reign of the present 
King, deft. was arraigned upon an indictment, 
which charged that deft. on Jan. 18, in the fifty- 
seventh year of the reign of the late King & on 
divers other days & times between that day & the 
day of taking the inquisition, kept a gaming- 
house, etc., to the nuisance of the subjects of the 
King & against the peace, etc. The plea then 
averred the identity of the offences described in 
the two indictments & the acquittal of deft. 
Upon demurrer to this plea concluding with a 
prayer of judgment of respondeas ouster :—Held : 
(1) the plea was bad because the indictment u ioe 
which the acquittal was alleged to have t 
place, on the face of it, charged an offence ate 
mitted in the reign of the late King; & it avas not 
competent to deft. to show by averment that it 
was for the same offence as that charged in the 
indictment before the ct., because that would be 
in effect to contradict the record ; (2) the Crown 
was entitled to final judgment, notwithstanding 
the form in which demurrer concluded. 


prosecution for a misdemeanour, if 
deft. demurs to the indictment, & the 
demurrer is overruled, he has no right 
to answer over to the offence charged 
against him, but sentence ney Lg 
pronounced at once rs as ae 

ve eroN (1841), 4 R. Eres — 


Fresh ind 


k. Indictment bad on 

ictment.j-——- An indictment 
having been held bad on demurrer, the 
judgment was that the indictment be 
quashed, so that another indictment 
mus t be eee not that dofts. be General.— 


oO ek, iol CAN. 
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Semble: such an indictment must conclude 
contra pacem domini regis.—R. v. TAYLOR (1824), 
3B. & O. 502; 5 Dow. & Ry. K. B. 422; 2 Dow. 
& Ry. M. ©. 487; 3 L. J. 0.8. K. B. 68; 107 
aa 820 ; subsequent proceedings (1825), 3 B. & C. 


Annintions: :—As to (1) Refd. R. 
233. As to (2) Folld. R 


2 Jenni (1844), 4 
v. Mitchel (1848), e 
e 








BA S. 545. Generally, Mentd. Ez p. Bartlet 
CTC 649; Gray v. R. ay aie Tr. N. 8.117. 
2555. —— |—R. v. BOWEN, No. 

2550, ante. 
2556 








Liberty given to plead rh 
On an indictment against the inhabitants & 
township for non-repair of a highway, the ct. 
granted leave to defts. to demur, with liberty to 
plead over in case judgment were given against 
them on the demurrer.—R. v. TRYDDYN (IN- 
HABITANTS) (1852), Bail Ct. Cas.19; 21 L. J. M.C. 
108; 16 J.P. Jo. 180. 

2557. Withdrawal of demurrer—Not without 
consent of prosecution.]—-Demurrer cannot be with- 
drawn by deft. without consent of prosecutor.— 
R. v. TYRER (1734), Cunn. 31; 2 Barn. K. B. 417; 
04 H.R. 1044. 

2558. In discretion of court.|—After argument 
upon demurrer in a criminal case, it is in the dis- 
cretion of the ct. to allow the demurrer to be with- 
drawn & a plea of not guilty entered.— KH. v. SMITH 
(1850), as reported in 4 Cox, C. C. 42. 

Annotation :—Mentd. R. v. Tomlinson, [1895] 1 Q. B. 706. 


2559. Judgment on demurrer how reviewable.] 

—The Ct. for Crown Cases Reserved has no juris- 
diction either from Crown Cases Act, 1848 (c. 78), 
or any other source, to review a judgment given 
against a prisoner on a general demurrer to an 
indictment by the judge before whom prisoner 
took his trial. Such a judgment can only be 
reviewed on a writ of error.—R. v. FADERMAN, 
LAuURIO & Gorpon (1850), 3 Car. & Kir. 353; 
1 Den. 565; T. & M. 286; 4 New Sess. Cas. 
161; 19 L. J. M. C. 147; 16 L. T. O. 8. 514; 
14 J. P. 804; 4 Cox, C. 0. 359; sub nom. R. v. 
FAIDERMAN, 14 Jur. 377, C. C. R. 


ml ian id the :—Refd. R. eatin (1858), 7 Cox, C. C. 454; 
.?. Westley (1859), 28 J.P. 805. Mentd. R. v. Coulson 
(isso) 4 Cox, C. C. Re § ‘Strahan, oe es Bates panes 

7 Cox, C. C. 85; Muleahy R. (1868), L. R. 3 H. L. 306 


Sect. 5.—PLEA—THE GENERAL ISSUE. 
SUB-SECT. 1.—NATURE OF PLEA. 


2560. Whether double plea allowable—General 
& special pleas—Exception in felonies.|—-KIRTON v. 
Hoxron (1596), Poph. 115; 79 E. R. 1222. 
Annotation :—Consd. R. v. Gibson (1806), 8 Hast, 107. 


2561. -]—In criminal cases a deft. 
cannot plead a special plea in addition to the 
general issue.—R. v. STRAHAN, PauL & BATES 
(1855), 7 Cox, O. C. 85. 

Annotation :—Refd. R. v. Banks (1911), 75 J. P. 667. 











2562. ——.|——R. v. CHARLESWORTH, No. 
3227, post. 
—.]|—See, further, Sect. 3, sub-sect. 5, 
ante. 


Il. Who may open.}—The ct. will not 
poe @ demurrer to be opened even 
@ prosecution at the suit of the 
Queen, by any member of the inner 
Bar, aa the Attorney or Solicitor- 
v. DUFFY 1846), 2 Cox, 


demurrer —— 


TIERNEY (1869), C. C, 45. — ir 
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Sect, 5.—Plea—The general issue: Sub-sects. 1, 2, 


2563. Plea must be voluntary act of accused.] 
—R. v. NEALE (1846), 10 J. P. 170. 

2564. ——— Unauthorised plea of attorney in 
absence of accused.|—A., an infant, was charged 
with maliciously injuring a window & a bell-pull, 
&, being ill, told his father that he had broken the 
window, but not intentionally, & that there ought 
to be compensation. The father thereon went to 
attend the hearing. A., being unable to do so, & 
an attorney he consulted advising that through 
him pltf. should plead guilty, which the attorney 
did, there being no communication meanwhile 
with A., the justices convicted A., & sentenced 
him to imprisonment :—Held: the conviction 
ought to be quashed on the ground that neither 
the father nor attorney had oar rge from A. to 


plead guilty.—R. v. AvEs (1871), 24 L. T. 643; 35 
J. P. 688. 
2565. Withdrawal of previous plea.]—On 





a plea of not guilty there ought to be no suggestion 
by the ct. that that plea should be withdrawn or 
that there should be a plea of guilty.— R. v. K1nG 
(1920), 15 Or. App. Rep. 13, C. 0. A. 

2566. Plea must not be ambiguous.]—In trespass 
of assault, battery & wounding, a plea of not 
guilty as to the vt ef armis, & a justification 
molliter manus imposuit as to the residue were 
adjudged bad upon demurrer.—BARRET v. HEVE- 
SETT (1591), Cro. Eliz. 242; 78 E.R. 498. 


2567. ———.|—Applt. was charged with being 
unlawfully in possession of a coining mould without 
lawful excuse. When called upon to plead, he 
said that he was guilty of having the mould in his 
possession. This was entered as a plea of guilty. 
Later, when sentence was about to be passed, 
applt. set up what he regarded as a lawful excuse 
for the possession of the mould. No effect was, 
however, given to this statement of applt., who 
was then sentenced :—Held: applt. had not 
pleaded guilty, no legal sentence had been passed, 
& the case must go back & applt. be called upon to 
plead to the indictment.—R. v. Baker (1912), 
28 T. L. R. 363; 7 Cr. App. Rep. 217; 76 J.P. Jo. 
Veen a an id. R. v. I 

nnotations :—Refd. R. v. Ingle: ' ; 

Rep. 21: BR. v. Golathan (1915), gL 5K. B. Tee ; 

R. v. Wakefield, [1918] 1 K. B. 216; R. v. King (1920), 


15 Cr. App. Rep. 13; R. v. Lloyd (1923), 17 Cr. App. Rep. 
nie Mentd. Crane v. Public Prosecutor, [1921] rf A. C 


2568. Plea of not guilty entered if any 
doubt.|——-Where a prisoner formally pleads guilty 


PART VI. SECT. 5, SUB-SECT. 1. 
2668 i. Plea must be voluntary act of 
accused.}—If a prisoner persists in 
pleading guilty, it is not the judge’s 
duty to enter a plea of not guilty 
merely because prisoner adds a state- 
ment which if aa might amount 





NETAI LUSKAR Uv. 








to a defence.—R. v. MARTIN 708 4 
S.R.N.S. W. 720; 21N.8.W. WLN. 4s 
233,.—AUS, 


m. Plea of guiliy—What amounts to.) 
—In answer to a charge of frequent- 
ing a disorderly house, accused said : 
‘* T was there if that makes me guilty,” 





statement did not amount to a plea of | 
guilty on the charge, & it was the duty | 
of the ct. to try whether the provoca: 
tion therein disclosed was sufficiently 
grave & sudden to reduce the offence.— 

R. (1885), I. L. R. 
11 Calc. 410.—IND. 





charged with the murder of his wife & 
infant son, in his confession, stated he 
had killed his wife because she had 
quarrelled with him & objected to go 
to another village where 
& change of house on account of their 
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to a felony, but accompanies the plea by a state- 
ment disclaiming any felonious intention, it is the 
duty of the ct. to enter a plea of not guilty. Applt. 
pleaded guilty to a charge of receiving certain 
horses knowing them to have been feloniously 
stolen, & handed to the ct. a written statement 
which concluded with these words: ‘‘ I am guilty 
of taking the horses not knowing them to have 
been stolen.’’ A plea of ‘‘ Guilty ’’ was thereupon 
entered on the record, & sentence was passed :— 
Held: applt. had not pleaded guilty, & that no 
legal sentence had been passed; the case must 
go back, & applt. be called upon to plead afresh 
to the indictment.—R. v. INGLESON, [1915] 1 
K. B. 612; 84 L. J. K. B. 280; 112 L. T. 313; 
24 Cox, 0. 0. 527; 11 Cr. App. Rep. 21; 78 
J.P. Jo. 621, C. C. A. 
Annotations :-—Retd. R. v. Rhodes (1914), 11 Cr. App. Rep. 
33: R. v. Golathan (1915), 24 Cox, C. C. 704; R. v. abliof 


33; .C. 7043 ] 
(1920), 15 Cr. App. Rep. 13. Mentd. Crane v. Public 
Prosecutor, [1921] 2 A. C. 299. 


2569. Plea must be understood by accused.|— 
On an appeal on the ground that applt. pleaded 
guilty by mistake, the ct. will satisfy itself on the 
facts whether he really did not understand the 
effect of his plea.—R. v. Ruopes (1914), 11 Cr. 
App. Rep. 33, C. C. A. 

Annotation :-—Retd. R. v. Golathan (1915), 24 Cox, C. C. 704. 

2570. .|—Where a plea of guilty to a charge 
in an indictment is entered, the ct. must be satisfied 
that the accused did in fact intend to plead guilty 
to the full charge preferred against him. If not 
so satisfied, the ct. will quash the conviction & 
sentence.—R. v. GOLATHAN (1915), 84 L. J. K. B. 
758; 112 L. T. 1048; 79 J. P. 270; 31 T. L. R. 
a re Cox, 0. C. 704; 11 Cr. App. Rep. 79, 
C.C. A. 


Annotation :-—Mentd. R. v. Wakefield, [1918] 1 K. B. 216; 
Crane v. Public Prosecutor, [1921] 2 A. C. 299. 


2571. Effect of plea due to misstatement of law.) 
—If deft. pleads guilty owing to a misstatement 
of the law by the judge, the ct. will quash the 
conviction.—R. v. ALEXANDER (1912), 107 L. T. 
240; 763. P. 215; 28 T. L. R. 200; 23 Cox, C.C. 
138; 7 Cr. App. Rep. 110, C. C. A. ( 

2572. Recording the plea—Practice at Central 
Criminal Court.]|—R. v. NEwMAN (1852),3 Car. & 
Kir. 240; 2 Den. 390; 21 L. J. M. C. 75; 16 
J.P.117; 16 Jur. 111; 5 Cox, C. C. 547, C. C. R. 





SUB-SECT. 2.—WITHDRAWAL OF PLEA. 


2578. Application must be voluntary.|—R. v. 
Kino, No. 2565, ante. 


R. vw. SAKHARAM (1890), I. L. R. 14 
Bom. 564.—IND. 


p. To lesser crime than that 
charged.} — Prisoner, observing his 
father violently engaged in a row, 
which the latter had provoked, by 
drunken abusiveness & threats, in 
which he was being seriously assaulted, 
struck at the party assaulting, with his 
knife, which shortly deprived him of 
life. The grand jury found a verdict 
of wilful murder, & prisoner having 
pleaded guilty to the lesser crime of 
manslaughter :—Held : the Crown was 





}— Accused, 


e proposed 


& was convicted without any evidence justified in accepting the plea, & 
being taken :—Held: such admission Pie et tament ao plea “of guilty on abandoning the charge of wilful 
was not a plea of guilty & the convic- the charge of murder, convicted the Murder. The act having been com- 
tion should therefore be quashed. accused, & sentenced him to death;:—  Mitted in defence of a parent, was a 


R. v. SWEET (1914), 29 W. L. R. 887; 
7W.W.R. 608; 19 D. L. R. 694; 23 
Can. Crim. Cas. 272.—CAN. 

n. Murder. }—Accused, in all 
answer to a charge of murder, stated 
he had killed his wife, but that he had 
done so in consequence of his having 
discovered her in an act of poultely 
on the previous day :—Held: suc 








Held: accused’s statement did not 
amount to a plea of guilty on the 
charge of murdering his 
ed a sudden provocation; he 
ought therefore to have been put on 
his trial, in order that the ct. might 
ascertain whether the 
grave & sudden enoug 
offence from amounting tu murder.— 


mitigating circumstance.—-R. v. HOL- 
LETT (1884), 7 Nfid. L. R. 29.—NFLD. 


q. Plea of not guilty—Effect of.}— 
An accused who desires to plead 
aulrefois acquit or autrefois convict 
may lose his right to do so by pleading 
not ty when arraigned on the in- 
dictment.—R. v. HOLLAND (1914), 33 
N. Z. L. R. 931.—N.Z, 


wife. He 


revocation was 
to prevent the 


Part VII.—TrRiau of INDICTMENTS. 


2574. Judge has discretion to allow.J—R. v. 
Brown, No. 2538, ante. 

2575. After jury gre aad I : whether 
a prisoner may withdraw the plea of not guilty 
after the jury are charged.—R. v. HoLDsworRTH 
(1882), 1 Lew. O. C. 279. 

2576. After opening speech of prosecution.] 
—On the trial of an indictment for forgery against 
two prisoners, after the opening speech for prose- 
cution one of them asked to be allowed to with- 
draw his plea of not guilty & to plead guilty. This 
was done & the plea of guilty was recorded. He 
was then examined as a witness on the part of the 

prosecution against his co-deft., & in the course 
'of such examination he swore that he had no 
knowledge of the instrument in question being 
!forged. Upon this he was allowed to withdraw 
his plea of guilty & to plead not guilty, the jury 
withdrawing their verdict.—R. v. CLOUTER & 

TEATH (1859), 8 Cox, C. OC. 237. 
| Annotation :—Refd. R. v. Plummer, [1902] 2 K. B. 339. 














2577. J|—R. v. TURNER (1889), 24 
[L. Jo. 469. 
2578. ——— After removal of indictment by 


certiorari.|—Where an indictment has been re- 
moved by certiorari, & deft. moves to withdraw 
his plea of not guilty, & to demur, the costs follow 
the judgment, as upon a conviction, & the motion 
will be granted without terms as to costs.—R. v. 
BINKES (1805), 2 Smith, K. B. 619. ~ 
2579. -}—An indictment had been 
| removed & sent down to trial as a Q. B. record :— 
Held: deft. could not withdraw his plea of not 
guilty & plead guilty.—R. v. BARRETT (1838), 2 
Lew. C. C. 264. 
2580. ——— Criminal information—Costs & fine.] 
ar v. ALDRED (1845),5 L. T.0.8.58; 95. P. Jo. 
2581. Time of application to withdraw plea of 
guilty—Not after sentence.|—A prisoner who has 
pleaded guilty to a charge of larceny, & upon 
whom sentence has been passed, cannot afterwards 
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25741. Judge has discretion to allow. ] 
—Prisoner was charged for: (1) 
attempting to discharge a loaded re- 
volver at L. with intent to murder L. ; 
(2) having upon his person a loadcc 


t. 
pleaded guilty, 


leaded guilty 
injury to L.; (3) without lawful 


.}—Although an accused has 
yet if before the 
case is closed it clearly appears that 
the accused never intended to admit 
the truth of a fact which is an essential 
ingredient in his ou &, ee 

under a sappre- 
revolver with intent unlawfully to do Rencion ot quat. constitutes wailt, it 
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be allowed to retract his plea, & plead not guilty.— 
R. v. SELL (1840), 9 C. & P. 346. 
Annotation :—Refd. R. v. Plummer, (1902) 2 K. B. 339. 

2582. Any time before sentence.|—(1) On 
the trial of an indictment charging three persons 
jointly with conspiring together, if one pleads 
guilty & has judgment passed against him, & the 
other two are acquitted, the judgment passed 
Se the one who pleaded guilty is bad & cannot 
stand. 

(2) Where a prisoner has pleaded guilty to an 
indictment, the ct. has jurisdiction to allow him 
before sentence to withdraw his plea & plead not 
guilty.—R. v. PLUMMER, [1902] 2 K. B. 339; 71 
L. J. K. B. 805; 86 L. T. 836; 66 J. P. 647; 51 
W. R. 187; 18 T. L. R. 6593 46 Sol. Jo. 587; 20 
Cox, C. C. 269, C. C. R. 

2583. ——— After conviction on confession.]— 
R. v. CLOUTER & HEATH, No. 2576, ante. 

2584. Proceedings commenced out of time.] 

-C. was indicted for night poaching on Feb. 6, 
1863. He pleaded guilty, but subsequently applied 
by his counsel for leave to withdraw the plea, & to 
move in arrest of judgment, upon the ground that 
the proceedings against him had not been com- 
menced within twelve calendar months, as directed 
by Night Poaching Act, 1828 (c. 69), s. 4 :—Held: 
the application to withdraw the plea was one which 
ought to be granted, & as no warrant & information 
was produced showing that proceedings had been 
commenced within twelve months, the objection 
was fatal. 

Qu.: at what time during the trial such an 
objection ought to be taken.—R. 1. CASBOLT 
(1869), 21 L. T. 263; 11 Cox, O. C. 385. or 


Annotations :—Refd. R. v. West (1897), 46 W. 
Mentd. . v. Brown (1913), 8 Cr. App. Rep. 173. 








SuUB-SECT. 3.—SPECIAL PLEAS. 
See Part VIILI., post. 


criminal. Accused appealed & asked 
leave to withdraw their pleas to the 
charge of habitual criminality, alleging 
that in pleading guilty they believed 
that they were merely admitting that 
the list of previous convictions annexed 
to the indictment was correct, & did 
not understand the nature of the 
charge & the ponal consequences that 


excuse, pointing a loaded revolver at 
I.. Prisoner pleaded guilty, & elected 
to be tried with a jury; but, before 
the jury was called, his counsel applied 
for leave to withdraw the plea & plead 
guilty to the charge contained in the 
third count, & awutrefois convict in 
respect of the first two charges. The 
judge refused the application & 
declined to reserve a case for the ct.— 
R. v LomMBarRD (1914), 26 W. L. R. 
647.—CAN. 

25811. Timeofapplication to withdraw 


plea of guilty—Not after sentence.}— 
After judgment, it is too late to apply 
to change a plea of guilty to one of 
not ty, & even before judgment 


the ct. has a discretion in the matter.— 
ae O’BRIEN, [1918] 3 W. W. R. 848. 


’ Not after jury charged.}— 
After prisoner had pleaded guilty in 
an indictment for false pretences, & 
had been even in charge to the jury, 
an application was made for liberty to 
withdraw the plea & to demur :—Held : 
prisoner having been given in charge, 
the plea could not be withdrawn.— 
BOURKE’s CASE (1841), Ir. Cir. Rep. 
191.—~IR, 

8. Prisoner under misapprehension. ] 
aan HUDDELL (1876), 20 L.C. J. 301. 


r 





J ———VOL. xIV. 


is the duty of the presiding judge or 
magistrate to offer to allow him to 
withdraw his plea, if be wishes to do 
so, & to enter a plea of not guilty.— 
R. v. RICHMOND, [1917] 2 W. W. R. 


a. -}—Prisoners, under the mis- 
apprehension that they were merely 
repeating the confession they made 
when they pleaded guilty before the 
magistrate, pleaded guilty in the 
Supreme Ct. to a count in an indict- 
ment charging them with the same 
offence to which they had previously 

leaded. This was discovered prior 

o sentence :—Held: the ct. had juris- 
diction, as sentence had not been pro- 
nounced, to amend the second pleas b 
entering pleas of autrefois convict, 
to record judgment on those pleas for 
the accused.—R. v. SMITH, R. v. KING 
(1911), 31 N. Z L. R. 352.—N.Z. 


b. ———.]—Two persons, who were 
charged with theft by house-break- 
ing & with being habitual crimi- 
nails, pleaded guilty to the charge 
of theft & admitted that they were 
habitual criminals, & were sentenced 
to terms of enal servitude & pre- 
ventive detention, one havi asked, 
& been refused, leave to withdraw his 
admission that he was a habitual 





it involved :—Held: as the procedure 
had been regular thronghout, & the 
accused had been advised by law 
agents, their allegations as to their 
misunderstanding of the charge could 
not be accepted as grounds for allowing 
the plea to be withdrawn.—PAUL v. 
H.M. ADvVvocATE, KNOX vv. H.M. 
ADVOOATE, [1914] 8. C. (J.) 69.—SCOT. 
c. Substitution of plea.j]— Prisoner 
having pleadcd not guilty to an in- 
dictment for feloniously stabbing, 
cannot withdraw that plea, & sub- 
mit to a common assault; but the 
jury me acquit of the felony, & find 
him guilty of the assault.—MooRE’s 
CASE (1842), Ir. Cir. Rep. 653.—IR. 


d. .—A party indicted for 
murder, to which he has pleaded not 
ty, will not be permitted to with- 
raw such plea, & to plead guilty of 
manslaughter.—CORDIAL’sS CASE(1841), 
Ir. Cir. p. 312.—IR. 


e. Facts in indictment compatible 
with innocence. |}—Where accused pleads 
guilty to a charge, & it appears that 
the indictment alleges only facts which 
might or might not amount to the 
offence, the plea of guilty will be 
struck out.—R. v. LABOURDETTE 
(1908), 13 B.C. R. 443.—CAN. 


8 





158 


Srct. 6.—POSTPONEMENT OF TRIAL. 
SUB-SECT. 1.—IN GENERAL. 


2585. Civil proceedings pending.|—Pending a 
uit in the spiritual ct., touching the validity of a 


CRIMINAL LAW AND PROCEDURE. 


grand jury in consequence of the judge refusing 
to allow the child to be sworn as a witness, on the 
ground of its want of knowledge of the obligation 


of an oath, prisoner was ordered to be detained in 


will, an indictment for forging it ought not to . 


2¢ tried.—R. v. RHODES (1726), 2 Stra. 703; 93 


EB. R. 795. 
sated s—~Mentd. R. v. Nunez (1736), Lee femp. Hard. 


2586. Witnesses not appearing—Bound over to 
a subsequent session.|—-A comr. of gaol delivery 
may, at his discretion, discharge or continue on 
their commitments in gaol, prisoners committed 
for trial, but against whom the witnesses do not 


appear, being bound over to a subsequent session. ' 


—ANON. (1810), Russ. & Ry. 173, 0. C. R. 

2587. Material witness in charge of rape.|— 
In charge for a rape, prisoner will be ordered to be 
detained till the next assizes, on the application 
for the postponement of his trial. 
of the absence of a material witness.—R. v. 
BILLINGHAM (1837), 7 C. & P. 800, n. 

2588. To instruct witness as to nature of oath.] 
—-A person who has no notion of eternity or of a 
future state of reward & punishment cannot be 
examined as a witness, but the trial may be post- 
poned until the witness is instructed in the nature 
. ae obligation.—R. v. WHITE (1786), 1 Leach, 

30. 


Annotations :—N.F. R. v. Hall (1849), 14 J. P. 25. Refd. 
Maden v. Catanach (1861), 7H. & N. 360. 


2589. -|—Where a child, tendered as a 
witness for the prosecution, is so ignorant of the 
nature of an oath as to be incompetent to give 
evidence, the trial will not be postponed, at least 
after the jury are charged, in order that such child 
may be instructed. 

Semble: if the jury has not been charged, the 
trial should not, for such a purpose be postponed.— 
R. v. Haut (1849), 14 J. P. 25. 

2590. }—Where the material witness 
against prisoner was not sufficiently acquainted 
with the nature & obligation of an oath, & this 
appeared as soon as the jury was charged, & before 
any evidence given :—Held: the discharge of the 
jury was improper, & an acquittal should have 
been directed.—R. v. WADE (1825), 1 Mood. C. C. 
86, 0. C. R. 


Annotations :— Reid. R. v. Charlesworth (1861), 1 B. & 8. 
460; R. v. Hollinrake Whitehead (1866), 14 W. R. 677. 


2591. -|\—The ct. will not postpone a trial 
in order that a witness only six years of age, & 
too young to comprehend the meaning of an oath, 
may be instructed. Semble: it would be other- 
wise if the incompetency arose from want 
of education, & not from immaturity.—R. v. 
Pee (1846), 2 Car. & Kir. 246; 2 Cox, ©. C. 
2592. -|—~Where a bill for rape on a child 
under the age of 10 years had been ignored by the 

















In consequence . 


| 
| 
! 
| 


custody until the child could be properly in- 
structed.—R. v. Bayiis (1849), 18 L. T. O. S. 
509; 4 Oox, CO. OC. 23. 

2593. -]—Upon a charge of gross indecency 
committed with a boy eight years of age & of 
assault on the same boy, the boy cannot give 
evidence except on oath. The ct., being satisfied 
that the boy did not understand the nature or 
meaning of an oath, adjourned the case for the 

urpose of the boy receiving some religious 
nstruction & of being taught the meaning of an 
oath.—R. v. Cox (1898), 62 J. P. 89. 

2594. Illness of witness before grand jury.]— 
Where it was stated by the grand jury on their 
returning a true bill for murder that an important 
witness was too ill to give evidence in ct., the judge 





' directed two surgeons to see the witness, & on their 


stating on the voire dire that the witness was too 
ill to give evidence in ct., the judge ordered the 


trial to be postponed to the next assizes & prisoner 


to be detained in custody.—R. v. CHAPMAN (1838), 


—8C. & P. 558. 


Annotations :— Reld. R. v. Guttridge (1840), 9 C. & P. 228. 
entd. R. v. Scaife (1841), 9 Dowl. 553; R. v. Andrews 

(1844), 2 Dow. & L. 10. 

2595. Several postponements—Application for 
discharge-—-Habeas Corpus Act, 1679 (c. 2), 8. 7.]- 
R. v. BOWEN, No. 2600, post. 

2596. .]}—Where the trial of prisoners 
had been successively postponed for two assizes, 
in consequence of the absence of a material witness, 
& the affidavit, on which application was made for 
further postponement, stated, that the witness in 
question was believed to have gone to India as a 
soldier, so that there was not any prospect of his 
soon return, the judge ordered the recognisances 
of prosecutor to be discharged, & discharged 
prisoners without compelling them to enter into 
any recognisances for their future appearance.— 
R. v. BRIDGMAN (1841), Car. & M. 271; previous 
proceedings (1840), 4 J. P. 557. 








SuB-sECT. 2.—GROUNDS FOR POSTPONEMENT. 
A. On Application of Prosecution. 


2597. Absence of material witness—Through 
illness.|—If, in a case of felony, a witness for the 
prosecution is too ill to attend the assizes, this is 
a good ground for postponing the trial, but will 
not authorise the reading of the deposition of the 
witness taken before the magistrate.—R. v. SAVAGE 
(1881),5C. & P. 143; 1 Nev. & M.M. CO. 286. 


Annotations :—Retd. R. v. Austen (1856), 7 Cox, C. 0. 55. 
Mentd. R. v. Middleton (1873), L. R. 2 C. C. R. 38. 


NS LE A ALE Et oO COLL A, A TY TT Ct PO EON EA CR ON A PE RL OCT I CS SOLE ITO TCC SCI POLO CT SEITE TCT A fA SN OTIC ETO 


{. Witness not appearing.) — Al- 
though the Crown elects to proceed 
with a speedy trial in the absence of a 
mnaterial witness, & although the trial 
has commenced, the ct. has power to 
grant an adjournment to enable the 
witness to be produced.—R. v. GORDON 
(1898), 6 B. C. R. 160.—CAN. 

g. Application after jury sworn.) 
-—Prisoner indicted for felony, chal- 
lenged two jurors peremptorily, & 
after a full jury had been sworn, but 
before he was given in charge, prisoner 
applied for postponement of trial, on 
ground of absence of material witness: 
—Held: application was not too late, 
but prisoner was bound to account for 
the delay.—R. v. DOWNEY (1845), 3 
Craw. & Dd. 314.—IR., 


an affidavit.—R 


A tri 





ony. 
D. 169, n.—IR. 


—Semble;: the 


discretion 
enable the 


h. Right of Crown to postpone "a 
The Crown can never, as of right 
postpone the trial of a prisoner without 
. wv. 
Craw. & D. 168.—IR 


k. After jury henten = 

cannot be postponed ter 
pusoner has been given in charge tor a& 
el —KR. v. Hoprs (1835), 1 w. & 


‘m. Order for postponement recalled 
—Production of absent witness.}—A 
judge presiding at the assizes has power, 
during the sitting, to recall his order 
postponing the trial of a prisoner till 
the next assizes, & to order the trial 
to proceed, the absent witness, upon 
whose account the order for postpone- 
ment was made, ear? been ce 

ay W.L. R. 645; 


SOULLY (1831), 1 


—R. v. REDD (1911), 
21 Man. L. R. 785.—C. N. 


1. Crime committed in another county. 
judge a 
should in the exercise of his judicial 
pospone the to 

rial to take place in the 
county where a view of the locus in quo 
could conveniently be 


t the t PART VII. SECT. 6, SUB-SECT. 2.—A. 

n. Absence of material witness— 
Necessity for afiidavit.}—An application 
to postpone a trial in consequence of 
the absence of witnesses must be 
pupporied by special afidavit, showing 
that the witnesses in question are 


case, 


had.—R.  v, 


Part VII.—Triat oF INDICTMENTS. 








. 2598. -.]—The presentment of a bill 
for a capital offence may be postponed on affidavit 
of the attorney for the prosecution stating the 
illness of a material & necessary witness, although 
such witness have been examined before a magis- 
trate, & his deposition do not disclose matter of 
sufficient importance to show that his evidence 
was necessary, as the eee facts may have 
been discovered since.—R. v. PALMER (1834), 6 
C. & P. 652. | 
Annotation :—Refd. R. v. Heeson (1878), 14 Cox, C. 0. 40. 

2599. -|—Where a trial for felony is 
postponed on the application of counsel for the 
prosecution, on the ground of the absence of a 
material witness, it is in the discretion of the 
judge whether, on consideration of the circum- 
stances of each particular case, he will order 
prisoner to be detained till the next assizes, or 
admit him to bail, or discharge him on his own 
recognisance.—R. v. OSBORN (1837), 7 C. & P. 799. 
Annotation :-—Refd. R. v. Austen (1856), 7 Cox, C. C. 55. 

2600. .|—Before the spring assizes, 
1840, A. was committed to take his trial at those 
assizes for shooting B. The trial was postponed 
to the summer assizes, on the ground, that B. was 
too ill from his wounds to be able to attend to 
give evidence. Before the summer assizes B. 
died, & at those assizes a true bill for the murder 
of B. was found against A., & application was 
made on the part of the prosecution to postpone 
the trial to the next spring assizes, on the ground 
of the illness of a material witness :—Held: the 
application should be granted, & A. was not 
entitled to his discharge under Habeas Corpus 
Act.—R. v. BOWEN (1840), 9 C. & P. 509. 

2601. -|—Upon motion by the prose- 
cution in a case of felony, to put off the trial, on 
the ground of the absence of a material witness, 
who has not made a deposition before the com- 
mitting magistrate, the judge will require an 
affidavit stating what points the witness is ex- 
pected to prove, in order that he may form a judg- 
ment as to the witness being material or not. 

An affidavit of a surgeon, that a witness is the 
mother of an unweaned child which is afflicted 
with inflammation of the lungs, & that the child 
could neither be brought to the assize town nor 
separated from its mother without danger to its 
life, is sufficient ground for the absence of the 
witness, in order to found a motion to postpone 
the trial.—R. v. SAVAGE (1843), 1 Car. & Kir. 75. 

2602. |—R. v. Tart, No. 2898, post. 

26038. .]—A trial for murder was put 
off until the next assizes, upon an application on 
the part of the prosecution, on the ground of the 
inability of a material witness to attend, although 
the witness was not examined before the magis- 
trates, there being an affidavit of a medical man 
as to an injury to the witness, rendering it, in his 
opinion, unsafe that he should travel. & this, 
even after the trial had been appointed for a 
pee day.—R. v. LAWRENCE (1866), 4 F. & F. 
































L. CO. J. 85.—CAN. 

Oo. On private business.) — A 
trial for forgery might be postponed in 
the absence of prosecutor, a material 
witness, on his private affairs.—R. v. 
ii A (1837), 1 Craw. & D. 170, 


p. Discretion of court.) — Pltt., 
having been committed to gaol for 
fordbiy kinoee & tebe es 
oO y pp one B. 
without authority, with intent to 
t ort him out of Canada against 
hig » was, on June 24, 1872, brought 


consented 





own the trial 
15, 


106.—-CAN 





j— 


had power to postpone the trial, 
e record was not defective in not 
stating the cause of the adjournment.— 


q. : hen an 
for felony has been found against a 
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2604. Kept away by accused.]—If it be 
moved on the part of the prosecution In a case of 
felony to postpone the trial on the ground of the 
absence of a material witness, the practice, where 
the absence of the witness can be traced to the 
acts of prisoner or his friends, is not to discharge 

risoner from custody except on very sufficient 

ail, but where no collusion appears between the 
absent witness & prisoner or friends, the prac- 
tice is to discharge prisoner on his own recog- 
nisance.—R. v. BEARDMORE (1836), 7 C. & P. 497. 
Annotation :—Refd. R. v. Osborn (1837), 7 C. & P. 799. 

2605. -]—In the absence of a material 
witness, & on its appearing by affidavit that he 
had applied to prosecutor to know if the matter 
could not be settled without a trial, & that money 
should not be wanting if it could, the judge directed 
the trial to be postponed, & prisoner remanded till 
rhe next assizes, unless he found sureties for his 
appearance & gave seven days’ notice of bail.— 
R. v. PARISH (1837), 7 C. & P. 782. 

2606. .|—A true bill was found against 
several prisoners for a rape. Prisoners had been 
on bail, & prosecutrix did not appear either before 
the grand jury, or to give evidence on the trial, 
& an application being made to the judge to post- 
pone the trial, founded on affidavit, stating, that 
in the belief of deponent, prosecutrix was kept out 
of the way in consequence of money having been 
given to her by some of the prisoners, the judge 
postponed the trial, & would not admit prisoners 
to bail.—R. v. GUTTRIDGE (1840), 9 C. & P. 228. 


Annotations :—Rofd. R. v. Scaife (1841), 9 Dowl. 553; KR. 
v. Andrews (1844), 2 Dow. & L. 10. 


2607. Absence abroad.|—lIf the trial of a 
prisoner indicted for felony be poeepone® on the 
ground of the absence from England of prosecutor 
who is a material witness for the prosecution, 
prisoner will not be allowed his costs, but the judge 
will discharge him on his own recognisance.— 
R. v. CROWE (1829), 4 C. & P. 251. 

2608. ——— -]|—Where it was sworn that a 
material witness for the prosecution, who had 
previously been in attendance, had absconded 
during the assizes, as it was believed for the purpose 
of avoiding giving evidence upon the trial, & that 
every effort had been made to discover where he 
was gone & to secure his attendance :—Held: 
this was sufficient to justify a postponement of the 
trial, although it was not sworn that the witness 
had absconded by the procurement or contrivance 
of prisoners, or either of them, or that prosecutor 
would be enabled to produce the witness at the 
next assizes. 

Although in ordinary cases, upon indictments for 
murder, the ct., upon postponing the trial, will 
continue prisoner in custody, yet if it appear 
tolerably clearly, upon the face of the depositions, 
that the offence amounts only to manslaughter, 
the ct. will depart from this rule & suffer prisoner 
to be discharged from custody upon his entering 
into his own recognisance, with sufficient sureties 
to appear & take his trial. But on a serious 























prisoner at one assizes, there is no 

he judge preroneuye or absolute night in the 

rown to postpone the trial; such 

y, but poseponement is the act of the ct., in 

he exercise of its discretion.—R. v. 

M‘OarRTIE (1859), 11 I. C. L. R. 188; 
11 Ir. Jur. 249.—IR. 


No substantial reason for 
pomp oncnene lave ct. will exercise 
a discretionary power in allowing the 
‘Crown to postpone trials, when bills 
have been found a considerable time, 
the trial more than once postponed. 
Therefore, where indictments were 
pending against the prisoner for three 


before the county judge, Py whom he 
to be _ tried. 

fixed July 8 for the trial, & on that 
day prisoner said he was read 
upon the request of counsel] for the 
was postponed till 
J wy when prisoner was found 
ap ty on both counts :—Held: 
u. 

& t 


the 





Yr. 


indictment 
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Sect. 6.—Postponement of trial: 
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Sub-sect. 2, A. 


charge of this nature, the ct. will not discharge 

oner upon his own recognisance merely.— 
R. v. BRIDGEMAN (1840), 4 J. P. 557; subsequent 
proceedings (1841), Car. & M. 271. 

2609. Absence from home—lImpossibility 
of communication.|—On an _ indictment for 
bribery, the trial was, on the application of prose- 
cutor, postponed to the next assizes on account 
of the absence of material evidence of the town 

clerk, who was away from home. It was not 
known when he would return, nor was it possible 
to communicate with him in time.—R. v. MoBBs 
(1860),2 F. & F. 18. 

2610. ——— Danger of spreading infectious disease 
by witnesses’ attendance.]|—Postponement of a 
case was allowed on the ground that infection might 
be conveyed to the public by the attendance of 
witnesses.—R. v. TAYLOR (1882), 15 Cox, C. C. 8. 

2611. Local prejudice created by accused.|— 
A criminal information having been granted against 
deft., he, before the trial at nisi prius, distributed 
handbills in the assize town, vindicating his own 
conduct, & reflecting on prosecutor’s. This matter 
being disclosed to the judge at nisi prius by an 
affidavit :—Held: this was sufficient ground to 

ut off the trial.—R. v. JOLLIFFE (1791), 4 Term 
Rep. 285; 100 E. as 1022. 

Ainlahions :—Mentd. v. Willett (1795), 6 Term Rep. 
294; Spencely v. De Tvitlott vat Smith, K. B. 321; 
Ex p. Fernandez oes 10C. B. N. 8. 3; Re Fernandes 

(1861), 6H. & N. 717; Dixon v. Parier (1886),17Q.B 

658; R.v. Tibbits, [1902} 1K.B 

2612. After acquittal on one i ta tatneeet =the 
indictments to be tried.|—Semble : where there are 
several indictments against prisoners, on all of 
which they have been arraigned, prosecutor 
having tried some of the indictments, & failed in 
obtaining a conviction, ought not to be allowed 
to postpone the trial of the remaining cases till 
As next session.—R. v. FULLER (1839), 9 C. & P. 

2613. Where fresh counts are added to Iindict- 
ment.|—When counsel for the prosecution has 
obtained leave to add a count to an indictment, 
on the ground that the indictment as framed will 
not enable him to disclose all the facts of the 
transaction, deft. cannot claim to be tried at once 
upon the indictment already preferred, & the trial 
ae be postponed.—R. v. STONE (1858), 1 F. & F. 

2614. Where further charges are pending.|— 
Upon a charge of murder by poison, the Rare 
ment of a bill to the grand jury cannot be post- 
poned to the next assizes on the ground that other 
& like charges may, before that time, be brought 
against prisoner & if no bill is so presented prisoner 


tte 











year & the counsel tor the Crown the grand ju 


A de no reason for not proceeding to prisoner 8 ‘leaee in bail, if satisfi 

tri hat such postponement ‘is necessaey 
in order to secure the ends of justice.— 
AS v. DRipps (1874), 13 Cox, C. C. 25.— 


except that they were not ready, 
the ct. refused to postpone the trial. 
BYRNE’S & ces CASE (1841), 
Ir. Cir. Rep. 68.—IR 


Absence of witness.}-— In 
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is entitled to be discharged.—R. v. HEESON 
(1878), 14 Cox, 0. C. 40. 

2615. To give notice to accused under Prevention 
of Crime Act, 1908 (c. 59).]|—Objection that proper 
notices under sect. 10 (4) (b) of above Act have 
not been given, must be taken at the trial, that the 
trial may, if necessary, be post oned. —R. v. 
Metter eee as reported in 3 Cr. App. Rep. 


Annotation :—Mentd. R. v. Smith (1909), 3 Cr. App. Rep. 40. 

2616. To obtain further evidence.|—Counsel for 
the prosecution moved to put off a trial for murder 
till it could be ascertained whether the Crown 
would pardon a person convicted of bigamy to 
whom it was alleged one of the prisoners had made 
an important statement :—Held: postponement 
hile be granted.—R. v. OWEN (1839), 9 O. & P. 


B. On Application of Accused. 


2617. Former right to imparle on trial of mis- 
demeanour.|—R. v. FITZGERALD (1701), 1 Ld. 
Raym. 706; 12 Mod. Rep. 562; 91 E. R. 1371. 

2618. .|—Deft., on an ‘information for a 
misdemeanour, is entitled, on pleading, to an 
imparlance until the next term.—ANoN,. (1702), 
11 Mod. Rep. 5; 88 E. R. 847. 

2619. To put special plea into formal shape.|]— 
R. v. CHAMBERLAIN, No. 2402, ante. 

2620. To prepare defence.|—R. v. KENNEDY 
(1854),18 J. P. Jo. 261. 

2621. .]—The trial of a prisoner for murder, 
he having been only committed for trial about a 
week before the assizes, was postponed upon his 
own application to the ensuing assizes, upon 
affidavits by a near relative of prisoner, of various 
facts which, it was suggested, might sustain the 
defence of insanity, supported by an affidavit of 
the attorney that there had not been time to obtain 
witnesses for the defence.—R. v. LONGHURST (1866), 
4¥. & F. 969; 10 Cox, C. C. 353. 

2622. .|—Even upon an indictment recently 
found against a soldier for murder, & removed 
into the Central Criminal Ct. for the purpose of a 
more speedy trial, on an affidavit by prisoner’s 
attorney, the case being of recent occurrence, that 
he had not sufficient time to prepare the defence, 
& suggesting the possibility of a defence, the trial 
abe postponed.—R. v. TAYLOR (1869), 11 Cox, C. C. 
2623. Fresh evidence adduced by prosecu- 
tion.]—An application, on behalf of the defence, to 
postpone the trial of a prisoner charged with 
murder, in order to afford an oppertunity of 
investigating the evidence & characters of certain 
witnesses who had not been examined before the 
committing magistrate, but who were to be called 
for the prosecution to prove previous attempts by 











without. orderin 2623 i. Zo prepare defence—Fresh 
evidence adduced by prosecution.= 

Prisoner was charged with murder. 
His counsel was informed by counsel 
for the Crown that the Crown intended 
to give in evidence the testimony of 
two men who had not been exa ed 


8. PART VII. SECT. 6, SUB-SECT, 2.—B. at the preliminary heari before the 
foo tna ecesntion OF the Ve oence a. In general.}— During « special magistrate. A resumé of the evidence 
‘An application, on the part term of the Supreme Ct. holden for which would probably be given by 


coming. 
of the Crown, that the trial should be 
suspended, & the jury put aside, to 
await the arrival oF the absent witness, 
was refused.—R. v. MITCHELL (1840), 
2 Craw. & D. 71 mR. 


t. Second postponement.J—A 
jud of assize has power on the 
a plication of the Crown & notwith- 

nding prisoner’s demand for an 
immodiate trial, to postpone such a 
trial a second time after bill found by 


against 


special 





Want 


L. R. 402,.—NFL 


special business a true bill was found 
the accused. Upon a 
tion for postponement of t 
several grounds :—Held: 
term was sufficient to policcde 
to the motion for postponement. 
© prepare defence, 
absence of witnesses, & illn 
accused, are good grounds why the 
Crown should not force aoe 
trial.— R. v. ee (1889), 7 


of time t 


these two men was then handed to 


lica- prisoner’s- counsel, who thereupon 
on applied for a postponement of the 
it being a trial to the next assizcs at C., to be 


held six or papier months later, on the 
ground that prisoner was taken by 
surprise by the introduction of the 
new evidence. <A statement of counsel 
for prisoner of the grounds for a post- 
onement basa acce moce ped by the ct., in 
jeu of an There was. no 
assertion thet gre evidence which 


ess of 


to 
Nfid. 
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the accused on the life of the deceased, was refused. 
—R. v. JOHNSON (1847), 2 Car. & Kir..354. 

2624. ——.J]—The production of fresh 
evidence on behalf of the prosecution, not known, 
or forthcoming, at the preliminary investigation, 
& not, previously to the trial, communicated to the 
other side, may be ground for a postponement 
of the trial if it appears necessary to justice.— 
aie FLANNAGAN & Hiaains (1884), 15 Cox, C. C. 

2625. ——— No copy of depositions in possession of 
defence.|—-A prisoner had been committed on a 
charge of high treason, & afterwards the grand 
jury returned a true bill against him with others 
for feloniously demolishing a house, under 7 & 8 
Geo. 4, c. 30,8. 8. He pleaded to that indictment, 
& wished to be tried after the other prisoners, who 
were indicted with him for feloniously demolishing 
the house, on the ground that he had had no copy 
of depositions as to the charge:—Held: the 
application could not be allowed, as the prosecu- 
tion might have been commenced without going 
before any magistrate, & then there would have 
been no depositions.—R. v. Simpson (1842), Car. 
& M. 669; 4 State Tr. N.S. 1387. 

2626. Inability of accused through illness to 
instruct counsel.|—Ka p. SANDYS, K. v. WATERS 
(1870), 34 J. P. Jo. 778. 

2627. Absence of material witness—Through 
iliness.]|— A rule was made upon prosecutor to show 
cause why the trial should not be put off, one of 
deft.’s witnesses not being able without danger of 
her life to appear at the trial—R. v. BuDGEL 
(1727), 1 Barn. K. B. 20; 94 E.R. 138. 

2628. -]—If the trial of an indictment 
for felony is postponed at the instance of prisoner, 
on account of the illness of a witness, prisoner is 
never required to pay the costs of prosecutor. 
Where the trial of a case of felony is postponed, 
the ct. will not make any order for the expenses, 
till after the trial has actually taken place.— 
R. v. HUNTER (1829), 3 C. & P. 5913 subsequent 
proceedings, 4 C. & P. 128. 

Annotation :—Refd. Re Young (1847), 9 L. T. O. 8. 394. 

2629. Absence abroad.]—The ct. refused 
adjournment on affidavit of the absence of material 
witnesses, when the case was suspicious, & the 
witnesses were foreigners, never likely to return to 
England.—R. v. D’Eon (1764), 3 Burr. 1513; 1 
Wm. BI. 510; 97 E. R. 955. 


Annotations :—Consd. R. v. Jones (1806), 8 East, 31; R. 
v. Mitchel (1848), 6 State Tr. N.S. 599. 
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2630. ——- ——.]—R. v. JonsEs, No. 997, anie. 
2631. ——- ——-.]—-R. v. Wiaur (1854), 18 
J.P. Jo. 118. 
2632. ——- Unable to be found./—R. v. Spry 
(1846), 10 J. P. Jo. 378. 
2633. ——— Witness for prosecution favourable to 


accused.|—(1) When an application is made on 
behalf of a prisoner charged with murder to put 
off the trial, in consequence of the absence of a 
material witness for the prosecution, whose deposi- 
tions have been taken before the coroner, & who 
is expected to give evidence favourable to prisoner, 
it is not necessary to swear that the witness has 
been subpoenaed by prisoner. 

(2) Prisoner has a right to have the trial post- 
poned, although counsel for the prosecution con- 
sent that the witness’s depositions may be read, 
& although prisoner was in point of fact present 
when the deposition was taken before the coroner. 

(3) In a charge of murder prisoner will neverthe- 
less be continued in custody.—R. v. TAYLOR 
(1840), 4 J. P. 509. 


Annotation :—<As to (3) Refd. R. v. Bridgeman (1840), 4 


J.P. 557. 


26384. .]—Prisoner’s counsel moved to 
postpone a trial for murder, on an affidavit which 
stated that one of the witnesses for prosecution, 
who has been bound over to appear at the assizes, 
was absent, & that on cross-examination that 
witness could give material evidence for prisoner : 
—RHeld: this was sufficient ground for postponing 
the trial without showing that any endeavour had 
been made on the part of prisoner to procure the 
witness’s attendance, as prisoner might necessarily 
expect, from his having been bound over, that 
he would appear.—R. v. MAcARTHY (1842), Car. 
& M. 625. 

2635. Examination of witness upon interro- 
gatories by consent.|—The ct. upon application of 
deft. postponed the trial of an information for a 
misdemeanour upon deft.’s consenting by writing 
under his own hand to the examination upon 
interrogatories of a witness for the Crown.— 
oe v. MORPHEW (1814), 2 M. & S. 602; 105 E.R. 
506. 

2686. Local prejudice at place of trial.|— 
THURTELL’S CASE (1823), Zimes, Dec. 6; Atlay’s 
Famous Trials ; Jones’s Rep. 1824. 


Annotations :—Refd. Goldicutt v. Beagin (1847), 8 L. T. O.S. 
319. Mentd. R. vo. Garside & Mosley (1834), 2 Ad. & El. 
eee ; Hawksworth v. Showler & Boyce (1843), 13 L. J. Ex. 














—e 


prisoner hoped to obtain would be 


available; & the foundation of the 
application was not that prisoner then 
knew of certain material witnesses, 
but that he wished to inquire into the 
antecedents of.the two Crown wit- 
nesses :—Held: tho question whether 
risoner was entitled to a traverse of 
he trial to the C. assizes should be 
answered in the negative & against 
a ae v. MULVIHILL (1914), 26 

. L. R. 955.—CAN. 

b 





_b. Obstruction by prison offi- 
cials.}—Where prisoner states in his 
affidavit for postponement of his trial 
that, in consequence of the harshness 
of the governor of the gaol in which 
he is confined in refusing to allow him 
pens, ink, & paper whereby to com- 
municate with his friends & prepare 
for his trial, he cannot procure wit- 
nesses whose names are given in the 
affidavit, & who are also stated to be 
necessary for his defence, the ct. will 
grant a postponement.—R. v. WALKER 
(1851), 5 Cox, C. C, 320.—IR. 


G. Absence oy material witness — 
Necessity of affidavit.}—To induce a ct. 
to postpone a criminal trial on account 
of the absence of a witness, it must be 


shown, by affidavit, that the witness is 
material, that due diligence has been 
used to secure his attendance, & that 
it can be obtained by the postpone- 
ment.—R. v. MITCHELL (1848), 3 Cox, 
C. C, 1.—IR. 

d. Contents of affidavit.}—Itf 
&® postponement be asked for the 
traverser on the grounds of the diffi- 
culty of obtain material witnesses, 
the affidavit should set forth the names 
& descriptions of such witnesses & 
state such special circumstances as 
render the attendance of such witnesses 
difficult, if not impossible.—-R. v. 
BikCH (1852), 6 Cox, C. C. 10.— IR. 

e. Time for making applica- 
tion. |—Prisoner, indicted for felony, 
after a full jury had sworn, but before 
he was given in charge, applied for 
@ postponement of the trial, on the 
ground of the absence of a material 
witness :—Held: the application was 
not too late; but prisoner was bound 
to account for the delay.—R. v. 
DOWNES (1845), 3 Craw. & D. 314.— 








2626 i. Accused unable to conduct 
defence.}—Semble: the recent indis- 
position of the traverser, rendering him 


incapable of conducting his defence in 
person, is not sufficient to induce the 
ct. to postpone the trial, unless, 
perhaps, in very special circumstances, 
as no man is bound to defend himself 
in person.—h. v. BircH (1852), 6 
Cox, C. C. 10.— IR. 


f. Absence of counsel — Through 
iliness.}—Prisoner was indicted for 
murder, After the case for the prosc- 
cution had been closed & deft.’s 
counsel had given notice that they 
had no evidence to adduce, application 
was made to have the case adjourned 
on account of the absence through 
illness of the senior counsel for deft. 
& his consequent inability to address 
the jury. n an affidavit to that 
effect :-—Held: in the circumstances, 
as it was reasonable to suppose that 
the junior counsel had not come pre- 
pared to address the jury, the trial 
would be adjourned over that day 
only.—R. v. MURPHY (1875), 2 Q. L. R. 
383.—CAN. 

2636 i. Local prejudice at place of 
trial.}—Accused were members of a 
trade union which was engaged in a 
strike, in the course of which the 
occurrences forming the subject of 
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Sect. 6.—Postponement of trial: Sub-sect. 2, B.; 
gub-sect. 3. Sect. 7: Sub-sects. 1, 2, 3 & 4.] 


2637. -|—It is a good ground for putting off 
a trial, that the panel of jurors at the assizes has 
been taken from a neighbourhood where an excite- 
ment has been raised against prisoner, likely to 
prevent a fair trial.— R. v. BoLam (1839), 2 Mood. 
& R. 192, N. P. 


Annotations :—Consd. a 
Refd. Goldicutt v. Beagin (1847), 8 L. T. 





R. v. Geach hehe 


C. & P. 499. 
. 8. 319. 


SUB-SECT., 3.—PROCEDURE. 


2638. Where application to be made—Court of 
trial.|—R. v. Spry, No. 2632, ante. 

2639. Time for application—After accused given 
in charge of jury—Before evidence given.]— 
Semble: a trial for felony may be postponed on 
application by prisoner on sufficient cause shown by 
affidavit, after the jury have been charged with the 
indictment, & before any evidence has been given 
a de case.—R. v. FITZGERALD (1843), 1 Car. & Kir. 

2640. —— Before bill found by grand jury.]— 
R. v. DoRAN, No. 2444, ante. 

2841. Application supported by  affidavit— 
Necessity for.]—In order to postpone the trial of a 
criminal case, on account of the absence of a 
material witness, vivd voce evidence of such illness 
will not be admitted. It must be upon affidavit.— 
NR. v. ANDREWS (1849), 13 J. P. 122. 
































2642. Sufficiency of.]—R. v. JOLLIFFE, No. 
2611, ante. 

2643. ——.]—R. v. Jonss, No. 997, ante. 

2644. —— Absence of witness.|—R. v. 
TAYLOR, No. 2633, ante. 

2645. —— J—R. v. Macartuy, No. 
2634, ante. 

2646. —— ——.|—R. v. Savaag, No. 
2601, ante. 

2647. —— ——.|—R. v. LoNGuurstT, No. 
2621, ante. 

2648. On behalf of prisoner—Public bias 
by newspaper comments.]|—THURTELL’s CASE, No. 
2636, ante. 

2649. ——.|—R. v. Tayztor, No. 2610, 
ante. 

2650. On behalf of prosecution.]—R. v. 


PALMER, No. 2598, ante. 

2651. Costs of postponement—Order not made 
till after trial.]—R. v. Hunter, No. 2628, ante. 

2652. ——— Application by accused to postpone 
trial—Accused to pay costs of application— 
Prosecutor only entitled to costs if named on back 
of bill.|—If the trial of an indictment for perjury 
is put off on the application of deft., he must pay 
the costs of the day. In such case prosecutor is 


the criminal charge had taken place. 
A great number of those upon the jury 
panel were either members of, or 
otherwise connected with, an em- 
plover federation, which had been 
ormed to resist the operations of the 
strikers :—Held: the trial of the in- 
dictment should be adjourned upon 
the eppiceuon of accused to enable 
accused, if they thought fit, to move for 
& change of venue.—R. v. FREARON 
(1909), 43 1. L. T. 228.—IR. 


g. Fair trial prejudiced news- 
paper reports.}—The publication, in 
newspapers circulating largely in the 
ussize city, of news matter with display 
headings stating that a person accused 
of murder, for which he is to be tried 
at that assize, has confessed his guilt 
to a ‘police officer, is good cause for 
postponing the trial.—R. v. WILLIS & 


h. Nol 


defence.——R.  »v. 


absence of, 


PoPLE (1913), 23 W. L. R. 702; 4 
W.W.R. 761; 9D. L. R. 646.—CAN. 
on amendment 
ment.J—Upon the amendment of the 
indictment at the trial, no postpone- 
ment of the trial will be granted, if 
prisoner be not prejudiced in his 
SENECAL (1862), 8 
L. C. Je 287.—CAN 

k. Fe Hila trials on jotnt indictment 
—Objection to presence of jurors. )— or 
A. & B. were jointly indicted for the 
murder of C. The depositions dis- 
closed statements made by A. in the 
but incriminating B. 
Prisoners were tried separately. A. 
having been found guilty :—Held: it 
was not a sufficient reason for the 
adjournment of the trial of B. that the 
majority of the jurors on the panel had 
remained in ct. during the trial of A., 
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not entitled to any costs on his own account, unless 
his name appears on the back of the bill.—R. v. 
DoYLE (1790), 1 Esp. 123, N. P. 
2653. —— Accused pays no costs.]|—R. v. 
HunNrtTER, No. 2628, ante. 

2654. ——— Absence of prosecutor—Accused not 
allowed costs.|—R. v. CROWE, No. 2607, ante. 

2655. ——— Postponement owing to illness of 
witness—Prosecutor allowed costs up to post- 
ponement.|—Upon the postponement of a trial 
for the recovery of a witness who is ill, prosecutor 
may then be allowed the costs of the prosecution 
incurred up to the date of such postponement.— 
R. v. WILSON (1874), 12 Cox, C. OC. 622. 

Bail. |—See Part IV., Sect. 11, ante. 





Sect. 7.—THE HEARING. 
SuB-sEcT. 1.—PUBLIO TRIAL. 
Right of public to admission.|—See Courts, 
Vol. XVI., pp. 128-131, Nos. 259-289. 


SUB-SECT. 2.—PRESENCE OF COMPLAINANT. 


2656. Offence against child— Prevention of 
Cruelty to Children Act, 1894 (c. 41), s. 16 (b).J— 
By sect. 16 of above Act it is provided that where in 
any proceedings with relation to an offence of 
cruelty within the meaning of the Act, or of any 
of the offences mentioned in the schedule to the 
Act, the ct. is satisfied by the evidence of a regis- 
tered medical practitioner that the attendance 
before the ct. of any child of whom the offence is 
alleged to have been committed would involve 
serious danger to its life or health, & is further 
satisfied that the evidence of the child is not 
essential to the just hearing of the case, the case 
may be proceeded with & determined in the absence 
of the child :—Held: this enactment does not 
require the presence of the child in ct. in every 
case, but only when the evidence of the child is 
necessary.—R. v. HALE, [1905] 1 K. B. 126 74 
L. J. K. B. 65; 91 L. T. 889; 69 J. P. 83 53 
W. R. 400; 21 T. L. R. 70; 49 Sol. Jo. 68 20 
Cox, C. OC. 739; 3 L. G. R. 40, 0. C. BR. 


SuB-secrT. 3.—PRESENCE OF ACCUSED. 


2657. Presence in dock after plea—In treason.|— 


R. v. HORNE noo Sebel, Ze wens Seer eae 
Annotations :—-Co . R. v. Gulueta ; ar. r. 

215. Mentd. R. v. Stone (1796), 25 State Tr. 1155; 

Kagleton v. Kingston (1803), 8 Ves. 438; R. v. Lambert & 

Perry (1810), 31 St. Tr. 335; R.v. Smith (1828), 8 B. & C. 

= (1837),7C. & P. 836; R.v. Frost ene 

4 State Tr. NS. 85; Mansoll v. R. (1857), 8 BE. & B. 54 3 

R. v. Meany (1867), 15 W. R. 1082. 
& had hoard the evidence & suggestions 
in the defence of A. as to the guilt of 
B.—R. v. TAYLOR & DALY (1902), 37 
I, L. i 28,—IR. 

1. Separate indictments tried concur- 
rently.J—When separate indictments 
have been found, the ct. has no juris- 
diction to restrain procecdings on one 
until the other be disposed of, unless 
there be some allegation of illegality, 
injustice, or violation of aay on 

UFFY 





of indict- 


the part of prosecutor.—R. v. 
(1849), 1 Ir. Jur. 188.—-IR. 


PART VII. SECT. 7, SUB-SECT. 3. 
m. Presence in court during trial— 
May be dispensed with—Itness.]}— 
During the trial for a misdemeanour 
prisoners were ill, suffering from fits 
& permission, of which they availed. 
themselves, was given them to be 
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2658. In felony.]—On an indictment for 
prprin & appln. that prisoner should not be tried 
at the bar of the ct., but should sit with his counsel, 
as it was necessary that he should instruct them 
during the trial:—Held: in a case of felony 
prisoner must be pu to the bar, & no distinction 
could be made tween one case of felony & 
another.—-R. v. TERENCE (1839), 9 C. & P. 485, n. 

2659. -|—A person who surrenders to 
take his trial on a ‘charge of felony at the assizes, 
must be tried at the bar of the ct., & cannot take 
his trial at any other part of the ct., even with the 
consent of the prosecutor.—R. v. ST. GEORGH 
(1840), 9 OC. & P. 483. 
Annotations :—Mentd. R. 








eo Battin 5 Cox, ©. C. 20; 
R. v. Ladyman (1851), J. 681; R. wv. Cheeseman 
(1862), Le. & Ca. Brown (1883), 10 Q. B. D. 

R. v. Duckworth, 1899] 20. B. 833%. v. Lianoker, 
11906) 2K. B. 99. 

2660. -]|—Where a captain in the army 
surrendered in discharge of his bail to take his 
trial at the Central Criminal Ct., for feloniously 
shooting at another with intent to kill him, etc. :-— 
Held: he must take his place within the dock like 
all other prisoners charged with felony.—R. v. 
Douauas (1841), Car. & M. 193. 

2 -]—A merchant of London was 
indicted for an offence against the Act of Parliament 
prohibiting slave-trading. His counsel applied 
to the ct. to allow the prisoner to sit by him, 
not on the ground of his position in society, but 
because he was a foreigner, & several of the docu- 
ments in the case were in a foreign language, & 
it would, therefore, be convenient for his counsel 
to have him by his side, that he might consult him 
during the trial :—Held: the appln. was one which 
ought not to be granted.—R. v. ZULUETA (1843), 
1 Car. & Kir. 215; 2L. T. O.S. 76; 1 Cox, C. C. 


20. 
Annclation :—Mentd. Santos v. Illidge (1859), 6 C. B. N.S. 


2662. In misdemeanour.]—R. v. CARLILE 
(1834), 6 C. & P. 636, n. 

















sa a rae :—Mentd. Rich v. Basterficld yee 16 
L. J. P. 273; Walker v. rear Bare ; 5 Eq. 
Babes A 


253 Vr “it LV. Hobson (1880), 1 
Ponley, {1893] 2 Ch. 447; Lyons" v. Gulliver, (1914) 1 
Ch. ne ; Malzy v. Hichholz & Castiglione (1916), 115 


2663. -]—Deft., who surrenders to 
take his trial on a charge of misdemeanour, need 
not stand at the bar to be tried, but may be 
allowed a place at the table of the ct.—R. v. 
oo (1839), 9 C. & P. 462; 3 State Tr. N.S. 

2664. Presence in court during trial—In mis- 
demeanour—Whether dispensed with— After ap- 
pearance.|—-On the trial of an indictment for a 
misdemeanour, either by commission of oyer & 
terminer or gaol-delivery, deft. must appear in 
person, but, after appearance, may be dismissed 
on entering into another recognisance to appear 








absent from ct. Some time after they 
had retired the jury returned into ct., 
asked for & received a further direction 
from the presiding judge, & subse- 
cee returned in ct. a verdict of 
guilty. On each of these occasions 
defts. were absent, but counsel & their 
soirs. were present :—Held: conviction 
was good.-—R. v. ABRAHAMS (1895), 21 
V.L. R. 343.—AUS. 
Felony.J—- Unless in the 
case of misconduct rendering it im- 
practicable to continue the proceedings | to by 
his presence, or at his request & 
with the permission of the ct., the 
trial of a person accused of ge ony 
cannot proceed in ‘age absence.——R. 
BODOUdaLL (1904), 8 O. L. R. 303 
4C. L. T. 324; 3 O. W. R. 750.— 
GAN. jury in 








judge th 


n. 





stenographer. 


Waiver of 
$< Discpelion of judge.}—On the trial 
of a prisoner for murder, after the 
jurymen had retired to consider their 
verdict, they sent a message to the 
at they wished to 
whether the foreman could have a 
private hearing with the judge or the 
Crown attorney. The request was 
communicated by the judge to counsel 
for the Crown & for prisoner, &, after 
discussion, it was agreed & consented 
both counsel that the judge 
should visit the jury in their room, 
unaccompanied by counsel, but taking 
with him the registrar "& the ct. 
This arrangement was 
carried out, & the judge in the jury 

room Bah turther instruction to the 
answer to a question put by 
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to receive judgment.—R. v. MEYLER (1784), 4 
Doug. K. B. 18; 99 E. R. 745. 

2665. -—_- ———- -——— Age & infirmity.]— 
R. v. CONSTABLE, No, 34838, post. 

2666. ——— May be dispensed with—Lunatiec.|— 
R. v. HAYNES (1900), 64 J. P. 441. 

2667. —-— Disorderly behaviour of accused— 
Trial continued after removal from  court.]— 
R. v. BERRY oe 104 L. T. Jo. 110. 


Annotations :— R. v. Browne eae 70 J. P. 472. 
Mentd. R. v. Lee Kun, {1916] 1 K. B. 3 


2668. .|—Deftt., “ciel with 
& misdemeanour, screamed & threw herself down 
in the dock & behaved in such a manner that it was 
impossible to proceed with the case. She was 
ordered to be removed. A plea of not guilty was 
entered, & she was tried, convicted, & sentenced in 
her absence. —R. v. BROWNE (1906), 70 J.P. 472. 

2669. Removal out of sight of witness.]| 
—For good reason a judge may order the removal 
of a deft. out of sight though not out of hearing of 
a@ witness giving evidence. 

If the judge considers that the presence of the 
prisoner will intimidate a witness there is nothing 
to prevent him from securing the ends of justice 
by removing the former aoe the presence of the 
latter (LORD COLERIDGE, J.).—R. v. SMELLIE 
(1919), 14 Cr. App. Rep. 128, C. O. A. 

2870. Temporary absence owing to illness. | 
—R. v. Orton (alias CASTRO) (1873), Archbold’s 
ae Pleading, Evidence & Practice, 26th 
ed. 174. 

2671. ——— Jury may be discharged on dis- 
agreement in absence of accused.|—R. vw. 
RICHARDSON, No. 3443, post. 




















. SuB-sEcT 4.—ORDER OF TRIAL. 

2672. Whether Crown has precedence.| — The 
Crown prosecutes in every case, & has no pre- 
cedence in a criminal ct. (WATSON, B.).—R. v. 
LANDON (1858), 1 F. & F. 381. 

2678. Separate indictments against two accused 
persons for same offence—Election of prosecution.| 
—Two prisoners were separately indicted for 
successive rapes on the same woman. One of the 
prisoners was defended by counsel, the other was 
undefended. The ct. refused the appln. of counsel 
for the defended prisoner to have that case first 
tried, the prosecution having elected to take the 
undefended case first.—R. v. BENNETT, R. v. 
BOND (1866), 10 Cox, CO. C. 331. 

2674. Two indictments against same person— 
Election of prosecution.]—Fx p. Castro, No. 2876, 


——— Effect of error.|—R. v. Lona 
(1912), 8 Cr. App. Rep. 17, 0. OC. A. 

2876. Cross indictments J—If there be cross 
indictments for assault to be tried as traverses al for assault to be tried as traverses at 





one of the jurymen. The Mvilege | one of the jurymien. . ‘The procoedings 
in the jury poour: were recorded by the 
stenographer. verdict of guilty 
was een eke Upon a case stated 
by the judge for the Opinion of the ct. : 
—Held: prisoner had the privilege 
of being present durin: 
the trial, but he might waive that 
ee "& the waiver by his counsel, 
nu his presence & acted upon, was his 


rivilege | 
| 
waiver; also there was substantially 


know 
the whole of 


a permission by the judge for the 
risoner to be out of ct. during the 
time of the proceedings in the jury 
room.—R. vw. MBEHARG (1921, 51 
O. L. R. 229.—CAN. 
Fresh bless to jury 
PARIS 
38 Can. 








in absence 5 eet prisoner. tat 
Sito 69 R. 373; 
Crim. Cas. 126. oAN. 
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the Assizes, & the same transaction be the subject 
of both indictments, the judge will direct the 
jury to be sworn in both traverses, & the counsel 
for the prosecution of that which is entered first 
will open his case & call his witnesses ; the counsel 
on the other side will then open his case & call his 
witnesses, & there will be no reply on either side.— 
pane WANKELYN, R. v. VAUGHAN (1838), 8 C. & P. 


Sus-sect. 5.—TRIAL OF FOREIGNER. 


2677. Interpretation of evidence.|—When a 
foreigner who is ignorant of the English language 
is on trial on an indictment for a criminal offence, 
& is not defended by counsel, the evidence given 
at the trial must be translated to him, & com- 

liance with this rule cannot be waived by prisoner. 
f he is defended by counsel, the evidence must be 
translated to him unless he or his counsel express 
a wish to dispense with the translation & the judge 
thinks fit to permit the omission, but the judge 
should not permit it unless he is of opinion that the 
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the evidence which is going to be given against 
him.—R. v. Lew Kun, [1916] 1 K. B. 387; 85 
L. J. K. B. 515; 1141.7. 421; 80 J. P. 166; 32 
T. L. R. 225; 60 Sol. Jo. 158; 25 Cox, O. O. 304; 
11 Cr. App. Rep. 293, C. C. A. 


SuB-SECT. 6.—WITNESSES. 
A. Ordering Witnesses out of Court. 
2678. At request of party.|—-R. v. JOHNSON 
(1728), Fost. 46; 10 State Tr. 111, n. 
Annotation :—Mentd. Gray v. R. (1844), 3 L. T. O. S. 449. 
2679. ——.)—R. v. Cook (1696), as reported in 


13 State Tr. 311. 

Annotations :-—Mentd. R. v. Edmonds (1821), 4 B. & Ald. 
471: Mansell v. R. (1857), 8 E. & B. 54; Mulcahy v. R. 
(1867), 15 W. jl. 446. 


2680. .|—Either party at any period of a 
cause has a right to require that the unexamined 
witnesses should be out of ct.—SOUTHEY v. NAsH 
(1837), 7 C. & P. 632. 

2681. During legal argument.| — It is 
almost a matter of right for a party to have a 
witness go out of ct. while a legal argument 1s 
going on as to his evidence. 

It is in the discretion of the judge how far he 








accused substantially understands the nature of 


PART VII. SECT. 7, SUB-SECT. 5. 

q. Interpreter ignorant of nature 
of oath.}—On trial of a Chinese who 
did not understand English, an inter- 
preter was produced by the Crown to 
whom the usual oath on the Gospel 
was administered. While the jury 
were deliberating it transpired that the 
interpreter was not 2a Christian, 
although on previous occasions when 
he had acted as interpreter he had been 
sworn on the Bible. He knew nothing 
about an oath except the name. 
Prisoner having been convicted, the 
et. sustained the conviction.—I. v. 
AH Foo (1869), 8 N. 8. W. 8S. C 
343.-~AUS, 


r. Necessity for extreme care.)— 
Where, on a trial for a serious crime, 
accused requires an interpreter, & is 
not represented by counsel, then before 
acting on an apparent admission by 
accused of the truth of the charge, 
careful inquiries should be made by 
repeated eee s0 as to put it 
beyond all doubt that accused does 
really intend such an admission.— 
R. v. YEE FONG, [1921] 1 W. W. R. 
896; 16 Alta. L. R. 139; 34 Can. 
Crim. Cas. 278; 68 D. L. R. 105.— 
CAN. 

s. Bad character of interpreter — 
Not necessarily a disqualification. }— 
An interpreter was sworn, who inter- 
yreted the statements of the witnesses 
o the ct. The interpreter was 
objected to oy counsel for prisoners 
on account of his bad character, & 
the judge was not satisfied with the 
manner in which he performed _ his 
duties ; but there was nothing to show 
that the interpreter had dishonestly 
performed his duties, or had been 
guilty of misinterpretation of the 
evidence :—Held: nosubstantial wrong 
or miscarriage was occasioned by con- 
tinuing the trial with this interpreter. 
—-R. v. WALKER & CHINLEY (1910), 13 
W. L. R. 47.—CAN. 

t. Translation o evidence — Nut 
necessarily literal—Discretion of court.) 
~—-There is no rwe requiri a literal 
translation of everything that takes 
place at a trial to be given to or 
furnished prisoners speaking a foreign 
language only. The interpretation of 
the evidence is a matter for the judge, 
always being careful that prisoners 
suffer no prejudice, & where it appears 
that all proper precautions were taken 
& that prisoners suffered no prejudice, 
the conviction will not be set aside 
because there has not been a literal 








translation of the evidence in all its 
details.—R. v. SYLVESTER (1912), 45 
N.S. R. 525; 1D. L. R. 186; 19 Can, 
Crim. Cas, 302.—CAN. 


a. .] — Prisoner, a fo- 
reigner, was tried for perjury com- 
mitted when giving testimony upon the 
trial of two other men upon a criminal 
charge. Prisoner’s testimony at that 
trial was interpreted to the ct., & 
taken down from the lips of the 
interpreter by the ct. stenographer. 
At the trial of Da the steno- 
grapher produced his transcript of 
what he had taken down. The inter- 
preter was also called, & swore that 
there were some things that he 
did not give to the stenographer, 
things that had no relevancy; but 
that he gave the substance of it fully 
& faithfully :—Held: this, in_ the 
absence of satisfactory & clear evidence 
that something material had been 
left out or improperly put in, was 
sufficient to prove what took place at 
the first trial.—R. v. BOAGH SiNGH 
(1913), 24 W. L. R. 941.—-CAN, 


b. Charge not understood — Suff- 
ciency of interpretation.)}—Deft. was 
convicted for keeping a disorderly 
house. Upon an application for a 
habeas corpus & a certwrari in aid :—- 
Held: the proceedings were not bad 
because of deft., who was a foreigner, 
not understanding the nature of the 
charge & not making his plea with a 
knowledge of its meaning; the 
evidence showed that he understood & 
was fully advised.—R. v. MAH SAM 
(1910), 15 W. L. R. 666; 4 Sask. L. R. 
84.—CAN. 


c. Where translation not applied 
for— Accused defended by counsel.J— 
A conviction for murder will not be 
set aside because the evidence of 
witnesses for the prosecution given ina 
language of which deft. was ignorant 
was not translated to him, where he 
was defended by counsel speaking & 
thoroughly acquainted with the 
language of the witnesses, & where 
neither deft. nor his counsel asked that 
the evidence be translated.—R. v. 
Ne (1902), Q. R. 11 K. B. 328.— 








d. ~——,.J—On a trial for 
felony, the evidence for the prosecution 
being given in a language of which 
prisoners were wholly ignorant, was 
not translated to them :—Held: the 
conviction must be quashed, & it 
made no difference that the prisoners 
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were defended by counsel, & that 
counsel had not asked for the evidence 
to be translated.—R. v. KrookK LEONG 
(1909), 4 Hong Kong, 161.—HONG 
KONG. 

e. Evidence not translated — Mis- 
demeanour. ]}—A foreigner charged with 
felony properly pleaded to the indict- 
ment, which was interpreted to 
by an interpreter chosen by himself 

duly sworn. The foreigner was 
defended by counsel. The conviction 
was of misdemecanour only. After 
verdict it appeared that the interpreter 
had not interpreted any of the evidence 
to the prisoner :—Held: as the con- 
viction was of misdemeanour, there 
had been no mistrial, & the verdict 
must stand. Qu.; whether the same 
result. would have followed had the 
conviction been for felony.—-R. v. 
Fona CHONG (1888), 6 N. Z Ll. R. 
374.—-N.Z. 

£. Discretion of judge.)—Deft. at- 
tempted to show by aftidavits that, 
not understanding English, he did not 
know that he was on trial, & did not 
understand the evidence given. This 
was contradicted by one who was 
sworn as an interpreter at the trial, 
& by a policeman :—Held ; the capacity 
of the interpreter & all matters con- 
nected wit the interpretation of 
the evidence were questions for tho 
judge.—-R. v. MECEKLETTE (1909), 18 
O. L. R. 408; 13 O. W. R. 1039.— 
CAN. 

g. Jury de medietate linguew.}—An 
alien charged with a criminal offence 
is not entitled to a jury de medietate 
lingue.—R. ve. VALENTINE (1871), 10 
N.S. W. S.C. R. 113.—AUS. 

h. .j—An alien charged with 
an indictable offence is not entitled 
to a jury de medietate lingue.—R. v. 
CARLSEN (1876), 14 N. S. W.8. Cc. RR. 
268.—AUS. 


i Our jury law contains 
no reference to the trial of aliens or 
to juries de medietate lingua, & in 
such matters we are governed by 
English law, where no such rights 
exist.—-R. v. MELENDEZ (1876), 6 
Nfid. L. R. 121.—NFLD. 


1, .}—The claim of a foreigner to 
be tried by a jury composed partly of 
foreigners & partly British subjects, 
was disallowed, as it was not stated 
until after another jury, composed in 
the ordinary ibe had been sworn to 
try the case.—-He CAVALARI (1854), 
1 Irv. 564.—--SCOT. 











Part VIJ.—Triau oF INDICTMENTS. 


will allow the examination in chief of a witness to 
be by leading questions or to assume the form of 
a cross-examination.—R. v. MuRPHY (1837), 8 
©. & P. 297. 
Annotations :—Refd. R. v. Blake Sod Q. B.126. Mentd. 
R. v. O'Connell (1844), 5 State Tr. N 
2682. In discretion of court que sere desiring 
that the witnesses might be examined apart, out 
of hearing of each other, the ct. granted his request 
as a favour, but told him he could not demand it 
as his right.—R. v. VAUGHAN (1696), as reported 
eg” K. B. 689; 13 State Tr. 485; 90 E. R. 
280 
Annotations :—-Mentd. Dudley & Ward v. Dudley (1705), 
Prec, Ch. 241; R. v. Dove (1790), 1 Esp. 125 ; Mulcahy 
v. R. (1867), 15 W. 446; Kh. v. MoCafferty (1867), 15 
W. R. 1022; BR. v. Raneford (1874), 31 L. T. 488; Rov 
ae (1903), Hare J. K. B. 167; R. wv. Casement (1916), 


2683, ee _R. v. GOODERE, 
WHITE (1741), 17 State Tr. 1003. 
2684. .|—With respect to ordering wit- 
nesses out of ct., although this is clearly within 
the power of the judge, & he may fine a witness 
for disobeying this order, the better opinion seems 
to have been that his power is limited to the 
infliction of the fine, & that he cannot lawfully 
refuse to permit the examination of the witness 
(LORD CAMPBELL, C.J.).—COBBETT v. HUDSON 
(1852), as reported in 1 BE. & B.11; 22 L. J. Q. B. 
11; 20 L. T. O. S. 109; 17 J. P. 39; 17 Jur. 
488 ; 118 EK. R. 341. 
Annotations; -—Mentd. Curtis v. ee APERO Ds 27 a J.P.&M. 
; R.v. Tooke (1884), 48 J. P. 6 

2685. .|—The eee to have the wit- 
nesses ordered out of ct. is made to the discretion 
of the ct., & the ct. may accede or not to the 
application, & direct in what manner it may be 
coe out.—SELFE v. ISAACSON (1858), 1 F. & F. 

2686. Solicitor.;—-R. v. WEBB (1819), 4 
C. & P. 588, n. 

2687. -|—When the witnesses in a 
cause are ordered out of ct., the attorney in the 
cause may remain, & be afterwards called as a 
ae -— POMEROY v. BADDELEY (1826), Ry. & M. 

2688, —— .|—A deft.’s attorney who had 
been subpoenaed on the part of pitf. may at the 
desire of his counsel remain in ct. during the trial 
of the cause although an order has been made for 
witnesses of both sides to withdraw.—EVERETT v. 
LOWDHAM (1831), 5 C. & P. 91. 

2689. Effect of disobedience to order—-Whether 
witness can be examined.|/—It is an _ inflexible 
rule, that a witness who is present in ct. during a 
trial, when he ought to have been out of ct., under 
an order made for that purpose, cannot be ex- 
amined; & the ct. refused to grant rule to show 
cause why there should not be a new trial, where a 
person, not originally intended to be examined, 
who was present in ct., & who had been in ct. 
during the trial, was called to give evidence, & 
was not allowed to be examined on that ground.+- 
A.-G. v. BULPIT (1821), 9 Price, 4; 147 BE. R. 2. 
Annotation :—Refd. Parker v. McWilliam (1830), 6 Bing. 683. 

2690. Discretion of court.|—-Where 
@ witness remains in ct. after an order for tho 
witnesses on both sides to withdraw, it rests in 
the discretion of the judge, whether such wit- 
ness shall be heard; except in the Exchequer, 
where he is peremptorily excluded.—PARKER v. 
M‘WILLIAM (1830), 6 Bing. 683; 4 Moo. & P. 
480; 8L.J.0.8. C. P. 276 ; 130 E. R. 1444. 


40. & P. 688, n. 
2692. ——- ———- —-—.]|—_All the witnesses were 
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ordered out of ct. A witness for the prosecution 
remained in ct. The judge would not allow him 
to be examined.—R. v. WYLDE (1834), 6 C. & P. 
3880; 2 Nev. & M. M. C. 198. 

2693. ———.|—-Witnesses had been 








“all ordered out of ct., but one of them came into 


ct. again, & heard the evidence of another witness. 

The witness who had so come back into ct., was 

allowed to be examined as to such facts only as 

had not been spoken to by any other witness.— 

BEAMON v. ELLICE (1831), 4 C. & P. 585. 

2694. .]—If a witness come into 
ct. & hear some of the evidence after the witnesses 
have been ordered out of ct., it is entirely in the 
discretion of the judge whether he shall be ex- 
amined or not; & this is so in the Exchequer as 
well as in other cts., the only difference 1 in that ct. 
being confined.to revenue cases, in which the rule 
is strict, that such witnesses cannot be examined.— 
THOMAS v. DAVID (1836), 7 C. & P. 350. 

Annotations :—Mentd. A.-G. e Piitenepe eT) 1 Exch. 91 ; 
Melhuish v. Collier (1850), 19 L. J. Q. B. 492; Cobbett ”. 
Hudson (1852), 1 KE. & B. it: ; TR. v. Burke (1858), 8 Cox, 
C. C. 443 HR. »v. Gens (1861), 26 J. P. 149; RR. v. 
Cargill, (1913] 2K. 8B. 271. 

2695. —-— Judge’s comment on con- 
duct of witness.|—-Where a witness remains in ct. 
after an order for the witnesses to withdraw, the 
judge may still allow him to be examined, subject 
to observation on his conduct in disobeying the 
order.—R. v. COLLEY & SWEET (1829), Mood. & 

















M. 329, N. P. 
Annotation :—Reid. Cobbett v. Hudson (1852), 1 E. & B. 11. 
2696. ——- ——— ——— ———.] —It is no ground 


for rejecting a witness’s evidence, that he remained 
in ct. after an order for all the witnesses to leave 
the ct.; it is merely matter of observation on his 
evidence.—Cook v. NETHERCOTE (1835), 6 C. & P. 


741, N. P. 
Annotation :—Refd. Cobbett v. Hudson (1852), 1 BE. & B. 11. 
2697. ——- ——- ——- ———.|—W here a witness 


remains in ct. after an order that the witnesses 
shall leave the ct., his testimony cannot on that 
ground be excluded: it is only a matter for 
observation on his evidence.—CHANDLER v. HORNE 
(1842), 2 Mood. & R. 423, N. P. 

2698. Fine for contempt.|— 
COBBETT v. Hupson, No. 2684, ante. 

2699. Witnesses affected by the order—Prosecu- 
tor.|—-If on the trial of an information for a libel, 
where deft. had pleaded a justification under 
6 & 7 Vict., c. 96, s. 8, the witnesses be ordered out 
of ct., prosecutor must be out of ct. if he is intended 
to be called as a witness.—IKt. v. NEWMAN (1852), 
3 Car. & Kir. 252. 








B. Examination, Cross-Examination & Re- 
Examination of Witnesses. 


See EVIDENCE. 


C. Hostile Witness. 
See, generally, Evidence & Criminal Procedure 
Act, 1865 (c. 18). 
2700. Hostile witness should be called—By prose- 
cution.|—-R. v. OLDROYD (1805), Russ. & Ry. 88. 
Arenoiatvon -—Mentd. Wright v. Beckett (1834), 1 Mood. & R. 


2701. .|—A hostile or unwilling wit- 
ness, who had been bound over to appear to give 
evidence, should be put into the box by oa 
for the prosecution.—R. v. CARPENTER (1844), 1 
Cox, C. C. 72. 

2702. What is hostility—Question for judge.|-— 
BASTIN v. CAREW (1824), Ry. & M. 127, N. P. 
Annotation :—Folld. Price v. Manning (1889), 42 Ch. D. 372. 

2703. —— |—(1) If a witness, by his 
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Sect. 1.—The hearing: Sub-sect. 8, C., D. & E.] 


conduct in the box, shows himself decidedly 
adverse, it is always in the discretion of the judge 
to allow a cross-examination ; (2) but if a witness 
called, stands in a situation which of necessity 
makes him adverse to the party calling him, the 
counsel may, as matter of right, cross-examine 
him (Brest, C.J.).—CLARKE v. SAFFERY (1824), 
Ry. & M. 126, N. P. 


Annotations :—As to (1) Folid. Price ». Manning (1889), 42 
ae ah eee As to (2) N.F. Price v. Manning (880% 42 
2704. ——- -|-— You may put a leading 
uestion to an unwilling witness on the examina- 
tion in chief at the discretion of the judge (ALDER- 
SON, B.).— PARKIN v. MOON (1836), 7 C. & P. 408. 











gee —— —.|—R. v. Murpny, No. 2681, 
ante. 
2706. .}—A witness whose testimony 


turns out to be unfavourable to the party calling 
him is not therefore an ‘‘ adverse ’’ witness within 
Common Law Procedure Act, 1854 (c. 125), 8. 22. 
To make him an ‘“ adverse witness,’’ so as to 
entitle the party calling him to contradict him by 
other evidence showing that he has made at other 
times a statement inconsistent with his present 
testimony, he must in the opinion of the presiding 
judge be adverse in the sense of showing a hostile 
mind. Semble: whether adverse or not, is for 
the judge & not for the ct. to determine.— 
GREENOUGH v. EccLEs (1859), 5 C. B. N. S. 786; 
28 L. J.C. P. 160; 33 1. T. 0.8. 91; 5 Jur. N.S. 
166; 7W. R. 341; 141 BE. R. 315. 

Annotations :—Folld. Rice v. ; . B.D. 

681. Refd. Aneto v. ee eet) 16 io p g30. 

2707. .|—A party to an action who 
calls an opponent as a witness has no right to 
cross-examine him, however hostile he may be, 
without the leave of the judge. Whether the 
witness is a litigant or not, it is a matter of dis- 
cretion in the judge whether he shows himself so 
hostile as to justify his cross-examination by the 
party calling him.—PRIcE v. MANNING (1889), 42 
Ch. D. 372; 61 L. T. 537; 837 W. R. 785; sub nom. 
PRICE v. MANNING, MANNING v. PRICE, 58 L. J. Ch. 
649, C. A. 

2708. Whether appeal lies.|—At the 
trial of an action deft.’s counsel, in order to show 
that a witness called by him was hostile, & to 
obtain leave to treat him as such under Common 
Law Procedure Act, 1854 (c. 125), s. 22, asked the 
judge to look at an affidavit made by the witness 
in a former action. The judge being of opinion 
that there had been nothing in the witness’s 
demeanour, or in the way he had given his evi- 
dence, to show that he was hostile, refused to look 
at the affidavit. On motion for a new trial :— 
Held: the discretion given to the judge under 
sect. 22 of the Act was absolute, & the ct. had no 
jurisdiction to review his decision.—RIcE v. 
Howarp (1886), 16 Q. B. D. 681; 55 L. J. Q. B. 
311; 34 W. R. 532; 2 T. L. R. 457, D. ©. 
Annotations :—Refd. R. v. Smith (1909), 2 Cr. App. Rep. 86; 

R, v. Williams (1913), 29 T. L. R. 188. 

2709. .|—R. v. Smiru (1909), 2 
Cr. App. Rep. 86, C. C. A. 

2710. .|—Semble: there would 
have to be very exceptional circumstances to 
justify an appeal to the Ct. of Criminal Appeal 
from the ruling of a judge at a trial that a witness 
for the Crown should be treated as a hostile 
witness if indeed an appeal lay upon that ground 
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PART VII. SECT. 7, SUB-SECT. 6.—C. the meaning of the rule providing for 
the introduction of evidence of a 
previous contradictory statement, is 
one who has exhibited such hostile 


2716 i. Inconsistent previous state- 
menrt—Whether contradiction permis- 
sible.J—An ‘' adverse” witness, within 
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at all._—R. v. WiiLiAMs (1913), 77 J. P. 240; 29 

T. L. R. 188; 8 Or. App. Rep. 138, O. O. A. 
2711. Unfair bias.|—If on the trial of a 

charge of murder a witness for the prosecution 

shows any unfair bias, the counsel who calls him 

may cross-examine him.-—R. v. CHAPMAN (1838), 

8 C0. & P. 558. 

Annotations :—Mentd. R. v. Guttridge, Goodwin & Fellows 
(1840), 9 O. & P. 228; R, v. Scaife (1841), 9 Dowl. 553 ; 
Ex p. Andrews (1844), 1 New Sess. Cas. 199. 

2712. ——— Unwillingness.|—-The situation in 
which a witness stands towards either party, does 
not give the party calling the witness a right to 
cross-examine him unless the witness’s evidence 
be of such a nature as to make it appear that the 
witness is an unwilling one. 

If a witness for a prosecution disprove prose- 
cutor’s case, prosecutor may call other witnesses 
to prove the facts denied by the former witness, 
& thus incidentally contradict that witness & show 
him to be unworthy of credit; but prosecutor 
cannot adduce any evidence not otherwise ad- 
missible for the sole purpose of discrediting his 
own witness.—R. v. BALL (1839), 8 O. & P. 745. 














2713. Whether merely contradictory evi- 
dence.|—-R. v. SmirH, No. 2709, ante. 
2714 ———.]-Where a witness for the 


prosecution gives a different answer on examina- 
tion in chief to that which was expected, his 
deposition may be put in his hand to refresh his 
memory & the question then put to him. If the 
witness persists in giving the same answer after 
his memory has been so refreshed, the question 
may be repeated to him from the depositions in a 
ceding form.—R. v. WILLIAMS (1853), 6 Cox, C. C. 
3 


2715. Where hostility must be shown—In open 
court.|—R. v. SmirH, No. 2709, ante. 

2716. Inconsistent previous statement— Whether 
contradiction permissible.|—Assumpsit for money 
had & received. Plea, that the promises in the 
declaration mentioned were made by deft. jointly 
with A. & issue thereon. A. was called as a 
witness by deft., to prove a partnership, but he 
proved the contrary; deft. then tendered in 
evidence an answer of A. to a bill filed in chancery, 
in which A. swore that up to a certain time he was 
a partner with deft. :—Semble: this answer was 
not admissible in evidence, because the only effect 
of it was to discredit A., deft.’s own witness ; but: 
—Held: it was competent to deft., after A. had 
denied the partnership, to prove the existence of 
it by other witnesses.—EWER v. AMBROSE (1825), 
3 B. & C. 746; 5 Dow. & Ry. K. B. 629; 3 
L. J. O.S. K. B. 115; 107 E. R. 910; subsequent 
proceedings, 4 B. & O. 25. 


Annotations :—Consd. "Wright v. Beckett (1834), 1 Mood. 
& R. 414. Refd. Bradley v. Ricardo (1831), 8 Bing. 57. 


. 


2717. dre a witness gives evi- 
dence destructive of the case which he was called 
to prove, the party calling him may, in order to 
neutralise his evidence, show that he had before 
the trial given to the attorney an account of the 
transaction entirely different from that sworn to 
by him at the trial.— WRIGHT v. BECKETT (1834), 
1 Mood. & R. 414. 

Annotations :-—Apld. Dunn v. Aslett (1838), 2 Mood. & R. 
122. Refd. Melhuish v. Collier (1850), 15 Q. B. 878. 
2718. .|—The counsel calling a wit- 

ness who has given unfavourable evidence on 

cross-examination, may, on re-examination, ask 
him questions to show inducements to betray the 














animus towards the party call him 
as to reveal a desire not to tell the 
truth.—R. v. MARCENIUK, [1923] 3 
W. WwW. R. 758.—OCAN. 
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arty who has called him.—DouNN v. ASLETT 
(1838), 2 Mood. & R. 122, N. P. 
2719. -]—Where a witness gives on 


cross-examination unfavourable testimony to the 
arty calling him, & on re-examination denies 
aving given a different account of the matter so 
spoken to, the patty calling him has no right to 
discredit him by showing he had given such 
different account.—HoLDsworTH v. DARTMOUTH 
CORPN. (1838), 2 Mood. & R. 153, N. P. 


Annotations :—Folld. Winter v. Butt are 2 Mood. & R. 
357; Melhuish v. Collier (1850), 15 Q. B. 878. 


2720. -]—R. v. Baty, No. 2712, ante. 

2721. -]—The counsel calling a wit- 
ness who gives adverse testimony cannot on re- 
examination ask whether the witness had not 
given a different account to the attorney.— 
WINTER v. Butt (1841), 2 Mood. & R. 357. 
Annotation :—~Consd. Melhuish v. Collier (1850), 15 Q. B. 878. 

2722. og cen the general rule 
is, that, on the trial of a cause, a party shall not 
discredit his own witness, yet, if the witness un- 
expectedly gives adverse evidence, the party may 
ask him if he has not, on a particular occasion, 
made a contrary statement; & the question & 
answer may be stated by the judge to the jury 
with the rest of the evidence ; the judge caution- 
ing them not to infer, merely from the question 
that the fact suggested by it is true. Qu.: 
whether, in such case, the party may contradict 
the witness by evidence as to such former state- 
ment.—MELHUISH v. COLLIER (1850), 15 Q. B. 
878; 19L. J. Q. B. 493; 15 L. T. O. S. 474; 117 
E. R. 690; sub nom. MELLUISH v. COLLIER, 14 
Jur. 621. 

Annotations :— Refd. Greenough v. Eccles (1859), 5 C. B. N.S. 

786; R.v. White (1922), 17 Cr. App. Rep. 60. 

2728. .]—Deft. was allowed to con- 
tradict his own witness, by showing a statement 
made by him directly contrary to the evidence 
re by him.—Dzar v. KNIGHT (1859), 1 F. & F. 

33. 
2724, ——— -|—In order that a party pro- 
ducing a witness may be allowed to give in evi- 
dence, under Common Law Procedure Act, 1854 
(c. 125), s. 22, a previous statement of the witness 
as being inconsistent with his present testimony, 
it is not necessary that the two statements should 
be directly or absolutely at variance.—JACKSON 
v. THOMASON (1861), 1 B. & S. 745; 311L. J. Q. B. 
ll; 6L. T.104; 8 Jur. N.S. 134; 10 W. R. 42; 
121 BE. R. 881. 

2725. .]|—If a party has been induced 
to bring a case into ct. from a statement which a 
witness has previously made in a ct. of bkpcy. & 
the witness gives different evidence in ct., he may 
be examined as to his former statement as an 
adverse witness (ERLE, C.J.).—POUND v. WILSON 
(1865), 4 F. & FE. 301. 

2726. |—If an _ attesting witness 
called by a party propounding a will gives evidence 
against the will, the party calling him may pro- 
duce evidence to disprove such of the facts stated 
by him as are material to the issue, & to prove 
that he has made statements inconsistent with his 
evidence, although he has denied having made 
such statements & he is not a hostile witness.— 
COLES v. Cots & BRown (1866), L. R. 1 P. & D. 
ie 35 L. J. P. & M. 40; 13 L. T. 608; 14 W. R. 

2727. .]}—A. witness called on behalf 
of pltf. gave evidence quite different from the 
proof in the brief of pltf.’s counsel, & from the 
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m. Use of astenographic notes.) — 


Where statements made by ao person 
on an examination for discovery are 
sought to be put in evidence against 


267 


heads of evidence as taken down in writing by 
ltf.’s attorney, & alleged to have been read over 
by him to the witness. The witness was considered 
sufficiently adverse, within the meaning of 
Common Law Procedure Act, 1854 (c. 125), s. 22, 
to be examined as to his previous statements to 
pltf.’s attorney ; & the judge allowed the witness 
to be asked whether he did not say the several 
things stated in the paper containing the heads 
of his evidence as taken down by piltf.’s attorney, 
but refused permission to examine the witness 
from the paper as a ‘“‘ statement in writing ’’ made 
by him within sect. 24 of the Act.—AMSTELL v. 
ALEXANDER (1867), 16 L. T. 830, N. P. 

2728. .|—Where in an indictment for 
rape a witness to whom prosecutrix had made a 
statement shortly after the commission of the 
alleged offence, being asked on cross-examination 
as to the particulars of such statement, gave an 
answer which was different from that which the 
prosecuting counsel was instructed she had made: 
—Held: it was competent for the counsel for the 
prosecution, in re-examination, to ask the witness 
whether she had not at other times made a different 
statement, & one inconsistent with her present 
testimony, to certain persons named; & also to 
call such persons to give evidence of the statements 
so made to them under Criminal Procedure A 
1865 (c. 18), s. 3.—R. v. LITTLE (1883), 15 Cox, 
©. C. 319. 

2729. ——— Not evidence of its truth—Relevant 
to credit.|—-R. v. DiBBLE (alias CORCORAN) (1908), 
72 J.P. 498; 1 Cr. App. Rep. 155, ©. OC. A. 

2730. ——— ——.|—R. v. WHITE (1922), 
17 Cr. App. Rep. 60, C. C. A. 

Reference to depositions.|—See Part VII., 
Sect. 7, sub-sect. 6, G., post. 


D. Calling and Examination of Witness by Judge. 

See, generally, EVIDENCE. 

2731. After close of case for prosecution—Right 
of cross-examination.]—After the close of the 
case for the prosecution, the ct. called a witness 
whom neither the defence nor prosecution had 
called. The witness having given certain evidence, 
counsel for the prosecution claimed the right to 
cross-examine him :—Held : counsel for the prose- 
cution had no right to cross-examine the witness, 
but was allowed to put questions to him.—kR. v. 
CLIBURN (1898), 62 J. P. 232. 

2732. Witness recalled by judge.]—Though the 
counsel for the prosecution has closed his case, & 
prisoner’s counsel points out a defect, the judge 
is at liberty to put what question he thinks fit to 
answer the objection.—R. v. REMNANT (1807), 
Russ. & Ry. 136, C. C. R. 

Annotation :—Folld. R. v. Sullivan, [1923] 1 K. B. 47. 

2733. Right of cross-examination.|—-Whcere, 
after the examination of witnesses to fact on behalf 
of a prisoner, the judge, there being no counsel 
for the prosecution, calls back & examines a wit- 
ness for the prosecution, prisoner’s counsel has a 
right to cross-examine again, if he thinks it 
material.—R. v. WATSON (1834), 6 C. & P. 653. 

2734. To prove translation of foreign documents. ] 
—R. v. M. (1915), 82 T. L. R. 13 11 Cr. App. Rep. 
207, C.C. A. 


E. Witness Refreshing Memory. 
See, generally, EVIDENCE. 
2735. Witness may refer to writing—é& then 
speak from recollection.|—-A witness may refresh 














him in his subsequent trial on ® 
criminal charge, the stenographic 
notes taken on the examination may 
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Sect. 7.—The hearing: Sub-sect. 6, E.} 


his memory by any book or paper, if he can after- 
wards swear to the fact from his own recollection. 
But if he cannot swear to the fact from recollection 
any farther than as finding it entered in a book or 
paper, the original book or paper must be pro- 
duced.— Dor d. CourcH & PHILLIPS v. PERKINS 
(1790), 38 Term Rep. 749; 100 E. R. 838. 
Annotations :—Expld. R. v. St. Martins, Leicester (1834), 2 
Ad. & Kl. 210. Consd. Beech ». Jones (1848), 6 C. B. 696. 


Refd. Burton v. Plummer (1834), 4 Nev. & M. K. B. 315; 
Hill v. Barry (1842), 7 Jur. 10. Mentd. Richardson v. 


Mellish (1825), 3 Bing. 334; Jackson v. Galloway (1845), 
oe J. ©. P. 1413; Bowers v. Nixon (1848), 12 Q. B. 


2736, ——— -|—Where a receipt for money 
has been given on unstamped paper, it may be 
used by a witness who saw it given, to refresh his 
ee v. COHEN (1802), 4 Esp. 213, 





Annotation :—Refd. Hill v. Barry (1842), 7 Jur. 10. 

2737. .|— Where a witness stated that 
he let a house as agent to his father, who was 
present, & that the terms were reduced to writing, 
to prevent the possibility of mistake, & signed by 
the wife of the tenant, on purpose to bind her 
husband, the husband himself not being present, 
but that the entry was not signed by the witness 
nor his father, nor did his father’s name appear 
on any part :—Held: this was neither a lease nor 
an agreement, but a mere memorandum, to which 
deft. might refer to refresh his memory, & upon 
the witness saying that he had no memory of those 
things, but from the book, without which, from 
his own knowledge, he should not have been able 
to speak to the fact, but, on reading the entry, he 
had no doubt that the fact really happened, this 
was held sufficient parol evidence of the demise.— 
R. v. St. MARTIN’S, LEICESTER (INHABITANTS) 
(1834), 2 Ad. & Kl. 210; 4 Nev. & M. K. B. 202; 
2 Nev. & M. M. C. 472; 4 L. J. M. C. 25; 111 
E.R. 81. 

Annotation :—Refd. Hill v. Barry (1842), 7 Jur. 10. 

2738. .|—A witness stated that he 
believed, from a reference to his books of account, 
& from inspection of a cheque & other documents 
which were produced to him at the time of his 
examination, that A. on a certain day paid £500 
to B. :—Held: this was not sufficient evidence of 
payment.—CAaTorR v. CROYDON CANAL Co, (1843), 
4 Y. & C. Ex. 405, 593; 138 L. J. Ch. 89; 2 
ern O. S. 225; 8 Jur. 277; 160 E. R. 1064, 

0. 

2739. ——— .|—1It is essential that a witness 
producing a memorandum by which to refresh 
his memory as to a fact, should be enabled to 
swear positively to the truth of such fact, although 
he has no present independent recollection of it ; 
but it is not essential that the memorandum 
should have been contemporary with the fact.— 
Hinu v. BARRY (1842), 7 Jur. 10. 

2740. -|—The cashier of a banking 
house, upon his examination as a witness, stated 
that he had ascertained from the clearing book, 
kept by him, & in his own handwriting, that a 
certain sum of money was paid in notes of a par- 
ticular description. The statement was founded 
solely on the witness’s knowledge of the book & 
of his own handwriting, & not from any recollection 
of the fact deposed to; & the book was not pro- 
duced :—Held: under these circumstances, the 
statement could not be received as evidence of the 
fact deposed to, though it might serve as a ground 























be referred to by those who took them 
to refresh their memories, as to the 
exact answers of the accused, in giving 


evidence as to what accused said, but 
the notes or transcription thereof 
cannot be put in as evidence.—R. y». 
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for further inquiry.—Dupuy v. TRUMAN (1843), 2 
Y. & C. Ch. Cas. 341; 63 E. R. 150. 

2741, ——- ——..]—-R. v. Lacry, No. 2864, 
post. 

2742, .]—In an action by the acceptor 
against the drawer of an accommodation bill, on 
his implied contract of indemnity, pltf., in order 
to prove that a former bill, in renewal of which the 
bill in respect of which the action was brought, 
was given, had been made payable at a particular 
place, called a banker’s clerk, who, without pro- 
ducing the bank book, stated that he had ascer- 
tained the fact from an entry therein in his own 
handwriting, but that, independently of that 
entry, he had no recollection whatever of the 
fact :—Held: this was not evidence of such fact.— 
BEECH v. JONES (1848), 5 C. B. 696; 136 E. R. 
1052. 

2748, |—A witness said that he 
made a certain entry, & that seeing such entry he 
knew that A. must have been at M. on a certain 
day, but that independent of such entry he had 
no recollection of it :—Held: such evidence was 
inadmissible.—R. v. BRooxs (1848), 12 J. P. 663. 

















2744, Made at the time.]—R. v. LAYER, 
No. 2417, ante. 
2745. .|—To prove an act of bkpcy. 








committed some years back, an old witness shall 
be allowed to recur to his deposition made at the 
time, to refresh his memory, & thereby ascertain 
the date of such act of bkpcy.—VAUGHAN uv. 
MARTIN (1796), 1 Esp. 440, N. P. 

an -—Folld. Smith v. Morgan (1839), 2 Mood. & R. 


2746. ———.]—-Where a license to trade 
with an enemy, granted abroad, had been re- 
turned, after being used, to the secretary of the 
governor by whom it was issued, who had, as he 
believed, thrown it aside amongst the waste 
papers of his office, & did not know what had 
become of it, having afterwards searched for, but 
not recollecting the finding of it, & thinking that 
he had not found it; this is reasonable & probable 
evidence of the loss of such license, so as to let in 
parol evidence of its contents; the paper not 
being considered as of any further use at the time ; 
& the witness’s attention not having been then 
called particularly to the circumstances. & the 
witness may speak to the contents of the license 
from memory, though he had made an entry of it 
in his memorandum book for the private informa- 
tion of himself & the governor; which book was 
not produced, he having given it to the governor, 
who was gone abroad without returning it to him ; 
for such book, if in ct., would not have been 
evidence per se; but could only have been used 
by the witness to refresh his memory.—KENSING- 
TON v. INGLIS (1807), 8 East, 273; 103 KE. R. 346. 
Annotations :—Mentd. Hubbard v. Jackson (1811), 4 Taunt. 

169; De Tastet v. Taylor (1812), 4 Taunt. 233; Fundt v. 

Waters (1812), 15 East. 260; Willison v. Patteson (1817), 

1 Moore, C. P. 133; Weir v. Aberdeen (1819), 2 B. & Ald. 

320; Bacon v, Simpson (1837), 3 M. & W. 78; Schmitz v. 

Van Der Veen (1915), 84 L. J. K. B. 861; Rodriguez v. 

Speyer, [1919] A. C. 59. 

2747. .|}—A witness has no right to 
refresh his memory with a copy of a paper made 
by himself six months after he wrote the original, 
although the original is proved to be so covered 
with figures that it is unintelligible; the original 
paper having been written near the time of the 
Sane ONE v. STROUD (1825), 2 C. & P. 











RUTHERFORD, [1923] 2 W. W. R. 963. 
—CAN. 


Part VII.—Triau or INDICTMENTS. 








|—At a letting of lands, the 

terms of letting were read from a printed paper, & 

a party present agreed to take certain premises 

from Lady Day then next, when the lease of the 

then tenant would expire. No writing was 
signed by the parties or their agents, but there 
was at the foot of the printed paper a memo- 
randum, also read over to the future tenant, 
stating that the parties had agreed to let & to take, 
subject to the printed terms, the name of the 
farm & the rent, & that the letting was for one 
year certain from Lady Day, & so from year to 
year, till notice to quit. Some of the terms were 
special, having relation to husbandry. The new 
tenant entered at Lady Day, & paid rent :— 

Held: on the trial of an action by the landlord 

against the tenant the paper above mentioned 

might be referred to, to refresh the memory of a 

witness as to such stipulations.—BoLTon (LORD) 

v. TOMLIN (1836), 5 Ad. & El. 856; 2 Har. & W. 

369; 1 Nev. & P. K. B. 247; 6L. J. K. B. 45; 

111 HE. R. 1391. 

Annotations :—Mentd. Giles v. poncer (1857), 30. B.N. 
244; Cornish v. Stubbs ae ne pak. Goatawortt 
y. Johnson (1886), 54 L. T. 520. 

2749. -j—To seen a witness to use 

a paper written by himself for the purpose of 

refreshing his memory, it must be shown that the 

paper was written contemporaneously with the 
transaction it refers to. A witness, who had been 
examined on interrogatories in a foreign country, 

stated in one of his answers the contents of a 

letter which was not produced. On the trial of 

the cause in England :—Held: so much of the 
answer as related to the contents of the letter was 
not receivable in evidence.—-STEINKELLER v. NEW- 

TON (18388), 9 C. & P. 313. 

Annotation :-—Refd. Robinson v. Davies (1879), 28 W. R. 255. 


2750. -|—A., a surveyor, made a 
survey or report, which he furnished to his em- 
ployers; being afterwards called as a witness, he 
produced a printed copy of this report, on the 
margin of which he had, two days before, to assist 
him in giving his explanations as a witness, made 
a few jottings. The report had been made up 
from his original notes, of which it was in sub- 
stance, though not in words, a transcript :—Held : 
he might look at this printed copy of the report, 
to refresh his memory.—HORNE v. MACKENZIE 
(1839), 6 Cl. & Fin. 628; Macl. & Rob. 977; 7 
E.R. 834, H. L. 

Annotation :—Mentd. Reece v. Miller (1882), 8 Q. B. D. 626. 


2751. .|—A witness cannot refresh 
his memory by depositions which he did not make 
immediately after the occurrence of the facts he 
deposed to.—WHITFIELD v. ALAND (1849), 2 Car. 
& Kir. 1015; 15 LL. T. O. S. 189. 


2752. -|—In the case of every pay- 
ment there must be a payer as well as a receiver, 
& either of them can prove it; the parties should 
have been called if the proposal were to put the 
receipts in evidence; but it is proposed only to 
refresh the memory of the witness by means of 
them, & as they are contemporaneous documents 
I see no objection to doing so (BYLES, J.).—Hiscox 
v. BATCHELLOR (1867), 15 L. T. 548, N. P. 


Annotation :—Mentd. Creen v. Wright (1876), 1 C. P. D. 591. 


2758. .|—A witness may not refresh 
his memory of a conversation between himself & 
prisoner by referring to a note made by himself 
the day after the arrest, & after he has already 
given evidence of the conversation on the hearing 
oe oan justices.—R. v. ROBINSON (1897), 61 
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2754, —— erate a v. Harvey (1869), 11 
Cox, C. C. 546. 
Bact ade Aad :—Refd. R Aur erock (1894), 63 L. J. 

Dertok 1910), Cr. App. Rep. 162; 

Hivkand (1918), 119 L. 
* 2755. ee T_R. - “DUNCAN (1890), Wood 
Renton’s Law & Practice in Lunacy, 908. 

2756. Writing may be made by another person. | 
—KINGSTON’s (DUCHESS) CASE (1776), 20 State 
Tr. 619. 


ve . 





Annotations :-— Reld. Bus Barry (1842), 7 Jur. 10; R. v. 
Sow (1843) e ona .v. Basingstoke (1850), 14 . 3B. 
611. Mentd. albraith v. Neville (1789), 1 Doug. K. B. 


; Wilson v. Rastall Cian 4 Term Rep. 753 ; Kennell 
v. "Abbott (1799), 4 Ves. White v. wre (1806), 12 
Ves. 321; R.v. oe Ott edt) 2 B. & OC. 883; Stafford 
Vv, Clark (1824), 9 ere: ©. P. 724; Bland v. Tyna 
(1827), 5 L. J. O. S. O. P. 87; Martin v. Nicolls (1830), 3 
Sim. 458 ; age nompson v. Blackhurst ret, 1 
M. K. B. Bandon v. Becher (1835), 9 BU. : 
R. v. Wye "(1838 ) & El. Caley (1841), 
5 a 709; Moddowerott ». Huguevin 1844), 4 4 Moo. 
P. C. 386; Meabeviana v. Struth (1844), Dav. & Mer. 
iO, Barrs v. erga 1845), 1 Ph. 582; pt Aa New- 
man Sraee 15 M. & 645; De Bode . (1848), 13 
. B. Bailey v, Harris (1849), 13 Jur. Dive O’Brien 
v. R. 849), 3 Cox, C. Bank of Australasia v. Nias 
(1851), 1 6 Q. B. Tins We ae Blakanor (1852), 2 Den. 410; 
art de aa antl 1K. & B. 501; Shedden v. Patrick 
(Ta34), 2 T. S. 194; R. v. Hartington Middle 
Quarter (1868), 4 i & B. 780 : Bremer v. Freeman (1857), 
0 Moo. P. C. C. 30 Cammell v. mower eee 3H &N. 
b17s “Liverpool Bank v. Forgo (1860), 2 T. 594, 
Routledge v. Hislop (1860), 2 & WH. 549; A ceidontal 
Death Insce. v. Mackenzie ig 5 L. T. 20; Howlett v. 
ari Ae eae 10 Cc. B. N. 8. 813 ; Hunter v. Stewart (1861), 
168; The Justyn (1862), 6 L. T. 553 ; 
een v. North Britten Australasian Co. (1862), 7 H. & N. 
603; Rogers v. Hadley (1 863), 9 Jur. N.S. 898; Simpson 
eee? (18€3), 8 L. T. 613; R. vw. Fanning (1866), 10 Cox, 
C. 411; Sidhee Nuzur Ally Khan v. Ojoodhyaram 
Khan (1866), 10 Moo. Ind. App. 540; Patch v. ao 
ae io 7. ree App. 203; Finney v. Finney Cataoer 
1p timson v. Farnham eae wate TQ: E 
15s Ouhecntern v. Papelier (1873), 8 Ch. “A Dp. ope 
Flitters v. Allfrey (1874), L. R. 10 7 ig : 
nantes 5D. 3935 fi oo i373 
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33 Ch. D. 22; Se BbtGD: a Lafone 1886), 

Borough v. Collins (1890), ; K 

Hull Corpn. v. Harding (i892). 6 ; A.-G. 

for Trinidad & Tobago v. Iiriché, [1893 } A. C. 518; 

Boswell v. Coaks (No. 2) (1894), 86 L. T’. 365, n.; Ballan- 

tyne v. Mackinnon, [1896] 2 Q. B. 455; N. i. Ry. v. 

Dalton ON erate oa ] : Ae B. 66; Bynoe v. Bank of 

Hngland, [1902] 1 K Turley v. Daw (1906), 94 

L. T. 216; Hill v. Giiftord, Clifford s. Timms, Clifford. v. 

ae [1907] 2 Ch. 236; Burdett v. Horne (1911), 27 

T. Le 02; In the estate of Crippen, [1911] P. 108; 

Bedford». bers ashore 1K. B. 980; Isaacs v. Salbstein 

[1916] 2 K. B. 139; ee eas H. )v. C., [1921] P. 399 : 

Ord v. Ord, [1923] 2K. B. 432. 

2757. Ratified by witness.|—A witness, for 
the purpose of refreshing his memory, may refer 
to entries in a book, which he did not write with 
his own hand, but which he regularly examined, 
from time to time, soon after they were written, 
& while the facts stated in them were fresh in his 
recollection.—BURROUGH v. MARTIN (1809), 2 
Camp. 112, N. P. 

Annotations :—Refd. Burton v. Plummer (1834), 4 Nev. & 

M. K. B. 315; Hill v. Barry (1842), 7 Jur. 10. 

2758. Sas witness cannot give a 
copy of a shop book in evidence, to prove facts 
contained in the shop book; but if he was 
originally acquainted with the facts themselves, 
he may refer to such copy to refresh his memory 
(BAYLEY, J.).—ANON. (1827), 1 Lew. C. C. 101. 

2759. |—A clerk to a tradesman 
entered the transactions in trade, as they occurred, 
into a waste book, from his own knowledge; & the 
tradesman copied the entries, day by day, into a 
ledger, in the presence of the clerk, who checked 
them as they were copied :—Held: the clerk, in 
an action brought by the tradesman for goods 
sold & delivered, might use the entries in the 
ledger to refresh his memory, although the waste 
book was not produced, nor its absence accounted 
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for, the entries in the ledger being in the nature 
of entries made by the clerk himself. 

The rule, that the best evidence must be pro- 
duced, precludes a witness from refreshing his 
memory with a copy of an instrument which might 
itself be used for refreshing his memory, as much 
as it precludes the admission in evidence of the 
copy of an instrument which would be evidence 
in itself (PATTESON, J.).—BURTON v. PLUMMER 
(18384), 2 Ad. & El. 341; 4 Nev. & M. K. B. 315; 
4L.J.K.B.53; 111 EB. R. 182. 

2760. —— .|}—On the trial of an issue 
directed by the Ct. of Ch. to try whether a deed 
of assignment was fraudulent or not, a witness 
was called to prove that another deed which bore 
date more than three years before the trial was 
not executed on the day on which it bore date, 
but was executed by one party on the day after, 
& the other three days after. The witness stated, 
that he could not recollect how this was, but stated 
that he had been examined on this subject before 
comrs. of bkpcy. within a fortnight of the time 
when the matters occurred, & when the facts were 
fresh in his memory. He stated that his ex- 
amination before the comrs. was not in his own 
handwriting, but he had signed it. The witness 
was allowed to look at his examination, to refresh 
te mela a v. COOPER (1845), 1 Car. & 

ir. : 











ae — ——.|—R. v. Lacey, No. 2864, 
post. 
2762. .}—A person was in the habit 


from time to time, & within two hours of their 
occurrence, of reporting to a police inspector 
proceedings that had taken place at certain meet- 
ings where a treasonable conspiracy was carried 
on. The inspector took down the purport of the 
report from his dictation, but not the very words 
he used. When finished, some of the reports were 
read over by the witness, & some were read to him, 

& all were signed by him :—Held: on examination 

he might use those reports for the purpose of 

refreshing his memory.—R. v. MULLINS (1848), 12 

J.P. 776; 3 Cox, C. C. 526. 

Annotations :—Mentd. R. v. Bickley (1909), 73 J. P. 239; 
R. v. Wilson, Lewis & Havard (1911), 6 Cr. App. Rep. 
126; KR. v. Watson (1913), 109 L. T. 335; Rv. Baskor: 
ville, [1916] 2 K. B. 658. 

2763. Assented to by witness./—-On a 
commission to examine witnesses, a witness, after 
giving oral evidence, put in a document which he 
called a ‘‘ legalised copy’ of a deposition which 
he stated himself to have made eighteen months 
earlier before the British Consul at the foreign 
port near which the loss occurred, & which docu- 
ment purported to contain evidence of his opinion 
as to the circumstances of the vessel at the time 
of the loss; & the witness stated that he now 
confirmed such deposition, & that any discrepancy 
between that & his present testimony must be 
attributed to the lapse of time:—Held: the 
document was not admissible in evidence.— 
ALCOCK v. ROYAL EXCHANGE ASSURANCE CORPN. 
(1849), 13 Q. B. 292; 18 L. J. Q. B. 121; 12 
L. T. O. S. 473; 13 Jur. 445; 116 BE. R. 1275. 

2764. -|—A ship’s log, written by the 
mate, who is abroad, may be used to refresh the 
memory of the captain, who read it about a week 
after it was written.—ANDERSON v. WHALLEY 
(1852), 3 Car. & Kir. 54; 19 L. T. O. S. 365. 














2765. ——.]—BoLTon (LORD) v. TOMLIN, 
No. 2748, ante. 
2766. Checked by witness.|}—A witness 





may refresh his memory as to the day on which 
certain proceedings at which he was present took 
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place, by referring to a newspaper, containing a 
report of those proceedings & which he read at 
the time the facts were fresh in his recollection, & 
then knew that they were rude | reported.— 
DYER v. BEST (1866), as reported in 4 H. & C. 189. 
Annotations :—Mentd. Lewis v. Davis (1875), L. R. 10 

Exch, 86; Robinson v. Currey (1881), 7 Q. B. D. 465; 

Forbes v. Samuel (1913), 109 L. T. 599. 

2767. .|—Prisoner was a timekeeper, 
& T. was pay clerk, in the employment of a colliery 
co. It was the duty of prisoner every fortnight 
to give a list of the days worked by the workmen 
to a clerk who entered the days & the wages due 
in respect of them in a time book. At pay time 
it was the duty of prisoner to read out from the 
time book the number of days worked by each 
workman to T., who paid the wages accordingly ; 
& T. saw the entries in the time book while prisoner 
was reading them out. Upon the trial of an indict- 
ment charging prisoner with obtaining money by 
false pretences:—Held: T. might refresh his 
memory, by referring to the entries in the time 
book, in order to prove the sums pe by him to 
workmen.—R. v. LANGTON (1876), 2 Q. B. D. 296 ; 
46 L.J.M.C. 186; 35 L. T. 527; 41 J. P. 134; 
13 Cox, C. C. 345, C. C. R. 

Annotation :—Mentd. R. v. May (1900), 64 J. P. 570. 

2768. Dictated by witness.|—A solr., for 
the purpose of refreshing his memory, may be 
allowed to look at his own account of his interview 
with prisoners, dictated by him to a shorthand 
writer, & by the latter written in longhand shortly 
after the interview took place, & read over by the 
solr. shortly afterwards, although the shorthand 
writer is alive & is not called as a witness.—R. v. 
DEXTER, LAIDLER & COATES (1899), 19 Cox, C. C. 
360. 

Annotations :—Mentd. R. v. Turner (1909), 3 Cr. App. Rep. 

103; KR. v. Waller (1909), 26 T. L. R. 142. 

2769. Notes of counsel—Of former trial.]— 
A witness might refresh his memory from the 
notes of counsel, taken at a former trial. LAWEsS 
v. REED (1835), 2 Lew. C. C. 152. 


Annotations :—Consd. R. v. ac 8 (1848), 12 J. P. 807. 
Dbtd. R. v. Mullins (1848), 12 J. P. 776. 


2770. From depositions.|—-VAUGHAN v. MARTIN, 
No. 2745, ante. 

2771. -|—Where an eee who could 
not read had made a statement before the com- 
mitting magistrate, & at the trial gave evidence 
falling very short of what he said before the 
magistrate, the judge allowed his deposition to 
be shown to him, but would not allow the de- 
position to be read to him by the officer of the ct., 
that counsel for the prosecution should examine 
upon it.—R. v. BEARDMORE (1838), 8 C. & P. 260, 


Ps 

2772. .]—Semble: where a witness had 
been examined before comrs. of bkpcy. shortly 
after the act of bkpcy. he may refer to the de- 
position he then made, for the purpose of refresh- 
ing his memory as to the date.—-SMITH v. MORGAN 
(1839), 2 Mood. & R. 257, N. P. 
Annotation :—Mentd. Metters v. Brown (1863), 1 H. & C. 686. 


27738. .|—A witness cannot be asked on 
cross-examination to refresh his memory from the 
deposition which he made before the magistrates ; 
nor can it be put into his hands, so as to call his 
attention to what he then stated.—R. v. PULLEN 
(1848), 13 J P. 90. ‘ 

2774. -|—~The depositions of a witness 
before a magistrate cannot be put into his hands 
at the trial to refresh his memory on cross- 
rs eae v. STOKES (1850), 4 Cox, C. ©. 

1. 

2775. ——.J|—-A witness cannot refresh his 
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memory from his deposition made before the | 


magistrate.—R. v. JOEL (1850), 14 J. P. 227. 

2776. -|—A witness for the prosecution 
may have his deposition put into his hand in 
order that he may refresh his memory from it.— 
R. v. LAWLER (1850), 14 J. P. 561. 


Annotation :—Mentd. R. v. Brixton Prison Governor, Ez p. 
Sjoland & Metzler, [1912) 3 K. B. 568. 


2777. .|—Counsel for prisoner, on cross- 
examining a witness for the prosecution, is not 
entitled to put the deposition of the witness into 
his hand, for the purpose of refreshing his memory, 
without giving it in evidence.—R. v. Forp (1851), 
3 Car. & Kir. 113; 2 Den. 245; T. & M. 573; 
4 New Sess. Cas. 596; 20 L. J. M. C. 1713 17 
L. T. O. S. 185; 15 Jur. 406; 5 Cox, C. C. 184; 
15 J. P. Jo. 290, C. C. R. 

2778. {oA v. WILLIAMS, No. 2714, ante. 

2779. .])—The judge allowed the deposition 
made by a witness to be put into his hands to 
refresh his memory, & witness was then asked 
what he said about a fact which he had answered 
before in the negative, & answered the question 
affirmatively.—R. v. QUIN (1863), 3 F. & F. 818. 

2780. Not from proceedings in another court.|— 
A witness cannot have the proceedings in another 
ct. put into his hands for the purpose of refreshing 
his memory as to the matters on which he is giving 
evidence.—-H ALLIDAY v. HOLGATE (1867), 17 L. T. 
18, N. P.3; subsequent proceedings (1868), L. R. 3 
Exch. 299, Ex. Ch. 

2781. Blind person—Document read to.|—An 
accountable receipt for money given by the agent 
of one who receives money from different cus- 
tomers for the purpose of investing annuities, etc., 
requires a stamp. Such agent having become 
blind, the receipt, although unstamped, may be 
read over to him in ct. for the purpose of refreshing 
cy memory.—CaTr v. HowArD (1820), 3 Stark. 3, 














‘Annotation :—-Mentd. Clarke v. Chaplin (1847), 5 Ry. & 
Can. Cas. 294. 


2782. Reference to newspaper article— Written 
by witness.]—The editor of a newspaper swore that 
A. was the writer of a certain art. which had 
appeared in that paper many years before, & that 
the manuscript had been lost. <A. stated that he 
had been in the habit of writing such articles for 
the newspaper in question, but that he had no 
recollection of having sent the particular article 
now referred to. He swore, however, that all the 
statements made in the arts. he did send were 
true :—Held: the newspaper might be put into 
A.’s hand, in order to refresh his memory; & that 
he might be asked, whether, looking at the art., he 
had any doubt that the fact was as therein stated. 
—TopPpHAM v. M‘GREGOR (1844), 1 Car. & Kir. 320. 


Annotation :—Consd. Talb ; 
gogation 7 gvousd. Talbot de Malahide v. Cusack (1864) 


F. Privilege of Witness—Incrimination of Witness. 
See EVIDENCE. 


G. Depositions and Statements. 
See Criminal Procedure Act, 1865 (c. 18). 
2783. Evidence at trial varied from deposition— 
Evidence in contradiction admitted.|—R. v. BoYLE 
(1823), cited in 1 Mood. & R., at p. 422. 
Anaaion :—Consd. Wright v. Beckett (1834), 1 Mood. & R. 


_ 2784. Examination by judge.]—The resolu- 
tions of the judges as to cross-examining from the 
depositions are binding upon prisoner’s counsel ; 
but it seems that the judge who tries a case may, 
if he think fit, notwithstanding those resolutions, 
himself question a witness as to any discrepanc 
which appears between his deposition & his evi- 
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coe on the trial—R. v. Epwarps (1887), 8 


3 P. 26. 
Annotation :—Mentd. R. v. Matthews (1849), 4 Cox, C. C. 93. 


2785. —— Deposition read at trial.]—A 
witness at the trial gave evidence which was 
different from her deposition before the magistrate. 
The deposition was signed by a mark, which she 
denied to be hers. Neither the magistrate nor 
his clerk were at the trial ; but a constable proved 
that he was at the examination, & heard her 
eopoaee read over to her, & saw her with a pen 
in her hand, but did not see her make her mark. 
He also proved the magistrate’s signature, & after 
reading the. deposition, which preceded his own 
which he had signed, he stated that he believed 
that that was the deposition which was read over 
to the witness :—Held: this deposition might be 
read to the witness by the officer of the ct. for the 
judge to examine her upon it.—R. v. HALLETT 
(1841),9 C. & P. 748, 

2786. .|—A witness cannot be 
cross-examined as to his statements made before 
the committing magistrate, until his depositions 
have been read over to him ; such questions may, 
however, be put by the ct. aces anaes & by 

risoner’s counsel, as the mouthpiece of the ct., 

y its permission.-—It. v. PEEL (1860), 2 F. & If, 21. 


Annotations :—Mentd. R. v. Jenkins (1869), 17 W. R. 621; 
a aieeuer (1888), 16 Cox, C.C. 471; KR. v. Perry, (1909] 


2787. Deposition shown to witness—But 
not read by officer of court.]—-R. v. BEARDMORE, 
No. 2771, ante. 

2788. Deposition put in.|—In a case 
of felony, in order to prove that a witness did not 
state a particular fact before the magistrate, his 
deposition must be put in, & a witness cannot be 
questioned as to what he either did or did not state 
before the magistrate, without first allowing him 
to read, or have read to him, his deposition taken 
before the magistrate.—R. v. TAYLOR (1839), 8 
©. & P. 726. 

2789. Whether cross-examination 
permissible.|—-Held : the practice hitherto per- 
mitted of putting the deposition of a witness into 
his hand & thereupon asking him if, seeing that, 
he still persisted in his statement, was an improper 
practice & should not be continued.—R. v. NEWTON 
(1850), 15 L. T. O. S. 26; 4 Cox, C. C. 262. 

2790. .}— The practice of 
placing his deposition in the hands of a witness on 
cross-examination, & asking him if, having read 
it, he still persists in his statement, is wrong in 
principle, & will not be permitted. The proper 
course is to put the deposition in evidence, for the 
purpose of contradicting the witness.—R. v. 
PALMER (1851), 5 Cox, C. C. 236. 

2791. ——— Importance of variation.|—R. v. 
WAINWRIGHT, No. 2990, post. 

2792. Evidence at trial not included in deposition 
——Evidence to supply omission admissible.]—-Where, 
on a trial for felony, a witness deposes to a fact, 
which does not appear in his deposition before the 
committing magistrate, it is not competent for 
prisoner’s counsel, in his address to the jury, to 
assume that the witness did not state that fact 
at the time his deposition was taken: as if such 
really were the case, the magistrate’s clerk ought 
to be called to prove the silence of the witness on 
the subject.—R. v. STANDEN & CoOKE (1840), 4 
Jur. 702. : 

2798. .]|—If upon the trial of a prisoner 
a witness gives evidence of facts of which no 
mention is made in his deposition as taken before 
the committing magistrate, the clerk to the magis- 
trate may be called for the purpose of stating that 
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such facts were stated by the witness when he 
made his deposition, but were not taken down by 
him, the clerk.—R. v. Moore (1869), 20 L. T. 987. 

2794. Cross-examination as to omission. |— 
On the trial of a prisoner, his counsel may ask a 
witness for the prosecution, whether he did not 
make a certain statement whilst under cross- 
examination before the magistrates, although the 
depositions contain no note of such cross-examina- 
tion.—R. v. CuRTIS (1848), 2 Car. & Kir. 763. 

2795. Deposition not put in.J—If a 
witness makes at the trial a statement which does 
not appear in his deposition, he may be asked in 
cross-examination, without his deposition being 
put in, whether he ever before made such a state- 
ment.—R. v. Morre (1850), 14 J. P. 4853; 4 Cox, 
©. C. 279. 

2796. Evidence at trial contradicting deposition 
—Deposition read at trial.|—R. v. OLDROYD, No. 
2700, ante. 

2797. .|—A deposition made before 
the committing magistrate may be read against 
a witness who at the trial repudiates his evidence 
in the ct. below.—R. v. SHAFFNER (1920), 14 Cr. 
App. cag ee C. C. A. 

2798. ether depositions must be put in—lIf 
statement repeated.|—— A witness may be asked 
generally whether he had ever said whatever the 
statement might be, without excepting the evi- 
dence he gave before the magistrate, but if the 
witness attempts to state anything he said before 

















the magistrate, he must be stopped & the deposition 


put in.—R. v. DERMopy (1845), 5 L. T. O. S. 333. 
2799. Witness unable to read.]—Where, 
on cross-examination, a witness is asked, with 
Poe of the judge, to look at his deposition 
efore the committing magistrate, & say whether 
he still adheres to his present statement, & it 
appears the witness is unable to read, the deposi- 
tions cannot be read to the witness for the same 
aoe without being put in as evidence.—R. vw. 

ATTHEWS (1849), 4 Cox, C. C. 93. 

2800. If referred to by prosecution.|—-The 
prosecution cannot use or refer to the depositions 
without putting them in.—R. v. MULLER (1864), 
10 Cox, C. C. 48. 

Annotation :—Refd, R. v. Beal (1912), 8 Cr. App. Rep. 95. 

2801. To contradict witness.|—Counsel for 
prisoner may, in cross-examination, caution the 
witness by referring generally to his depositions, 
without being obliged to put them in evidence.— 
R. v. ORIEL (1845), 9 J. P. 170. 

2802. ——-——.|—-R.. v. PALMER, No. 2790, ante. 

2803. If witness’ answer not accepted.| 
—R. v. BUCKNELL (1858), 1 F. & F. 355. 

2804. -|—The deposition of the witness 
was placed in his hands by prisoner’s counsel, & 
he was asked if, after looking at it, he adhered to 
an answer just given:—Held: the deposition 
could not be so used unless it was formally made 
prisoner’s evidence.—R. v. BREWER (1863), 9 Cox 
©. C, 409. 

2805. .|—On a charge of rape prose- 
cutrix, on her cross-examination, cannot be con- 
tradicted from the depositions, unless they are 
put in.—R. v. WRIGHT (1866), 4 F. & F. 967. 

2806. .|—JIn cross-examining a wit- 
ness who has been examined before the magistrate, 
although it is admissible to ask him, referring to 
the depositions, whether he has not said so & so, 
his answer must be taken, unless the depositions 
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case. }—Though it is the right of every 
one to make a complaint with a view 
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are put in to contradict him, & it is not admissible 
to state that the depositions do contradict him, 
without thus pe them in.—R. v. RILEY 
(1866), 4 F. & F. 964. 

2807. Depositions irregularly taken—Answer 
omitted—Cross-examination as to question—De- 
positions not put in.|—Witnesses before a com- 
mitting magistrate were duly sworn & examined, 
& cross-examined by prisoners; minutes thereof 
were duly made by the clerk, & were then sent to 
his office to be copied as draft depositions. The 
witnesses attended there also. T., the copying 
clerk, while copying the minutes, asked the wit- 
nesses some questions for the purpose of making 
the depositions more correct, clear & complete, & 
inserted the answers in the depositions. Prisoners 
were not present. The depositions thus written 
were taken back to the magistrate. The witnesses 
in the presence of prisoners, after being duly re- 
sworn, & after hearing the depositions read over 
to them, & giving prisoners full opportunity of 
cross-examination, signed them. The above cir- 
cumstances appeared at the trial, & a material 
question was put to one of the witnesses as to 
something which he had said to T., in answer to 
one of the above questions so put to him by T. 
It was objected & ruled that the answer would 
appear on the depositions, & that they must, 
therefore, be put in as primary evidence of the 
statement :—Held: the question was legal, & the 
answer formed no part of the depositions, but was 
wholly independent of them, & ought, therefore, 
to have been given, & the depositions need not be 
put in.—R. v. CHRISTOPHER, SMITH & THORNTON 
(1850), 1 Den. 536; 2 Car. & Kir, 994; T. & M. 
225; 4 New Mag. Cas. 61; 4 New Sess. Cas. 139 ; 
19 L. J. M. C. 108; 14 J. P. 83; 14 Jur. 203; 4 
Cox, C. C. 76, C. C. R. 

Annotation :—Mentd. R. v. Walsh (1850), 5 Cox, C. C. 115. 

2808. Statement before magistrate—Cross-ex- 
amination permissible—Without production of 
writing.|—In a case of rape it appeared that 
prisoner had been taken before the mayor of N., 
charged with this offence, & that prosecutrix was 
then sworn & her statement taken down by the 
mayor, who then asked her some further questions, 
the answers to which were not taken down, & 
prisoner was discharged. That which was taken 
down by the mayor was not read over to prose- 
cutrix, neither was it signed by her or by the 
mayor. Prisoner was afterwards committed for 
trial by other magistrates :—Held: at the trial 
prisoner’s counsel might cross-examine prosecutrix 
as to what she said before the mayor of N., without 
the production of that which was taken down on 
that examination.—R. v. GRIFFITHS (1841), 9 
C. & P. 746. 

Use of depositions to refresh memory.|—See 
Sub-sect. 6, E., ante. 

Deposition of absent witness.|—See Sub-sect. 7, 
E., post. 

Statements of accused before magistrates.]|— 
See Sub-sect. 6, F., ante, & Part XII., Sect. 5, 


sub-sect. 2, post. 
H. Swearing Witness. 
See EVIDENCE. 


SUB-SECT. 7.—CASE FOR THE PROSECUTION. 
A. Status of Private Prosecutor. 
2809. May not address jury.]—R. v. MILNE 
(1804), 2 B. & Ald. 606, n; 106 HK. R. 487. 
Annotation :-—Refd. R. v. Brice (1819), 2 B. & Ald. 606. 


to the institution of criminal proceed- 
ings, & also, under certain circum- 
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2810. Or open case.|—A prosecutor of an 
indictment has no right to address the jury, & 
state the case for the prosecution.—R. v. BRICE 
(1819), 2 B. & Ald. 606; 106 EK. R. 487. 

Annotation :—Consd. Cobbett v. Hudson (1852), 1 E. & B. 11, 

2811. -]—Indictment at suit of Crown 
although at instance of private individual for 
libel, is not a proceeding at the suit of the party 
prosecuting & therefore prosecutor in person has 
no right to address the jury.—R. v. STODDART 
(1819), Dickinson’s Practical Guide to Quarter 
Sessions, 6th ed. 152. 

2812. Or conduct case.|—In a criminal 
prosecution it is not competent to prosecutor to 
appear & conduct the case in person; but on an 
affidavit that it was expected that counsel would 
be instructed, the trial was postponed.—R. v. 
GuRNEY (1869), 11 Cox, C. C. 414; Finlason’s 
Rep. 1. 
peLeriee :—Mentd. Peek ». Gurney (1871), L. R. 13 Eq. 

79; R.v. Parker & Bulteel (1916), 25 Cox, C. C. 145. 

2813. Even though a barrister.|—A. bar- 
rister who conducts a criminal prosecution on his 
own behalf is entitled to no other privilege than an 
ordinary person, & will not therefore be allowed 
to comment on the evidence or address the jury.— 
R. v. Putnips (1844), 2 L. T. O. S. 287; 1 Cox, 
C. C0, 17. 











B. Counsel for the Prosecution. 


2814. Necessity for.|—-A judge should not be 
required to act as prosecutor, instead of-holding 
the scales even between the parties. Therefore 
prosecutions should always be conducted by 
counsel.—R. v. HEZELL (1844), 2 L. T. O. S. 501 ; 
1 Cox, C. C. 348. 
aca :—Refd. R. v. Farrell & Moore (1848), 3 Cox, 

2815. -]—The fiction of law in criminal 
cases is, that the judge is counsel for prisoner. 
It is a violation of this principle, & indecent, to 
constitute the judge counsel for the prosecution, 
& leave him to make out from the depositions a 
case against prisoner. Therefore, all prosecutions 
in criminal cases ought to be conducted by counsel, 
& the ct. will in all cases direct the depositions to 
be handed to some counsel for that purpose.— 
oe PAGE (1847), 8 L. T. O. S. 495; 2 Cox, C. C. 
anes :—Refd. R. v. Farrell & Moore (1848), 3 Cox, C. C. 





2816. Duty of counsel for prosecution—To assist 
justice.]|—In cases of felony it is the duty of counsel 
for the prosecution to be assistant to the ct. in the 
furtherance of justice, & not to act as counsel for 
any particular person or party.—R. v. THURSFIELD 
(1838), 8 C. & P. 269. 
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2817. ——- ———.]—R.. v. LITTLETON, No. 2380; 
ante. 

2818. ——- —-—.]—_R. v. Berens, No. 3067, 
post, 

2819. .J—In a criminal case, counsel 


for the prosecution ought not to struggle to obtain 
a conviction, but should regard themselves rather 
as ministers of justice, assisting in its administration 
than as advocates.— lt. v. BANKS, [1916] 2 K. B. 
621; 85 L. J. K. B. 1657; 115 L. T. 457; 80J. P. 
432 ; ee Cox, C. C. 585; 12 Cr. App. Rep. 74, 
C.C. A. 

2820. Care in observations.|—R. v. Rup- 
LAND, No. 3073, post. 

















2821. |—R. v. Puppick, No. 3072, 
post. 
2822. .|—Counsel for the prosecution 


ought not to appeal to religious or racial prejudices. 
—RK.v. House (1921), 16 Cr. App. Rep. 49, C. C. A. 
sa acl :—Mentd. R. v. Coleman (1922), 16 Cr. App. Rep. 


2828. Can only address jury once—Where 
undefended prisoner gives evidence—But calls 
no other witnesses.|—The rule must be rigidly 
observed that counsel must only address the jury 
once when an undefended prisoner gives evidence, 
but calls no other witnesses.—R. v. HARRISON 
(1923), 17 Cr. App. Rep. 156, C. C. A. 


C. Opening Speech for the Prosecution. 

2824. When necessary—Prisoner not repre- 
sented.|—In a case of felony, where there is counsel 
for prisoner, the counsel for the prosecution ought 
always to open the case; but he should not open 
if prisoner has no counsel, unless there be some 
peculiarity in the facts of the case to require it.— 
R. v. GASCOINE (1837), 7 C. & P. 772. 





2825. ——.|—R. v. Jackson & FISHER 
(1837), 7C. & P. 773. 

2826. ——- ——.]—R. v. BowLenr (1837), 7 
C. & P. 773. 

2827. Prisoner represented.|—Semble : 





where a prisoner is defended by counsel, & the 
facts of the crime imputed to him are few & 
simple, although the practice in some such cases 
has been for counsel to enter at once on the 
examination of witnesses, without previously 
stating the case to the jury, an opening address 
is, generally speaking, advantageous, & should 
therefore be made.—Re MorGAn (1852), 6 Cox, 
C. C. 116. 

2828. May anticipate attack upon witness for 
prosecution.]—-The counsel for the prosecution, in 
opening a case of murder, has a right to put 
hypothetically the case of an attack upon the 
character of any particular witness for the Crown, 


- a. 





stances, to prefer a bill of indictment, 
yet prosecutor is no party to the 
prosecution, & cannot insist that he 
or counsel retained by him, shall aid 
in the conduct of the prosecution.— 
R. v. GILMORE (1903), 23 C. L. T. 298; 
CAN. L. R. 286; 2 O. W. R. 710.— 


PART VII. SECT. 7, SUB-SECT. 7.—B. 
28161. Duty of counsel for prosecution 
—To assist ustice.] —- Prosecuting 
counsel in a criminal case should act 
in @& quasi-judicial capacity, his duty 
bei to assist the judge in fairl 
putting the case_before the jury 
nothing more.—R. wv. MURRAY & 
MAHONEY (No. 2), [1917] 1 W. W. R. 
404; 10 Alta. L. R. 275.—CAN, 
2816 ii. -}+—The purpose of 
® criminal trial is not to support at all 
"nts a theory, but to investigate the 
snce & to determine the guilt or 
ocence of the accused; & the duty 
,® Public Prosecutor is to represent 
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not the police but the Crown, & this 
duty should be discharged fairly & 
eral & with a full sense of the 
responsibility attaching to his position. 
It is not his duty to call only witnesses 
who speak in his favour. e should, 
in a capital case, place before the ct. 
the testimony of all the available 
eye-witnesses, though brought to the 
ct. by the defence, & though they give 
different accounts.—RAM RANJAN Roy 
v. R. (1914), I. L. R. 42 Cale, 422.— 
IND. 

2820 i. Care in observation. }— 
Crown tendered in evidence a conversa- 
tion between a detective officer & 
prisoner in which the officer told 
prisoner that P. had made a statement 
regarding prisoner’s whereabouts at a 
certain time. Prisoner denied P.’s 
statement. After objection the con- 
versation was admitted :—Held: when 
prosecution is aware that evidence of 
this nature, if given, will have no real 
value, caution & discrimination should 





be exercised in tendering it.—R. v. 
eae (1917),175. R. N.S. W. 377.— 


PART VII. SECT. 7, SUB-SECT. 7.—C. 


0. Reference to statements of ac: 
cused — Accused in custody.] —- The 
evidence of a witness relative to a 
material conversation with a prisoner 
when in custody, ought not to be 
stated in the opening speech of the 
counsel for the prosecution, as the 
evidence may possibly be {inadmissible 
when subsequently tendered arising 
from the circumstances under which 
the conversation took place.—R. v., 
CrREAU (1861), 8 Cox, C. C. 509.—IR. 


Dp. .}+—Counsel]l is not to 
state in his address to aay statements 
made by prisoner after his arrest.— 
eee BODKIN (1863), 9 Cox, C. C, 404.— 








q. Reference to inadmissible cvi- 
dence.}—In his openipg address on a 


T 
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& to state, that if such attack should be made, he 
shall be prepared to rebut it.—R. v. COURVOISIER 
(1840),9 C. & P. 362. 

2829. May refer to matters of universal know- 
ledge.J—It is the practice, after arraignment, to 
allow prisoner’s counsel to look at the indictment 
& the names of the witnesses indorsed on it. 

If you look at this in the nature of a public 
event, universally known, it may be alluded to for 
the course of justice (ERLE, J.).—R. v. DowLiIna 
(1848), 7 State Tr. N. S. 381; 12 J. P. 678; 3 
Cox, C. C. 509. 

2830. Reference to statements of the accused.} 
—In opening a case of felony the counsel for the 
prosecution ought not to state any particular 
ex pressions rt teity to have been used by the 
prisoner, nor the precise words of any confession, 
but he may state the general effect of what the 
prisoner said.—R. v. SwaTKins (1831), 4 C. & P. 
548; 2 Man. & Ry. M. C. 510. 

28381. .]—A counsel for the prosecution, on 
opening a case of felony, has in strictness a right 
to state in his own way a conversation supposed 
to have passed between prisoner & a witness whom 
he intends to call; but, in correct practice, the 
statement ought to be confined to the general 
effect of the conversation.—lt. v. DEERING & 
ATKINSON (1831), 5 O. & P. 165. 

2832. J}—R. v. ORRELL (1835), 7 C. & P. 
774; 1 Mood. & R. 467, N. P. 

Annotations :—Refd. 8. v. Hartel (1837), 7 C. & P. 773; 

R. v. Elsley (1844), 3 L. T. O.S. 6. 

2833. |—Declarations of a prisoner, not 
being confessions, which are proposed to be given 
in evidence on the trial of a case of felony, ought 
to be opened by the counsel for the prosecution.— 
R. v. HARTEL (1837), 7 OC. & P. 773. 

2834. .|—In cases of felony, any conversa- 
tion or declaration of prisoner, which is intended 
to be given in evidence, should be opened by the 
counse} for the prosecution, unless it be a confes- 
sion, & then it should not be opened.—R. v. Davis 
(1837), 7 C. & P. 785. 

2835. Where no case opened against one in 
joint charge.|—-The counsel for the prosecution 
opening no case against one prisoner, statements 
made by that prisoner not to be used except in a 
regular way of evidence.—R. v. GARDNER & 
HUMBLER (1862), 9 Cox, C. C. 332. 

2836. Reference to confession of accused.|/— 
R. v. ORRELL, No. 2832, ante. 

2837. |—lt. v. HARTEL, No. 2833, ante. 

2838. ——-.|—R. v. Davis, No. 2834, ante. 

2839. ——~—.|—1 hold it to be quite clear, that I 
have no right to interfere with the discretion of 
counsel in making his opening address to the jury. 
There are, doubtless, cases in which confessions 
should not properly be opened ; but it is a matter 
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charge of conspiracy the Crown prose- 
cutor, no objection being raised to his 
doing 80, read commented on 
extracts from letters which were subse- 
quently held to be inadmissible in 
evidence. The judge, when summing 
up, directed the jury to disregard the 
contents of the letters, as they were 
not in evidence. Accused appealed 
against their conviction on the ground 
that the trial had been prejudiced by 
the Crown prosecutor’s comments. 
The Ct. of Criminal Appeal refused to 
interfere with the verdict on this 


Case 


the pions. 
tho 


ground.—R. _v. REEVE (1917), 17 
S. R. N.S. W. 81; 34N. 5. W. W.N. 
123.—AUS. 


xr. Reference to unsubstantiated evi- 


dence.J)—In a trial for murder, 
counsel for the Crown, in opening the 
directed the attention of the jury 
to the bloodstained clothing of one of 
It developed later in 
rial that the witness capable of 
proving the ownership of the clothing 
was the wife of prisoner in question, 
& she was not examined. The subject 
was not brought to the attention of the 
jury in any other way, nor 
trial judge zener sat it in pe oe 
up; nor was the charge objected to by 
either side :—Held: counsel for th> 
Crown should not have in his opening 
indicated evidence of such gravity 
which he subsequently was unable to 
submit to the ct. & v. 
WALKER & CHINLEY (1910), 15 B. C. RB. 
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on which the counsel must exercise his own 
judgment. I have‘no power to control it (ALDER- 
SON, B.).—R. v. ELSLEY (1844), 3 L. T. O.S. 6. 

2840. Objection to evidence during opening 
speech—Insufficient.|—-The Ct. of Oriminal Appeal 
will not entertain an objection to the admissibility 
of evidence, if the objection was not taken at the 
trial when the evidence was tendered, although 
it was taken during the opening speech of counsel 
for the prosecution.—R. v. SANDERS, [1919] 1 
K. B. 550; 88 L. J. K. B. 9823 120 L. T. 578 ; 
26 Cox, C. C. 390; 14 Cr. App. Rep. 9, C. C. A. 


D. Witnesses for the Prosecution. 
(a) Witnesses on the Back of the Indictment. 


2841. All must be in attendance.|—-The judges 
have laid down a rule, that a prosecutor is not 
bound to call witnesses merely because their names 
are on the back of the indictment, but the prosecu- 
tion ought to have all such witnesses in ct., so that 
they may be called for the defence, if they are 
wanted for that purpose. If, however, they are 
called for the defence, the person calling them makes 
them his own witnesses.—R. v. WOODHEAD (1847), 
2 Car. & Kir. 520. 

2842. .]|—Counsel for the prosecution is not 
bound to call all the witnesses on the back of an 
indictment. He may use his own discretion, but 
must have the witnesses in attendance. If 
prisoner wishes to have a witness called, when not 
called for the prosecution, the witness becomes his 
witness, & counsel for the prosecution will have 
as right to reply.—R. v. Cassipy (1858), 1 F. & EB. 





2843. Prosecution not bound to call all.j}— 
a arc (circa 1840), cited in 3 Cox, C. C. 
at p. 83. 

Unndalon :—Consd. R. v. Edwards, Underwood & Edwards 

(1848), 11 L. T. O. 8. 50. 

2844. -]—Though counsel for the prose- 
cution is not bound to call every witness whose 
name is on the back of the indictment, the judge 
will sometimes call those omitted to be called by the 
aa v. SIMMONDS (1823),1C. & P. 84, 


2845, -]—-The prosecution omitted to call 
an apprentice of prosecutor who had been impli- 
cated in the theft & was examined at the police 
office & before the grand jury & whose name was 
on the back of the indictment :—Held: prose- 
cutor’s counsel are not bound to call all the wit- 
nesses whose names are on the back of the indict- 
ment merely to let the other side cross-examine 
them.—R. v. WHITBREAD (1823), 1 C. & P. 84, n. 

2846. .|—R. v. WOODHEAD, No. 2841, ante. 

2847, ———.}—-ht. v. THompson, No. 2913, post. 

2848. ——— Discretion of counsel.|—The call- 
ing of a witness, whose name is on the back of 
the indictment for the other side, to cross-examine 
him, is by no means of course. It is discretionary 
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D. (a). 


s. Al should be calicd.J—Al\!l the 
witnesses who have been examined 
before the grand Jury ought to be called 
by prosecutor.—R. v. FARRELL & 
MOORE (1848), 3 Cox, C. C. 139.—IR. 


2843 i. Prosecution not bound to calt 
all.}—-Counsel for the Crown may 
select such of the witness examined 
before the grand jury as they consider 
necessary to make out the case against 
prisoner, & are not bound to produce 
every witness, indorsed on the indict- 
ment.—E'LATLEY’s Cask (1842), Ir. 
Cir. Rep. 445.—IR. ; 


did the 


jury.—R. 
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even in felony, but it is a discretion always exer- 
cised, & it seems that the same discretion may well 
be exercised in misdemeanour.—R. v. VINCENT 
(1839),9 0. & P. 91; 8 State Tr. N. S. 1087. 
Annotations :—Mentd. R. v. O’Connell (1844), 3 State Tr. 
N.8.1; O’Kelly v. Harvey (1882), 15 Cox, C, C. 435. 
2849. J—It is generally a matter 
entirely within the discretion of counsel for the 
prosecution, whether all the witnesses whose 
names are upon the back of the indictment, shall 
be called on behalf of the prosecution or not. 
The judge has the power to interfere with such 
discretion, but he will exercise it only in extreme 
cases.—R. v. EDWARDS, UNDERWOOD & EDWARDS 
(1848), 3 Cox, C. CO. 82; 11 L. T. O. S. 50; 12 
J.P. 795. 
Annotation :-—Mentd. R. v. Phillips (1848), 3 Cox, C. C. 88. 
2850. |—R. v. Cassipy, No. 2842, 
ante. 
2851. Discretion of judge to call witness.|— 
R. v. OLDROYD (1805), Russ. & Ry. 88, C. C. R. 
gr ada :--Consd. Wright v. Beckett hisaay, 1 Mood. & R. 


2852. i Pe v. SIMMONDS, No. 2844, ante. 

2853. or cross-examination by accused.|— 
R. v. TAYLOR (1823), 1 C. & P. 84, n. 

2854. -|—If counsel for a prosecution 
decline calling a witness whose name is on the back 
of the indictment, it is in the discretion of the 
judge who tries the case, whether the witness 
shall or shall not be called, for prisoner’s counsel 
to examine him before prisoner is called on for 
his defence. If the witness be so called, the judge 
will allow the examination of the witness to assume 
the shape of a cross-examination, but will not allow 
prisoner’s counsel to call any witnesses to con- 
tradict him.—R. v. BODLE (1833), 6 C. & P. 186. 

2855. |—R. v.§ EDWARDS, UNDERWOOD & 
EpWwarbs, No. 2849, ante. 

2856. Witness called by prosecution but not 
examined—Until after examination by accused— 
Confined to re-examination.|—-If counsel for the 
prosecution call a witness whose name is on the back 
of the indictment but do not examine him, & such 
witness be examined by prisoner’s counsel, any 
question put by prosecutor’s counsel after this 
must be considered as a re-examination & therefore 
prosecutor’s counsel cannot ask anything that does 
not arisc out of the previous examination b 
ae counsel.—R. v. BEEZLEY (1830), 4 C0. & P. 
220. 

2857. -|—Qu.: whether the counsel 
for the prosecution, who, at the instance of the 
counsel for prisoner, calls a witness, whose name is 
on the back of the bill, but does not ask him a 
question, is entitled to examine such witness after 
he has been examined by the counsel for prisoner. 

Semble: he is.—R. v. Harris & Woops (1838), 
70. & P. 581. 

2858. -|—In criminal cases, the counsel 
for the prosecution may content himself with 
putting into the box a witness whose name is on 
the back of the bill, without asking him any 
questions on the part of the prosecution. 

2851 1. Discretion of judge to call 
witness. }—If counsel for the Crown does 
not call some of the witnesses whose re 






































ment, the ct. has discretion to call the 
witnesses itself in such case.—R. v. 
aan (1905), 25 N. Z. L. R. 266.— 


2860 i. Wilness called by defence— 
Becomes witness for defence. |}—I1f counsel 
for the Crown does not call somne of the 
witnesses whose names are on the back 
of the indictment, & counsel for 
prisoner calls them, this wil) make 


them prisoner’s witnesses, & counsel 
for the Crown will have the right of 


—-R. ov. 1905), 25 
names are on the back of the indict- N Py. L. R. 66. NZ ! 


2863 i. Right of accused to names & 
addresses of.}—R. v. KEOWN (prior to 


t. Error in Christian name.J—-An A.-G. 
objection to a witness, that he was 
not the individual specified in the list 
annexed to the indictment, was re- 
pelled, the only error being one of 
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Semble: itis better that he should be examined, 
whether his evidence be favourable to the prosecu- 
tion or not, as the only object of the investigation 
is to discover the truth—R. v. BuLL (1839), 


9C. & P. 22 


2859. Accused may insist on witness being called 
—By prosecution.;—Where there are witnesses 
on the back of the indictment who have not been 
called, prisoner may insist on their being put into 
the box as the witnesses of the Crown, in order that 
they may be cross-examined on his behalf.—R. 
v. BARLEY (1847), 9 L. T. O. S. 243 11 J. P. 247; 
2 Cox, C. C. 191. 

2860. Witness called by defence—Becomes wit- 
ness for defence.|—R. v. WOODHEAD, No. 2841, 
ante. 

2861. Right of 
CassIDy, No. 2842, ante. 

2862. Name of relative of accused included.]— 
It is no objection to a witness’s name being put 
on the back of an indictment for murder, that he is 
the brother of prisoner; & if he was present at the 
time the wound was given, & was examined at the 
inquest, & that not at the instance of prisoner, it 
scems his name should be on the back of the indict- 
ment.—R. v. CHAPMAN (1838), 8 C. & P. 558. 
Annotations :-—Mentd. R. v. Guttridge, Goodwin & Fellows 

1840), 9 CO. & P. 228; KR. v. Scaife (1841), 9 Dowl. 553; 

1. v. Andrews (1844), 2 Dow. & L. 10. 

2863. Right of accused to names & addresses of. | 
—The ct.’refused to grant a rule, calling upon 
the prosecutor of an indictment for a conspiracy 
to furnish to deft. the names & additions of the 
witnesses on the back of the bill of indictment, 
even though it was sworn by him that he was 
totally unacquainted with those persons, & that 
he had reason to believe that they had bcen 
improperly procured & suborned for the purpose 
of the prosecution.—R. v. GORDON (1842), 2 Dowl. 
N.S. 417; 12 L.J.M. 0. 84; 6 Jur. 996. 
Bren :—Refd. R. v. O’Connell (1844), 5 State Tr. 


2864. .|—Semble: a witness may refresh 
his memory from notes taken in writing by a police- 
man from the lips of the witness, which have been 
read over to & signed by the witness. But after 
looking at them he must speak from a refreshed 
recollection, not from the notes only. 

A prisoner indicted for felony is not entitled to 
a list of the names & addresses of the witnesses 
on the back of the indictment, but he will be 
allowed to inspect the indictment for the purpose 
of seeing the names of such witnesses (Hrx4, J.). 
—R. v. LAcEY (1848), 3 Cox, C. C. 5173; sub nom. 
R. v. CuFFEY, 7 State Tr. N.S. 467; 12 J. P. 807. 

2865. .|—R. v. DOWLING, No. 2829, ante. 


(b) Witnesses not on the Back of the Indictment. 

2866. Should be called if able to give material 
evidence.|—R. v. ORCHARD (1838), 8 C. & P. 559, n. 

2867. Discretion of judge to call.|—On a 
trial for murder, every person who was present 
at the time of the transaction which gives rise to 
the charge, ought to be called as a witness on 








reply.|—R.  v. 
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his Christian names, which need not 
have been given.—H.M. ADVOUATE v. 
Pe a (1837), 1 Swin. 593.— 


PART VII. SECT. 7, SUB-SECT. 7.— 
D. (b). 


a. In general.}—An agent of the 
may call witnesses at the trial 
on behalf of the Crown who were not 
called at tho preliminary hearing, & 
whose names were not indorsed upon 
the charge.—R. v. MCCLAIN (1915), 
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Sect. 7.—The hearing: Sub-sect. 7, D. (b) & (c) & 
E. (a).J | 


the part of the prosecution; for even if they 
give different accounts, the jury should hear the 
evidence, & draw their own conclusions as to the 
truth. Therefore, where the widow & daughter of 
the deceased were present at the time when the 
fatal blow was supposed to have been given, & 
the widow was examined as a witness, the judge 
directed the daughter to be called by counsel for 
the prosecution, although she had been brought 
to the assizes by the other side, & her name was 
not on the back of the indictment. 

On a trial for murder it appeared that three 
surgeons had examined the body of the deceased, 
& that there was a difference of opinion among 
them. Two of them were called for the prosecu- 
tion, but the third was not, & as his name was not 
on the back of the indictment, the counsel for the 
prosecution declined calling him, though he was in 
ct. The judge directed him to be called, & he was 
examined by his lordship at the conclusion of the 
case for the prosecution.—R. v. HOLDEN (1838), 
8C. & P. 606. 

Annotation :-—Refd. R. be Edwards, Underwood & Edwards 


(1848), 11 L.T. 0.8 

2868. .|—On the trial of an indict- 
ment for a rape, prosecutrix, a servant, stated that 
she made almost immediate complaint to her 
mistress, & that on the next day a washerwoman 
washed her clothes, on which were blood. Neither 
the mistress nor the washerwoman were under 
recognisance to give evidence, nor were their 
names on the back of the indictment, but they were 
at the assizes attending as witnesses for prisoner. 
The judge directed that both the mistress & the 
washerwoman should be called by counsel for the 
prosecution, but said that he should allow counsel 
for the prosecution every latitude in their examina- 
tion.—R. v. STRONER (1845), 1 Car. & Kir. 650. 

2869. -|—The ct. refused, on the 
application of prisoner’s counsel, to call a witness 
who had not been called by the prosecution.— 
aa WIGGINS (1867), 31 J. P. 728; 10 Cox, O. C. 

2870. If not called, should be available.]— 
Where a prisoner charged with larceny has given 
two different accounts of the way in which he 
became possessed of the stolen property, it is not 
incumbent on prosecutor to call as witnesses 
persons who, in one of the statements, he says 
could prove his innocence, with a view of disproving 
that statement ; but it may be prudent in prose- 
cutor to have these persons in attendance at the 
trial, though he does not call them, to avoid the 
effect of the observations by prisoner, or his counsel, 
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30 W. L. fR. 388; 7 W. W. R. 
CAN. 


b. Requested by defence to call.}— 
Accused, being on trial on a charge of 
conspiring with prisoner & others to 
assist prisoner to escape from prison, 
prisoner not being named as a Crown 
witness on the back of the indictment, 
nor included in the list of witnesses 
intended to be called by the Crown, 
an application was made to the trial 
judge by counsel for the accused for 
an order directing that prisoner be 
called as a witness for the Crown, or, 
in the alternative, called by a judge & 
exa ed as a witness, & was refused, 
counsel for the Crown undertaking 
that counsel for the accused should 
have full oppo to interview 
prisoner in order to decide whether or 
not to call him as a witness for the 
defence.—-R. v. HaGEL & WESTLAKE 
(1914), 27 W. L. R. 271.—CAN, 


c. When called by wproseculion— 


was 


evidence has 





Should be examined by prosecution. ]}— by 
On a trial for rape, counsel for prosecu- 
tion produced & tendered for examina- 
tion, on the part of 
whose namo was no 
indictment :—Held: 
of the witness in such manner, without 
examination on the part of 
irregular.—R. v. 

(1841), 2 Craw. & D. 126.—IR. 


PART VII. SECT. 7, SUB-SECT. 7.— 
D. (co). 


2877 i. Notice to accused of additional 
evidence—Effect of failure to give.J— 
It is a rule of practice to be observed in 
al) cts. to which prisoners are com- 
mitted not to permit the examination 
of witnesses, the knowledge of whose 
been withheld from 
prisoner till the trial. 
examination mnay be allowed where a 
very strong excuse to the satisfaction 
of the presiding judge is put forward | 
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that these persons could prove prisoner’s innocence, 
but that he bas not the means of procuring their 
attendance.—R. v. DisiEy (1849), 2 Car. & Kir. 
818. 

(c) Additional Evidence. 


2871. General rule—Evidence not given before 
justices.|—Material evidence may be given against 
a prisoner on his trial, in addition to what appears, 
from the depositions, to have been given against 
him before the magistrates. But, it is only fair 
that prisoner’s counsel should be apprised of the 
character of such evidence.—R. v. Warp (1848), 
2 Car. & Kir. 759; 12L.7T.0.8.6; 12 J.P. 554; 


3 Cox, C. C. 279. 
aon :—Mentd. Dawes v. Hawkins (1860), 7 Jur. N.S. 


2872. Notice to accused of additional evidence— 
& name of witness.|}—Where additional evidence 
has been obtained on the part of the prosecution, 
after the return of the depositions & committal 
of the prisoner, he is not entitled cither to copies 
of such evidence or a list of the witnesses. He 
may, however, look at the bill in ct.—R. v. CONNOR 
(1845), 5 L. T. O. S. 483; 9 J. P. 330; 1 
Cox, C. C. 233. 

2873. -]—If on the trial of a prisoner 
it is intended to produce witnesses which were not 
examined before the committing magistrate, the 
prosecution should give notice to prisoner of their 
names & the substance of what is expected they 
will prove. 

This is the practice of the Central Criminal Ct., 
which is the principal criminal ct. in the kingdom 
& should be followed by all inferior cts.—R. v. 
STIGINANI (1867), 10 Cox, ©. C. 552. 

SC nea :—Consd. R. v. Greenslade (1870), 11 Cox, C. C. 


2874. .|—A witness, whose evidence 
is relevant, may be called by the prosecution, 
although he has not been before the magistrates 
& although his name & the substance of his evidence 
had not been given to prisoner or his attorney.— 
R. v. GREENSLADE (1870), 11 Cox, CO. C. 412. 

2875. |—R. v. Warp, No. 2871, ante. 
cage ——.|— Ez p. CASTRO (1873), 37 J. P. Jo. 

2877. —— Effect of failure to give.|—R. v. 
FLANNAGAN & HIGaGINs, No. 2624, ante. 

















E. Reading Deposition of Absent Witness. 
(a) In General. 


See Indictable Offences Act, 1848 (c. 42), s. 17, 
& Criminal Law Amendment Act, 1867 (c. 35), 


s. 6. 
2878. Proof of admissibility—-Must appear on 
face of deposition—Extraneous proof inadmissible.| 


ed 





een 





the prosccution.—R. v. Brown 
(1869), 6 W. W. & A’B. 239.—AUS., 


PART VII. SECT. 7, SUB-SECT. 7.— 
indorsed on the E. (a). 
the production d. Proof of admissibility.]— Where 
a deposition has been tendered in 
evidence in the prosecution at the trial 
of an accused person & proof has been 
given that deponent is dead, that the 
deposition was taken in the presence 
of accused, & that the latter had full 
opportunity of cross-examining de- 
ponent. Such deposition is then ad- 
missible in evidence against such 
accused person without further proof 
being given that it has been read over 
to the deponent before he has signed 
it.—R. v. BRANSCOMBE (1921), 21 
S. R. N.S. W. 363.—AUS. 

2878 i. ——— Must appear on face o 
deposition—Extraneous proof pebeeid 
sible.J—-On an indictment for larceny 
the Crown gave in evidence the 


rosecution 
LEXANDER 


Semble: such 


Part VII.—TRIAL OF INDICTMENTS. 


——The deposition of a witness absent from illness, 
to be admissible under Indictable Offences Act, 
1848 (c. 42), s. 17, must be regular, & appear to 
have been regularly taken upon the face thereof, 
& cannot be proved by extraneous evidence to have 
been properly taken in fact.—R. v. MILLER (1850), 
4. Cox, C. C. 166. 

2879. Onus on prosecution.|—Before a 
deposition of a person who is dead, or so ill as not 
to Abe able to travel, can be read on the trial, under 
Indictable Offences Act, 1848 (c. 42), s. 17, it must 
be proved affirmatively on the part of the prose- 
cution that the deposition was taken in the presence 
of the accused person, & that he or his counsel or 
attorney had a full opportunity of cross-examining 
the witness. 

o render the deposition of an absent person 
admissible it is not necessary that he should be 
absolutely unable to travel, it is sufficient if his 
attendance would place his life in jeopardy.— 
R. v. Day (1852), 19 L. T. O. S. 853; 6 Cox, C. C. 





uo. 

2880. Sufficiency of mode of taking—JIn absence 
of prisoner.|—An examination of a witness was 
taken on the 28th in the absence of prisoner, & 
then signed by the magistrate. On the 29th 
prisoner was brought up, & the deposition taken & 
signed on the previous day was read in his presence, 
& that of the other prisoners, & an opportunity 
given him for cross-examination. 

Subsequently the witness died :—Held: her 
deposition so taken was admissible in evidence 
ag against prisoner absent at the time that it was 
taken.—R. v. HAKE (1845), 1 Cox, C. C. 226. 

2881. .|—A deposition of a deceased wit- 
ness, partly taken from the examination of the 
witness in the presence of the party accused on a 
previous day, & not then read over but read over 
on a subsequent examination of the witness in the 
presence of the party accused, the witness then 
being further examined, & cross-examined on 
behalf of the party accused, & the notes of the 
magistrate’s clerk of the whole being subsequently 
fair copied in an adjoining room, & then read over 
to the witness in the presence of the party accused 
& signed by the witness & the magistrate :—Held: 
ig admissible.-—R. v. BATEs (1860), 2 F. & F. 

2882. Not taken by committing magistrate. | 
—A deposition taken by virtue of Indictable 
Offences Act, 1848 (c. 42), 5. 17, may be read in 
evidence against prisoner, although taken before 
two magistrates who acted only upon that occasion, 
& prisoner was afterwards committed for trial 
by another magistrate.—R. v. Dz VIDIL (1861), 
9 Cox, O. C. 4. 

Annotations :—Consd. Ez p. Hneuot (1873), 29 L. T. 41; 








Re Guerin (1888), 58 L. J. M. C. 4 
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2883. ——- ——.]—R. v. REES (1888), Times, 
Dec. 20. 

2884. Signature of magistrate.|—-Robbery 


with violence to the person. Deceased afterwards 

dying, the deposition is admissible on the charge 
of murder, not indeed as a dying deposition, but 
as made in the presence of both prisoners with full 
opportunity of cross-examination. The fact that 
the whole of the depositions are signed by the 
magistrate is sufficient although the actual 
deposition is not signed. 

A statement made by the one prisoner on the 
charge of robbery is evidence against the other 
prisoner on the charge for murder.—R. v. LEE 
(1864), 4 F. & F. 63. 





Annotations :-—Consd. R. v. Edmunds (1909), 25 T. L. R 
658. Refd. R. v. Parker (1870), L. R.1C. C. R. 225. 
2885. Evidence not on oath or affirmation.] 


—On a charge preferred under sect. 4 of the 
Criminal Law Amendment Act, 1885 (c. 69), for 
carnally knowing a girl under the age of thirteen 
years, the magistrates before whom the preliminary 
investigation took place, being of opinion that the 
prosecutrix did not understand the nature of an 
oath, received as evidence her unsworn statement, 
as provided for by the 4th section of the Act, & 
signed & returned her statement so made, with the 
depositions, to the assizes. 

At the trial it was proposed, after proving that 
the prosecutrix was so ill as to be unable to travel 
or to attend to give evidence at the assizes, to tender 
in evidence her statement so made before the 
magistrates, as being a deposition within the 
meaning of sect. 17 of Indictable Offences Act, 
1848 (c. 42):—Held: sect. 17 of Indictable 
Offences Act, 1848 (c. 42), only applics to deposi- 
tions taken upon oath or affirmation; & a state- 
ment made under the circumstances of this case 
was not a deposition ‘‘ taken as aforesaid ’’—~.e., 
on oath or affirmation within the neaning of sect. 17 
of Indictable Offences Act, 1848 (c. 42)—so as to 
render it admissible as evidence in the absence of 
the prosecutrix.—R. v. PRUNTEY (1888), 16 Cox, 
O. C. 344. 

2886. Presumption of ‘‘full opportunity ’’— 
Evidence in rebuttal admissible.|—-Where it is 
proved that prisoner was present when the deposi- 
tions of deceased were taken although the law will 
presume that, as he was present, he had a “ full 
opportunity ’’ within Indictable Offences Act, 
1848 (c. 42), s. 17, evidence may nevertheless be 
offered to prove that he had not a “ full oppor- 
tunity ’’ within s. 17 so as to render the depositions 
inadmissible.—R. v. PEAcock (1870), 12 Cox, C. O. 
21. 


Annotation :—Refd. R. v. Shurmer (1886), 2 T. L. R. 737. 
2887. Sufficiency of deposition— Witness & 





deposition of a witness which referred 
to a chattel alleged to have been stolen 
by prisoner, & which the witness 
identified when making the deposition. 
The Crown then offered evidence to 
prove that the chattel produced was 
he same as that referred to in the 
deposition. The ct. rejected the evi- 
dence.—-R. v. Muuuins, 3 J. R. N.S. 
56.—N.Z. 

6. Not on face of deposition.] 
—The statement of deceased, taken on 
oath by a magistrate, detailing the 
circumstances under which a felony 
was committed upon him, is admissible 
in evidence on the trial of accused, 
though it does not appear on its face 
to have been taken in the presence of 
accused, it being proved that it was 
taken in his presence.—R,. v. MILLAR 
(1861), 5 All. 87.—CAN. 


f. Sufficiency of mode of taking— 





Evidence not on oath or affirmation— 
Presence of accused.)—Prisoner having 
been arrested on a charge of poisoning 
S., @ magistrate took down in writing 
the deposition of S., & then swore 

to the truth of it. Prisoner being then 
brought into the room, the magistrate 
slowly read over the deposition to 8., 
& asked him if it was true, & having 
been answered in the affirmative, he 
then reswore S. to his deposition in the 
presence of prisoner, & read over tho 
information of S. to him. Prisoner 
put several questions to deponent 
which, with the answers of the latter 
thereto, were at the time reduced to 
writing & annexed to the deposition. 
Deponent having died, the entire 
document was read in evidence on the 
part of the Crown at the trial of 
prisoner :—Held: the evidence was 
inadmissible both because the informa- 


tion was originally taken down without 
an oath having been previously ad- 
ministered to the informant, & also 
because prisoner was not present from 
the commencement.—R. v0. WALSH 
(1850), 5 Cox, C. C, 115.-—-IR. 


g. Cross-examination by accused. }— 
a < MILLOY (1883), 6 L. N. 99.-— 
AN. 


h. .])—At a preliminary in- 
quiry before a magistrate on a charge 
of indecent assault on a female, the 
latter’s depositions were taken, prisoner 
being represented by counsel, but 
before her cross-examination was con- 
cluded the proceedings were adjourned 
to a fixed date on account of her 
illness. On the day to which adjourn- 
ment had been made, the magistrate 
went out to the residence of the wit- 
ness, & obtained her signature to her 
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Sect. 7.—The hearing: Swb-sect. 7, E. (a), (b) & 
(c) a.] 
accused with imperfect knowledge of language.|— 
RK. v. JONES (1885), 49 J. P. 728. 
2888. Criminal Law Amendment Act, 1867 
: 85), s. 6,not complied with.|—R. v. SIMPSON 
1898), 62 J. P. 825. 
Annotation :—Refd. R. v. Holloway (1901), 65 J. P. 712. 
2889. 2 gis deposition of a dying 
person was taken by a magistrate at a hospital 
in the presence of the accused person, & all the 
requirements of Indictable Offences Act, 1848 
(c. 42), s. 17, were complied with :—Held: that 
deposition was admissible in evidence on the trial 
of the accused person for murder, although the 
requirements of Criminal Law Amendment Act, 
1867 (c. 35), s. 6, had not been complied with.— 
R. v. Katz (1900), 64 J. P. 807; 17 T. L. R. 67. 
a acre :—Refd. R. v. Lees (1907), 71 J. P. Jo, 342; 


. wv. Bros (Metropolitan Police Mag.), Ex pn. Hardy 
(1910), 27 T. L. 


R. 41; R. v. Harris (1918), 82 J. P. 196. 
2890. —— 


Place where evidence taken 
omitted..—A deposition of a dying person 
taken under Criminal Law Amendment Act, 1867 
(c. 35), s. 6, is not admissible in evidence unless it 
states the place where it is taken.—R. v. CURTIS 
(1904), 21 T. L. R. 87. 

2891. Necessity for notice to accused—Criminal 
Law Amendment Act, 1867 (c. 35), s. 6.|}—Q. was 
charged on an indictment with the wilful murder 
of D., his wife. The injuries which resulted in the 
death of D. were inflicted by prisoner on Dec. 18, 
1867; D., his wife, died on Dec. 23; but Q., prisoner, 
was not taken into custady till Jan. 3, 1868. On 
Dec. 22, 1867, the day before D., the wife, died. D. 
made a statement which was taken down in writing 
in the presence of the magistrate. 

At the trial it was proposed on behalf of the 
prosecution to give this statement in evidence under 
above Act, which section provides that whenever 
it is made to appear to the satisfaction of a magis- 
trate that any person dangerously ill, & in the 
opinion of a registered medical man not likely 
to recover, is able to give material information, & 
it shall not be practicable to take the examination 
in accordance with Indictable Offences Act, 1848 
(c. 42), s. 17, it shall be lawful for the justice to 
take in writing the statement on oath of such 
person, etc., & if on the trial such person be dead, 
it may be read, provided it be proved to the 
satisfaction of the ct. that notice of the intention 
to take such statement has been served upon the 
person against whom it is proposed to be read in 
evidence, & he had, or might have had, an oppor- 
tunity of cross-examining the deceased person who 

















depositions as already taken, neither trial.—R. 1%. 
prisoner nor his counsel being present, 
& afterwards resumed the inquiry at 
his own office, prisonor being present, 
but not the witness, & on the evidence 
already taken prisoner was committed 
for trial. At the trial the witness was 
proved to be too ill to attend, & her 
depositions taken as above were ten- 
dered by the Crown & admitted :—~ 
‘Held: the depositions were improperly 
received in evidence, prisoner’s counsel 
not having had a full opportunity of 
cross-examining the witness.—R. v. 
TREVANNE (1902), 22 C. L. T. 385; 
40. L. R. 475; 1 0. W. R. 587; 6 
Can. Crim. Cas. 124.—OAN. 


with a jur 


evidence. The 


made the statement :—Held: the proviso overrode 


SNEI 
N.S. R. 400.—CAN 


l. Where no objection by defence— 
Duty of judge.}—Prisoncr was tried 
upon an indictment for 
rape, & seduction. After giving evi- 
dence at the preliminary hear 
girl upon whom the crime was alleged 
to have been committed died. On the 
trial, counsel for the Crown, without 
proving the evidence of the girl taken 
on the preliminary hear 
objection from counsel for prisoner, 
read to the jury from his brief what 
purported to be a copy of the girl’s 


GROVE (1906), 39 


ury found prisoner 
guilty on the first count. 


CRIMINAL LAW AND PROCEDURE. 


the whole section, & the statement could not be 
read in evidence without proof of notice having 
been given to the accused, before it was taken ; 
& the statute could have no operation in the case 
of a deposition taken while the accused person was 
keeping out of the way, as the notice was required 
to be given to the accused beforo the taking of the 
statement, & not simply before the reading of it.— 
R. v. QUIGLEY (1868), 18 L. T. 211. 

2892. Notice in writing.]—The above 
sect. provides in cases of indictable offences for the 
taking of the statements on oath or affirmation 
of persons dangerously ill & not likely to recover, 
& for the reading of the same in evidence under 
certain circumstances, ‘‘ provided it be proved to 
the satisfaction of the ct., inter alia, that reason- 
able notice of the intention to take such statement 
has been served upon the person, whether prose- 
cutor or accused, against whom it is proposed to 
be read in evidence :—-Held: the notice intended 
by the sect. is a notice in writing, & such a state- 
ment was inadmissible against a prisoner where 
he had only had oral notice of the intention to 
take the same, although he was present when the 
statement was taken.—R. v. SUURMER (1886), 17 
Q. B. D. 323; 55 L. J. M. C. 1538; 55 L. T. 126; 
50 J. P. 743; 34 W. R. 656; 27. L. R. 737; 16 
Cox, C. C. 94, 0. C. R. 

Annotation :—Refd. R. v. Harris (1918), 82 J. P. 196. 


2893. Inadmissible evidence—To be omitted.|— 
When a deposition contains statements that are 
not evidence, the ct. may, on such deposition being 
put in & read at the trial, order such parts as 
contain such inadmissible statements to be 
excluded & not read to the jury. 

Where deft. gives evidence on his own behalf, 
counsel for another deft. cannot ask him further 
questions on behalf of his client without giving 
the prosecution the right of reply. But if the 
evidence given by the witness has been hostile 
to another deft.; counsel for such deft. has the 
right to cross-examine without giving such right 
of reply.—R. v. PAGET (1900), 64 J. P. 281. 

2894. -|—On Dec. 5, 1906, a coroner’s 
jury returned a verdict of wilful murder against 
prisoner. A witness called before the coroner 
committed suicide immediately after the inquest, 
& before the preliminary inquiry before the magis- 
trates, which took place on Dec. 11, 1906, when 
the accused was committed for trial on the charge 
of wilful murder. 

Prisoner had been present at the coroner’s 
inquest & had been represented there by a solr., 
who had cross-examined the witness in question. 
The deposition of this witness as taken by the 
coroner contained statements made to the witness 














should be discharged.—R. v. POWERLL 
(1919), 27 B. C. R. 252.—CAN. 

m. Sufficiency of deposition — On 
more sertous charge./—Accused was 
charged with a certain offence at a 
police ct. & was then brought to a 
room where a witness was lying 
dangerously ill & was again charged 
& informed that witness was about to 
give evidence. The deposition of 
the witness was then taken. Subse- 
quently accused was committed for 
trial on the offence charged before the 
same justice :—Held; the deposition 
was taken on a proliminary or other 
investigation within Justices Act, 
1902, s. 409 (3), & was admissible in 


the 


» & without 


On & stated 


k. Accused not assisted by counsel. 
-——Where the accused was not assiste 
by counsel when the deposition was 
taken :—/icld: it would not properl 
be received in evidence agains m 
as there was no other evidence nothing 
was to be gained by requiring another 


case as to whether the trial judge 
should have allowed the girl’s evidence 
to be read :—Held: though counsel 
for prisoner neglects to object, it is 


the duty of the judge in a criminal. 


case to see that proper evidence only 
is before the jury, & the prisoner 


evidence on the trial of the accused for 
an offence of a more serious nature.— 


A.-G. OF NEw SoutTH WALES ». 
n. Evidence in preliminary trial— 


Subsequent death of witness.}—In the 
proceedings before a magistrate on 4& 


Part VII.—TRrau 


in prisoner’s absence :—Held: on proof of the 
death of such witness & that such deposition had 
been duly signed both by the coroner & the wit- 
ness, & that prisoner was present & had full oppor- 
tunity of cross-examining such witness by her solr., 
the deposition was admissible at the subsequent 
trial of prisoner at assizes, but such portions as were 
obviously hearsay, or on other grounds inadmissible 
as legal evidence, should not be read to the jury.— 
R. v. COWLE (1907), 71 J. P. 152. ? 
Annotation :—Refd. R. v. Black (1909), 74 J. P. 71. 


2895. Consent of prosecutor necessary—To read- 
ing of deposition.|——The deposition of a witness for 
the prosecution, who has gone to sea, cannot be 
read in evidence on the part of prisoner, without 
consent on the part of the prosecutor, but with 
such consent it may be.—R. v. HAGAN (1837), 
80. & P. 167. 

Annotations :—Folld. R. v. Hunt (1847), 2 Cox, C. C. 261. 

Consd. R. v. Austen (1856), 7 Cox, C. C. 55. 

2896. Mere absence insufficient.|—If the de- 
position of a witness on charge of an indictable 
offence has been regularly taken before a magis- 
trate, & at the time of trial such witness is dead or 
so ill as not to be able to travel, the deposition may 
be read as evidence against prisoner. So also if 
it be proved that the witness is kept away by 
prisoner’s procurement. But such deposition is 
not admissible on the ground, merely,, that the 
prosecutor, after using every possible endeavour, 
cannot find the witness. If procurement of the 
absence be shown, & there are several prisoners, 
the deposition is evidence against those only who 
are proved to have procured the absence.—R. v. 
ScaIre (1851), 17 Q. B. 238; 2 Den. 281; 4 New 
Sess. Cas. 731; 20 L. J. M. C. 229; 171. T. 0.58. 
152; 15 J. P. 681; 15 Jur. 607; 5 Cox, OC. O. 
243; 117 H.R. 1271. 


Annotations :—Refd. R. v. Bertrand (1867), L. R. 1 P. C. 
520; R. vw. Murphy (1869), L. R. 2 P. C. 535; R. v. 
Duncan (1881), 7 Q. B. D. 198; R. v. Hampshire (1887), 
aan ae R. v. Simpson, Hx p. Smithson (1913), 


2897. ]—A deposition taken before a 
magistrate on a charge of felony against prisoner, 
cannot be read in evidence against him on his 
trial, merely because the witness is absent, &, 
resident in a foreign country.—R. v. AUSTIN 
(1856), Dears. C. C. 12; 25 L. J. M. C. 48; 26 
L. T. O. S. 261; 20 J. P. 54; 2 Jur. N.S. 95; 
4W.R. 287; 7 Cox, C. C. 55, 0. C. R. 
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(b) Discretion of Judge. 

2898. General rule—May postpone trial.|— 
Where in @ criminal case a witness for the prose- 
cution is so ill as not to be able to travel, the judge 
may, at his discretion, permit the deposition to be 
read to the jury, under Indictable Offences Act, 
1848 (c. 42), s. 17, or postpone the trial to the next 
assizes.—R. v. Tait (1861), 2 F. & F. 558. 

2899. Discretion is absolute.|—R. v. STEPHEN- 
son, No. 2907, post. 


(c) Absence caused by Illness. 
i. In General. 


See Indictable Offences Act, 1848 (c. 42), s. 17. 

2900. Sufficiency of reason—JInability to attend 
assizes—Bedridden.]—On the trial of a case of 
felony where the prosecutor is bedridden & not 
likely to be ever able to attend the assizes his 
dispositions taken by the committing magistrate 
in the presence of the prisoner may be given in 
evidence.—R. v. WILSHAW (1841), Car. & M. 145. 

2901. Danger to life sufficient.|—R. v. 
Day, No. 2879, ante. 

2902. .|}—A witness, who had been 
examined before the committing magistrate, came 
to the assize town where the ct. was sitting, but 
before the trial came on returned to his home by 
the advice of a medical man, who deposed that in 
his judgment it would have been highly dangerous 
for the witness to remain. While the trial was 
going on the witness was on his way home :— 
Held: the witness was ‘‘ unable to travel’ within 
the meaning of Indictable Offences Act, 1848 
(c. 42), s. 17, & consequently his deposition before 
the committing magistrate might be read in 
evidence.—R. v. WICKER (1854), 18 Jur. 252. 

2903. ——— Too ill to give evidence—Not too {ill 
to travel.|—If a witness has had an attack of 
paralysis & is unable to hear or speak or give 
evidence, & his physician does not permit him to 
go about, his deposition may be read under 
Indictable Offences Act, 1848 (c. 42), s. 17, though 
it would not endanger his life to travel or be brought 
into ct.—R. v. COCKBURN (1857), Dears. & B. 203 ; 
26 L. J. M. C. 136; 209 L. T. 0.8. 114; 21 J. P. 
358; 3 Jur. N.S. 447; 5 W. R. 570; 7 Cox, C. C. 
265, C. C. R. 

2904. .]—A witness who had been 
examined, before the magistratc, & whose deposi- 
tion was returned, was at the trial, said to be too 




















charge of causing grievous hurt, two 
witnesses, one of whom was the person 
assaulted, were examined on behalf of 
the prosecution. Prisoners wore com- 
mitted for trial. Subsequently the 
person assaulted died in consequence 
of the injuries inflicted on him. At the 
trial, before the judge, charges of 
murdor & of culpable homicide not 
amounting to murder were added to 
the charge of grievous hurt. The 
deposition of the deceased witness was 
put in & read at the Sessions trial :—- 
Held: the evidence was admissible, 
notwithstanding the additional charges 
before the Sessions Ct.—He ROcHIA 
MOHATO, R. v. ROCHIA MOHATO (1881), 
aunt R. 7 Cale. 42; 8 C. L. R. 273.— 








oO. -J— Where a_ witness 
for the prosecution was examined 
before a committ magistrate, but 
was not cross-ex ned, & then died 
before the case came on for trial to 
the Sessions Ct., & his deposition was 
tendered in evidence at the trial :— 
id ee : ne Cana bon sa pg aa 

» Uv. BASVANTA »L L. R. 
Bom. 168.—IND. = 


Pp. —— Witness abroad.}—If it 
be satisfactorily proved that a Crown 


witness is out of Canada his depositions 
OD a arte erat 2 inquiry are admissible 
under Criminal Code, s. 999, & may 
constitute the corroboration of a 
charge required under sect. 1002.—R. 
v. BERRY (1922), 39 Can. Crim. Cas. 
127; 55 N.8. R. 247.—CAN. 


PART VII. SECT. 7, SUB-SECT. 7.— 
E. (b). 


qa. General rule.}—When the admiesi- 
bility of a deposition isin question at a 
criminal trial, all relevant questions 
of fact are to be determined by the 
presiding judge, & his decision is 
conclusive unless it is manifestly not 
warranted by the evidence.—-A.-G. OF 
New Soutu WALES v. JACKSON (1906), 
3 C0. L. R. 730.—AUS. 


2899 i. Discretion i3 absolute.|}—Upon 
@ prosecution for uttering forged notes, 
the deposition of one S., taken before 
the police magistrate on the preliminary 
investigation was read, upon proof that 
8. was absent from Canada :—Held: 
the admissibility of the deposition was 
in the discretion of the judge at the 
triaL—R. v. NELSON (1882), 1 O. R. 
500.—-CAN. 

2899 ii. ——.}— Where a witness could 
not be found after diligent search, the 


ct. in a trial for murder refused to 
allow the witness's depositions, which 
contained evidence of an alleged con- 
versation to be read to the jury 
although in the ct. below accused 
had been legally represented & the 
witness had been cross-examined at 
considerable length.—R. v. BALFOUR, 
(1918) C. P, D. 386,—S. AF. 


- (GC) I. 


r. Sufficiency of reason—Benefit. of 
health.}—The depositions, taken before 
justices, of a medical witness, who was 
absent from the trial of a prisoner on 
account of having to go to Sydney for 
the benefit of his health :—Held: 
admissible.—R. v. PENN (1871), 2 
Q. 8S. C. R. 177.—AUS. 


2901 i. Danger to life sufficient.] 
—QOn the evidence of a medical man 
that a witness, who lived 40 miles 
from the ct. expected her confinement, 
& that it would be dangerous to her 
life to attend ct., her say er was 
admitted in evidence :—Held:; it was 
rightly received.—R. v. WEBSTER & 
us.” (1880), 1 N. S. W. L. R. 331.— 
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ill to give evidence, though not too ill to be able 
to travel. His deposition was read.—R. v. WILSON 
(1861), 8 Cox, C. C. 453. 

2905. Sufficiency of evidence—Whether medical 
evidence essential.|—Where in a criminal case a 
witness is ill, & is attended by a surgeon, the judge 
at the trial will not receive the witness’s deposition 
in evidence under Indictable Offences Act, 1848 
(c. 42), s. 17, unless the surgeon attend at the trial 
to prove that the witness is unable to travel. 
But where a witness is permanently disabled & 
is not attended by a surgeon, other evidence that 
the witness is unable to travel may be sufficient.— 
R. v. RILEY (1851), 3 Car. & Kir. 116 

2906. -]—In the absence of medical 
evidence, deposition not allowed to be read.— 
R. v. WELTON (1862), 27 J. P. 24; 9 Cox, C. C. 296. 
Annotation :—Consd. R. v. Noakes, [1917] 1 K. B. 581. 


2907. -|—Upon the trial of prisoner 
for obtaining money by false pretences, it was 
proved, by a female servant & the brother of the 
prosecutrix, that she was daily expecting her 
confinement, & the latter stated that she was 
‘‘ poorly otherwise,’ & was, therefore, too ill to 
travel :—Held: upon this evidence Indictable 
Offences Act, 1848 (c. 42), s. 17, authorised the 
presiding judge to receive the depositions of the 
prosecutrix taken before the committing magis- 
trate. There may be incidents, with regard to 
parturition, to bring the case within the statute. 
It is in the discretion of the presiding judge to 
determine whether the evidence of illness is suffi- 
cient. It is not necessary in such case to produce 
medical evidence.—R. v. STEPHENSON (1862), 
Le. & Ca. 165; 31 L. J. M. C. 147; 61. T. 334; 
26 J. P. 484; 10 W. R. 546; 9 Cox, C. C. 156; 
sub nom. R. v. STEVENSON, 8 Jur. N.S. 522, C.C. R. 
Annotation :-—Apld. R. v. Noakes, [1917] 1K. B. 581. 


2908. -]—The deposition of a marricd 
woman was allowed to be read on the trial of a 
case of felony, on the evidence of her husband, 
without medical evidence, that she was, from 
pregnancy, unable to travel.—R. v. CROUCHER 
(1862),3 F. & F. 285. 

2909, ——- -——.]—Indictable Offences Act, 
1848 (c. 42), s. 17, provides that, if upon the trial 
of an indictment it shall be proved by ‘‘ any 
credible witness ” that a person whose deposition 
shall have been taken before a justice is ‘‘ so ill 
as not to be able to travel,’’ the deposition may be 
read as evidence in the prosecution :—Held: the 
credible witness need not be a medical man.— 
R. v. NOAKES, [1917] 1 K. B. 581; 861L. J. K. B. 
504; 116 L. T. 705; 81 J. P. 140; 33 T. L. R. 
201; 61 Sol. Jo. 284; 25 Cox, C. C. 722; 12 
Cr. App. Rep. 204, C. C. A. 

2910. No evidence as to nature of illness.]— 
A superintendent of police, having seen a police- 
man, a material witness, in bed two days before 
the trial, & stating-that he appeared ill, & so weak 
that he could not get out of bed :—Held: this, 
without medical evidence, or any evidence as to 
the nature of the illness, was not sufficient to admit 
the policeman’s deposition.—R. v. WILLIAMS 
(1865), 4 BF. & F. 515. 

2911. Evidence must be recent.|—-Upon the 
trial of a prisoner it was proposed to put in evi- 
dence the deposition of a witness absent through 
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2915 i. Pregnancy.}—The words “‘ so 
ill as not to be able to travel ”’ include 


the case of a woman sworn by her 
husband to be not in a fit state to 
travel on account solely of approaching 
confinement, & a conviction supported 
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illness. The evidence that he was unable to travel 
was that of a medical man, who last saw the 
witness on the Monday previous to the trial, 
which took place on Wednesday :—Held: this 
was not sufficient, & the deposition was rejected.— 
R. v. BULL (1871), 12 Cox, C. C. 31. 

2912. ——.]—R. v. FARRELL, No. 2930, post. 

2918. Evidence given before coroner— 
Admissibility of coroner’s depositions.|—(1) Where 
a medical man testified that the attendance of a 
witness aged eighty-seven, who had given evidence 
before a coroner, would be dangerous to her life 
& that he would not answer for the consequences 
if she were required to appear in ct., but that she 
is suffering from no illness beyond great nervous- 
ness which may bring on a fit of apoplexy if she 
has publicly to give her evidence :—Held: her 
deposition taken before the coroner was not 
admissible. 

(2) Where the deceased made certain state- 
ments first to a doctor & then to a nurse, both in 
the absence of prisoner, of a directly contradictory 
nature but both relating to certain wounds upon 
the deceased, which ultimately caused her death :— 
Held: although the names of both the witnesses 
were in the back of the indictment & both had been 
called before the grand jury, the prosecution were 
not bound to call such witnesses simply because 
their names were in the back of the indictment, 
& if the defence insisted on having the statement 
from the nurse which was favourable to prisoner’s 
version of the affair given in evidence, the prosecu- 
tion would then be entitled to give the other state- 
ment, the one to the doctor, in reply, as rebutting 
ree v. THOMPSON (1876), 18 Cox, OC. C. 

81. 

2914. .|—Proof by a police sergeant 
that a witness is apparently very close indeed to 
her confinement is not sufficient evidence of her 
inability to attend the ct. so as to allow her de- 
positions taken before the coroner to be read. 
Coroner’s depositions stand on the same footing 
as depositions taken before magistrates, & the 
provisions of Indictable Offences Act, 1848 (c. 42), 
apply.—R. v. BuTCHER (1900), 64 J. P. 808. 


li. Particular Illnesses. 


2915. Pregnancy.|—-The deposition of a witness 
who is so far advanced in pregnancy as to make 
her unfit to travel to the assize town cannot be 
read in evidence under Indictable Offences Act, 
1848 (c. 42), s. 17, which makes the deposition 
admissible if it be proved that the person whose 
deposition shall have been taken “is so ill as not 
to be able to travel.’’-—R. v. OMANT (1854), 6 Cox, 
C. C. 466. | 

2916. |—Qu.: whether pregnancy & a 
confinement of women is an “ illness ’’ within the 
meaning of Indictable Offences Act, 1848 (c. 42), 
s. 17, so as to excuse their absence as witnesses if 
unable from that cause to travel, & enable their 
depositions to be read.—R. v. WALKER (1857), 
1F. & F. 534. 

2917. .|—R. v. STEPHENSON, No. 2907, ante. 

2918. .|—R. v. PARKER & ASHWORTH (1862), 
Archbold’s Criminal Pleading, Evidence & Prac- 
tice, 22nd ed. 342. 

2919. .|—R. v. CROUCHER, No. 2908, ante. 

2920. .|—It was proposed to read, on the 
trial at the assizes, the deposition of a witness 
called before the magistrates, on the same charge, 


























by the depositions of such an absent. 
woman was affirmed by the ct.—R, 
v. AH PocK (1864), 1 . W. & A’B, 
127.—AUS. 
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now absent by reason of pregnancy. Evidence 

given by a doctor on Feb. 5, that he had last seen 

the witness on Jan. 29, & that she was then daily 
expecting her confinement, which had not yet 
taken place, was held to be sufficient to entitle 

deposition to be read at the trial on Feb. 5.—R. v. 

HEESON (1878), 14 Cox, C. C. 40. 

2921. ———.]—Pregnancy may create an ‘ ill- 
ness’? within the meaning of Indictable Offences 
Act, 1848 (c. 42), s. 17, so as to give the presiding 
judge discretionary power to admit in evidence 
upon & criminal trial the deposition of a witness, 
duly taken, who owing to pregnancy is proved to 
be unable to travel.—R. v. WErLINGSs (1878), 3 
Q. B. D. 426; 47 L. J. M. C. 100; 388 L. T. 652; 
42 J. P. 615; 26 W. R. 592; 14 Cox, C. C. 105, 
Cc. O. R. 

2922. -|—Pregnancy alone may be ground 
for the admission of a deposition.—R. v. Goop- 
FELLOW (1879), 14 Cox, 0. C. 326. 

Annotation :-—Folld. R. v. Marsella (1900), 17 T. L. R. 164. 
2923. .|—R. v. ButcHer, No. 2914, ante. 
2924. Recent confinement.|—A witness who had 

been examined before the magistrates was absent, 

& it was proved that one week ago she had been 

delivered of a child & was still unable to travel :— 

Held: under Indictable Offences Act, 1848 (c. 42), 

s. 17, the deposition of such witness was admis- 

sible.—R. v. Harvey (1850), 16 L. T. O. S. 518; 

ee nom. R. v. HARNEY, 14 J. P. 592; 4 Cox, C. C. 
2925. .]}—It must not be supposed that the 

fact of a woman having been delivered nine days 

ago constitutes an illness within the meaning of 

Indictable Offences Act, 1848 (c. 42), s. 17, but 

we have it in evidence that she was delivered of a 

dead child, which would tend to produce a morbid 

state of body, & her deposition may be read 

(WILLES, J.).—R. v. WILTON (1858), 1 I. & F. 309. 

Annotation :—Refd. R. v. Walker (1859), 1 F. & I. 534, 


2926. .]|—A recent confinement of a woman, 
which renders her unable to travel, is an illness 
within Indictable Offences Act, 1848 (c. 42), s. 17, 
So as to empower the judge at the trial to allow 
her deposition taken at the police ct. to be read.— 
R. v. MARSELLA (1900), 17 T. L. BR. 164. 

2927. Bowel complaint.}—A witness, who had 
been examined before the magistrate, came up 
five miles from the country & gave her evidence 
before the grand jury. She went back at night 
& returned in the morning for two days, during 
which she was waiting for the trial to come on. 
At the trial, on the third day, it was proved that 
she had been attacked that morning with a bowel 
complaint, & that when the policeman left her 
residence early on that day, she was unable to 
travel :—Held: her evidence was not admissible, 
as the Common Sergeant was not satisfied that the 
witness was so ill as to be unable to travel.—R. v. 
Harris (1850), 16 L. T. O. S. 513; 1435. P. 592; 
4 Cox, O. 0. 440. 

2928. Cold & inflammation.]—A witness who had 
been examined before the magistrate was proved, 
at the trial, to have been in bed the night before 
with a cold & inflammation, & that on a person 
calling at his house that morning he had been told 
that he was very bad:—Held: the deposition 
could not be read.—R. v. ULMER & HOOPER (1850), 
16 L. T. 0. 8S. 513; 4 Cox, C. OC. 442; sub nom. 
R. v. ULLMER, 14 J. P. 689. 

2929. ‘* Usual winter complaint.’’]—-A witness in 
bed a few days before the trial having, as he said, 

his usual winter complaint,” there being no 
evidence what that was, & whether it was more 
than a mere cold, & whether it still subsisted, or 
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would render it unsafe for him to travel, & no 
medical witness called, though a medical certificate, 
that a few days ago the witness was not in a fit 
state to attend proffered in evidence :—Held: 


sthere was not sufficient evidence within Indictable 


Offences Act, 1848 (c. 42), s. 17, that the witness 
was too ill to travel at the time of the trial.— 
R. v. DENNIS (1862), 3 F. & F. 502. 

2930. Nervousness.]—At the trial of an indict- 
ment it was proposed to rcad the deposition of a 
witness on the ground that the witness was so ill 
as not to be able to travel. The evidence upon 
that point was as follows: The medical attendant 
of the witness was called & said, ‘‘ I know M. L. 
She is very nervous, & seventy-four years of age. 
I think she would faint at the idea of coming into 
ct., but I think that she could go to London to see 
a doctor without difficulty or danger. I think 
the idea of seeing so many faces would be dangerous 
to her, & that she is so nervous that it might be 
dangerous to her to be examined at all. I think 
she could distinguish between the ct. going to 
her house & she herself coming to the ct.’”’ The 
witness whose deposition it was proposed to read 
lived not far from the ct. :—Held: the deposition 
was not admissible—R. v. FARRELL (1874), 
L.R.2C.C. R. 116; 43 L. J. M. C. 94; 30 L. 7. 
404; 38 J. P. 390; 22 W. R. 578; 12 Cox, C. C. 
605, C. C. R. 
orale :—Folld. R. v. Thompson (1876), 13 Cox, C. C. 


2931. ——.]—R. v. Tuompson, No. 2913, ante. 


(d) Insanity of Witness. 

2932. General rule.|}—Qu.: whether evidence of 
declarations of a pauper, dead or insane, relative 
to his settlement, be admissible ? 

In the two cases alluded to it was held that, 
when he is dead, his declarations may be received 
in evidence; & the being in a state of insanity, 
which introduces the same impossibility of pro- 
ducing him as if he were dead, makes the evidence 
equally admissible (AsHURST, J.).—R. v. ERISWELL 


(INHABITANTS) (1790), 3 Term Rep. 707; 100 

EK. R. 815. 

Annotations :—Consd. R. v. Hill (1851), 2 Den. 254; Haines 
v. Guthrie (1884), 13 Q. B. D. 818. Refd. R. v. Kerry 


Frystone (1801), 2 Hast, 54; Figg v. Wedderburne (1841), 
11 L. J. Q. B. 45. Mentd. Smith v. Kdge (1796), 6 Term 
Rep. 562; Johnson v. Lawson (1824), 2 Bing. 86; Wright 
v. Doe d. Tatham (1838), 7 L. J. Ex. 340; R. v. Walsh 
(1850), 5 Cox, C. C.115; Bird v. Keep, [1918] 2 K. B. 692. 
2933. J|—R. v. Ferry FRyYSTONE (IN- 
HABITANTS) (1801), 2 Hast, 54; 102 E. R. 289. 
Annotation :—Refd. R. v. Addingham (1848), 12 Q. B. 63. 
2934. .]|—If a witness is actually insane at 
the time of the trial of an indictment for a mis- 
demeanour, his deposition, taken before the com- 
mitting magistrate, is receivable in evidence, the 
same as if the witness were dead, although the 
insanity of the witness may be only temporary ; 
but if it appear that the witness be not insane, 
but that the witness has been suffering from de- 
lirium & depression of spirits, in consequence of 
a blow on the head, & that his intellects are affected 
by the injuries he has received, but it be the opinion 
of his physician that he will recover, the deposition 
of the witness, taken before the committing 
Magistrate, is not receivable in evidence.—R. v. 
MARSHALL (1841), Car. & M. 147. 








(e) Witness kept away by Accused. 
2935. General rule.|—R. v. Morirey (LORD) 
(1666), 6 State Tr. 770; Kel. 53; 1 Sid. 277; 84 


HK. R. 1079. 

Annotations :—Refd. R. v. Scaife & Rooke (1851), 2 Den. 
281. Mentd. R. v. Me widee (1706), Kel. 119; R. v. 
Oneby (1727), 1 Barn. K. B. 17. 
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‘ — ——.]—R. 1. HARRISON (1692), 12 State 

r. 833. 

Annotations :—Refd. R. v. Scaife & Rooke (1851), 2 Den. 
281. Mentd. R. ». Ball (1910), 6 Cr. App. Rep. 238. 
2987. .|—In a case of rape, if it were proved 

on the part of the prosecution that the party 

alleged to have been ravished had been kept out 
of the way by the prisoners, the judge would allow 
her oy ne dee before the magistrate to be given 

re sa ence.—R. v. GUTTRIDGE (1840), 9 OC. & P. 


Annotations :—Consd. R. v. Lillyman, (1896) 2 Q. B. 167. 
Mentd. R. v. St. George (1840), 9 C. & P. 483; KR. v. Scaife 
(1841), 9 Dowl. 555; J. v. Bird (1851), 2 Den. 94. 


2938. -I—R. v. SCAIFE, No. 2896, ante. 








(f) Depositions before Coroners. 
See CORONERS, Vol. XITI., pp. 245, 256-258. 


(g) Deposition taken on a Different Charge. 


2939. Charge on trial different from charge 
before justices—Same transaction—General rule.] 
—A deposition properly taken under Indictable 
Offences Act, 1848 (c. 42), before a magistrate 
against a prisoner on a charge of assault, is not 
reccivable in evidence against him on a trial for 
feloniously wounding, although on both charges 
the transaction be the same, & the witness be 
too ill to attend the trial for the felony. 

Such a deposition is only receivable in evidence 
where the indictment is for the same identical 
offence as that charged before the justice, & upon 
which such deposition was taken.—R. v. LEp- 
BETTER, JENKINS, BRAIN & GOODE (1850), 3 Car. 
& Kir. 108. 

Annotations :—Consd. R. v. Dilmore (1852), 19 L. T. O. S, 
50; R. v. Beeston (1854), Dears. C. C. 405. Refd. R. v. 
Paul (1890), 25 Q. B. D. 202. 

2940. Trial for murder—Deposition taken 
on less serious charge.|—-A deposition of the de- 
ceased was admissible in a case of murder, although 
taken when prisoner was charged with another 
offence.—Rht. v. SmirH (1817), Holt, N. P. 614; 
Russ. & Ry. 339; 2 Stark. 208, C. C. A. 


Annotations :—Consd. R. v. Hake (1845), 1 Cox, C. C. 226; 
R. v. Walsh (1850), 5 Cox, C.C. 115; R.v. Beeston (1854), 





Dears. C. C. 405. Refd. R. v. Christopher (1850), 4 Cox, 
C. C. 76. Mentd. Kz p. Bottomley, [1909) 2 K. B. 14. 
2941, |—Qu.: whether the de- 











position of a deceased person on a charge against 
prisoner of stabbing him can be read on a trial 
for the murder or manslaughter of the deceased.— 
a . rons (1852), 19 L. T. O. S. 50; 6 Cox, 
Annotation :—Refd. R. v. Beeston (1854), Dears. C. C. 405. 

2942, .]—Prisoner was charged 
before a magistrate with feloniously wounding A. 
with intent to do him grievous bodily harm, & the 
deposition of A. was taken under Indictable 
Offences Act, 1848 (c. 42), s. 17. A. subsequently 
died of the wound, & prisoner was indicted for his 
murder :—Held: on the trial of prisoner for the 
murder the deposition of A. might be read in evi- 
dence ; as, although the deposition was not taken 
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; procvede 
8s. Former charge quite distinct.|— 

Prisoner was tried in 1858, for the 
murder of M. in 1857. In 1856, by 
M. had sworn informations against 
risoner for rape. It was proved at 


the Crown. 


Prisoner married M. before the Assizes, 
& consequently the charge was 
with. At the trial in 1858, 

he informations s0 sworn, 
recognisances, were offered in evidence 
The judge received 
them, telling the jury that they were 
to regard them, not as evidence of the 
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on the same technical charge as that for which 
the prisoner was indicted, it was in fact the same 
case, & prisoner had had full opportunity for cross- 
examination. 

Semble: if the charge on the two occasions had 
been substantially different the deposition would 
not have been admissible.—R. v. BEESTON (1854), 
Dears. CO. 0. 405; 24L.J.M. 0.5; 241. T. 0.8. 
100; 18 J. P. 728; 18 Jur. 1058; 3 W. R. 56; 
80. L. R. 82; 6 Cox, C. C. 425, 0. C. R. 


Annotations :—Consd. R. v. Galvin (1865), 10 Cox, C. C. 
198. Folld. R. v. Edmunds (1909), 25 T. L. R. 658. 


2943. ——.]—R. v. Len, No. 2884, 








.]--Prisoner was indicted 
for murder, & it was suggested by the prosecution 
that the motive of prisoner was to get rid of the 
deceased, who was a witness against him for an 
assault for which he had been committed for trial, 
but acquitted, in consequence of the absence of 
the deceased. The deposition of the deceased 
taken upon the original charge of assault was 
tendered, in order to show that the deceased was 
a material witness :—Held: the deposition being 
taken prior to the passing of Indictable Offences 
Act, 1348 (c. 42), 8s. 17, was not admissible.— 
R. v. Surppey (1871), 12 Cox, C. C. 161. 

2945. ———.]—-In order to prove 
malice or motive against the accused, the deposition 
of the accused against him, taken before the 
magistrates on another charge & for which he was 
afterwards convicted, was tendered in evidence :— 
Held: admissible.-—R. v. BuckLEy (1873), 138 
Cox, C. C. 293. 

2946. —— -|—Prisoner was in- 
dicted for the murder of @ woman. At his trial 
the deposition of the woman, which was taken at 
a time when it was expected that she would recover 
& prisoner was being charged with attempted 
murder, was given in evidence:—Held: the 
deposition was properly admitted.—R. v. EDMUNDS 
(1909), 25 T. L. R. 658; 2 Or. App. Hep. 257, 
©. C0. A. 

2947. Trial for uttering forged document— 
Deposition taken on charge of obtaining money 
by false pretences.|—-Where a prisoner is charged 
before a magistrate with obtaining money by false 
pretences, & afterwards indicted for uttering a 
forged promissory note, the charges arising out 
of one & the same transaction & being in fact 
identical, & prisoner having had the opportunity 
of cross-examination before the magistrate :— 
Held: the deposition of a witness taken at such 
hearing, & who was afterwards unfit to travel to 
give evidence, was admissible & might be read at 
the trial for uttering the forged promissory note.— 
R. v. WILLIAMS (1871), 12 Cox, C. C. 101. 


























F. Statement of the Accused at Preliminary 
Examination. 


See Indictable Offences Act, 1848 (c. 42). 

2948. General rule—Put in by prosecution.]— 
(1) Where upon a criminal trial counsel for the 
defence calls prisoner as a witness under the 
provisions of Criminal Evidence Act, 1898 (c. 36), 


their consideration upon the question 
of the existence of a motive :-~Held: 
the documents were properly admitted 
in evidence for that purpose.—RK. v. 


not 
& the 
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he trial that the informations were truth or falsehood of the charge so t. When not in writing—Admissi- 
sworn by her, & subscribed by her in made, but as evidence of the fact of bility of parol evidence.}—If prisoner’s 
the presence of prisoner, & that then @ charge having been made; & that declaration before a san rl has 
a reco, ance was executed for the facts evinced by the mere existence not been taken in ting, parol 


prisoner to appear at the Assizes, 1856, 


of those documents might be taken into 


evidence of it is admissible.-—RH. », 
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but calls no other evidence, the right of the prose- 
cuting counsel to sum up the evidence against 
prisoner is not extinguished, but is merely post- 
oned until after prisoner has given his evidence. 
n exercising his right of summing up, the counsel 
for the prosecution is entitled to comment upon 
the evidence given by prisoner. 

(2) Under the provisions of Indictable Offences 
Act, 1848 (c. 42), prisoner charged with an indict- 
able offence is cautioned, & any statement made 
by him after such caution is taken down, & it is 
the invariable course at his subsequent trial, 
whether such statement tells for him or against 
him, to put it in as part of the case for the 
prosecution, treating it not as evidence, but as a 
statement made by the prisoner; & it is further 
a most ordinary thing for counsel to point out 
inconsistencies epperery in the statement (LoRD 
RUSSELL, C.J.).—R. v. GARDNER, [1899] 1 Q. B. 
150; 68 L. J. Q. B. 42; 79 L. T. 858; 62 J. P. 
743; 47 W.R. 77; 15 T. L. R. 26; 43 Sol. Jo. 
30; 19 Cox, C. 0. 177, C. C. R. 

2949. Admissibility — Whether further proof 
necessary.]|—-The prosecutor proved, that when 
prisoner was before the magistrate she was duly 
cautioned, & that she made a statement, which 
was taken down & read over to her, to which she 
made her mark, the magistrate also signing it. 
The prosecutor identified the paper by his own 
signature to his own deposition, being on the same 
sheet of paper :—Held : prisoner’s statement might 
be given in evidence without examining either the 
magistrate or his clerk.—R. v. Hearn (1841), 
Car. & M. 109. 

2950. |—Semble: the statement 
before the magistrate of an accused person, though 
taken in the form given in Indictable Offences 
Act, 1848 (c. 42), is not admissible without further 
proof under sect. 18 of that statute, unless the 
requisites contained in the proviso to that section 
have been inserted in the form, or proved to have 
been fulfilled. R. v. Kmper (1849), 13 J. P. 122; 
3 Cox, C. C. 223. 

Annotation :—-Refd. R. v. Sansome (1850), 1 Don. 545. 


2951, ——.]—Semble: before a statement 
made by @ prisoner in the presence of & duly 
signed by the committing magistrate can be 
received in evidence against him, proof must be 
given that he was cautioned in the manner pro- 
vided by Indictable Offences Act, 1848 (c. 42), 
s. 18, dehors any declaration to that effect con- 
tained in the caption of the statement itself.—. v. 
HiIGson (1849), 2 Car. & Kir. 769. 

2952, -]—Where a statement made 
by a prisoner before the committing magistrates 
appears on the face of it to have been duly taken 
under Indictable Offences Act, 1848 (c. 42), s. 26, 
& is at the trial produced from the depositions of 
the witnesses taken at the same time, & appears 
to have been transmitted with them, it is receiv- 
able in evidence without further proof.—R. ‘wv. 
eC (1849), 13 L. T. O. S. 509; 4 Cox, C. C. 


2953. .|—You ask me for the state- 
ment; I hand it down, taking notice that it is 
in the proper form & that it has been duly trans- 
mitted by the justices to the proper officer of the 
ct.; for if it appears to have been so transmitted, 
& there is nothing shown to the contrary, then it 
7 to be assumed to have been duly taken according 
ie & within the meaning of, the recent statute, & 

erefore no further evidence is necessary (ERLE, 


renner, 


FARRELL (1841), Arm. M. & O. 72. 


u. Prisoner's signature—In forgery.) 





























oF INDICTMENTS. 


—The signature of a prisoner to the 
Statement of Accused at the pre- 
liminary hearing may be tendered as 
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J.).—R. v. Hunt (1849), 18 L. T. O. S. 509; 4 
Cox, C. C. 149, n. 

2954. .]|—The examination of prisoner 
taken by the magistrate in form 11, given in the 
schedule to Indictable Offences Act, 1848 (c. 42), & 
duly returned to the ct., is admissible without proof 
of the signature of the magistrate, or of comphance 
with the proviso in sect. 18 of that statute.—lt. v. 
STEEL (1849), 13 J. P. 606. 

Annotation :—Refd. R. v. Sansome (1850), 3 Car. & Kir. 332. 

2955. -|—On Oct. 24 prisoner, when 
before the committing magistrate, & after being 
cautioned by him in the manner prescribed by 
Indictable Offences Act, 1848 (c. 42), s. 18, made 
a statement, which was taken down in writing, but 
not signed by him or by the magistrate. He was 
remanded, & on Oct. 31 brought again before the 
magistrate ; no new witnesses were examined, but 
prisoner’s attorney put some questions to a witness 
who had been examined before. Prisoner was again 
cautioned, but declined to make any statement :— 
Held: the statement made on Oct. 24 was admis- 
sible in evidence at the trial.—R. v. Bonp (1850) 
1 Den. 517; 3 Car. & Kir. 337, n.; T. & M. 242 
4 New Mag. Cas. 183; 4 New Sess. Cas. 143. 
19 L. J. M. C. 188; 13 J. P. 796; 14 J. P. 288; 
14 Jur. 399; 4 Cox, C. C. 231, C. C. R. 

Annotations :—Refd. R. v. Thomas (1850), 14 J. P. 513. 

Mentd. I. v. Faderman (1850), 4 Cox, C. C. 359. 

2956. .J—A statement made by a 
prisoner before a committing magistrate, & signed 
by prisoner & the magistrate, if taken in the form 
prescribed by the schedule to Indictable Offences 
Act, 1848 (c. 42), is admissible in evidence against 
him at his trial at common law; &, semble: under 
above statute, without proof of the magistrate’s 
signature.—R. v. SANSOME (1850), 3 Car. & Kir. 
332; 1 Den. 545; T. & M. 2860; 4 New Mag. Cas. 
80; 4 New Sess. Cas. 152; 19 L. J. M. C. 143; 
15 L. T. O. S. 119; 14 J. P. 273; 14 Jur. 466 ; 
4 Cox, C. C. 203, 6. C. R. 




















Annotation :—Refd. It. v. Hertfordshire JJ. (1910), 80° 
L. J. K. B. 437. 
2957. ——- Statement made without previous 


caution.|—A statement elicited from a prisoner 
by questions put to him without any previous 
caution by a magistrate, before whom he is brought 
in custody upon a criminal charge is not admissible 
against him in evidence at his trial —R. v. PETTIT 
(1850), 4 Cox, C. C. 164. 

Annotation :—Reid. Ibrahim v. R., [1914] A. C. 599. 

2958. Statement in answer to question by 
magistrate.]|—After the investigation before a 
magistrate on a charge of concealment of birth & 
after the accused had been cautioned in the usual 
manner & had stated that she had nothing to say, 
but before her actual committal, the presiding 
magistrate asked her what she had done with the 
body of the child:—Held: her statement in 
answer was not admissible—R. v. BERRIMAN 
(1854), 6 Cox, C. C. 388. 

Annotation :—Refd. Ibrahim v. R., [1914] A. C. 599. 

2959. To contradict defence set up on trial.] 
—Prisoner madc his defence before the committing 
magistrate, & on his trial he relied on matter of 
excuse wholly repugnant to his former statement. 
That former statement had not been given in 
evidence in the case for the prosecution, & there- 
fore the ct. would not allow it to be read after- 
wards to contradict the defence set up on trial.— 
R. v. POWELL (1842), Car. & M. 500. 

2960. Whether evidence.]—The reading, on the 








part of the prosecution, of prisoner’s statement, 


evidence against him at his trial on a 
charge of forgery.—H. v. GOLDEN 
(1905), 11 B. ©. R. 349.— CAN, 
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returned by the magistrate at the end of the 
depositions, does not give prisoner the right to 
consider the depositions as in evidence on the part 


of the prosecution, though it appear that they 
were all taken before the statement was made ; 
but if prisoner wishes to have the whole or any 


particular part of the depositions read, he must 
read it as his evidence.—R. v. PEARSON & BROOKS 
(1837), 7 C. & P. 671. 

2961. .|—Prisoner’s statement before the 
magistrate cannot, when tendered generally, be 
received as evidence on his behalf. Prisoner’s 
statement is evidence against him, but not for 
him. But what he said, before the magistrate, he 
may repeat through his counsel.—h. v. HAINES 
(1858), 1 F. & F. 86. 





Susp-setcr. 8.—ToEe DEFENCE. 
A. Order. 


2962. Joint indictment.|—When several pris- 
oners are defended by different counsel, the 
order of their defences is not to be determined 
by the seniority of their counsel at the bar, but on 
the precise offence charged against each; & in a 
well-drawn indictment, the order in which the 
prisoners should be called on for their defence 
usually coincides with the order of their names in 
the indictment.—R. v. MEapows (1856), 2 Jur. 
N.S. 718. 

2963. -]—Where several persons are in- 
dicted for the same offence, the order in which 
they should be called on to make their defence 
is not determined by the order in which their 
names stand in the indictment.—R. v. HOLMAN & 
POPLETT (1857), 3 Jur. N. S. 722. 

2964. -|—Where two prisoners were in- 
dicted for the same offence, with a second count 
charging one of them as accessory after the fact, 
the prisoner named first in the indictment, though 
he had no counsel, was heard in his defence before 
the other prisoner, who was defended by counsel.— 
KR. v. THomAs & Harris (1857), 3 Jur. N.S. 272. 

2965. -]—Where two prisoners were in- 
dicted, one for larceny, & the other as receiver of 
the stolen property, the latter of whom was de- 
fended by counsel, & the former not :—Held: the 
counsel for the receiver should make his defence 
first.—R. v. BELTON & GREENGOW (1859), 5 Jur. 
N.S. 276. 

2966. Order of speeches for defence—Where 
more than one accused—In discretion of judge— 
Not by seniority of counsel.]|—On the trial of a 
cause it is in the discretion of the judge to say 
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v. Where three defended—Counsel for 
two ignorant of form of accusations. } 
—A., B. & C. were charged on a joint 
presentment with conspiracy to de- 
fraud. <A. gave evidence on his own B. 
behalf & called witnesses. B. gave 
evidence on his own behalf, but called 
no witnesses & did not cross-examine 
any of A,’s witnesses. ©. gave no 
evidence & called no witnesses, & made 





way in 


did ask a few questions of one of A.’s {1922} V. 
witnesses. The evidence given affected 
all the accused, who were separately 
represented by counsel. On the point 
of order in which, after the close of 
the evidence, counsel should address 
the jury:—Held: the general rule 
that. where upon a joint presentment 


nesses.] —- A. 


but B. was not. 


one prisoner calls evidence which is 
applicable to the others, the Crown has 
a right of general reply, is correct, & in his 
should usually be adhered to, but the 
rule is not inflexible &, in the peculiar 
circumstances of this case, counsel for 
& ©. being really unaware of the 
which the facts would be 
presented against their respective 
clients counsel for <A. 
address the jury followed by counsel 
for the Crown, counsel for B. & counsel 
at the trial no unsworn statement, but for C. in that order.—R. v. ORTON, 
. R. 469.—AUS. 


a. Where one accused calle no wit- 
B., being jointly 
charged with intent to commit a 
felony, A. was represented by counsel 
The Crown evidence 
was that A. & B. had committed the 
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in what order the counsel for different defts., 


having different interests shall cross-examine & 


address the jury. The order of seniority is not 
imperative.—FLETCHER v. CROSBIE (1842), 2 Mood. 
& R. 417, N. P. 

2967. Order of names in indict- 
ment.|—Where the counsel for several prisoners 
cannot agree as to the order in which they are to 
address the jury, the ct. will call upon them, not 
in the order of their seniority, but in the order in 
which the names of the prisoners stand in the in- 
dictment. But where the counsel for one prisoner 
has witnesses to fact to examine, the counsel for 
another cannot be allowed to postpone his address 
to the jury until after those witnesscs have been 
examined.—R. v. BARBER (1844), 1 Car. & Kir. 
434; 8 J. P. 6443 sub nom. R. v. RICHARDS, 
BARBER, FLETCHER & DOREY, 3 L. T. O. S. 142; 
1 Cox, C. C. 62. 

Annotation :—Reld. R. v. Rowlands (1851), 5 Cox, C. C. 436. 


2968. Order of professional standing.]} 
—R. v. ESDAILE (1858), 1 F. & F. 213. 
Aa :—Mentd. R. v. Charlesworth (1861), 1 B. & S. 




















2969. —— One of two undefended— 
Undefended prisoner first.|—I{ two defts. are in- 
dicted for a conspiracy, the judge will, under 
certain circumstances, permit one of defts., who 
conducts his own case, to cross-examine before 
the counsel for the other deft., & after the con- 
clusion of prosecutor’s case, to address the jury 
& call his witnesses, before the counsel for other 
deft. opens his case. 

A witness who is subpoenaed by a deft. indicted 
for a conspiracy, is compellable to give evidence, 
though such deft. refuses to pay his expenses; & 
the indictment having been removed by certiorari, 
& coming down to the assizes as a civil record, does 
not make any difference as to this.—R. v. COOKE 
& JENKINSON (1824),1 C0. & P. 321. 

2970. ——- ——  ——-_ ——-.|—_Where__ one 
prisoner was indicted for stealing, & the other 
for receiving, & the receiver was defended by 
counsel, but the principal felon was undefended, 
the ct. called upon the principal to makc his state- 
ment to the jury before the counsel for the receiver 
was permitted to address them.—R. v. MARTIN & 
Burt (1848), 3 Cox, C. C. 56. 

2971. Defended prisoner first. |— 
Where two prisoners are jointly indicted, & the 
second in the indictment only is defended by 
counsel, the latter will be permitted to address 
the jury before the other makes his statement, 
notwithstanding the rule established in /2. v. 
Barber, No. 2967, ante.—R. v. HAZELL & BIRD 
(1847), 2 Cox, C. C. 220. 

2972. ——- ——- -———- ———.]—_ BR. v. BALFOUR 
(1895), Zimes, Oct. 29. 














offence in company, A. having €& 
revolver at the time. <A. gave evidenc: 
own behalf in support of a) 
alibi, but was the only witness caller 
by the defence in his own case, ‘ 
B.’s wife both gave evidence on B.’ 
behalf in support of an alibt.§ <A.' 
counsel elicited from L. in cross 
examination the statement that A. 
B. were not in company at the time c 
the alleged joint offence, & from B. 
wife the statement that A. had open! 
shown to various persons @ revolv: 
whicn was found at his residence, 
which it was suggested might be tl 
revolver above referred to :—Hel 
the order of the concluding address 
should be: First, B.; secondly, pros 
cutor for the King; thirdly, counsel ? 
aoe v. CANAN, [1918] V. L. R. 390. 


should first 


t 
H 
} 


Parr VII.—IRIAL OF INDICTMENTS. 


B. Conduct of Defence in General. 

2978. Opening the case—Counsel calling wit- 
nesses has right to open his Hak Roe who 
intends to call witnesses for the defence other than 
deft. has an absolute right to open his case to 
the jury.—R. v. Hit (1911), 7 Cr. App. Rep. 1, 

C. A 


2974. Right to cross-examine co-defendant— 
Right of reply by prosecution.|—R. v. PAGET, No. 
2893, ante. 

2975. .|—When one prisoner gives evidence 
on oath inculpating another charged on a joint 
indictment, he is liable to be cross-examined by 
or on behalf of that other.—R. v. HADWEN, [1902] 
1K. B. 882; 71L. J. K. B. 581; 86 L. T. 601; 
66 J. P. 456; 50 W. R. 589; 18 T. L. R. 555; 46 
Sol. Jo. 464 ; 20 Cox, C. C. 206, C. C. R. 
Annotations :—Reid. R. v. Hunting & Ward (1908), 1 Cr. 


App. Rep. 177; RR. v. Macdonnell (1909), 2 Cr. App. Rep. 
322: R. v. Paul, R. v. McFarlane. (1920) 2 K. B. 183. 


2976. Right to cross-examine Witnesses for co- 
defendant.]—Upon the trial of A., B. & C. for a 
conspiracy, where after the case on the part of 
the prosecution is closed, C. only calls witnesses & 
examines as to a conversation between himself & 
A., the counsel for the Crown may cross-examine 
such witnesses as to any other conversation between 
A. & C., although the evidence tend chiefly to 
criminate A.—R. v. Kroru (1818), 2 Stark. 343. 

2977. No right of defence to reply.]— 
If one of two joint defts. calls witnesses, the counsel 
for the other deft. may cross-examine such wit- 
nesses, & then the counsel for the prosecution may 
cross-examine them. But the counsel for the other 
deft. cannot again address the jury upon such 
evidence.—R. v. Painrern & DaAvis (1849), 13 
J.P. 381. 

2978. Right of defence to reply.]—On 
the trial of two prisoners, jointly indicted for man- 
slaughter, & separately defended, witnesses were 
called on the part of one of the prisoners, for the 
purpose of showing that the death of the deceased 
had been caused by the act of the other :—Held: 
the counsel for the latter had a right both to cross- 
examine such witnesses, & to reply upon their 
evidence.—R. v. Woop (1853), 6 Cox, C. C. 224; 
17 J. P. 714. 

Annotation :—Consd. R. v. Hadwen, [1902] 1 K. B. 882. 

2979. -]—Where two _ prisoners are 
jointly indicted, & a witness called by one of them, 
gives evidence criminatory of the other, the latter 
has a right, by himself or his counsel, to cross- 
examine that witness & address the jury in reply 
upon the evidence so given.—R. v. BURDETT 
(1855), Dears. C. C. 431; 24 L. J. M. C. 6335 6 
Cox, C. C. 458; sub nom. R. v. Luck, 24 L. T. O.S. 
280; 19J.P.87; 1Jur.N.S.119; 3 W. R. 246; 
3.0. L. R. 440, C. C. R. 

Annotations :-——Consd. R. v. Hadwen, [1902] 1 K. B. &82. 


Refd. Allen v. Allen, [1894] P. 248. Mentd. Parnell v. 
G. W. Ry. (1876), 34 L. T. 126. 
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2980. —— ———.|—-R. v. CopLey, No. 3109, 
post. 

2981. .|—The evidence of one party 


cannot be received as evidence against another 

party in the same litigation unless the latter has 

ape an opportunity of testing it by cross-examina- 
ion. 

It appears to us to be contrary to all rules 
of evidence, & opposed to natural justice, that 
the evidence of one party should be received as 
evidence against another party, without the latter 
having an opportunity of testing its truthfulness 
by cross-examination. In the case of prisoners 
jointly charged with an offence, the jury are always 
most carefully warned that what one may say 
inculpating the other, is not evidence against that 
other. The reason is because one prisoner cannot 
cross-examine another, &, therefore, their state- 
ments condemnatory of each other, unassailable 
by cross-examination, would be valucless. But 
when two prisoners are jointly indicted, & a witness 
called by one gives evidence criminatory of the 
other, the latter has a right by himself or his 
counsel to cross-examine that witness (LOPEs, 
L.J.).—ALLEN v. ALLEN, [1894] P. 248; 63 
L. J. P. 120; 70 L. T. 783; 42 W. BR. 549; 10 
T. L. R. 456; 6 R. 597, C. A. 

Annotations -—Consd. R. v. Hadwen, [1902] 1 K. B. 882; 
Brown v. Brown, [1915] P. 83. Refd. Hensley v. Hensley 
& Nevin (1920), 122 L. T. 814; Mourilyan v. Mourilyan, 
Mourilyan v. Mourilyan & Fazil (1922), 127 L. T. 403. 
Mentd. De Gasquet James v. Mecklenburg-Schwerin, 
[1914] P. 53. 

2982. Witness for prosecution recalled—Right 
to cross-examine.|—Where, after the examination 
of witnesses to fact on behalf of a prisoner, the 
judge, there being no counsel for prosecution, 
calls back & examines a witness for the prosecution, 
the prisoner’s counsel has a right to cross-examine 
again if he thinks it material—R. v. Watson 
(1834), 6 C. & P. 653. 

2983. Taking objections—Technical objections 
must be taken at the trial.|—'T'echnical objections 
must be taken at the trial.—R. v. PAYNE (1909), 3 
Cr. App. Rep. 259, C. C. A. 

2984. Defence of insanity—Must be raised at the 











trial.|—R. v. ATHERLEY, [1909] 3 Cr. App. Rep. 
165, CO. C. A. 
2985. -|—Where deft. deliberately re- 


fuses to raise the defence of insanity at the trial 
the ct. will not allow him to raise it on appeal.— 
R. v. Simpson (1910), 75 J. P. 56; 5 Cr. App. 
Rep. 217, C. C. A. 

2986. Counsel must not quote opinions of 
medical men from books.]—-Where a plea of in- 
sanity is set up, the prisoncr’s counsel has no right 
in his address to the jury to quote the opinions of 
medical men as given in their works.—R. v. 
Croucu (1844), 3 L. T. O. S. 186; 9 J. P.10; 1 
Cox, C. C. 94. 

2987. Conduct of counsel for defence—Jury to 
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PART VII. SECT. 7, SUB-SECT. 8.—B. 


_ b. Opening the case—Must address 
jury efore witnesses examined.}]-— 
Prisoner’s counse] must, if at all, 
address the jury before he examines 
witnesses for the defence, & cannot be 
allowed ; to do so. afterwards.— 
tans S CASE (1841), Ir. Cir. Rep. 





o. -— Right. to_address jury— 
After right waived. |}—Prisoner’s counsel 
held entitled to address the jury after 
having gone into his dcfence, the 
Crown having produced a witness to 
contradict the testimony of one of 
prisoner’s witnesses, aithoul when 
the case for the Crown had closed, he 
had waived his right to address the 
jury.—MURPHY’s Case (1841), Ir. 


Cir. Rep. 117.—IR. 


d. Right to alternative defence.)— 
There is nothing in law to prevent a 
man on his trial on a chargo of culpable 
homicide from setting up an alternative 
defence.—R. v. YUSUF HUSAIN (1918), 
I. L. R. 40 AM. 284.—IND. 


e. Accused undefended — Jury ad- 
dressed by accused, }—Where an accused 
is undefended at the trial, the judge 
must be careful to point out to the 
jury tho leading points in favour of 
the defence, but where the accused 
has himself made an elaborate address 
to the jury & has refused throughout 
a long trial to have counsel anAppellate 
Ct. should not be astute in finding 

oints overlooked by the trial judge 
n his charge.—R. v. KELLY (1916), 


35 W. L. Rh. 46; 
CAN. 


f. Discretion of judge—Postponement 
of cross-examination.)—A judge in @ 
criminal case may in his discretion 
postpone the cross-examination of a 
witness.—R. v. CHUBB (1863), 2 N.S. W. 
S. C. R. 282.—AUS. 

g. Taking objections.) — Where 
prisoner is defended by counsel, any 
objection to the charge of the presiding 
judge, either for non-direction or for 
misdirection, must be taken at the 
trial], & if not then taken it cannot be 
afterwards raised, especially where the 
evidence fully sustains the verdict.— 
R. v. Fick (1866), 16 C. P. 379.—CAN. 

h. Names of witnesses—Should be 
lodged in court.}—The name & dosigna- 


11 W. W. R. 46.— 


286 


Sect. 1.—The hearing: Sub-sect. 8, B., C., D. & E.] 


take law from judge.]|—The jury should take the 
law from the judge; & therefore, where cases had 
been cited to the judge on a legal argument, & he 
had given an opinion on them, they were not 
allowed to be read to the jury in the address of 
the prisoner’s counsel to them.—R. v. PARISH 
(1837), 8 C. & P. 04. 

2988. ——— Must not suggest recommendation 
to mercy.]—It is improper for counsel for a prisoner 
to suggest to a jury to recommend a prisoner to 
mercy.—R. v. McInTyrE (1847), 2 Cox, C. C. 
379. 

2989. Discretion of counsel—When instructed 
to set up two inconsistent defences. }—If counsel is 
instructed to set up two inconsistent defences, he 
is entitled to use his discretion as to which he will 
put forward.—R. v. DENOEL (1916), 85 L. J. K. B. 
1756; 114 L. T. 1215; 32 T. L. R. 473; 25 Cox, 
©. ©. 429; 12 Cr. App. Rep. 49, C. C. A. 

2990. Summing up by counsel—Right to make 
observations on whole case.|—R. v. WAINWRIGHT 
(1875), 18 Cox, C. C. 171. 

Annotation :—Refd. R. v. Christio, [1914] A. C. 545. 


C. No Evidence to go to Jury. 


2991. Meaning of ‘‘ evidence to go to jury.’’]— 
The meaning of the phrase ‘‘ evidence to go to the 
jury ’’ is such evidence that if the jury found in 
favour of the party for whom it was offered, the 
ct. would not upset the judgment.—PARRATT v. 
Buunt & CoRNFOoT (1847), 9 L. T. O. S. 108; 
2 Cox, C. C. 242. 

2992. Duty of defending counsel—To make 
submission in a proper case.|—-In a proper case 
counsel for the defence ought to submit, at the 
close of the case for the Crown, that there is no 
evidence to go to the jury.—R. v. WHITE (1918), 
13 Cr. App. Rep. 211, C. C. A. 

2993. Duty of judge—To withdraw case on sub- 
mission—If no case.|—-When at the close of the 
evidence for the prosecution there is no case to 
go to the jury, the ct. on a submission, ought to 
withdraw the case from them.—R. v. LEACH (1909), 
2 Cr. App. Rep. 72, C. C. A. 

2994. May withdraw case where no sub- 
mission made.|—-(1) Prisoner was convicted on an 
indictment charging him with burglary, larceny, 
& receiving, & sentenced to twelve months’ im- 
prisonment with hard labour. On an appeal 
from the conviction :—Held: as the evidence only 
justified a verdict of guilty on the count for re- 
ceiving, the ct. would reduce the sentence to six 
months, as it could not feel confident that the 
sentence of twelve months would have been im- 
posed had the jury found the prisoner guilty of 
receiving only. 

(2) If at the close of the case for the prosecution 
the judge considers that there was no evidence to 
go to the jury, he might, on his own initiative, 
stop the case, but, in the absence of a submission 
on behalf of prisoner that the case ought not to 
go to the jury, he was not in law bound to stop it. 

(3) Where the case proceeds & evidence is 
given for the defence which is evidence against 
the prisoner, & on which he is convicted the ct. 
will not quash the conviction on the ground that 
there was no evidence against the prisoner in the 
case for the prosecution.—R. v. GEzorGE (1908), 





ea ee 8 ts te Her a Na RR ren 


tion of every witness to be examined 
for the defence must be duly lodged 
with the Clerk of Justiciary, & notice 
by letter to the Crown officers of the 
intention to examine such witnesses 
is not sufficient.—H.M. ADVOCATE v. 


SCOT. 





conn (or MURE) (1858), 3 Irv. 280.— 


PART VII. SECT. 7, SUB-SECT. 8.—C,  JU"Y 
k. Duty of judge—To withdraw 


CRIMINAL LAW AND PROCEDURE. 


73 J. a 11; 25T. L. R. 66; 1 Cr. App. Rep. 168, 

C. C. A. 

Annotations :—As to (2) Reta. R. v. Leach (1909), 2 Cr. App: 
Se 72. As to @) olid. R. v. Jackson (1910), 74 J. P. 
352. Refd. R. v. Fraser (1911), 76 J. P. 168; R. v. Power, 
{1919} 1 K. B. 572. 

2995. .|—J. was indicted for stealing. 
At the close of the case for the Crown there was no 
evidence against him, but he made no submission 
to that effect, & the judge who tried the case did 
not withdraw it from the jury. J. then called 
evidence on behalf of the defence, which afforded 
evidence of his guilt, & he was convicted.—R. v. 
rans (1910), 74 J. P. 8352; 5 Or. App. Rep. 22, 


2996. Where case left to jury—Although no 
evidence to go to jury——-Whether evidence called for 
defence can be regarded.]—R. v. GEORGE, No. 2994, 
ante. 

2997. ——- ——_— ———.]—J., who was a breeder 
of pheasants, left his cottage on Dec. 28, at 
3.18 a.m., with nothing in his hands. Three 
hours later he returned carrying a sack containing 
eleven tame pheasants. J. was tried for larceny, 
& the case for the prosecution consisted of the 
above facts given in evidence by the police who 
were watching J.’s cottage. No one was called to 
prove that he had lost any live tame pheasants. 
J.’s counsel submitted that there was no evidence 
of larceny to go to the jury; but this contention 
was overruled & J. was convicted :—Held: (1) 
there was no evidence of larceny to go to the jury ; 
(2) counsel for prisoner having taken the point, 
at the close of the case for the prosecution, that 
there was no evidence to go to the jury, the Ct. 
of Criminal Appeal would not look to see whether 
any evidence of larceny was elicited subsequently 
in the case for the defence.—R. v. JOINER (1910), 
74 J. P. 200; 26 T. L. R. 265; 4 Cr. App. Rep. 
64,0. C. A. 


Annotations :-—N.F. R. v. Fraser (1911), 7 Cr. App. Rep. 99; 
R. v. Power, (1919) 1 K. B. 572. 


2998. 
2995, ante. 
29 











—— ——.|—R. v. Jackson, No. 











‘ -|—There was no suffi- 
cient evidence when the case for the prosecution 
closed to be left to the jury... . Of course, if the 
evidence for the defence supported what was 
wanting the ct. would not interfere (LORD ALVER- 
STONE, C.J.).—R. v. PEARSON (No. 1) (1908), 72 
J. P. 449; 1 Or. App. Rep. 77, C. C. A. 


Annotations :—Reld. R. v. Howells & Allen (1908), 1 Cr. App. 
Rep. 197; R. v. Fraser oe 7 Cr. App. Rep. 99; R. v. 
Power, [1919] 1 K. B. 672. 


8000. -|—Where an objection is 
taken by counsel unsuccessfully, & he then calls 
evidence, this ct. is not bound to disregard the 
effect of that evidence (LORD ALVERSTONE, C.J.).— 
R. v. FRASER (1911), 76 J. P. 168; 7 Cr. App. 
Cas. 99, C. C. A. 

Annotation :—Folld. R. v. Power, [1919] 1 K. B. 672. 


3001. -]|—Where at the close of 
the case for the prosecution it is submitted that 
there is no evidence to support the charge, but the 
judge rules that there is a case to answer & evidence 
adversely affecting the prisoner is then given for 
the defence, the Ct. of Criminal Appeal, even if 
they consider that the judge’s ruling was wrong, 
are not bound to disregard the effect of the evidence 
for the defence, & will not quash the conviction on 
the ground that the evidence for the prosecution 




















case.}—-A judge has no power, in the 
absence of statutory authority, to 
withdraw a case from the hands of the 
after prisoner has been arraigned. 
—R. v. LAMBERT & HayWwARD (1915), 
S. R. 213.—S. AF. 


Part VII.-—TRiaL OF INDICTMENTS. 


disclosed no case if it has been sufficiently supple- 
mented by the evidence for the defence.—R. v. 
PowER, [1919] 1 K. B. 572; 88 L. J. K. B. 598; 
120 L. T. 577; 83 J. P. 124; 85 T. L. R. 283; 
26 Cox, O. C. 899; 14 Cr. App. Rep. 17, C. O. A. 
3002. ——- ———- ——.]—R.. v. Hogan, No. 1937, 


ante. 

3008. Joint trial—Submission upheld as to one 
accused—-Time for acquittal & discharge.]|—In 
an action of tort against several, if there be 
evidence against some only, & none against others, 
it is discretionary with the judge at nisi prius, 
whether he will direct the acquittal of such defts., 
against whom there is no evidence, at the close 
of pltf.’s case, for the purpose of making them 
witnesses for co-defts. But such an intermediate 
acquittal is not a matter which defts.’ counsel can 
claim of right.—Davis v. LIvIna (1816), Holt, 
N. P. 275, N. P. 

3004. .|—A_ co-deft. against 
whom pltf. has given no evidence, has no right to 
an acquittal to be made a witness, until all the 
other evidence for defts. is finished.—WRIGHT v. 
PAULIN (1824), Ry. & M. 128, N. P. 

3005. CARPENTER v. JONES 
(1828), Mood. & M. 198, n. 

Aniaion :—Refd. Leach v. Wilkinson (1836), 1 Mood. & R. 


3006. .|—A person jointly in- 
dicted with another under Prevention of Cruclty 
to, & Protection of, Children Act, 1889 (c. 44), s. 7, 
but against whom no case is made out, is, never- 
theless, not entitled to be discharged at the close 
of the case for the prosecution where the other 
person charged elects to give evidence.—R. v. 
MARTIN (1889), 17 Cox, C. C. 36. 

















Sa ees 











D. Accused as a Witness. 

3007. Should be informed of right to give 
evidence.|—-A prisoner ought to be distinctly told 
that he has a right to give evidence on his own 
behalf.—R. v. WARREN (1909), 73 J. P. 359; 25 
T. L. R. 683; 2 Cr. App. Rep. 194, C. O. A. 
Annotation :-—Refd. R. v. Graham (1922), 17 Cr. App. Rep. 40. 

3008. Whether omission to do so ground for 
quashing conviction.|—An undefended prisoner 
should always be informed of his right to give 
evidence on oath or to make an unsworn statement 
to the ct., but a mere omission on the part of the 
judge to inform him of this right is not a ground for 
quashing a conviction.—R. v. YELDHAM (1922), 
128 Le. 28; 27 Cox, C. C. 315; 17 Cr. App. Rep. 

8,0. C. A. 


3008 i. Joint trial—Submission up- 
held as to one accused—Time for acquittal 





for defence—No fixed rule.}—There is 
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3009. ~——.]—Neglect to inform a deft. 
on trial that he is entitled to give evidence on oath 
& to call witnesses may be a ground for quashing 
@ conviction.—R. v. GRAHAM (1922), 17 Cr. App. 
Rep. 40, 0. C. A. 

$010. Should be called as first witness for defence.] 
—R. i" Morrison (1911), 6 Cr. App. Rep. 159, 


C. OC. e 

3011. Liability to cross-examination.|— Where 
a prisoner is on his trial for an offence in which 
he may & does give evidence, he may be cross- 
examined to the same cxtent as in the case of an 
ordinary witness.—R. v. GAWTHROP (1895), 59 
Je Pe Blt. 

As to limits of cross-examination, sce Part VI., 
Sect. 3, sub-sect. 2. 

Failure of accused to give evidence—Comment 
by judge.|—See Sect. 7, sub-sect. 12, C., post. 

Evidence of accused.]— See Part VI., Sect. 3, 
sub-sect. 2, post. 





E. Statement by Accuscd. 


3012. Statement by accused through his counsel— 
Not permitted as to facts.|—A prisoner’s counsel, 
in addressing the jury, will not be allowed to state 
anything which he is not in a situation to prove 
by evidence, or which is not already in proof, & 
the counsel for the prisoner will not be allowed to 
state prisoner’s story, unless he is able to confirm 
it by evidence.—R. v. BEARD (1837), 8 C. & P. 142. 
Annotation :—Refd. R. v. Burrows (1838), 2 Mood. & R. 124. 


30138. If made gives right of reply.]— 
Counsel for prisoners in felony have no right to 
give the prisoners’ statement of the facts. A 
statement of facts not intended to be proved gives 
a reply to the counsel for the prosecution.—R. v. 
BUTCHER (1839), 2 Mood. & KR. 228. 

301 .}—A prisoner on his trial 
defended by counsel is not entitled to have his 
explanation of the case to the jury made through 
the mouth of his counsel, but may, at the conclusion 
of his counsel’s address, himself address the jury & 
make such statement, subject to this, that what 
he says will be treated as additional facts laid 
before the ct., & entitling the prosecution to the 
reply.—R. v. SHIMMIN (1882), 15 Cox, ©. C. 122. 

3015. Statement before magistrate read.|— 
R. v. HAINES, No. 2961, ante. 

3016. ——— Statement permitted as to accused’s 
intention.|—Prisoner’s counsel allowed to make a 
statement on the part Seo ek eave to show that the 
trigger of the gun was pulled without any intention 


ce ere ra a re a ne . 


has no right to cross-examine the 








re 














& discharge.}+—-Where no_ evidence 
appears against one of several prisoners 
he ought to be acquitted at the close 
of prosecutor’s case.—R. v. HAMBLY 
(18 9), 16 U, C. ° 617.—CAN. 

1. Discretion of judge.}—The 
judge is not bound to order ac- 
quittal of one of prisoners joined in 
an indictment at the close of the case 
for the Crown, where evidence is to be 
adduced on behalf of the other 
prisoners.—_ R. _v. KENNEDY (1856), 
3N.8. R. (2 Thom.) 203.—CAN, 





m. Where srosecution defective — 
Evidence of accused. }—Though the case 
for the prosecution may be defective 
through insufficient evidence, but tho 
trial process) & evidence is given on 
behalf of accused, the latter evidence 
may be taken advantage of to establish 
accused’s guilt.—R. v. Huaues, [1921] 
1W. W. R. 119; 65D. L. R. 697; 35 
Can. Crim. Cas. 103.—-CAN. 


PART VI. SECT. 7, SUB-SECT. 8.—D. 
n. Should be called as firat witness 


no rule of law which prevents an 
accused person giving evidence even 
after he has called other witnesses for 
the defence. It is desirable that ho 
should bo the first witness called where 
witnesses are ordered out of ct. This 
rule does not apply to an accused 

erson who makes a statement.— 

.v. RICHARDS, MCDONALD & AUNGER 
(1918), S. A. L. R. 315.—AUS. 


$0111. Liability to cross-examination.]} 
-——If accused makes a statement & 
afterwards testifics on oath as a 
witness the only limit of his liabilit 
to be cross-examined is that containe 
in Crimes Act, 1900, s. 407 (1) ee 
rey v. R. (1913), 17 C. L. R. 570.— 





8011 ii. .}~-An accused giving 
evidence must submit it to cross- 
examination.—R. v. GRAVEL, [1918] 
Q. R,. 28 de B. 146.—CAN. 


Oo. By co-defendant. }~—Where 
two prisoners are jointly indicted & 
one of them gives evidence which does 
not incriminate the other, the latter 





former.—R. v. MutcH (1894), 15 N. 8. 
W.L. R. 226.—AUS. 


p. Failure of accused to give evi- 
dence—Comment by counsel.}—Coun- 
sol are not allowed to comment on 
fact of prisoner refraining from going 
into the witness box.—RH. v. LYNCH, 
{1919} S. A. L. R. 325.—AUS. 


PART VII. SECT. 7, SUB-SECT. 8.—E. 


q. Statement by accused through his 
counsel—Not to include inadmissible 
evidence.}—Counsel for prisoner ma 
open to the jury the facts whic 
prisoner intends to include in his state- 
ment to the jury, but counsel must not 
open such facts to the jury as the 
evidence which he proposes to adduce 
at the trial if such evidence has been 

ed to be inadmissible—R.  v. 
err aaa (1891), 17 V. L. R. 335.— 


vr. Whether in lUicu of evidence._ 
Prisoner is not entitled to make state: 
mont to the jury in lieu of giving 
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Sect. 7.—The hearing: Sub-sect. 8, FE. & F.; sub- 
sect. 9, A.] 


of firing it.—R. v. WESTON (1879), 14 Cox, C. C. 
346. : 

3017. Irrelevant & irregular statement by 
accused—Power of judge to refuse to allow.|— 
A judge has the right to refuse to allow a prisoner 
on his defence to make a statement irrelevant to 
the issue or subversive of law.—R. v. DUNN & 
O’SULLIVAN (1922), 91 L. J. K. B. 863; 38 
T. L. R. 907; 67 Sol. Jo. 49; sub nom. R.v. DUNN, 
R. v. OPSULLIVAN, 128 L. T. 27; 27 Cox, C. C. 312; 
17 Cr. App. Rep. 12, C. C. A. 

3018. Right to make statement on oath—Effect 
of irregularity—Criminal Evidence Act, 1898 
(c. 86), s. 1 (g), (h).]—If the ct. allows deft. either, 
when he is on oath, to read a statement from the 
witness-box, or to have his statement read for 
him by some one else, this is by way of indulgence 
to him, & if there is any irregularity under Criminal 
Evidence Act, 1898 (c. 36), s. 1 (g) & (h), he cannot 
make it a ground of appeal.}—R. v. ELiiorr (1909), 
100 L. T. 976; 2 Cr. App. Rep. 171, C. C. A. 


I’, Right of Accused to address the Jury. 

3019. When defended by counsel— Accused 
cannot address the jury in addition to his counsel. | 
—If{ a prisoner employs counsel to examine & 
cross-examine witnesses, he will not be allowed to 
do so himself in addition, but it will be at his 
option whether he or his counsel address the jury. 
—R. v. REDHEAD (alias YORKE) (1795), 25 State Tr. 
1008. 

3020. |—If, in a case of felony, 
prisoner’s counsel has addressed the jury, prisoner 
himself will not be allowed to address the jury 
also.— R. v. BOUCHER (1837), 8 C. & P. 141. 

3021. -|— Where a prisoner is defended 
by counsel he has no right to make two state- 
ments to the jury, one by himself, the other by 
his counsel.—R. v. Burrows, Huppy & Day 
(1838), 2 Mood. & R. 124. 

3022. -]—-A foreigner, indicted for 
felony, being unable to speak English, the pro- 
ceedings were explained to him by an interpreter. 
He was defended by counsel, who cross-examined 
the witnesses for the prosecution, at the close of 
which the judge, through theinterpreter, acquainted 
prisoner that he might choose whether he would 
make his defence himself or allow his counsel to 
make it for him, but that both could not be heard. 
—R.v. Teste (1858), 4 Jur. N.S. 244. 

3023. .]—A prisoner will be allowed to 
make his own statement to the jury, but his 
counsel cannot be permitted afterwards to address 
the jury for him. 

The right of reply where no evidence is called 
for the defence, on behalf of the Crown in Mint 
Cases, not admitted.—R. v. Taytor (1859), 
1. & F. 535. 

3024. Except on charge of treason.| 
-——Prisoner, in a case of high treason, has a right 
to address the jury in addition to the speeches of 
his counsel.—R.. v. COLLINS (1832), 5 O. & P. 305. 

3025. Accused can address jury before his 
counsel— Where counsel only argues points of law.| 
—QOn the trial of a misdemeanour, deft. cannot 
have the assistance of counsel to examine the 
witnesses, & reserve to himself the right of 



































evidence on oath.—R. v. KRAFCHENKO 
(1914), 28 W. L. R. 76.—CAN. 

s. Itight to make unsworn statement 
—When defended by counsel.) —A 
prisoner defended by counsel has no 
right to make an unsworn statement.— 


re 


CAMPBELL, [1919] 1 . W. R. 
CANS Pe ee 


PART VII. SECT. 7, SUB-SECT. 8.—F. 


t. When defended by counsel—State- 
ment of facts.}—A prisoner on his trial, 


CRIMINAL Law AND PROCEDURE. 
| addressing the jury ; but if he conducts his defence 


himself, & any point of law arises which he pro- 
fesses himself unable to argue, the ct. will hear 
this argued by his counsel.—R. v. WHITE (1811), 
3 Camp. 98, N. P. ; 

3026. J—(1) On the trial of 
an indictment for perjury the judge will allow 
deft. to address the jury, & cross-examine the 
witnesses, & his counsel to argue points of law.— 
R. v. PARKINS (1824),1C. & P. 548; Ry. & M. 166, 
N. P. 

3027. —— Only in special circumstances.] 
—Although the judge will, under very peculiar 
circumstances, allow a prisoner, charged with 
felony, to make a statement before his counsel 
addresses the jury, this is not to be considered as a 
precedent with respect to the general practice In 
such cases.—R. v. WALKLING (1838), 8 C. & P. 243. 

3028. .J—A prisoner charged 
with felony, who is defended by counsel, ought 
not to be allowed to make a statement in addition 
to the defence of counsel, unless under very 
particular circumstances, & the general rule ought 
to be, that a prisoner, defended by counsel, should 
be entirely in the hands of his counsel. That 
rule should not be infringed on, except in very 
special cases.—R. v. RIDER (1838), 8 C. & P. 539. 
Annotation :—N.F. R. v. Manzano (1860), 6 Jur. N. 8. 406. 

3029. -|—On_ the trial of a case 
of shooting, with intent to do grevious bodily 
harm, there having been no person present at the 
time of the offence but the prosecutor & prisoner, 
the latter was, under these special circumstances, 
allowed to make a statement before his counsel 
addressed the jury.—It. v. MALINGS (1838), 8 
C. & P. 242. 

Annotations :—Folld. R. v. Walkling (1838), 8 C. & P. 243. 

N.F KF. 535 


.F. OR. v. Taylor (1859), 1 F. & . Refd. R. v. 
ue ae 2 Mood. & R. 124; R. v. Manzano (1860), 


3030. .|—The prisoner, in a case of 
murder, allowed to make a statement to the jury 
as to how he became possessed of the clothes.— 
R. v. MANZANO (1860), 2 F. & F. 64; 6 Jur. N.S. 
406. 

8081. .|—Even where prisoner is de- 
fended by counsel, he will be permitted to make 
a statement in his defence, & afterwards his counsel 
may address the jury & comment upon prisoner’s 
statement, together with the evidence for the 
prosecution.—R. v. DyER (1844), 4 L. T. O. S. 


196; 1 Cox, C. C. 1138. 
Annotations :—Folld. R. v. Williams (1846), 1 Cox, C. C. 363. 
Refd. R. v. Taylor (1859), 1 I. & F. 535. 


8032. .]—The practice in Rf. v. Dyer, 
No. 3031, ante, permitting prisoner to state his 
defence to the jury before his counsel addresses 
them, is a proper practice & will be admitted.— 
R. v. WILLIAMS (1846), 1 Cox, C. C. 363. 

3038. -|—Prisoners, who were 
defended by counsel, were indicted for malicicusly 
shooting at the prosecutor, & at the conclusion 
of the evidence for the prosecution, without 
waiting for their counsel, they themselves 
addressed the jury in their defence. When 
they had concluded their observations, the judge 
permitted their counsel to address the jury in 
their behalf.—R. v. SrePHENS (1871), 11 Cox, 
C. C. 669. 

3034. ——. |—A prisoner defended by 
counsel may make a statement to the jury, pro- 



























































defended by counsel, may, at the 
conclusion of his counsel’s address, 
himself make a statement of facts to 
the jury, but the prosecution wil] be 
entitled to reply.—H. v. RoGErs (1888), 
1 B.C. R. pt. 11, 119.—CAN. 


Part VII.—TRIAL or INDICTMENTS. 


vided he does so before the speech of counsel 
for the defence.—R. v. MAstTERS (1886), 50 J. P. 


104. 
JR. (1880), 








3035. v. BLADES 
Archbold’s Criminal Pleading, Evidence & Practice, 
26th ed. 203. 

3036. Prosecution may reply.|—R. 
v. DOHERTY, No. 302, ante. 

3037. .]—A prisoner, who is defended 
by counsel, can make a statement to the jury 
without being sworn before his counsel addresses 
the jury, instead of giving evidence under the 
Criminal Evidence Act, 1898 (c. 36).—R. v. PoPE 
(1902), 18 T. L. R. 717. 

3038. ——— Not after summing up by prose- 
cution.|—An unsworn statement made by a 
defended prisoner who calls no evidence must be 
made before & not after the speech made by 
counsel for the prosecution in summing up his 
evidence.—R. v. SHERRIFF (1903), 20 Cox, C. C. 

















Annotation :—Mentd. Nyo v. Niblett (1917), 16 L. G. R. 57. 


3039. Whether accused can address jury 
after his counsel—Right of prosecution to reply.|— 
R. v. SHIMMIN, No. 3014, ante. 

3040. ~ Where no witnesses called.|— 
R. v. HULL & SMITH (1880), Archibold’s Criminal 
Pleading, Evidence & Practice, 26th ed. 203. 

3041. Not if he calls witnesses. |— 
Upon the trial of a prisoner who is defended by 
counsel, prisoner, after his counsel’s address to 
the jury will be allowed to make a statement of 
facts to the jury. But when it is proposed to 
call witnesses for the prisoner it will not be com- 

etent for him to make any statement to the jury 
in addition to his counsel’s address.—R. v. MILL- 
HOUSE (1885), 15 Cox, ©. C. 622. 

3042. Counsel not permitted to address jury 
& put in written statement by accused./—On two 
persons being charged with robbery with violence, 
counsel for one of them proposed to put in a written 
statement of his client who had an impediment in 
his speech which made him unintelligible. He 
also claimed the right to address the jury on behalf 
of his client :-- Held: he must elect cither to put 
in prisoner’s statement or make a speech, but 
could not do both.—R. v. Attwoop & TATHAM 
(1884), 29 Sal. Jo. 29. 

3043. When not defended by counsel— Should be 
informed of right to address jury—Omission does 
not invalidate conviction.|—A person charged 
with an offence has no right to give evidence on 
his own behalf before the grand jury. The 
judge ought to inform an undefended prisoner 
of his right, on his trial, to address the jury on his 
own behalf, but the omission of the judge to do so 
does not invalidate the conviction.—R. v. SAUN- 
DERS (1898), 638 J. P. 24; 15 7. L. R. 104, C. C. R. 
Annotation :-—Refd. R. v. Yeldham (1922), 128 L. T. 28. 


3044, -——- —_ -|—R. v. YELDHAM, No. 
3008, arte. 


PART VII. SECT. 7, SUB-SECT. 9.—-A. 


























transaction 


the other 
answer that evidence by proving the 
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SUB-SECT. 9.—PROCEEDINGS AFTER CLOSE 
OF DEFENCE 
A. Calling further Evidence. 

3045. For defence—During final speech for 
prosecution.|—R. v. Morrison, No. 3010, ante. 

3046. ——- When witness for prosecution 
recalled—Accused may give evidence in rebuttal.] 
—Where a witness is recalled after the summing-up 
& interrogated prisoner has a right to cross- 
examine him & to give evidence in rebuttal. 
Rh. v. HOWARTH (1918), 82 J. P. 152; 13 Cr. App. 
Rep. 99, C. C. A. 

3047. By prosecution—To rebut evidence of good 
character of defendant.|—-Where witnesses to 
character are called by prisoner, prosecutor may 
call others to contradict them, though, except in 
the case of a previous conviction, it is very un- 
common to do so.—R. v. Hucues (1843), 2 
L. T. O.S. 247; 1 Cox, C. C. 44. 

Annotation :-—Refd. R. v. Rowton (1865), 34 L. J. M. C. 57. 

3048. .|—Semble: if witnesses to 
character are called for prisoner, witnesses may be 
called in reply on behalf of the prosecution, to 
show gencral or specific acts of bad conduct.— 
R. v. Lovesoy (1850), 14 J. P. 592. 

3049. -|—Where witnesses are called 
on the part of prisoner to give evidence of his 
general good character, it is not competent to the 
prosecution to call witnesses to give evidence of 
prisoner’s general bad character.—R. v. BuRT 
(1851), 5 Cox, C. C. 284. 

Annotation :—Dbtd. R. v. Rowton (1865), 13 W. R. 436. 

















3050. ———- ———.]——-R.. v. GERARD (1852), T. & 
M. 631. 
3051. —— .|—If a prisoner on his trial 


gives evidence that his character is good, it is 
open for the prosecution, by way of reply to prove 
that the prisoner’s character is bad (per CUR. 
MALTIN, B. dub.). 

Lividence of character must not be evidence of 
particular facts, but must be evidence of general 
reputation only, having reference to the nature 
e the charge (per Cun. ERLE, C.J. & WILLES, J. 

188.). 

A witness’s individual opinion respecting the 
general character & disposition of the prisoner 
with reference to the charge is admissible, though 
such witness knows nothing of the prisonecr’s 
general reputation (ERLE, C.J. & WILLEs, J.).— 
RK. v. ROwWTON (1865), Le & Ca. 520; 5 New Kep. 
428; 34 L. J. M.C. 57; 11 L. T. 745; 29 J. P. 
149; 11 Jur. N.S. 325; 13 W. RR. 486; 10 Cox, 
C. C. 25, C. C. R. 

3052. To rebut evidence of bad character 
of prosecutrix—On charge of rape.|—-On a trial for 
rape witnesses may be called on prisoner’s behalf 
to prove general indecency of the prosecutrix, & 
witnesses for the prosecution may then be called 
to rebut their testimony.—R. v. TISSINGTON 
(1843),1 L. T. O.S. 458 3; 1 Cox, C. C. 48 

3053. To rebut statement of deceased 








party may | vessel alleged to have been scuttled 


a. By proseculion— To rebut fresh 
cvuldence eliciled in cross-examination. |-— 
Accused was churged on threc counts 
with having obtained money from the 
Naval Department by false pretences. 
In the cross-cxamination of one of the 
witnesses for the Crown evidence was 
elicited to_the effect that the accused 
had repaid to the department a sum 


of moncy. 
The Crown called evidence to 
show that the repayment in question 


was in respect of alleged defalcations 
other than those charged :—-feld : 
the evidence was properly adinitted 
on the ground that where one party 
introduces in evidence part of a 


J -—VOL . XIV. 


balance of the transaction, so as to 
show that the complexion sought to 
be given is not the right one.-—R. v- 
DONOGHUE, [1917] V. lL. R. 449.—AUS. 

b. ---—-,}—On the trial of the 
master of a vessel for scuttling her, 
the principal witness for the Crown, 
who had himself done the act of 
scuttling the vessel at the instigation 
of prisoner, on his examination in 
chief stated that he bored auger holes 
in the air streak. On cross-examina- 
tion he was asked how far below the 
water he bored, ete. On the part of 
the defence it was sworn by several 
witnesses that the air streak of the 





was above the load-line, & that if the 
holes were bored in the air streak they 
must have come out above the water. 
The Chief Justice allowed the Crown 
to call rebutting evidence for the 
purpose of showing that the air streak 
was below the load line :—/leld: the 
ovidence was properly allowed.—R. v. 
TOWER (1880), 20 N. B. R. 168.—CAN. 

c. J—On a trial for 
rape, prosecutrix was cross-examined 
by prisoner’s counsel, as to statements 
made by her to one D., relating to the 
transactions in question. The cross- 
examination was for the purpose of 
showing that such statements varied 
from those made by proseoutrix on 
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[.—The hearing: Sub-sect. 9, A.] 
Favourable to accused.]—R. v. THOMPSON, No. 
2913, ante. 

3054. To disprove an alibi.j—In a case of 
felony, where the defence was an alibi, the wit- 
nesses for prisoner stated that they respectively 
saw him at various places on his route from 
Gloucestershire to Warwickshire for two days 
before, & up to the time of the felony bcing 
committed :—Held: the counsel for the prosecu- 
tion might call a witness in reply, to prove that the 
prisoner had said he was at home on those days.-— 
R. v. FINDON (1833), 6 C. & P. 182. 

3055, —— -]—When the defence sets up 
an alibi, it may be contradicted (even as to an 
immaterial date) by rebutting evidence. Semble: 
There is no objection to a prisoner being arraigned 
on an indictment under Prevention of Crimes Act, 
1871 (c. 112), s. 7, alleging a previous conviction, 
after he has been tried on another indictment 
found at the same time.—R. v. Froaeatr (1910), 
4 Cr. App. Rep. 115, C. C. A. 

8056. To rebut unforeseen evidence called by 
accused.|— Where prisoner calls evidence to prove 
new matter which could not be foreseen by the 
prosecution the prosecution is entitled to give 
evidence in reply to contradict it.—R. v. Frost 
(1840), 9 C. & P. 129; 4 State Tr. N.S. 85, 386; 
1 Town. St. Tr. 1 ; Gurney’s Reps. 749. . 
Annotations :—Consd. R. v. Crippen, [1911] 1 K. B. 149. 

Mentd. R. v. O’Connell (1844), 5 State Tr. N.S. 1; R. v. 

Cuffey (1848), 7 State Tr. N. S. 467; R. v. Smith O’Brien 

(1848), 7 State Tr. N.S. 1; R.v. Dutly (1849), 7 State Tr. 

N.S. 795; R.v. Bird (1851), 5 Cox, C. C. 20; Mansell v. 

R. (1857), 8 E. & B. 54; KR. v. Bernard (1858), 8 State Tr. 

N.S. 887; R.v, Burke Narre 10 Cox, C. C, 519; Dillon v. 

O’Brien & Davis (1887), 16 Cox, C. C. 245; RR. v. Bliss 

Hil] (1918), 82 J. BP. 194. 

3057. -|—On the second trial of an 
indictment for perjury, fresh witnesses for the 
defence were called to prove facts confirming 
prisoner’s alleged false statement. A witness 
called by prosecutor to contradict a fact deposed 
to by them, was allowed to prove that on the 
former trial a particular question was put to him 
on his cross-cxamination by prisoner’s counsel, 
in order to show that at that time the prisoner’s 
counsel had notice of the testimony now given, 
but did not venture to call the witnesses.—R. wv. 
ie (1855), 26 L. T. O. S. 1363; 7 Cox, C. C. 


3058. Must be confined to matters which 
negative case for defence.]|—On an indictment for 




















her direct examination :—Held: D. 


indicted, & evidence had been given on 
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a larceny, if prosecutor rests his case on prisoner’s 
recent possession of the goods, & prisoner call a 
witness to prove that he, prisoner, bought them of 
T.; if the prosecutor call T., he can only ask him 
as to such matters as go to negative prisoner’s 
case, & cannot prove by him that he saw prisoner 
commit the theft.—R. v. Stimpson (1826), 2 
C. & P. 415. 
Annotation :—Refd. R. v. Crippen (1910), 27 T. L. Rh. 69. 
3059. Not to confirm original case.]— 
Any evidence that is a confirmation of the original 
case, cannot be given as evidence in reply; & the 
only evidence that can be given in reply is that 
which goes to cut down the defence, without 
being any confirmation of the original case.— 
R. v. Hinpiren (1832), 5 C. & P. 209. 


Annotations :-—Refd. R. v. Crippen (1910), 5 Cr. pp. Rep. 
255. Mentd. Budd v. Davison (1880), 29 W. R. 192. 


3060. Not for mere repetition of former 
evidence.]—It is an abuse of the right of calling 
rebutting evidence to recall a witness merely 
to repeat his evidence in chief.—-R. v. SULLIVAN, 
[1923] 1K.B.47; 91 LJ. K. B. 927; 126 L. T. 
643; 865. P. 167; 27 Cox, C. C. 187; 16 Cr. 
App. Rep. 121, C. C. A. 

3061. Evidence omitted per incuriam.]— 
Where counsel for the prosecution intending to 
put in evidence to reply, begins his reply to the 
jury before doing so per incuriam—he ought not 
therefore to be debarred from the right to put 
in his evidence in the usual course. 

In an indictment for highway robbery, accom- 
panied by violence, witnesses were called for 
prisoner, to show that he had reccived certain 
marks of blood on his coat before the robbery :— 
Held: it was competent to the prosecution to 
put in the prisoner’s statement before the magis- 
trate, wherein he gave a different account of the 
same matter.—R. v. WHITE (1847), 9 L. T. O. S. 
24; 11 J.P. 246; 2 Cox, C. O. 192. 

Annotation :—Refd. R. v. Crippen (1910), 27 T. L. R. 69. 

3062. Discretion of judge to allow—- 
Surprise.|—Applt. was convicted on an indictment 
charging him with receiving property knowing 
it to have been stolen. The indictment charged 
L. & B. with stealing three bags of wool, & also with 
receiving the wool, & applt. with receiving it. 
L. pleaded guilty to receiving, B. not guilty on 
both counts, & applt. not guilty. 

After the case for the prosccution had closed, 
B. went into the box & gave evidence, & called 
witnesses on his own behalf, but not L. Counsel 























$054 vi. —-—.}—Itis competent, 


might be cxamined for the prosecution, 
as to the statements so made to her by 
prosecutrix.—-R. v. Hays (1840), 1 
Craw. & UV. 367.—IR. 


3064 i. To disprove aliti. }—After 
the case for the Crown & accused was 
closed, the Crown called witness in 
died whose evidence changed by a few 
minutes the exact time of-the crime 
as stated by the Crown’s previous 
witnesses, & which tended to weaken 
the alibi set up by the accused :-— 
Held: to allow tho evidence was 
entirely in the discretion of the judge, 
& there was no legal prejudice to the 
accused, as he was allowed an oppor- 
tunity to cross-examine & mect the 
evidence.—R. v. Wona ON & WonG 
Gow (1904), 10 B. C. R. 555.—-CAN. 

3054 ii. .}—After prisoner’s 
case had closed, counsel for the Crown 
was allowed to give in evidence a state- 
ment of prisoner’s to mcet the case of 
an alibi set up for him.—MonrpeE’s 
CASE (1841), Ir. Cir. Rep. 40.—IR, 

3054 ili. ~+—When a wit- 
ness for the prosecution had deposed to 
having been present at the burning of 
a house, for which prisoners were 

















the part of prisoners to show that it 
was impossible that the witness could 
have been there :—Held: the Crown 
was then entitled to go into a rebutting 
case as to such evidence. Prisoners 
could not after the rebutting case had 
closed, give any further evidence to 
explain it.—-M‘DOWAL’s CASE (1842), 
Ir. Cir. Rep. 640.—IR. 


8054 iv. ——.J—Wherc evidence 
of an alibi was adduced for the defence, 
after the defence had closed, prose- 
cutors were allowed to prove a state- 
ment of prisoner to rebut the alibi.— 
Wee anes (1844), 3 Craw. & D. 


8054 v. .}-To an indict- 
ment for larceny prisoner pleaded not 
guilty, & was put upon his trial. The 
Crown having closed their case, 
prisoner set. up the defence of insanity 
at the time of the commission of the 
offence :—IJIeld: witness previously 
exanuned for the prosecution might be 
recalled, for the purpose of giving 
testimony as to the state of mind of the 
prisoner at the time of the commission 
of the offence.—R. v. DANGAN (1840), 
2 Craw. & D. 67.—IR. 











for the Crown, with or without the 
instructions of the ct., but with its 
permission, to call evidence to rebut 
evidence given for the defence on some 
new point, upon which the Crown 
evidence is silent, & which could not 
have been foreseen by the prosecution, 
ak JILWANA, (1917) KE. D. L. 411.— 





‘4 Medical evidence.] — Pris-~- 
oner’s witness having stated that death 
was caused by two blows from a 
stick of certain dimensions :—JZ/eld - 
a medical witness, previously examined 
for the Crown, was properly allowed 
to be recalled to state that, in his 
opinion, the injuries found on the body 
could not have been so occasioned.— 
PRG JONES (1868), 28 U. C. R. 416.— 





e. To supplement case for 
prosecution.}+—After the Crown awe 
closed their case, & prisoner’s counsel 
has addressed the jury, the Crown 
cannot call a witness to supply any 
defect or omission in their proofs,— 
ae a CASE (1842), Ir. Cir, Rep. 


f. 





Corroboration.}— Counsel for 
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for applt. then called his own client, who said 
that he agreed to give a shilling & a halfpenny ve 
pound for the wool, & that the payment of £41 
was only on account. At the conclusion of his 
evidence, his counsel closed his case. Whereupon 
counsel for the Crown said that he had been taken 
by surprise, as he expected that the other prisoner, 
L., who was called for B. only before the justices, 
would have been called. He asked & obtained 
leave to call L., in spite of the protest of counsel 
for applit., who objected that in no circumstances 
could L. be called for the Crown against applt., 
as B. had not called him, & that even if he could 
have been called against B. he certainly could not 
be against applit. The jury found both prisoners 
guilty :—Held: the course taken at the trial was 
unusual: deft’s case had not been prejudiced, 
é& no miscarriage of justice had petri 4 by reason 
of L.’s evidence being admitted in such way. 

The calling of witnesses after the close of the 
defence was in the discretion of the judge at the 
trial, & that discretion must be exercised with a 
due regard to the interests of deft. If it were 
shown that the prosecution had done something 
unfair—had set what) has been called a trap— 
which resulted in an injustice to the prisoner, 
the ct. reserved to itself full power to deal with the 
matter (per Cur.).—R. v. Foster (1911), 6 Cr. 
App. Rep. 196, ©. C. A. 


8063. Evidence available in chief—-Whether 
judge will call.]|—After the cases for the prose- 
cution & prisoner are closed, the judge will not, 


at the suggestion of the counsel for the prosecution 

examine a witness not before called. 

It is quite clear that counsel cannot call him, 
as the cases are called & if it were allowed, it 
would necessitate two more speeches (BRAM- 
WELL, B.).—N. v. HAYNES (1859), 1 F. & F. 666. 

3064. ——~- Discretion of judge to admit in 
rebuttal.]—IJt is within the discretion of the judge 
at the trial whether evidence, admissible in chief, 
should be admitted in rebuttal, but that discretion 
is subject to review on appeal.—R. v. CRIPPEN, 
[1911] 1K. B. 149; 80L. J. K. B. 290; 103 L. T. 
7043; 75 J. P.141; 27'T. L. R. 693 22 Cox, C. C. 
289; 5 Cr. App. Rep. 255, C. C. A. 

Annotations :—-Consd. R. v. Fostor (1911), 6 Cr. App. Rep. 
196. Refd. R. v. Sullivan, (1923) 1 K. 3.47. Mentd. kh. 
v. Wilson, Lewis & Havard (1911), 6 Cr. App. Rep. 126. 
3065. -|—A judge has in a criminal 

trial a discretionary power, with which a Ct. of 

Appeal cannot interfere, unless it appear that an 
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injustice has thereby resulted, of recalling wit- 
nesses at any stage of the trial & of putting such 
questions to them as the exigencies of justice 
require. 

In a trial for the murder of a woman, evidence 
was given on behalf of the prosecution that the 
prisoner had been seen near the scene of the 
murder shortly before it was committed & on 
several of the preceding days; that certain 
articles which had been left by the murderer in 
the cottage where the murder was committed had 
previously been seen in the possession of the 
prisoner & that the prisoner had sold a suit of 
clothes stolen from the cottage to a woman. 
The prisoner gave evidence on his own behalf 
in which he sect up an alibi & denied that he was 
in the neighbourhood of the scene of the murder 
when it was committed, or that the articles 
found in the cottage belonged to him, or that he 
had sold the suit to the woman. By the direction 
of the judge certain witnesses for the prosecution 
were recalled to rebut the evidence given by the 
prisoner. The counsel for the prisoner subse- 
quently in his speech to the jury after the speech 
for the prosecution suggested that the husband 
of the murdered woman might have committed 
the murder, & also commented upon the fact that 
certain of the articles found in the cottage were 
not found till two days after the murder. The 
judge directed that the two police constables who 
searched the cottage should be recalled to say 
when & where the articles were found, the evidence 
which they gave being mainly a repetition of 
what they had previously said. The husband of 
the murdered woman was also recalled to deny 
the suggestion made against him :—Held: the 
witnesses had been recalled not for the purpose 
of repeating their evidence, but for the purpose of 
rebutting the case set up by the prisoner in his 
evidence & of meeting the suggestion made by 
the counsel for the prisoner in his speech to the 
jury—namely, that the murder had been committed 
by the husband of the murdered woman, & that 
therefore the witnesses were properly called even 
after the counsel for the prisoner had made his 
speech to the jury.—R. v. SuLLIVAN, [1923] 1 
K. B. 47; 91 L. J. K. B. 927; 126 L. T. 648; 
86 J. P. 167; 27 Cox, C. 0. 187; 16 Cr. App. Rep. 
121, C. OC. A. 

3066. Accused may be recalled—For further 
cross-examination.]— Dcft. who has given evi- 
dence may be recalled, after the close of the case, 


the Crown, in opening tho case for 
the prosecution, stated that he would 
produce S. as a witness to prove a 
certain fact which she had disproved 
in her informations :—Held: after 
prisonor’s case had closed, the Crown 
could not examine witnesses to cor- 
roborate the evidence of a witness for 
the prosecution who had sworn dif- 
ferently at the trial from what she had 
sworn in her informations.—R.  v., 
i (1841), 2 Craw. & D. 252.— 








g. -J—Where the case for 
the prosecution has been rested on 
the evidence of a single witness, who 
proves the entire charge, but whose 
evidence is unexpectedly sought to be 
discrodited by the witnesses for the 
defence, the ct. may allow witnesses 
to be called by the pre after 
the defence is closed, to corroborate 
the evidence of the single witness 
examined for the prosecution.—R. 1. 
SURNING HAM (1851), 5 Cox, C. CG. 301. 


8064 i. Hvidence available in chief— 
Discretion of judge to admit in rebuttal. } 


——R. v. JENNINGS (1876), 2 me S 
291.—-CAN, PER a 





h. Whether allowed in reply.) 
——A new trial will not be granted in 4 
civil action if a judge allows evidence 
to be given in reply which might have 
been iven in chief. The same 
principle applies in criminal cases.— 
R. v. CHANTLER (1891), 12 N. S. W. 
L. lt. 116.—AUS. 


k. Discretion of judge.j-~In a 
charge of murder witness G., in the 
original case'of the Crown, swore that 
the murder had been committed about 
three o’clock in the afternoon, & that 
he & prisoner were back in the city 
about five o’clock. Prisoner swore 
that the crime was not committed 
until about five o’clock, & that the 
clocks were striking six when he & G. 
were coming back to the city. The 
Crowu, by permission, then called a 
witness to contradict prisoner as to the 
time of G.’s return to the city; & the 
judge allowed prisoner’s counsel to 
put in a witness in reply :—lileld: 
as it was in the discretion of the 
judge in what order he would receive 
evidence, & as prisonor had had the 
opportunity of replying, of which he 
had taken advantage, a new trial on 
the ground that such evidence was 


cumulative should be refused.-—R. 2. 
JiIGaINns (1902), 36 N. B. R.18.—CAN. 


1. Where no witnesses for dcefence— 
Right of prosecution to examine fresh 
witness. }—Upon a trial for robbery, the 
case for the Crown was closed, & no 
witnesses havng been called for the 
defence, the judge proceeded to charge 
the jury, & had made some observa- 
tions, when counsel for the Crown 
stated that, owing to inadvertence, a 
material witness had not been- 
examived, & proposed then to examine 
such witness. No witness having been 
called for the defence, counsel for 
the Crown was permitted to cxamine 
such witness, but at the peril of a 
mis-trial.—R. v. FLYNN (1839), 1 
Craw. & D. 32.—IR. 


m. Jaint trial—One prisoner in- 
criminated by another.}—Where in a 
ey trial one accused in giving or 
eading evidence in his defence in- 
criminates his fellow accused the 
latter is entitled to cross-examine, & 
if necessary lead further evidence even 
though he has Drew oun closed his 
case.—-R. v. BARKHAN MOLLINK, 
11917] T. P. D. 35.-—S. AF. 


tr 2. 


292 CRIMINAL Law 


Sect. 7.—The hearing: Sub-secl. 9, A., B. & C.; 
sub-sect. 10, A.] 

for further cross-examination. —R. 

(1911), 6 Cr. App. Rep. 106, C. C. A. 


v. SEIGLEY 


B. Summing up by Prosecution. 


3067. Where accused defended by counsel— 
No witnesses called for defence—Criminal Pro- 
cedure Act, 1865 (c. 18), s. 2.]—It being a general 
principle of criminal procedure, that counsel for 
the prosecution should consider themselves not 
merely as advocates for a party, but as ministers 
of justice, & not as struggling for a verdict, but as 
assistants in the ascertainment of truth according 
to law, therefore, counsel for the prosecution ought 
not, under Denman’s Act, to exercise their right 
of summing up the evidence, where prisoners call 
no witnesses, unless they really, in their discretion, 
deem it to be necessary for the purposes of justice. 
—lhi. v. Berens (1865),4 KF. & F. 842; sub nom. 
R. v. HOLCHESTER, 10 Cox, C. C. 226. 

3068. —-—— -|—Under above Act 
counsel for the prosecution ought not, when 
prisoner calls no witnesses, to sum up the evidence. 
—R.v. WEBB (1865), 4 F. & F. 862. 

3069. ——- Joint indictment—-One 
accused not defended —- Time for summing up.|]— 
R. v. MADDEN (1872), 12 Cox, C. C. 239. 

3070. ——— Except accused — Criminal 
Evidence Act, 1898 (c. 36).|—R. v. GARDNER, No, 
2948, ante. 

3071. Improper comment——-On witnesses at trial 
not being called before magistrates.|—It is an im- 
proper practice for counsel for the prosecution to 
make any comment by way of reproach upon the 
fact that the witnesses whom prisoner produces 
were not examined before the magistrates.—R. 
uv. CLARK (1851), 5 Cox, C. C. 230. 

3072. On prisoner calling no witnesses. |— 
In criminal cases counsel for the prosecution under 
Criminal Procedure Act, 1865 (c. 18), ought not, 
in summing up their evidence, to make observa- 
tions on prisoner’s not calling witnesses, unless, at 


ee 
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sworn that prisoners robbed him, & he 
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all events, it has appeared that he might be fairly 
expected to be in a position to do so. Neither 
ought they to press it upon the jury that, if they 
acquit prisoner, they may be considered to con- 
vict prosecutor or prosecutrix of perjury.—R. v. 
PuppDIcK (1865), 4 I’. & F. 497. 

Annotation :—Refd. R. v. Banks, [1916] 2 K. B. 621. 

3073. -]}—On a charge of rape 
prisoner called no witnesses. In summing up the 
prosecution commented upon this, & observed, 
that if prisoner were acquitted, the woman’s 
character would be blasted :—Held: the obser- 
vations ought not to be made.—R. v. RUDLAND 
(1865), 4 F. & F. 495. 

3074. On accused’s wife not being called— 
Effect of comment—Criminal Evidence Act, 1898 
(c. 86), Ss. 1 (b).]—At the trial of a prisoner counsel 
for the prosecution inadvertently commented on 
the fact that prisoner’s wife had not been called 
for the defence. The jury were subsequently told 
to disregard this comment, & their foreman said 
that they had disregarded it :—Held: the cir- 
cumstances that such comment had been made by 
counsel for the prosecution, in contravention of 
s. 1 (b) of above Act did not make the trial a 
nullity.—R. v. DIcKMAN (1910), 74, J. P. 449; 
26 T. L. R. 640; 5 Cr. App. Rep. 135, C. C. A. 
Annotation :—-Mentd. Crane v. Public Prosecutor, [1921] 

2A. C. 299, 

3075. Proper comment—-On prisoner having 
reserved his defence.|—If by reserving his defence 
the case set up by prisoner at his trial cannot be 
investigated, the prosecution are entitled to com- 
ment on that circumstance.—-R. v. MCNarr (1909), 
25 T. L. R. 228; 2 Cr. App. Rep. 2, ©. C. A. 











C. Summing up by Defence. 
See No. 2990, ante. 


SUB-SECT. 10.—Ricur or Repty. 
A. In General. 


3076. Defence witnesses called as to character 
only—Discretion of prosecuting counsel.|—A 


the conviction :—/leld : certain con- 


n. Improper comment—-On accused 
not giving evidence. }—R. v. KING (1905), 
6 Terr. L. R. 139.—CAN. 


oO. ——-~,J—After the trial & 
conviction of deft. on uw charge of 
murder, the victim. being his wife, a 
case was stated by the trial judge for 
the opinion of the ct. :—-J//eld : counsel 
for the Crown did not violate Canada 
Evidence Act, 8. 4 (5), by commenting 
on the failure of deft. to testify, when 
he told the jury that, taking the facts, 
they had the record of a crime, of an 
act wrongfully done upon a woman 
which resulted in her death, of murder, 
& “no explanation has been offered 
& no explanation is possible of these 
facts that will exculpate the criminal 
whom we have not yet inquired as to 
in regard to that act.’”?” In making 
these observations, counsel was re- 
ferring to the address of counsel for 
prisoner, & to his not having suggested 
any theory as to the cause of the 
woman’s death that wonld explain 
the condition in which her body was 
found, which, according to the case 
of the Crown, indicated that she had 
been murdered.——R. v. COprien (1920), 
47 O. L. R. 399; 53 DD. lL. RR. 576; 
18 O. W. N. 165.-—-CAN. 


‘ .J—On the trial of 
Hepner for robbery, etc., prisoners 
did not avail themselves of the privilege 
of giving evidence on their own behalf. 
Prosecutor, in addressing the jury, said, 
“You are sworn to give your verdict. 
according to the evidence. E. has 











has not been contradicted ; you must 
believe him.” The evidence had 
shown that the only persons who could 
contradict Ic. were prisoners :—THeld : 
the observations were not improper.--— 
R. wt BARKER & BAlLeY (1913), 32 
N. Z. L. R. 912.—N.Z. 


3074 i. --——- On accused’s wife not 
being called—Effect of comment. )-—--Dett. 
was indicted for stealing a quantity 
of pine oil. He pleaded not guilty, 
& on the trial gave evidence on his 
own behalf. Prosecuting counsel, in 
addressing the jury, commented un- 
favourably on the failure of deft.’s 
wife to testify -—T/eld: deft. was 
entitled to a new trial.—R. v. Corny 
(1898), 30 N. S. R. 330.-—-CAN. 

8074 ii. —--- ~—-—-.J—On the 
trial of deft. on a charge of shooting 
with intent to kill, counsel for the 
Crown commented upon the fact that 
deft.'s wife, who had been a witness on 
the preliminary examination before 
the magistrate, was not called :— 
field: the comment in question was 
not justified by the fact that it was 
made in reply to an explanation offered 
by counsel for deft. to account for 
the omission to call the wife, & the 
conviction mast be set aside.—H. v. 
HL (1903), 36 N.S. Rh. 253.—---CAN. 

- Stressing rejected evidence—.1 fier 
judge’s rebuke-—Kffect of.}—Resp. was 
convicted on a charge of murder, 
the evidence being purely circum- 
stantial. The trial judge stated in his 
report that he had no reason to think 
that the evidence did not fully justify 








duct of prosecutor during his address 
to the jury amounted to an invitation 
to them to assume that certain evidence 
which had been rejected had been given 
& a persistence in that invitation not- 
withstanding the judge's rebuke; a 
new trial should be directed.—R. v. 
EYLES (1917), 23 C. L. R. 1.—AUS. 

r. Counsel expressing own opinion 
-~—IVhen ground for new trial.J}—-While 
it is the much better practice for 
counsel to refrain from expressing their 
own opinions upon the evidence before 
the jury, the question of their right 
to do so is one of propriety rather than 
law; some substantial wrong or inis- 
carriage of justice must be proven to 
have resulted therefrom before it can 
provide ground for a new trial.—-R. v. 
MoKE, [1917] 3 W. W. R. 575.—CAN. 

s. Before defending counsel addresses 
jury — Discretion of prosecutor.) —— 
After the trial & conviction of deft. 
on a charge of murder, the victim 
being his wife, a case was stated by the 
trial judge for the opinion of the ct. :-— 
Tleld: the judge was right when he 
ruled that counsel for the Crown is not 
obliged to sum up before counsel for 
prisoner addresses the jury; he may 
waive that right or privilege, & address 
the jury ey only.-—R. v. COPPEN 
(1920), 47 O. L. R. 3899; 68 D. L. KR. 
576; 18 O. W. N. 165.-—CAN. 


PART VII. SECT. 7, SUB-SECT. 10.— 
8076 i. Defence witnesses called as to 
character only—Discretion of prosecuting 


Part VII.—TR1au or INDICTMENTS. 


prosecutor’s counsel in a case of felony has in 
strictness the right of reply, though the counsel 
for prisoner only calls witnesses to character ; 
but Semble: it is not a right, which in practice: 
ought to be exercised, except under very special 
circumstances.—R. v. STANNARD (1837), 7C. & P. 








673. 
Annotation :—Refd. R. v. Bliss Hill (1918), 82 J. P. 194. 
3077, ———- ———.]—R. v. PATTESON (1838), 2 
Lew. C. C. 262. 
3078. -}—When witnesses have been 


called to the character of a prisoner ; the prosecut- 
ing counsel may reply, but in ordinary cases he 
should not do so.—R. v. WILDGOOSE (1849), 13 
J. P. 766. 

3079. -1—In a case of felony, if 
witnesses are called to the character of prisoner, 
this gives prosecutor’s counscl a right to reply on 
the whole case, & not merely to observe on the 
evidence to character; & it is entirely at the dis- 
cretion of prosecutor’s counsel whether he will 
exercise his right of reply or not.—R. v. WHITING 
& HARVEY (1837), 7 C. & P. 771. 

3080. ——— -|—(1) If the only evidence 











called on the part of prisoner is evidence to . 


r, although the counsel for the prosecu- 
tion is entitled to the reply, it will be a matter for 
his discretion whether he will use it or not. 

(2) In cases of public prosecutions ‘for felony 


instituted by the Crown, the law officers of the | 


Crown, & those who represent them, are, in 


strictness, entitled to the reply, although no evi- | 


dence is produced on the part of prisoner.— 
MEMORANDUM OF JUDGES (1837), 1 Mood. C. C. 
495; 70. & P. 676. 

3081. .|—Counsel for the prosecution 
has a right to reply generally, even where witnesses 
to character only are called for the defence. It 
is in the discretion of counsel whether he will 
exercise that right, & it will be sanctioned by 
the ct. where counsel for the prosecution is of 
opinion that a fallacious argument has been used 
for the defence.—R. v. CORFELL (1844), 4 1. T. 
O.S. 215; 1 Cox, C. C. 128. 














3082. |—R. v. GERARD, No. 38050, 
ante. 
3083. No right of reply—Without notice to 








defence.|—Semble: in a prosecution for murder, 
where counsel for prisoncr calls witnesscs to 
character only, counsel for the prosecution has no 
right to reply, unless he has given notice to 
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himself of his calling witnesses to character.— 

- v. Brooks (1848), 1 lL. T. O. S. 5753; 1 Cox, 
. Cc. 6. 

3084. ———- —--~— Criminal Procedure Act, 1865 
(ce. 18).J)—Under above Act, ‘‘ witnesses for the 
defence’? do not include witnesses merely called 
as to character; & such witnesses, therefore, do 
not give counsel for the prosecution a reply.— 
ht. v. DOWSE (1865), 4 F. & F. 492. 

3085. |—The practice as to 
reply on the part of the prosecution after witnesses 
only as to character, is not altered & witnesses 
as to character do not give the prosecution a right 
of reply.—R. v. GuAss (1865), 4 F. & FT’. 492, n. 

3086. Where no witness called for defence.|—- 
Semble: the privilege of replying in a criminal 
prosecution, when deft. does not call witnesses, 
is confined to the Attorney-General.—lh. v. 
ABINGDON (Lorp) (1794), 1 Msp. 226; Peake, 
310,N.P. 

Annotations :---Mentd. R. v. Creevey (1813), 1M. & 8. 273; 
Hodgson v. Scarlett (1817), Holt, N. P. 621; R. v. Carlile 
(1819), 3 B. & Ald. 167; Lewis v. Walter (1821), 4 B. & 
Ald. 605; R. v. Harvey (1823), 3 Dow. & Ry. K. B. 464 ; 
Flint v. Pike (1825), 4 B. & C..473; Roberts v. Brown 
(1834), 10 Bing. 519; Stockdale v. Hansard (1840), 
3 State Tr. N.S. 723; KR.v. Pembridge (1842), 3 Q. B. 
901; Davison v. Duncan (1857), 7 E. & B. 229; Wason v. 
Walter (1868), L. R. 4 Q. B. 73; R. v. Munslow, [1895] 
1 Q. B. 758; Jones v. Hulton, [1909] 2 K, B. 444. 
3087. - Counsel for defence opening new facts 

~—Gives right of reply.|—If counsel for deft. on 

the trial of an indictment for a misdemeanour 
opens new facts in his address to the jury, & 
afterwards declines calling witnesses to prove the 
facts so opened, counsel for the prosecution is, 
notwithstanding, entitled to a general reply.— 

R. v. Bianonp (1824), 4 Dow. & Ry. K. B. 70; 

2 Dow. & Ry. M. C. 1673 previous proceedings 

(1823), 1 Dow. & Ry. N. P. 59, N. P. 

















3088. ——-- -——, J]—-R. vv. BUTCHER, No. 
3013, ante. 
3089. ——-- Prosecution in Mint cases.]—-RK. v. 


TAYLOR, No. 3023, ante. 

3090. Undefended prisoner reading inadmissible 
document——Gives no right of reply.|—(1) The 
judge who tries a prisoner in one county has no 
jurisdiction to sentence him in another. 

(2) A sentence for felony cannot be passed in 
the prisoner’s absence. 

(3) An undefended prisoner who, in his defence, 
reads a document which is not admissible in 
evidence, does not thereby give the prosecution 


counsel on the other side that he intends to avail | ‘‘ the right of reply.” 


counsel. J—In criminal cases, when wit- 
nesses to character only are called, & 
there is no other evidence offered on 
behalf of prisoner, counsel for the 
Crown have the right to reply; & in 
every such case it rests altogether in 
the discretion of the Crown counsel 
Whether or not that right shall be 
exercised.~-R. vv. HAYES (1840), 1 
Craw. & D. 367,.—IR. 

3076 ii. -—— .}—A right to reply 
does not exist in the case of a private 
prosecution, when prisoner has called 
Witnesses merely as to character.— 
R. v. LOUGIINAN (1842), Arm. M. & O. 
253,.—IR, 

t. Where no witness called for de- 
fence — Counsel for defence opening 
new facts—Gives right of reply.J—Not- 
withstanding prisoner calls no evidence, 
if he makes a statement of fact to the 
Jury, the Crown has the right of 
reply.—R. v. Rogers (1888), 1 B.C. R., 
pt. If., 119.—CAN., 

3086 i. —~-.]—R. v. 
6 Terr. L. R. 139.—OCAN. 

3086 ii. .}--At the close of the 
evidence for the prosecution the 
attorney for the defence in answer to 





Kina (1905), 





the judge, stated that he meant to call 
witnesses. The ct. then adjourned, & 
on the following day the attorney stated 
that, on reconsideration, he did not 


the prosecutor to reply :— 
hoveh the strict interpretation 
of Criminal Procedure Code, ss. 284. 
292, would warrant this course, it wus 
never Ineant by the Legislature that 


no witnesses are called for the defence, 
the object of the law being cvidently 
to let each side have an opportunity of 
commenting on the evidence of the 
other, & not to give an additional 
advantage to prosecutor in such a case 
as the present.—HuURRY CHURN 
CHUCKERBUTTY v. IR. (1883), I. I. KR. 
10 Calc. 140.——IND. 


3086 iii. ———.}—Where two prisoners 
were jointly charged with conspiracy, 
on being arraigned one pleaded 
guilty & the other not guilty, prisoner 
who had pleaded guilty could not be 
admitted as a witness against the other 
prisoner. No evidence being adduced 
for the defence :—Held: prisoner 
entitled to right of reply.—-R. v. ASIIER 


| a het (1888), 6N. ZL. R. 592.-- 


a. Where witnesses for proscention 


Urowil) Gees IV CW! SULLLO UL UILO WIL" 
nesses whose names are on the back of 
the indictment, & counsel for prisoner 
. ” this will make them 
for the 


call the witnesses itself in such @ case, 
&, if it calls them, counsel for the 
prisoner can cross-examine them, & 
will not lose his right of reply.—R. v. 
ee (1905), 25 N. Z. I. R. 266.— 


b. Documents introduced—In cross- 
examination by  defence.}—The fact 
that accused has, during the cross- 
examination of the witnesses for the 
prosecution, used certain documents, 
& that such documents have been put 
in as evidence on his behalf, does not 
entitle prosecutor to the right of reply, 
if, when asked upon tho closo of the 
case of the prosecution whether he 
means to adduce evidence, accused 
says that he does not.—Rh. vw. 
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Sect. 7.—The hearing: Sub-sect. 10, A., B. & C.; 
sub-sect. 11.] 


(4) When the ct. below has no jurisdiction 
Criminal Appeal Act, 1907 (c. 23), s. 4 (8), does 
not apply.—R. v. HALES (1923), 40 T. L. R. 179; 
17 Cr. App. Rep. 193; 87 J. P. Jo. 828, C. C. A. 

3091. Accused making statement in addition to 
counsel’s speech—Gives right of reply.|—R. vw. 
SHIMMIN, No. 3014, ante. 

3092. ——.|—R. v. DonErtry, No. 302, 
ante. 

See, also, No. 2893, ante. 

Right of defence to reply.|—-See Nos. 2977-2979, 
ante, & 3109, post. 


B. By Law Officers of the Crown. 

3093. Where no witnesses called—Right con- 
fined to Attorney-General.J|—R. v. ABINGDON 
(LORD), No. 3086, ante. . 

3094. .|—Right of reply cxercised by 
the Attorney-General although no evidence was 
called for the defence.—R. v. WILLIAMS (1797), 
26 State Tr. 653. 

Annotations :—Mentd. R. v. Duffy (1849), 4 Cox, C. C. 294; 

Bowman v. Secular Soc., [1917] A. C. 406. 

3095. Appearing in official capacity.]— 


—R. v. BELL (1829), Mood. & M. 440,n., N. P. 
Ana claion -—Consd. R. v. Gardner (1845), 1 Car. & Kir. 


3096. -—When the A.-G. or 
King’s counsel appears officially as such to conduct 
@ prosecution on an indictment for misdecmeanour 
he is entitled to reply though deft. calls no wit- 
nesses.—-R. v. MARSDEN ALEXANDER & ISAACSON 
(1829), Mood. & M. 439, N. P. 

Annotation :—Consd. R. v. Gardner (1845), 1 Car. & Kir, 628. 

3097. Refused to Attorney-General of 
the County Palatine.|—R. v. CHRristTie (1858), 1 
F.& F.75; 7 Cox, C. C. 506. 

3098. Counsel representing Attorney- 
General.|—R. v. MARSDEN ALEXANDER & ISAAC- 
son, No. 3096, ante. 


3099. —— —In a prosecution by the 


CHUNDER BANERJEE (1884), I. L. Re: 
10 Cale. 1024.—IND. | 


CRIMINAL LAW 






































was reserved whether counsel 


AND PROCEDURE. 


Post Office for a felony, it being stated by counsel 
for the prosecution that he appeared as repre- 
sentative of the A.-G.:—Held: on the ground of 
his representing the A.-G. he was entitled to reply 
without reference to prisoner’s having called 
witnesses, or not.—R. v. GARDNER (1845), 1 Car. 
& Kir. 628. 


Annotations :—Mentd. R. v. Young (1846), 2 Cox, C. C. 142; 
Rt. v. Shepherd (1856), Dears. C. C. 606. 


3100. ——.]—In a prosecution directed 
by the Poor Law Board, counsel for the Crown 
cannot claim the right to reply where prisoner calls 
no witnesses.—R. v. BECKWITH (1858), 7 Cox, C. C. 
505. 

3101. Law officers of Crown—& their 
representatives -— Felony.] —- MEMORANDUM OF 
JUDGES, No. 3080, ante. 

3102. Solicitor-General—Post Office 
prosecution.|—R. v. BARROW (1866), 10 Cox, C. C. 
AQT. 

31038. —— -——— —— ——.|—In conducting 
prosecutions for the Post Office, where the Solicitor- 
General appears on behalf of the A.-G., he has, 
on the part of the Crown, the right to reply on the 
whole case, although prisoner calls no witnesses.— 
R. v. TOAKLEY (1866), 10 Cox, C. C. 406. 

3104, —— Appearing in person.|—REso- 
LUTION OF JupDGES (1884), 5 State Tr. N. S. 3, 
note c. 

See, also, CONSTITUTIONAL LAW, Vol. XI., 
pp. 528, 529, Nos. 825-334. 

















C. Where more than one Accused. 


3105. Reply by prosecution—Witness called by 
one accused—Joint offence—General reply.|— 
Semble: if two prisoners are indicted jointly for 
the same offence, & one call witnesses, the counsel 
for the prosecution is entitled to a general reply. 
But if the offences are separate, & they might have 
been separately indicted, he must in his reply 
confine himself to the case of the party who has 
called witnesses.—R. v. HAYES & WALTER (1838), 
2 Mood. & R. 155. 


3105 ii. espe |: eA. 1S: 





for 











Cc. -J—The action of the 
defence, during the cross-examination 
of a witness for the Crown, in tendering 
a document to such witness & using 
the same as evidence for tho defence 
was held to entitle the Crown to reply. 
—R. vw. Moss (1893), I. L. R. 16 All. 
88.—IND. 

d. Whether restricted.}—-Counsel for 
the Crown is not restricted in his 
reply to answering matters dealt with 
by counsel for prisoner.—f. v. WALKER 
aoe (1910), 18 W. lL. R. 47.— 


e. Conspiracy—IVhere one dcfendant 
only calls wiiness.}~It was held in 
&® prosecution for conspiracy, that 
although evidence was called by only 
one of defts., it might have cnured to 
the benefit of both, & that the right of 
general reply was with counsel for the 
Crown.—R. v. CONNOLLY (1894), 25 
O. R. 151.—CAN. 


PART VII. SECT. ae SUB-SECT. 10.— 


ft. Where no_ witnesses called.) — 
The A.-G., conducting a prosecution 
on the part of the Crown, has the right 
of reply, although accused calls no 
witnesses, & if he elects to exercise 
that right he is not bound to sum up 
for the Crown at the conclusion of the 
evidence.—R. v. KIERSTEAD (1918), 
ane B. R. 553; 42 D. L. R. 193.— 


3098 i. Counsel representing At- 
torney-General.|—-After the conviction 
of prisoner for murder the question 








Crown should have been allowed the 
right to reply, no evidence being 
tendered on behalf of prisoner :— 
Held: Crown prosecutors in the 
Territories aro under general jinstruc- 
tions from the department of justices 
over which the <A.-G. for Canada 
presides. The administration of 
Criminal Law is in his hands, & Crown 
prosecutors act. for him. The Crown 
pEecur er had the right to roply.—— 
OAW. KING (1905), 1 W. L. R. 348.—- 


8098 ii. -—— .}+—Prisoner called 
no witnesses, & his counsel contended on 
that ground he had the right of reply. 
The trial judge ruled against him & 
Crown replied :—Held : Crown always 
had the right of reply if its representa- 
livesaw fit to useit.—MN. v. RYAN (1905), 
5 O. W. R.125; 920. L. R. 187.—CAN. 











3098 iii. J —A.H-G. Le 
(1829), 2 Ir. L. Rec. Ist ser. 312.-—IR. 
8101 i. Law officers of Crown— 


& their representatives. }--R. v, QUATRES 
PATTES (1851), 1 L. C. R. 317.— CAN. 


g. Whoever originutes motion.) — 
Semble ; no matter with which side the 
motion originates, the law officers of 
the Crown have a right to reply.—R. 
Pe ae (1843), 1 Cox, C. C. 369.— 





PART VII. SECT. v SUB-SECT. 10.— 


81051. Reply by prosecution—TV itness 
called by one accused—Ceneral reply.] 
mUE v, CANAN, [1918] V. L. R. 390.— 


& ©. were charged on a joint presont- 
ment with conspiracy to defraud. A. 
gave evidence on his own behalf & 
called witnesses. 1. gave evidence on 
his own behalf, but called no witnesses, 
& did not cross-examine any of A.’s 
witnesses. C. gave no evidence & 
called no witnesses, & rnade at the trial 
no unsworn staternent, but did ask a 
few questions of one of A.’s witnesses. 
The evidence given affected all accused 
who were separately represented by 
counsel. On the point of order in 
which, after the close of the evidence, 
counsel should address the jury :-— 
Held: the gencral rule that where 
upon a joint presentment one prisoner 
calls evidence which is applicable to 
the others, the Crown has a right of 
general reply, is correct, & should 
usually be adhered to, but the rule is 
not inflexible &, in the peculiar cir- 
cumstances of this case, counsel for B. 
& C., being really unaware of the way 
in which the facts would be presente 
against their respective clients, counse 
for A. should first address the jury, 
followed by counsel for the Crown, 
counsel for B. & counsel for C., in that 
order.—R. v. ORTON, [1922] V. L. R. 
469.—AUS. 


8106 iii. .}—Where 
one of several accused persons triod 
jointly calls witnesses at the trial, but 
the other accused calls no witnesses, 
they must all follow one another in 
their defence, & the prosecution has 
the right of reply on the whole case.-— 
R. v. SADANAND NARAYAN (1894), 
I. L. R. 18 Bom. 364.—IND. 











Part VIJ.—TRIAL oF INDICTMENTS. 

















3106. —— —— -—-—.]—R. v. JORDAN 
& COWMEADOW, No. 208, ante. 
8107. .]—Three prisoners 


were indicted for murder, & witnesses were called. 


for the defence of one only :—Held: the counsel 
for the prosecution was entitled to reply generally 
on the whole case, & was not to be limited in his 
reply to the case as against the one prisoner for 
whom the witnesses were called, although the 
evidence adduced for the one prisoner did not at 
all affect the case as it respected the other two 
prisoners ; but if the evidence against two prisoners 
affect them with different offences, such as larceny 
& receiving, & one call witnesses, there is no 
right of reply against both—R. v. BLACKBURN 
(1853), 3 Car. Kir. 330; 6 Cox, C. C. 333. 
Annotation :—-Mentd. R. v. Godinho (1911), 76 J. P. 16. 
3108. -|—Two prisoners 
being indicted for night poaching, the defence 
being on the question of identity, one of them 
calling witnesses to prove an alibi, the other calling 
no witnesses, the counsel for the prosecution was 
allowed a general reply on the whole case as against 
both prisoners.—R. v. Brices & PALMER (1858), 
1. & F. 106. 


























3109. —- —— ——.)—R. v. COPLey 
(1865), 4 I". & F. 1097. 
3110. —— -|—Where two per- 


sons were jointly indicted for arson, -& evidence 
was called on behalf of one of them :—Held: this 
gave the prosecution the right to a general reply.— 
R. v. Davis (1900), 17 T. L. R. 164. 

3111. No general reply.] — 
Prisoners were indicted for obtaining goods by 
false pretences & conspiracy to defraud. At the 
close of the evidence for the prosecution witnesses 
were called for the defts. W. & S. only, whose 
evidence was applicable to their respective cases 
only, & did not aifect the cases of the other defts. : 
-—Held : counsel for the prosecution should confine 
his reply to the cases of W. & S.—R. v. TREVELLI 
(1882), 15 Cox, C. C. 289. 

3112, ——- ——- ——-. ———.]—-Where several 
prisoners were indicted jointly, & some of them 
called witnesses, but others did not :—Held: the 
Crown had a right of reply to the counsel for those 
pilsoners who called witnesses, but that counsel 
for the prisoners who called no witnesses had the 
right to address the jury last.—R. v. Burns 
(1887), 16 Cox, C. C. 195. 





, enenemnaenmnemmal 





295 


3114, —— Severed defences—Whether 
general reply.;— Where there are several prisoners, 
& they sever in their defences, if one should call 
witnesses & the others not, the right of reply is 
now in practice confined to the case against the 
prisoner who has called witnesses.—R. v. BURTON, 
Scorr & Lockwoop (1861), 2 F. & F. 788. 

3115. ——- ——- —— -——.]—Where two 
prisoners on the same indictment are separately 
defended by counsel, one of whom only has called 
witnesses, the convenient course of proceeding is 
for prisoncr’s counsel who calls witnesses to open 
his defence & sum up; then for the counsel for the 
prosecut.cn to reply upon the whole case, & then 
for the counsel for prisoner who has called no 
witnesses to address the jury in his defence.— 
Rh. v. HARRINGTON (1869), 21 L. T. 57. 

3116. Reply by one accused as against another— 
Where one calls evidence incriminating another-| 
—R. v. PAINTER & Davis, No. 2977, ante. 








83117. ——.]—R. v. Woop, No. 2978, ante. 

3118. ——- ——-.]—_R.. v. Burperr, No. 2979, 
ante. 

3119. ——- ——.]—-R. v. Coprzey, No. 3109, 
ante. 


SUB-SECT. 11.—FUNCTION OF JUDGE AND JURY. 


3120. Duty of judge—To assist jury—& protect 
interests of accused.|—I have been reminded that 
I sit here as counsel for deft. I certainly do so, so 
far as to interpose betwcen him & counsel for the 
prosecution & to see that no improper use of the 
law is made against him & that no improper 
evidence is given to the jury; but the judge has 
another task to perform which is that of assisting 
the jury in the administration of justice (LORD 
KENYON, C.J.).—R. v. WAKEFIELD (1799), 27 
State Tr. 679. 

Annotation :—Apprvd. R. v. O’Connell (1844), 5 State Tr. 

N.S. 1, 702. 

3121. ——— To decide questions of foreign law— 
In civil & criminal cases—Administration of 
Justice Act, 1920 (c. 81), s. 15.]—Above Act, which 
provides that ‘‘in any action or other matter ”’ 
questions of forcign law shall be decided by the 
judge & not by the jury, applies to criminal, as 
well as to civil, cases.—R. v. HAMMER [1923], 2 
K. B. 787; 92 L. J. K. B. 1045; 129 L. T. 479; 87 


3113. ——_ ——- ——- ——.]—R. v. Kain J.P. 194; 39 T. L. R. 670; 68 Sol. Jo. 120; 27 
(1583), 15 Cox, C. C. 388. Cox, C. C. 458; 17 Cr. App. Rep. 142, C. C. A. 
PART VII. SECT. 7, SUB-SECT. 11. k. —— Not to make remarks likely clusion of fact on the evidence while 


8120 i. Diy of judge—To assist jury 
—c& protect interests of accused. j—After 
the trial & conviction of deft. on a 
charge of murder, a case was stated by 
the trial judge for the opinion of the 
ct. The judge had pointed out to the 
jury that they, & they alone, were the 
judges as to all questions of fact. He 
dealt with & placed before the jury 
every theory suggested by counsel for 
prisoner :—/Teld; the judge’s charge 
indicated clearly to the jury what their 
functions were & the conclusion to 
which they must come _ before pro- 
nouncing deft. guilty.—R. v. COPrEN 
(1920),470.L. R. 399; 63 D. L. R. 576; 
18 O. W. N. 165.—CAN. 

hb. To decide whether suffi- 
cient evidence to go to ju Not to 
express opinion on verdict. |—On motion 
for a new trial by a prisoner convicted 
of murder on circumstantial evidence 
only :—Held: a judge is called upon 
only to say whether there is evidence 
to go to the jury, not to express any 
opinion as to their verdict founded upon 
it.—R. Vv. GREENWOOD (1864 )» 23 Uv. C. R. 
255.—CAN. 





to result in injustice to accused.} — 
A vordict cannot be impeached in con- 
sequence of an observation made by the 
judge presiding while the trial was 
proceeding, unless such observation 
was calculated to influence the jury 
against the doft.—R. v. CARLIN (1903), 
Q. R. 12 K. B. 483.—CAN. 

lL. .}/—-Where in the course 
of a criminal trial before a jury the 
presiding judge had made remarks 
which were irregular & injudicious, 
special leave to appeal was refused on 
the ground that no grave injustice to 
accused had resulted from the use of 
the language complained of, & con- 
sequently an appeal against their 
conviction could not hope to succeed.-~ 
R. v. LEO (1914), App. D. 241.—S. AF. 


m. To explain law—é& to 
assist jury to arrive at correct conclusion 
of fact.|—While it is the duty of the 
judge to cxplain the law affecting the 
case to the jury so far as is necessary 
for its application, é& it is their duty to 
accept id tore without question, 
it is also his duty to assist them so far 
as he can to arrive at a correct con- 











making it clear to them as part of the 
law that that conclusion is within their 
province, & not his.—R. v. CAMPBELL, 
[1919] 1 W. W. R. 1076.—CAN. 

n. To make notes of applica- 
tions & rulings. }-—It is proper that the 
judges should be especially careful to 
see that a note is made of every 
application & ruling during the course 
of a case, so that no party may possibly 
be deprived of any advantage to which 
he may be entitled.—R. v. DOMINION 
DRUG Stores, Lrp., R. v. CANADIAN 
NORTUERN Ry. Co., [1919], 2 W. W. R. 
413; 44 D. L. R. 382.—CAN, 

0. To be impartial.)—It is 
true the judge is prisoner’s counsel, & 
he is also the counsel for the Crown ; 
but both these offices are subordinate 
to his higher functions as a dispenser of 
justice & an expounder of the law; & 
he is bound to administer that law 
equally & impartially to both sides.— 
R. v. O’CONNELL (1844), 77. L. R. 261. 


~——IR. 

A Not to initiate criminal 
prosecution. }—The function of a judge 
is not to initiate prosecutions, but to 
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3122. Function of judge—Does not include 
questioning prisoner in dock—-& making disparaging 
comments.]—R. v. TAYLOR, No. 4222, post. 

3123. Function of jury—To decide issue of fact.] 
—At the trial at quarter sessions of a prisoner upon 
a charge of stealing milk, the jury retired, & 
without any communication from them the 
judge sent for them & asked them if they were 
agreed upon their verdict. They replied that they 
were not. The judge then asked them if they 
believed the evidence for the prosecution, & the 
foreman replied that they did. Thereupon the 
judge directed a verdict of guilty to be recorded :— 
Held: the judge in effect found a fact essential 
to the conviction, namely, that the prisoner did 
the act animo furandi; that was not his function, 
& the conviction must be quashed. 

If a special verdict includes all the evidence 
required to find a prisoner guilty of the offence 
charged, the judge may act upon it & direct a 
verdict of guilty to be entered (PoLLock, B.).— 
R. v. FARNBOROUGH, [1895] 2 Q. B. 484; 64 
Il. J. M. C. 270; 73 L. T. 851; 59 J. P. 505; 44 
W. R. 48; 11 T. L. R. 554; 39 Sol. Jo. 691; 
18 Cox, C. C.191; 15 R. 497, C.C. R. 

Annotation :-—Mentd. R. v. Meyer (1908), 99 L. T. 202. 


SUB-SECT. 12.—JUDGE’S SUMMING UP. 
A. In General. 


3124. Whether summing up may be dispensed 
with—In a simple case.]—In a simple case the 
judge is entitled to ask the jury whether they will 
dispense with his summing up.—R. v. NEwMAN 
(1913), 9 Cr. App. Rep. 184, C. C. A. 

8125. In a difficult case.|—At the end of a 
trial tor larceny on several different occasions, 
which had lasted four days, the assistant Recorder 
omitted to direct the jury saying that they had 
heard the case, that he expected they had had 





try them. Itis only in rare cases, such their opinion 


| 
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Was 
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enough of it, & that anything he could say would be 
of little use. Prisoner complained of the method 
of identification adopted, & as to some of the 
charges his evidence went to establish an alibi. 
The jury found prisoner guilty. On appeal the 
conviction was quashed on the ground that in the 
circumstances the assistant Recorder should have 
directed the jury on the question of identification, 
& should have told them that if they thought that 
upon the evidence some of the charges could not 
be supported they might, if they saw fit, acquit 
prisoner.—R. v. Fincnu (1916), 85 L. J. K. B. 1575; 
115 L. T. 458; 25 Cox, C. C. 537; 12 Cr. App. Rep. 
77, C. GA 

3126. Not dissertation upon the law.]—The Ct. 
of Criminal Appeal does not criticise summings up 
as if the judge was writing an accurate treatise of 
that part of the criminal law with which he is 
dealing (per Cun.).—R. v. MASON (1909), 73 J. P. 
250; 2 Cr. App. Rep. 57, C. C. A. 

3127. Reference to particular case.|]— 
R. v. Hampton (1909), 2 Cr. App. Rep. 274, 
C. C. A. 

3128. .J—(1) On a trial for murder the 
judge is entitled to tell the jury that there are no 
grounds for finding a verdict of manslaughter. 

(2) When a judge sums up he is not composing 
a law treatise, but speaking with regard to the facts 
of the particular case (per Cun.).—lK. v. SCHOLEY 
(1909), 3 Cr. App. Rep. 188, C. C. A. 

Annotation :-—Generally, Mentd. Public Prosecutions Dircctor 

v. Beard (1920), 14 Cr. App. Rep. 158. 

3129. Direction as to onus of proof.|—Where 
prima facie evidence has been given for the Crown, 
which, if unanswered, would raise a presumption 
that might justify a jury in bringing in a verdict 
of guilty, & prisoner has called evidence to rebut 
that presumption, the proper direction for the jury 
is, that if the evidence in rebuttal raises in their 
minds a reasonable doubt as to prisoner’s guilt, 
they should acquit him, as the onus of proof 
still lies upon the prosecution. If upon the whole 
evidence the jury are left in a real state of doubt 
the prosccution have failed to satisfy the onus of 
proof which lies upon them.—R. v. STopparRtT 














whether a document is capable of 


as where he is an eye-witness of u 
breach of the law, that he should 
initiate a prosecution, & even then, 
with the exception of contempts of the 
ct., he should not be the trial judge.— 
R. v. DANIEL (1912), 21 W. L. R. 563 5 
17B.C.R. 150; 4D. L. R. 443.—CAN. 


q. Not to act as prosecutor. }— 
A judge ought not to have imposed 
upon him the appearance of acting as 
prosecutor.—R. v. FARRELL & MoorKn 
(1848), 3 Cox, C. C. 139.—IR. 

$123 i. Function of jury—To decide 
issue of fact.|—It is essential that the 
whole evidence be submitted to the 
jury who decide finally as to the inno- 
cence or guilt. of accused.—R. v. 
Cane (1903), Q. R. 12 K. B. 483.— 


$123 ii. -}+-In an alterca- 
tion prisoner struck B. & afterwards L. 
also struck B. several times. 3B. died 
within a few hours from the blows. 
Upon prisoner’s trial for unlawful 
assault, before the chairman of the 
sessions & a jury :—Held: it was not 
for the judge to determine whether the 
assault which prisoner was alleged to 
have committed resulted in the death 
of B.; that was, if a material question, 
one for the jury.—R. v. TAYLOR (1921), 
67 D. L. R. 372; 510. L. R. 392.— 
CAN. 

$128 ifi. -}—-On a charge of 
rape the judge in his charge to the jury 
stated what had been proved instead of 
leaving it to them to decide what in 

















such a charge amounted to a clear mis- 
direction, & the verdict was erroneous 
owing to such’ misdirection.—ALI 
FAKIR ee (1897), I. L. R. 25 Cale. 


— 





Yr. Credibility of wit- 
ness.J}—On a trial for murder, the 
Crown having made out a primd 
facie case by circumstantial evidence, 
prisoner’s daughter, a girl of fourteen, 
was called on his behalf, & swore that 
she herself killed deccascd without 
prisoner’s knowledge, & under circum- 
stances detailed, which would probably 
reduce her guilt to manslaughter :— 
Held: the judge was not bound to tell 
the jury that they must believe this 
witness in the absence of testimony to 
show her unworthy of credit, but he was 
right in leaving tho credibility of her 
story to them, & if from her manner he 
derived the impression that she was 
under some undue influence it was not 
improper to call their attention to it in 
his charge.——R. v. JONES (1868), 28 
U.C. R. 416.—CAN. 


8. Sufficiency of evidence.) 
—QOn a Crown case reserved it is 
not proper to reserve the question 
whether there is sufficient evidence in 
support of the criminal charge, that 
being a question for the jury ; whether 
there is any evidence is a question of 
law for the judge.—R. v. LLoyp (1890), 
19 O. R. 352.--CAN. 


t. Meaning of document.] 
—It is for the judge to determine 

















proved :—J/leld: 


bearing the meaning assigned to it, & 
for the jury to say whether, in the 
circumstances, it has that meaning 
or not.—R. v. KARN (1903), 5 O. L. R. 
7043; 2 0. W. RR. 335.—CAN, 


a.-—— Not to be governed by 
opinion of judge as to facts.}—R. v. 
BREWSTER (No. 2) (1896), 2 Terr. L. R. 
377.—CAN. 


, ——.]-—R. v. KAPLANSKY, 
SACHUK & SENILOFF (1922),69D. L. RR. 
625; 51 0. L. R. 587.—CAN. 

c. Light of eye make inquiries. ] 
—On a criminal trial the jury may 
with leave of the ct., through their 
foreman, make any inquiry which 
could be properly made on behalf of 
the prosecution or dcfence.—l. v. 
iting (1884), 3 V. R. (Law), 193.— 





PART VII.SECT. 7, SUB-SECT, 12.—A. 


3126 i. Not dissertation unon the law. } 
-—On a stated case for argument on the 
question ‘‘should a judge at trial 
specifically instruct the jury to consider 
the state of intoxication of prisoner, & 
if they thought his state of intoxication 
was such as to prevent him appreciating 
the nature & result of his acts they 
should not convict of murder, but of 
manslaughter ” :—Held : when a judge 
sums up toajury, he must not be taken 
to be inditing a treatise on the law.— 
R. v. BLYTHE (1909), 14 O. W. R. 688 ; 
10. W. N. 33; 19 O. L. R. 386; 15 
Can. Crim. Cas. 224.—CAN, 


Part VIJ.—TRIAuL or INDICTMENTS. 


(1909), 73 J. P. 348; 25 T. L. R. 612; 53 Sol. Jo. 


578; 2 Cr. App. Rep. 217, C. C. A. 

Annotations :—Refd. R. v. Vassileva (1911), 6 Cr. App. Rep. 
228; R. v. Schama, R. v. Abramovitch (1914), 112 L. T. 
480; R.v. Bliss Hill (1918), 82 J. P. 194; R. v. Sanders 

Mentd. R. v. Bradshaw, etc. 

1910), 4 Cr. App. Rep. 280; R. vw. Brownlow (1910), 

Norton, [1910] 2 


Cray 14 Cr. App. Rep. 11. 


74 J. P. 240; Wt v. 
Pratiey (1910), 4 Cr. App. Rep. 159; 
76 J. P. 38; 


8; KR. v. Hill (1911), 76 J. P. 


(1911), 76 J. P. 32; 


179, C. C. A. 


Aion :—Consd. R. v. Beeby (1911), 6 Cr. App. Rep. 


3131. 








3133 i. Issues of fact must be left to 
jury—Judge may express opinion—On 
the facts.}—N. v. Swyrpa (1909), 13 
O. W. R. 468; 15 Can. Crim. Cas. 138. 
—CAN. 

3133 ii. .}—It is open 
to a judge in charging the jury to 
express his opinion as to the effect of a 
certain portion of the evidence ; but 
he should always be careful to add that 
it is for the jury to form their own 
opinion.—R. v. BEPIN Biswas (1884), 
I. L. R. 10 Calc. 970.-—-IND. 

3133iii. —--- —-——,}—Where the 
judge expresses an opinion that if the 
facts given in evidence are believed, 
accused is guilty of murder, the jury 
have a right to disagree with his view 
& acquit prisoner of the offence.—R. v. 
NIRMAL KANTA Roy (1914), I. Ls R. 41 
Cale. 1072.—IND. 


d. Mode of summing up—-Two counts 
—-Nvidence for one only. |}—Where two 
counts are included in one present- 
inont & evidence is given which is 
applicable to one count, but not to the 
other, the ct. will not interfere with it 
if the trial judge in his summing up 
has directed the jury not to apply the 
evidence to the count to which it is not 
applicable.—R. v. JOMANSEN, [1917] 
V. du. R. 584.—AUS. 

e. Avoidance of interrogalive ex- 
pressions assuming guilt of accused. |— 
The judge should avoid the use, in the 
charge to the jury, of interrogative 
expressions assuming the guilt of 
accused, & of slang & colloquial 
phrascs.—AMIRUDDIN ATIMED o. Kh. 
(1917), I. L. 1. 45 Cale. 557.—IND. 


f. -—— Direction that guilt must 
be beyond reasonable doubt.}—In a 
criminal case accused is entitled to have 
the jury directed that before they can 
convict him they must, on the evidence, 
be satisfied of his guilt, beyond 
reasonable doubt.—R. vo. RoBrrrs 

1910), 10S. R. N.S. W. 612; 27.N.S. 
V. W.N. 148.—AUS. 


g. -}—On a trial for man- 
slaughter the judge directed the jury 
that the Crown must prove two things 
to their satisfaction beyond all reason- 
able doubt: that deceased was killed 
by being struck by a motor car, & that 
accused was the driver of that car. 
He then directed them to weigh the 
evidence for & against the contention 
that accused was culpably negligent, 
but did not tell them before convicting 
accused they must be satisfied beyond 
reasonable doubt of his negligence :— 
Held: this was a proper direction.— 
aug v. R. (1919), 27 C. L. R. 158,.— 

















_h. Misdirection— Ground for set- 
ting aside verdict—Whole summing up 
must be considered. |—Isolated passages 
of a summing up will not be considered 
separately as grounds for setting aside 


K. B. 496; R. wv. 
R. ». Elisom (1911), 
49; R. wv. Savidge 
R. v. Horn (1912), 76 J. P. 270; 
R. v. Monk (1912), 7 Cr. App. Rep. 119; Ibrahim v. R., 
[1914] A. C. 599; R.v. Finch (1916), 85 L. J. K. B. 1575; 
R. v. Immer, RK. v. Davis (1917), 118 L. T. 416. 
3130. Issues of fact must be left to jury.]—On an 
indictment for attempted rape, a positive direction 
to the jury to convict of indecent assault is a ground 


for quashing.—R. v. WEST (1910), 4 Cr. App. Rep. 


-]—However strong a judge’s view 
may be of the evidence he should leave questions 


3133. 





219, C. C0. A. 
3134. 





3135. 














a verdict, but the whole summing up 
must be taken into consideration.—Rh. 
vet (1900), 10 Q. L. J. 147.— 


os 





k. - -J]—R. wv. WALKER 
(1893), 1 Torr. L. Lt. 482.—CAN. 

1. What constitufes—Neglect to 
draw attention to Criminal Code, 8. 
259 (ad). }—On the trial of an indictment 
for murder of K., it was proved that 
prisoners, who had been drinking, 
came on deccased’s lawn & commenced 
to shout & sing & use profane & 
insulting language towards him. He 
twice warned them away, & finally 
appeared with a loaded gun threatening 
to shoot. A rush was made towards 
the verandah where he stood, when he 
took hold of the barrel of the gun & 
struck one of prisoners with the stock. 
The gun was discharged into his body 
& there was evidence that prisoners 
then maltreated hin & his wife. He 
was taken to a hospital & died shortly 
after. The trial judge, in charging the 
jury, instructed thern that prisoners 
were doing an unlawful act in tres- 
passing on the property of deceased, & 
that if they were uctuated by malice it 
would be murder, if not it} Was man- 
slaughter, drawing their attention 
specially to the above sect. & sect. 
259 (6). Prisoners were found guilty 
of murder. On appeal :—l/leld: the 
above direction to the jury ignored the 
requirements of the sub-sect. above, to 
which the judge should also have drawn 
their attention directing them to find 
whether or not prisoners knew, or 
ought to have known, that their acts 
were likely to cause death, & his 
failure to do so left his charge open to 
objection & constituted misdirection 
for which prisoners were entitled to a 
now trial.—GRavFS v. KR. (1913), 47 
S. C. R. 568.—CAN. 

m. —~—— Neglect to potnt out 
minor inconsistencies. }—A case is to be 
put to the jury in a way to ensure their 
due appreciation of the value of the 
evidence; buat, if the judge, in his 
analysis of the cvidence, omits some 
fact relied on or fails to note its 
significance, that is not misdirection or 
non-direction. 

The theory of the defence & the 
evidence favourable to the defence 
should be put before the jury in such a 
way as to ensure their appreciation of 
the points at issue. But every bit of 
evidence & every inconsistency therein 
need not be pointed out to the jury 
(FERGUSON, J.).—R. v. BAUGH (1917), 
38 O. L. R. 659; 33 D. L. R. 191; 28 
Can. Crim. Cas. 146.—CAN. 

; Omission to call atten- 
tion to evidence of witnesses for de- 








en ee 





fence.)}—In summing up a case to the 


jury, the judge omitted to call their 
attention to the evidence of the 
witnesses for the defence. This evi- 
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of fact to the jury.-—R. v. BEEBY (1911), 6 Cr. App. 
Rep. 138, C. C. A. 
3132. ———_.]—A summing up, in effect recom- 
* mending a verdict of guilty which does not ade- 
quately put prisoner’s case to the jury, is reason for 
quashing a conviction.—R. v. FrRampron (1917), 
12 Cr. App. Rep. 202, C. C. A. 
Judge may express opinion—On the 
facts.|—-Provided that the judge in summing up 
clearly leaves the issues of fact to the jury he is 
entitled to express his opinion on the facts of the 
case.—R. v. O’DONNELL (1917), 12 Cr. App. Rep. 


As to defence.]—It. v. MEL- 


VILLE (1909), 2 Cr. App. Rep. 173, C. C. A. 


—R. . LIEPWORTH 





(1910), 4 Cr. App. Rep. 128; 0. C. A. 
3136 Ss 


to conduct of defending 


counsel.]|—R. v. CAstRO, No. 3207, post. 
3137. Where gist of offence is intent—-Should 





dence appeared to the High Ct. to be 
untrustworthy :—Held: the summing 
up was not defective on account of this 
omission on the part of the judge.—Re 
Rocuia Monaro, Rh. vv. ROOHTA 
MORATO (1881), I. L. R. 7 Cale. 423; 8 
C. L. R. 273.—IND. 

Oo. Omisston to call atten- 
tion to fact in favour of accused.}— 
Three persons, who were attacked & 
wounded in an affray, informed the 
police on the same day that the persons 
who had attacked them were A., B. & 
C. Kighteen days afterwards the same 
complainants gave to the magistrate 
inquiring into the case the names of 
four other persons who, they said, 
with the three persons first accused, 
formed the attacking party. The 
seven accused were tried jointly for the 
offence before the Additional Recorder 
of Rangoon & ajury. In his charge to 
the jury the Additional Necorder 
omitted to call their attention to the 
fact that four out of the seven accused 
had not been mentioned by prosccutors 
until after eightecn days had passed 
over. Jlrisoners were convicted :— 
Held: the Additional Recorder mis- 
directed the jury; under tho circum- 
stances the misdirection prejudiced the 
four persons last accused; & the 
verdict must be sct aside as far as they 
were concerned.-—--LELU Tu v, R, (1884), 
I. L. R. 11 Cale. 10.—IND. 

. Points in favour of 
accused not sufficiently amplifled.|— 
Where a charge to the jury is, upon the 
whole, favourable to accused, & most of 
the points of importance in favour of 
accused are more or less dealt with in 
the charge, the mere fact that some of 
the points are not so amplified as they 
might have been does not amount to a 
misdirection.—R. v. WAMAN SHIVRAM 
ho (1903), I. L. R. 27 Bom. 626.— 














q. —--— Malerial inadmissible 
evidence admitted. |}— Where material 
evidence, which ought not to be 
admitted, is admitted, it is a mis- 
direction of law when the judge tells 
the jury that it was evidence which 
nee can consider & on which they can, 
if they think proper, convict accused. 
The fact that, after putting the jury in 
possession of the inadmissible evidence, 
the judge in his charge goes on also to 
point out circumstances which would 
justify the jury in disbelieving the 
wrongly admitted evidence, does not 
make the misdirection less a mis- 
direction.—R.. vv. WaAMAN SHIVRAM 
a (1903), I. L. R. 27 Bom. 626.— 








r. —— Transfer of witnesses 
—Failure to acquaint jury.)--The 
omission by the judge in his charge to 
the jury, to mention the fact of the 
original witnesses named in the first 
information having been abandvuned by 
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expressly ask jury to deal with question.]—When 
the gist of the offence is intent, the jury should be 
expressly asked to deal with that point.—R. v. 
SHEVILL (1923), 17 Cr. App. Rep. 97, C. C. A. 

8138. Mistake in summing up—Should be cor- 
rected by counsel.|—-If a mistake is made in sum- 
ming-up, counsel ought to correct it.—R. v. KAMs 
(1910), 4 Cr. App. Rep. 8, C. O. A. 

Annotation -—Mentd. R. v. Landow (1913), 8 Cr. App. Rep. 


3139. -|—If a judge makes a mis- 
statement in summing up counsel may interrupt 
to correct him.—R. v. MOWBRAY (1912), 8 Cr. App. 
Rep. 8, C. C. A. 








B. Necessary Contents. 


3140. Must put case for defence to jury—As well 
as case for prosecution.]|—It is most important that 
the judge who is trying a case should put to the 
jury in his summing up the case for the defence set 
up by or on behalf of prisoner as well as the case 
for the prosecution. If that is not done there is 
sometimes a miscarriage of justice where the 
conviction is quashed (per CuR.).—R. v. KEATING 
(1909), 2 Cr. App. Rep. 61; 73 J. P. Jo. 112, 
C. C. A. 

3141. .|—A judge in summing up is bound 
to put the defence, however weak, before the jury. 
—H.». DINNIcK (1909), 74 J. P. 32; 26 T. L. R. 
743 3 Cr. aR: Rep. 77, C. C. A. 

Annotations :-—Expld. R. v. Trueman (1913), 9 Cr. App. Rep. 


20. Retd. R. v. Hill (1911), 105 L. T. 751; R. v. Immer, 
R. v. Davis (1917), 26 Cox, C. C. 186. 
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3142. .]—Conviction quashed on the ground 
that the defence was not properly put to the jury.— 
A Wem (1910), 4 Cr. App. Rep. 161, 

3143. .]—It is a misdirection not to puta 
substantive defence raised by deft. to the jury 
although the judge suggests another defence.— 
R. v. Hi~u (1911), 105 L. T. 751; 76 J. P. 49; 
28 T. L. R. 153; 22 Cox, C. C. 625; 7 Cr. App. 
Rep. 26, C. C. A. 


Annotation :-—Refd. R. v. Immer, R. v. Davis (1917), 26 
Cox, C. C. 186. : 


3144. J—If the Ct. of Criminal Appeal 
considers that deft.’s case was not fully put to the 
jury, it may quash a conviction.—R. v. WILSON 
(alias WHITTINGDALE) (1913), 9 Cr. App. Rep. 124, 
©. C. A. 

3145. ——.]—R. v. Frampton, No. 3132, ante. 

3146. Although not raised by defence.|— 
Whatever may be the line of defence adopted by 
counsel for a prisoner at the trial, the judge is 
bound to put to the jury such questions as appear 
to him properly to arise upon the evidence even 
although counsel may not himself have raised 
some point. 

At the trial of applt. for murder his counsel relied 
substantially on the defence that the killing was 
accidental, but he indicated that in the event of 
the jury not accepting that view he would ask them 
to find that the crime was manslaughter & not 
murder. The judge directcd the jury that it was 
impossible for them to find a verdict of man- 
slaughter, & that if they did not come to the 
conclusion that the killing was accidental they 














the prosecution, of two of them having 
given evidence for the defence, & of the 
witnesses actually examined for the 
prosecution being entirely new wit- 
nesses, is a suilicient misdirection to 
justify the setting aside of the con- 
viction.—-DASARATH MANDAL vw. RK. 
(1907), I. L. R. 34 Cale. 325.—IND. 


; --———~ Instructing jury to 
consider statements not amounting to 
confessions against co-accused. j—It is a 
misdirection which must have misled 
the jury to instruct them to take into 
consideration statements not amounting 
to confessions by an accused as against 
the co-accused.—AMIRUDDIN AIIMED t. 
R. (1917), I. L. R. 45 Cale. 557.—-IND. 


t. Admissibility of con- 
fessions.|~—-It is a misdirection to put 
to the jury & to leave it to them to 
determine whether a confession to a 
magistrate, & how much of a confes- 
sion to the police are admissible.—- 
AMIRUDDIN AHMED v. R, (1917), LL. R. 
45 Cale. 557.—IND. 

















a. Recommendation to 
mercy. |—Prisoncr was tried for murder 
Prosecutor informed the jury that it 
was competent for them to bring in 
verdict of guilty with a strong recom- 
mendation to mercy. 

Application for prisoner was made 
for an order rescrving for the opinion of 
the Ct. of Appeal the question whether 
the fact that the ct. at the trial did not 
direct the jury that a recommendation 
to mercy would not necessarily be given 
effect to & night be disregarded by the 
ct., constituted a misdirection in law: 
—Held: non-direction did not vitiate 
the verdict.—H. v. PARKINSON (1915), 
34 N. 4. L. R. 636.—N.Z. 

b. Comment of judge.J—Under the 
criminal law of Canada the failure 
of accused at the preliminary hearing 
to disclose his defence must not be a 
matter of comment by the judge in his 
instructions to the jury. <A conviction 
was quashed & a@ new trial directed on 
the ground that what was said in the 
jnstructions to the jury amounted to 
such comment.—R. v. MaH HONG 

(1820), 3 W. W. Rh. 314; 53 


D. L. R. 356.—CAN. 

c. Undue prominence to certain evi- 
dence-—-Counsel’s duty to call judge's 
attention to.}—As to certain threats 
alleged to have been uttered by 
prisoner :—Jleld: they were clearly 
adinissible, & if undue prominence was 
given to them in the charge, the atten- 
tion of the judge should have been 
called to it by prisoner’s counsel.—R. 
v. JONES (1868), 28 U. C. R. 416.—CAN. 
_ d. Illegal evidence—Subsequent rul- 
ing out.}—R. v. FRASER (1870), 14 
L. C. J. 245,—-CAN. 

e. Whole charge not delivered in 
open court—Effect of.J—A trial judge 
did not deliver the whole of his charge 
to the jury in open ct., but, having heen 
requested by message from the jury 
after they had retired, proceeded to the 
jury room with pltf. in charge of the 
sheriff, & in the absence of both counsel 
for the Crown, who elected to be absent, 
& counsel for pltf., gave further 
instructions to the jury, pltf. not 
objecting :—-Held : the facts as to this 
did not properly form part of the 
record: that it was a question which 
could have been recovered, & there- 
fore, not raisable in error; while it is 
inexpedient for a judge to communicate 
with the jury otherwise than in open 
ct., yet his doing so is not necessarily 
& ground of error.—GREER v. , 
(1892), 2 B. C. R. 112.—CAN. 


{. Proper evidence ele to go to jury 
— Mistake by counsel.}---Kven if a mis- 
tako is made by counsel at a trial, 
that does not relieve the judge in a 
criminal case from the duty to see that 
proper evidence only is before the jury. 
—R. v. BRooKS (1906), 11 O. L. R. 
525; 70. W. R. 533; 11 Can. Crim. 
Cas. 188.—CAN. 

g. Necessity for specific direction— 
Where principle made obvious in other 
language. }—-On a conviction for murder 
being affirmed by the Supreme Ct. :— 
Held: the trial judge was justified in 
refusing to direct the jury specifically 
that ‘‘ besides being satisfied that the 
facts proven were consistent with 
prisoner’s guilt, they must also be with 


any other rational explanation, theory 
or hypotheses,’’ if the charge made this 
principle sufficiently obvious to the 
jury in other language.---R. v. Cook 
(1914), 14 EK. L. kh. 471; 18 DL. RK. 
706; 23 Can. Crim. Cus. 50.—CAN. 


h. Necessity for calling attention to 
matters of ee importance—If favour- 
ing accused. |—A judge, in summing up, 
is entitled to have regard to the 
elaboration & skill with which the rival 
contentions have boen placed before 
the jury by the advocates on both 
sides, but he should not in doing so 
omit pointedly to call the attention of 
the jury to matters of prime importance, 
ospociully if they favour accused, 
merely because they have been dis- 
cussec by the advocate.—lR. vv. 
MALGOWDA BASGOWDA (1902), I. L. R. 
27 Bom. 644.—IND. 

k. Objections to charge—When & 
how made.)}—I look upon it as a prin- 
ciple, that if an objection. exists, 
whether to the charge of the judge or to 
the reception of evidence, the objection 
must be taken at the time, & takcn in a 
specific, tangible shape, so that it may 
not be misunderstood. The reason is, 
because, if thus so made, it may be 
easy, by additional cvidence or other- 
wise, to supply or correct what was 
supposed defective ; or, if the objection 
lay to the charge of the judge, he 
might, on the supposed error being 
pointed out, retract or qualify, or 
explain what ho had said. On that 
ground the principle seems to apply 
equally in misdemecanours as in civil 
cases.— Rt. v.O’CONNELL (1844), 71. 0.R. 
261, 332.—IR. 
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$140 i. Must put case for defence to 
jury——As well as case for proseculion. }— 
It is the duty of the judge to call the 
attention of the jury to the different 
elements constituting the offence & to 
deal with the evidence by which it is 
propos to make accused Hable.— 

AJU PRAMANIK v. R. (1898), I. L. R. 
25 Cale. 711.—IND. 
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must find a verdict of murder. The jury returned 
a verdict of murder :—Held: the judge ought to 
have left to the jury the question whether the crime 
was manslaughter only, & that as he had omitted 
to do so, the Ct. would enter a verdict of man- 
slaughter, which the jury might have found if 
they had been directed upon the point.—R. v. 
Hopper, [1915] 2 K. B. 431; 84L. J. K. B. 13871; 
113 L. T. 381; 79 J. P. 885; 31 T. L. R. 360; 
59 Sol. Jo. 478; 25 Cox, C. C. 34; 11 Cr. App. 
Rep. 136, C. C. A. 

Annotations :—Consd. R. v. Clinton (1917), 12 Cr. App. Rep. 

215. Refd. R. v. Beard (1920), 84 J. P. 129. 

3147. Especially where accused is unde- 
fended.]|—In summing up the judge should take 
care to point out all that there is to be said for the 
defence, especially when prisoner is undefended by 
counsel.—R.. v. Torry (1914), 111 L. T. 167; 24 
Cox, C. C. 227; 10 Cr. App. Rep. 78, C. C. A. 
Annotation :---Consd. R. v. Iinmer, R. v. Davis ((1917), 26 

Cox, C. C. 186. 

3148. -]—The rule that a summing up 
must carefully put the defence is especially strict 
when deft. is not represented by counsel.—R. v. 
IMMER, R. v. Davis (1917), 118 L. T. 416; 26 
Cox, C. C. 186; 18 Cr. App. Rep. 22, C. C. A. 

3149, Need not discuss defence.]— A 
judge in summing up is not bound to discuss the 
defence raised.—R. v. NIcHouus (1908), 73 J. P. 
11; 25 T. L. R. 65; 1 Cr. App. Rep. 167, C. C. A. 

3150. Need not state defence in terms.|— 
Omission in a summing up to tell the jury in terms 
what the defence is does not amount to mis- 
direction if the issues in the case are in substance 
put to the jury in the summing up.—R. v. Brap- 
SHAW, ETC. (1910), 4 Cr. App. Rep. 280, C. C. A. 

315 When dealt with exhaustively 
by counsel.]—-A summing up need not go through 
the evidence, especially where counscl on both 
sides have dealt with it exhaustively.—R. v. 
McDouGatr (1912), 7 Cr. App. Rep. 130, C. C. A. 

8152. Need not go into every detail of evidence.|— 
Omissions in summing up not necessarily misdirec- 
tion. Summings up were not intended to be a 
minute examination into all the details of a case, 
though in this case the summing up might have 
been fuller. There not being a miscarriage of 
justice the ct. could not interfere.—-R. v. FAR- 
RINGTON (1908), J Cr. App. Rep. 113, C. C. A. 

3153. -|—Unimportant omissions in a sum- 
ming up do not amount to misdirection. <A con- 
viction cannot be quashed because a judge, in 
summing up, does not go through every detail 
of the case.—N. v. Haygs (1909), 2 Cr. App. Rep. 
70, C. C. A. 

3154. Provided defence is clearly put.|— 
The substantial defence must be put to the jury, 
but not every part or particular of it.—R. v. 
TRUEMAN (1913), 9 Cr. App. Rep. 20, C. C. A.; 
subsequent proceedings, 9 Cr. App. Rep. 45, C. C. A. 

3155. Only necessary to put main defence fully 
before jury.|—In cases of indecent assault & cases 
of the same kind where consent is a defence, if the 
facts of the case are such that the jury may 
reasonably infer that prosecutrix consented to the 
acts alleged, there ought, to be a direction to the 
jury by the judge both as to the onus which is on 
the prosecution to prove non-consent, & also as 
to the evidence given on the question of consent. 
But if the facts are not such as that the jury may 
reasonably infer consent, & particularly if the 
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$160 i. Joint indictinent of severul 
accused—-Cases must be clearly dis- 
tinguished. ]—A distinct instruction that 
the evidence of a witness upon one 
point affects only one of two persous 
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case has been conducted by counsel so as to make 
the question of consent an entirely secondary 
issue, there is no necessity for such a direction.— 
R. v. May, [1912] 3 K. B. 572; 82 L. J. K. B. 1; 
108 L. T. 851; 77 J. P. 31; 29 T. L. R. 24; 
23 Cox, C. C. 327; 8 Cr. App. Rep. 63, C. C. A. 
Annotation :—Mentd. R. v. Hopper (1915), 79 J. P. 335. 


3156. .|—Applt. was indicted for murder. 
The defences set up were accident, & that the cir- 
cumstances reduced the crime to manslaughter, of 
which the jury convicted him. The defence 
substantially relied on was the second defence. 
The judge in directing the jury did not deal fully 
with the defence of accident :—Held: as the defence 
had been substantially that the case was one of 
manslaughter, & the defence of accident, though 
not abandoned, was not strongly relied on, it 
could not be said that the judge had misdirected 
the jury.—R. v. Gorass (1915), 85 L. J. K. B. 
1049; 114 Il. T. 773; 25 Cox, C. C. 218; 11 Cr. 
App. Rep. 259, C. C. A. 

3157. Second trial before same jury-——Clear 
direction essential—Same defendant.|—When a 
prisoner has already been tried in the same ct. 
before the same judge & by the same jury, it is 
essential that a proper & careful direction should 
be given them, on the trial of a later indictment, 
that it is not affected by the former charge.— 
Rt. v. BRERETON (1914), 10 Cr. App. Rep. 201, 
C.C. A. 

3158. Different defendants.]—-When 
the same jury has tried different defts. on charges 
arising oul of the same facts there is especial need 











| of a carcful direction in the subsequent casc.— 


R. v. YATES (1920), 15 Cr. App. Cas. 15, C. C. A. 
Annotation ;—Mentd. R. v. Young (1923), 129 L. T. 64. 
3159. Joint indictment of several accused— 
Evidence by one accused against another—Separate 
summing up.]-—-Where prisoners are — jointly 
indicted, & a statement is put in evidence in which 
one implicates the other, the judge will sum u 
the cases separately, requesting the jury to consult 
& come to a decision upon the one case, but not to 
deliver their verdict, & then he will sum ap the 


_ case of the other, & take the verdict against: both.— 


Ct ae ere 


jointly accused, emphasises the neces- 
sity for giving an equally 
iustruction as to any other evidence on 
other points, which is not applicable to 
both accused.—R. 


R. v. CLOTHIER & TIER (1844), 4 L. T. O. S. 196 5 
1 Cox, C. C. 1138. 

3160. Cases must be clearly distinguished.|- 
The only evidence on which B. was convicted of 
receiving a gun, well knowing that it was stolen, 
was that of G., who said that S. & B. together sold 
him the stolen gun for 5s. G. admitted previous 
convictions. The judge who tried the case against 
S. & B. together, told the jury that 5s. was a 
ridiculous price for the gun; but he omitted to 
caution the jury that if that were so, it was as 
much evidence of guilty knowledge on the part of 
G., who bought the gun, as it was on the part of 
B., who sold it, & that the sole evidence against B. 
was that of G., who might be an accomplice. 
There was abundant evidence against S., but the 
judge did not properly distinguish between the 
cases against the two prisoners. On these grounds 
the conviction of B. was quashed.—R. v. BEAu- 
CHAMP (1909), 73 J. P. 228; 25 T. L. R. 330: 
2 Cr. App. Rep. 40, C. C. A. ; 

3161. ——.]—When defts. are tried 
together & set up different defences, the direction 
to the jury must state clearly the difference.— 


R. v. ROWAN (1910), 5 Cr. App. Rep. 279, C. C. A. 








Manonry (No. 2), [1917] 1 W. W. R. 
404; 10 Alta. L. R. 275; 27 Can. 
co Cas, 247; 33 D. L. R. 702.— 
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Sect. 7.—The he hearing: Sub-sect. 1 12, B.] 


8162. jJ—When two- or more persons 
are jointly indicted the direction must carefully 
distinguish between the case of cach, & it is a 
grave misdirection to suggest wrongly ‘that if one 
is guilty another must also be guilty.—R. v. 
GRAHAM (1919), 14 Cr. App. Rep. 7, C. C. A. 

3163. .}—When there is more than 
one deft., the direction must distinguish carefully 
between each case.—R. v. MATTHEWS (1919), 
14 Cr. App. Rep. 23, C. C. A. 

3164. ——— |—When defts. are jointly 
indicted but not all on all charges, the jury must 
be directed to discriminate carefully between the 
respective allegations.—R. v. Twica (1919), 14 
Cr. App. Rep. 71, C. C. A. 

3165. .]—In the case of co-defts. the 
must, if necessary, be carefully charged to dis- 
tinguish between their cases.—R. v. LOVETT & 
FLintT (1921), 16 Cr. App. Rep. 41, C. C. A. 

3166. Whether necessary to inform jury of 
power to convict of lesser offence.|—A judge is 
not bound in every case to tell the jury that they 
are at liberty to convict of a lesser offence, unless 
that point is substantially raised by the evidence 
(per CuR.).—R. v. VAUGHAN (1908), 1 Cr. App. 
Rep. 25, C. C. A. 

3167. -]—Wherce by statute a lesser verdict 





























can be returned on an indictment than that 
charged in the indictment, a judge, in summing up | 


the case to the jury, need ‘not tell the jury of their 


right to return the lesser verdict, if the evidence | 


in the case is inconsistent with the return of sucha | 


3166 i. IWhehether necessary to inform 


was admissible under the information, 


CRIMINAL LAW AND PROCEDURE. 


verdict.—R. v. NAYLor (1910), 74 J. P. 460; 5 
Cr. App. Rep. 19, 0. O. A. 

3168. J—It does not follow that because 
it is open to the jury to find a verdict to convict of a 
lesser offence than that charged the judge must so 
direct them.—R. v. PARrrotr (1913), 8 Cr. App. 
Rep. 186, C. C. A. 

3169. ———.|—Applt. was convicted of wounding 
with intent to do grievous bodily harm but was 
indicted for wounding with intent to murder :— 
Held: on such an indictment the jury should have 
been directed that they were entitled to find a 
verdict of unlawful wounding.—R. v. PARKS 
(1914), 10 Cr. App. Rep. 50,C.C. A. © 

8170. Defence unsupported by facts—Whether 
necessary to put before jury.]|—On the trial of an 
indictment for murder, the judge is not bound to 
suggest to the jury that they can find a verdict 
of not guilty, unless the facts require it.—R. v. 
Lyons (1910), 5 Cr. App. Rep. 99, C. C. A. 

3171. —— Hypothetical suggestion of 
insanity.]|—-A judge is not bound to put to a jury 
a defence resting merely on a hypothesis of impul- 
sive insanity.—R. v. THomas (1911), 7 Cr. App. 
Rep. 36, C. C. A. 

3172. .|}—A. judge is not bound in law 
to put a particular defence to the jury if he takes 
the view that that defence has not been made out 
& that the facts do not amount in law to proof of 
the defence which is suggested.—R. v. HONEYANDS 
(1914), 10 Cr. App. Rep. 60, C. C. A. 


Annotation :-—Refd. Public Prosecutions Director v. 
(1920), 14 Cr, App. Rep. 158. 


3173. Direction as to manslaughter on charge 
of murder.]|—A judge is not bound in every trial 














Beard 


proper; & the judge was in the 


jury of power to convict of lesser offence.) 

—Deft. was charged with carnal 
knowledge of a girl under the age of 
ten years. The judge directed the 
jury that they might find deft. guilty 
of an assault with intent to commit the 
offence charged :—J/eld : he was not 
bound to tell them that they might also 
find deft. guilty of an attempt to 
commit the offence.—R. v. Kroat 
ee IN. S. W.8. C. R. N.S. 136.— 


3166 fi. If on acriminal trial 
the judge correctly instructs the jury 
on the essential ingredients of the 
crime charged, & fully & fairly puts to 
the jury the defence set up by prisoner, 
a verdict of guilty amounts to a finding 
by the jury of every essential element 
of that crime, & it cannot be disturbed 
by a suggestion that the jury, or one 
part of the evidence, might have 
found him guilty of a lesser offence, 
not referred to by counsel for the 
defence, if the judge had informed them 
that they were at liberty to do s0.— 
Ross v. R., [1922] V. L. Ie. 329.—AUS. 


3166 a .}—Prisoner, being in- 
dicted for highway robbery & assault, 
the ct.. is not bound to tell the jury 
that they 





oe 





may acquit prisoner on 
the count for robbery, & find him 
guilty on the count for assault; it is 
discretionary in the ct. to do so or not. 
—R. v. CROWAN (1842), Arm. M. & O. 
321.---IR. 

1. Necessity for drawing dis- 
tinction between offences.}—Deft. was 
tricd on an information which charged 
him with having committed an indecent 
assault on a female child under the 
age of twelve rae ete The judge, in 
summing up, d the jury they might 
find prisoner siiey of common assault, 
but he did not draw a distinction 
between tho offences, nor tell the jury 
that an assault must be either without 
or against consent. The jury found 
deft. guilty of acommon assault. The 
facts showed that there was no consent : 
—Held: verdict of common assault 











but as the attention of the jury was not 
called to the question of consent, tho 
conviction ought to Ay es aa —R. v. 
yen dele) l4 N.S. W. 8S. CG. R 


m. ~—~.]}--It is the duty of 
the judge in a criminal trial with w jury 
to define to the jury the crime charged 
& to explain the difference between it 
& any other offence of which it is open 
to the jury to convict accused. Failure 
to so instruct the jury is good cause 
for granting a new trial, & the fact that 
counsel for accused took no exception 
to the judge’s charge is immaterial.— 
lt. vu. WONG ON & WONG Gow (1904), 
10 3. C. R. 555.—CAN, 


$173 i. Direction as to manslaughter 
on charge of murder.|]— Prisoner was 
charged with the murder of a girl. The 
medical evidence was that the girl had 
been violated & had died of strangu- 
lation. The main evidence for the 
Crown was that of three witnesses who 
deposed to confessions made by 
prisoner. DPrisoner’s defence was an 
alibi. No suggestion was made at the 
trial by prisoner’s counsel that it was 
open to the jury to return a verdict of 
manslaughter. The trial judge directed 
the jury that if they were satisfied that 
prisoner caused the girl’s death with 
the intention of bringing that death 
about, or that in the course of having 
sexual connection with her he caused 
her death, or that he caused her death 
in furtherance of that purpose, he 
would bo guilty of murder. The jury 
found prisoner guilty of murder. On 
motion for special leave to appeal it was 
argued that in view of the cvidence of 
one of the confessional witnesses, it 
would have been open to the jury to 
find prisoner guilty of manslaughter & 
that the judge should have so directed 
them :—Held: the effect of the 
direction was that the jury should 
acquit prisoner unless they found that 
he caused the girl’s death in one of the 
three ways declared by the judge, to 
amount to murder; the direction was 





circumstances under no duty to tell the 
jury that it was open to them to find 
prisoner guilty of manslaughter.— Ross 
v. R., (1922) V. L. R. 329.—AUS. 
3173 ii. -/—Where tho judge in 
a trial for murder concludes his trial 
thus: ‘“‘the verdict of the jury is 
generally resumed in a few words, in 
the solemn words of guilty or not 
guilty,’ he is not supposed to direct. the 
jury to bring in but one of the two 
verdicts of guilty or not guilty of the 
murder, if in other parts of his charge 
he has sufficiently pointcd out the 
distinction between murder & man- 
slaughter, & instructed them as to their 
duty to find whether prisoner actod 
with or without intent to kill—R. v. 
aw (1905), Q. R. 14 K. B. 87.— 








3173 iii -J—R. v. BARRETT 
Seekers 1 Sask. L. R. 373; 8 W. L. KR. 
877.—CAN. 

3173 iv. .}/—On the trial of an 





indictment for murder the evidence was 
that deceased had been killed by a gun- 
shot wound inflicted through the 
discharge of a gun in the hands of 
accused, & the defence was that the 
gun had been discharged accidentall 
—lH{eid : in view of the character of the 
defence & the evidence in support of it, 
there could be no objection toa charge 
by the trial judge to the jury that the 
offence could not be reduced by them 
from murder to manslaughter, but that 
their verdict should be either for 
acquittal or one of oe of murder.— 
GILBERT v.R. (1907), 38 S.C. R. 284.— 
CAN. 

3173 v. -/+—On a trial for the 
murder of a police officer, there was 
evidence that E. & J. had set out from 
their home, during the night when 
deceased was killed, with the intention 
of committing theft; J. & his wife 
testified that, on returning home, E. 
had told them that a man, whom he 
supposed to be a secret-police con- 
stable, had pened @ pistol at him & 
that he had shot him. The defence 





Part VII.—TRIAL oF INDICTMENTS. 


for murder to direct the jury that they may find 
manslaughter.—R. v. FAIRBROTHER (1908), 1 Cr. 
App. Rep. 233, C. C. A. 

3174. .J}—On an indictment for murder the 
judge is entitled to withdraw a defence of man- 
slaughter from the jury.—R. v. Foy (1909), 2 Cr. 
App. Rep. 121, C. C. A. 

3175. ———.|—-R. v. SCHOLEY, No. 3128, ante. 

3176. .|—On a trial for murder there need 
not necessarily be a direction that it is open to 
the jury to find manslaughter.—R. v. FLETCHER 
(1913), 9 Cr. App. Rep. 53, C. C. A. 

3177. Where defence of manslaughter is 
not raised.|—R. v. HOPPER, No. 3146, ante. 

3178. .|—On an indictment for murder 
if deft.’s counsel does not suggest a possible verdict 
of manslaughter but only an acquittal on the 
ground of accident the judge is not bound to 
suggest that verdict.—h. v. CLINTON (1917), 12 
Cr. App. Rep. 215, C. C. A. 

Anan ‘—Refd. R. v. Robinson (1922), 16 Cr. App. Rep. 
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3179. .|—The rule about the judge’s 
direction on manslaughter in a trial for murder is 
correctly laid down in 2. v. Clinton, No. 3178, ante. 

‘“‘Where there is no evidence of manslaughter 
the question should not be left to the jury ’’ (LORD 
HEWaART, C.J.).—R. v. RosBinson (1922), 16 Cr. 
App. Rep. 140, C. C. A. 

3180. Direction as to intent to defraud—-Charge 
of obtaining by false pretences.|—A summing up 
on an indictment for obtaining by false pretences 
must contain an express direction on intent to 
defraud ; if it does not, the ct. will quash a con- 
viction.—R. v. BAKER (1923), 17 Cr. App. Rep. 
190, C. C. A. 

3181. Should direct jury as to point of law.|— 
Rk. v. VASSILEVA (1911), 6 Cr. App. Rep. 228, 
CG. O. A. 

3182. Although not referred to by defence.] 
—TThe omission by counsel of taking a point of law 
does not affect the duty of the judge to call the 
attention of the jury to it.—-R. v. Smirn (1918), 











was rested entirely upon alii, & 
accused testified on his own behalf, 
stating that he had been at hoine 
during the whole of the night in 
question, but making no mention of 
any facts concerning the shooting. In 
his charge, the trial judge reviewed the 
evidence, in a general way, & told the 
jury that, upon the evidence adduced, 
they must vither convict or acqult of 
the crime of murder; that they could 
not return a verdict of manslaughter ; 
that, if they believed J.’s account of 
what happened to be substantially 
true, they should convict of murder ; 
& he did not instruct the jury as to 
what, in law, constituted nanslaughter 
nor as to. circumstances on which 
the verdict might be reduced to 
manslaughter. HK. was convicted of 
murder :—JIcld; the charge of the 
trial judge was right, & the omission 
to instruct the jury in respect to 
manslaughter did not occasion any 
substantial wroug or miscarriage which 
could justify the setting aside of the 
conviction nor a direction for a new 
trial.——R. v. EBERTS (1912), 22 W. L. KR. 
901; 3W. W. R. 373 7D. LL. BR. 530.— 
CAN. 

$173 vi. —---.]—On the trial of an 
accused on a charge of murder, when 
the evidence shows that the jury may 
reasonably infer a case of manslaughter, 
there must be a direction on that 
point, but the judge ought to be slow 
to arrive at the conelusion that there 
are no circumstances that would 
justify a verdict of manslanghter.—R. 
v, JAGAT SINGH (1915), 32 W. L. R. 
637; 9 W. W. I. 514.—CAN. 

3173 vii. -j-hR. ov. ~OLKTIOVIK, 
f1920}) 385 Can. Crim. Cas. 35; 56 
DD. L. R. 499.—CAN. 

3173 = viii. -J--On a trial for 
murder defence adduced evidence to 
show that accused did not intend to 
shoot his gun. After the judge’s 
charge accused’s counsel took objection 
to its sufficiency & requested that the 
‘udge tell the jury that ‘“‘ If the jury 
iclieves accused’s evidence that he 
did not. point his gun at M. or did not 
point it at Q. & he had no intent—no 
intention of shooting anybody & in 
the scufiie the gun was discharged & 
M. was unfortunately killed, then 
accused is not guilty of the crime with 
which he is charged.” The judge 
refused so to do :—/fleld: the charge 
had failed to fully present the defence 
to the jury, that the facts deposed to 
on behalf of accused were, if believed, 
open to the inference that the shots 
had been fired in the scuffle by mis- 
udventure in some unexplained way 
by one of the participants therein, & 
such being the case that whole aspect 
of the occurrence, constituting, if true, 
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a good defence to the charge of murder, 
should have been presented to the 
jury, & that there should be a new 
trial. ——R. v. Drea, [1923] 1 W. W. R. 
615; [1923] 3 D. L. R. 201; 39 Can. 
Crim. Cas. 105; 32 B. C. R. 219.— 
CAN. 

31811. Should direct jury asto point of 
law. }—I1t is the duty of a judge to give 
a direction upon the law to the jury so 
far as to make them understand the 
law as bearing upon the facts; & if he 
does not give them an explanation of 
the law sufficiently comprehensive to 
enable them to decide the particular 
issue, it is a misdirection.—e JMUB- 
ROO MAHTON, R v. JWUBBOO MAIITON 
(1882), I. Li. R. 8 Calc. 739.—IND. 

_ $181 ii. —-~.]—In charging a jury it 
Is incumbent on the judge to explain 
the law to thein in order to assist them 
in applying the law to the facts of the 
case. Meore reference to sections of 
the Penal Code defining the offences is 
not sufficient-—-ABBAS PEADA wv. J. 
(1898), I. L. R. 25 Cale, 736.-—IND. 


3181 iii. —-—.]—Where a judge, in 
charging a jury, said: ‘‘The law 
bearing on the case has been placed 
before you more than once in the 
addresses dclivered by the learned 
pleaders on cither side,- I need not go 
into detail as to the law ”’ :—Held: it 
was iminaterial how much or how often 
the jury might have been addressed by 
the pleaders on both sides upon the 
law. The responsibility of laying down 
the law for the guidance of the jury 
rested entirely with the judge, & a 
verdict arrived at by the jury in the 
absence of any such direction on the 
law by which they should be guided 
could not be accepted as a valid verdict 
in the case.-—-MANGAN Das v, R. (1902), 
I. L. Rh. 29 Cale. 379.—IND. 


3181 iv. .}—It is not only desir- 
able but necessary that a charge should 
be recorded in an intelligible form & with 
sufficient fulness to satisfy the Appeal 
Ct. that all points of law arising in the 
case were clearly & correctly explained 
Lo the jury.—PaNncnHy DAS v. R. (1907), 
I. L. ht. 34 Cale, 698.—IND 


n. Evidence denied by prisoner 
admitted—Caution as to effect to be 
given to such evidence.)—The Crown 
tendered in evidence a conversation 
between a detective officer & prisoner 
in which the officer told prisoner that 
P. had made a statement regarding 
prisoner’s whereabouts at a certain 
tirne. Prisoner denied P.’s statement. 
After objection the conversation was 
admitted. In his summing up, the 
judge cautioned the jury that as 
risoner had denied the truth of what 
2, was alleged to have said it was no 
evidence against him of the fact :— 








12 Cr. App. Rep. 42, C. C. A. 


Held: the judge had _ sufficiently 
cautioned the jury as to the effect to be 
given to the ovidence.—R. v. EYLES 
(1917), 178. R. N.S. W. 377.— AUS. 


0. Caution to disregard questions 
suggesting similar offences to that 
charged.} —Accused was tried before a 
judge & jury & convicted on a charge 
of theft of money from a passenger in a 
sleoping-car on a specified day. Having 
testified on his own behalf, he was 
cross-Oxamined by counsel for the 
Crown, & asked questions relating to 
money which had been lost in sleeping- 
cars on other occasions when he had 
been, as suggested, in such cars. The 
questions were not objected to, & were 
answered by accused, who denied all 
knowledge of such losses. The Crown 
made no attempt to prove the facts 
suggested. The trial judge directed 
the jury to disregard these questions & 
answers & any inferences suggested by 
them :—Jfeld : full justice was done to 
accused by the trial judge’s direction, 
& it was his duty to give such direction, 
independently of whether the questions 
were properly asked or not; & it was 
not necessary to decide whether they 
were properly asked.—R. v. Hurp 
(1913), 23 W. L. R. 812; 10D. L. R. 
475; 4 W.W. 2.1853 21 Can. Crim. 
Cas. 98.-—-CAN. 

p. Bearing of facts in evidence 
upon questions to be detcrmined.)}—- 
In charging the jury in an action for 
assault & battery, the trial judge ought, 
to point out to the jurors the bearing of 
the facts of evidence upon cach of the 
questions which they must determine, 
& which of the facts are, in his 
judgement, in dispute. —MCKENNA v. 
eas (1913), 138 KL. R. 229.— 

q. Caution as_ to admissibility of 
emdence of complaints.J—A victim of 
rape complained thereof inrmediately 
thereafter to certain persons. She did 
hot then know the offender but 
recognised him subsequently & identi- 
ficd him at the trial. Evidence was 
given by witnesses for the Crown of 
the victim’s said complaints as to the 
comunission of the offence, but it was 
only on cross-examination of these 
witnesses that details, which were 
general in character, of the offender’s 
description as given in such complaints, 
were clicited. There was no doubt, on 
the evidence, as to the commission of 
the offence, & the only real issue before 
the jury was that of identity :--—leld : 
under such circumstances the trial 
judge’s omission to charge the jury 
that the complaints were only admis- 
sible to show consistency of the 
victim's conduct with her evidence at 
trial & as negativing consent & were 
not evidence of the facts complained 
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Sect. 7.—The hearing : Sub-sect. 12, C.] 


C. Powers of Judge. 

3183. To make independent suggestions as to 
facts.)—A judge is entitled to make an indc- 
pendent suggestion on the facts not made by the 
prosecution or the defence.—R. v. RYDER (1913), 
9 Cr. App. Rep. 100,C.C. A. | 

8184. .|—It is not a misdirection to make a 
suggestion as to the facts of a case different from 
that made by the prosecution & by the defence.— 
R. v. BENTLEY (1913), 9 Cr. App. Rep. 109, C. C. A. 

3185. J—If£ prisoner elects not to take 
advantage of the provisions of Criminal Iividence 
Act, 1898 (c. 36), s. 1, & does not ofier himself as a 
witness on his own behalf, it is entirely in the 
discretion of the judge to comment on that fact 
in whatever way & to whatever extent he thinks 
fit. 

It is undesirable that the judge should suggest 
in his charge to the jury a theory of the mode 
of death not previously put forward at such trial.— 
R. v. Smite (1915), 84 L. J. K. B. 2153; 114 L. T. 
239; 81 T. L. R. 617; 25 Cox, C. C. 2713; 11 Cr. 
App. Rep. 229, C. C. A. 

3186. To make comments—On accused not 
giving evidence.|—Prisoner applied for special 
leave to appeal in a criminal matter on the ground 
that the judge misdirected the jury in commenting 
upon prisoner having refrained from giving 
evidence in a case in which he was a competent 
but not compellable witness :--Held: the com- 











of, could not be said to have misled 


CRIMINAL LAW AND PROCEDURE. 


ment was according to law, & not precluded by 
the Criminal Law Amendment Act (55 Vict. 
No. 5), s. 6).—Kors v. R., Ex p. Kops, [1894] 
A. ©. 650; 64 L. J. P. C. 384; 70 L. T. 890; 58 
J. P. 668; 10 T. L. R. 525; 6 R. 522, P. C. 

3187. ——— Criminal Evidence Act, 1898 
(c. 36)..—A judge at the trial has the right to 
comment on a prisoner’s failure to give evidence 
on his own behalf under the above Act, but the 
right of comment rests solely on the judge’s 
discretion, & its exercise depends upon the cir- 
cumstances of each particular case, & is one as to 
which no general rule can be laid down.—R. v. 
RuHopEs, [1899] 1 Q. B. 77; 68 L. J. Q. B. 83; 
79 L. T. 360; 62 J. P. 7743; 47 W. R. 121; 15 
T. L. R. 37; 43 Sol. Jo. 45; 19 Cox, C. C. 182, 
aa ds -—Mentd. R. v. Saunders (1898), 63 J. P. 24; 

R. v. Ollis, [1900] 2 Q. B. 758; KR. v. Wyatt, [1904] 1 

K. B. 188; R.v. Smith (1905), 92 L. T. 208; KR. v. Bond, 

[1906] 2 kK. B. 389; HK. v. Stone (1910), 6 Cr. App. Rep. 


89; R. v. Boyle & Merchant, [1914] 3 K. B. 339; R. wv. 
Mason (1914), 111 L. T. 336. 




















3188. —— ——.]—R. v. BERNARD, No. 
330, ante. 

3189. —— ——.]—R. v. Hampton, No. 
3127, ante. 

3190. — ——.]—h. v. Smiru, No. 3185, 
ante. 

3191. Or not calling particular witness. | 


—The ct. will not review a judge’s comment on 
deft.’s not’ giving evidence nor on his not calling 
a particular person.—R. v. VorsIn, [1918] 1 K. B. 


the jury.—lh. v. ScHRABA (1921), 62 
D. L. R. 308; 35 Can. Crim. Cas. 402 ; 
31 Man. L. R. 275; [1921] 3 W. W. R. 
107,—CAN. 


r. Cuution not to be prejudiced by 
previous knowledge or public opinion. }— 
R. v. PARKIN, [1922] 1 W. W. R. 732 ; 
66 D. L. R. 175; 37 Can. Crim. Cas. 
35; 31 Man. L. R. 438.—_CAN. 


PART VII. SECT. A SUB-SECT. 12. 


3183 i. To make independent sugges- 
tions as to facts. }—A judge has a right 
to express his opinion on @ question 
of fact. in charging the jury.—R. v. 
Hoo SaM (1912), 20 W. L. R. 571; 1 
W. W. R. 1049.—CAN. 


3188 ii. .}-A trial judge in a 
criminal case has an absolute right to 
express any opinion of his own upon the 
facts on which the jury has to pass; 
the question in each case is whether, 
reading the charge as a whole, he has 
nade an improper use of his right.— 
ye v. MOKE, [1917] 3 W. W. BR. 575.— 





3183 ili, ——.] — R. v. Spm_iMAaNn 
(1921), 69 D. L. R. 649; 37 Can. Crim. 
Cas. 390; 49 N. B. KK. 200.—CAN. 


3183 iv. .) —- Accused was 
charged with stealing one post letter 
conta money. His counsel in 
addressing the jury attacked severely 
the testimony of witnesses fur the pro- 
secution whose cfforts to detcet. crime 
had led to the charge against. accused. 
The judge in charging the jury ex- 
pressed a strong opinion that there was 
no justification for such a charge 
against these witnesses as he decmed 
was made in counsel’s address, & in 
connection therewith said: ‘* Under 
our system of law counsel are given 
great latitude. It is realised that for 
the purpose of protecting their clicnts’ 
interests they must not be harassed by 
fear of anything that might be statod 
& they are absolutely free of liability 
for anything they say for the protec- 
tion of their client’ :—Held: while 
the statement of the law was correct 
for him to express his own opinion 
upon the facts, while making it clear 





that the jury was to decide the facts, 
yet the words above quoted, in the 
circumstances & taken together with 
his other remarks, were such as to 
likely piiudiee the accused & con- 
stituted in law a misdirection.—R. v. 
SHANDRO, [1923] 1 W. W. R. 405; 
(1923) 1 D. L. R. 722; 38 Can. Crim. 
Cas. 337; 19 Alta. L. R. 129.—CAN. 
3183 v. -}}-The expression by @ 
judge of his opinion as to the facts of 
the case, without submitting them 
exclusively to the jury, is no ground for 
setting aside a verdict for misdirection, 
such being a matter resting with the 
discretion of the judge.—R. v.: O’Con- 
oe ee) 11 Cl. & Fin. 155; 9 Jur. 


8186 i. To make comments — On 
accused not giving evidence.}—A con- 
stablo gave cvidence of admission of 
guilt made to him by prisoner in a 
conversation when no one else was 
present. Prisoner did not give evi- 
dence. The judge referred to the 
constable’s evidence as ‘* uncontra- 
dicted ’’:—Jield: this was not a 
comment within Crimes Act, 1900, 8. 
407 (2).—R. v. Durry (1901 S. R. 





), 1 
N. 8. W. 20; 18 N.S. W. W.N. 28.— 


8186 ii. ——— .}—R. v. TEMPLE- 
TON, [1922] St. R. Qd. 165.—AUS. 


3186 iii. .}-—-Prisoner, who 
was tried & convicted of murder, 
although he had ample time & oppor- 
tunity to tell all he knew concernin 
the crime both to the authorities 
others, maintained a complete silence 
respecting it with the exception of 
some bald assertions of his innocence 
until he went upon the witness stand 
at the trial to give evidence on his own 
behalf, when he admitted be present 
at the doing of the deed, but charged it 
upon one G., & young companion, who 
was with him, & who, before & at the 
trial, had alleged prisoner’s guilt. The 
judge, in charging the j , told them 
that they were entitled to take this 
continued silence of prisoner into con- 
sidcration, & after deciding whether or 
not such silence proceeded from a 
consciousness of guilt & a desire to 
spring a defence upon the Crown, 
which it might not be ablo to meet, 











| 
| 


they might therefrom draw an infer- 
ence as to his guilt or innocence. He 
furthor instructed them that this 
continued silence of prisoner was an 
element that might assist them in 
determining the amount of credence 
that ought to be given by the story 
told by prisoner in the witness box :— 
Held: tho charge was correct in 
both respects.—R. v. HIGGINS (1902), 
36 N.B. R. 18.—CAN. 


3186 iv. -}+—There can be 
no question that the judgein a criminal 
case tried before a jury is justified in 
commenting upon the fact that accused 
has not given evidence; it is not 
possible to lay down any gencral rule 
as to when this should be done or as to 
the extent to which comments should 
go; the justification for such comment 
depends in each case on its circum- 
stances; it is a discretion in the ct. 
which should be used with a due regard 
to the interests of justice.—R. v. DuBE 
(1915), App. D. 557.—S. AF. 


3186 v. ._}—The fallure of 
an accused to give evidence on his own 
behalf is a circumstance which may 

roperly be taken into consideration 

y a ct. of law. It should not be 
pressed too far. But where there is 
evidence, entitled to credence, which 
directly implicates an accused person, 
the fact that he refrains from going into 
the box to contradict that evidence 
may well be regarded as an clement to 
be weighed in connection with all the 
others in the case, bearing in mind 
always that the onus remains upon the 














Crown.——R. v. NYATI (1916), App. D. 
324.—S. AF. 
3186 vi. —— ——.]— Where a prisoner 


refrains in a criminal trial from giving 
evidence a judge in charging the jury 
is debarred by the above sect. from 
commenting adversely on prisoner's so 
refraining.—R. v. BROWN & MCCANN 
(1909), ZY N. Z. L. R. 846.—N.Z. 


8. What amounts to.]— 
At a criminal trial accused made a 
statement not on oath. In reference 
to that statement the judge, in his 
summing up to the jury, said: ‘* That 
statement is something which the law 
requires you to take into consideration 
together with the evidence, but it is 
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581; 87 L. J. K. B. 574; 118 L. T. 654; 34 
T. L. R. 268; 62 Sol. Jo. 423; 26 Cox, C. O. 224; 
13 Cr. App. Rep. 89, C. C. A. 

Annotation :-—Mentd, R. v. Cook (1918), 34 T. L. R. 515. 

3192. —-— On what punishment will ensue on 
conviction.|—-Semble: when prisoner’s counsel 
hints in his speech at the maximum of punishment, 
the judge may tell the jury that the punishment on 
conviction will be mild & lenient.—R. v. Har- 
RINGTON (1862), 26 J. P. 793. 

3193. ——— As to the improbability of capital 
sentence being carried -out.|—-Whether the judge 
in summing up should refer to the improbability 
of a capital sentence being carried out depends on 
the way counsel for the defence deals with the 
question of punishment.—R. v. VIsick (1909), 
2 Cr. App. Rep. 277, C. C. A. 





3194. On effect of successful defence of 
insanity.|—R. v. REYNOLDS (1843), Taylor’s 
Medical Jurisprudence, 5th ed., Vol. I., 870. 


8195. To read depositions—Though not put in 
evidence.|—Upon the trial of a prisoner at assizes 
or quarter sessions it is competent for the presiding 
judge to lay bcfore the jury, when summing up 
the case to them, matter which, though not put in 
evidence previously, would have been admissible 
in evidence had it been tendered. 
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Upon the cross-examination of one of a prisoner’s 
witnesses in a trial before a ct. of quarter sessions, 
such witness admitted that her evidence differed 
materially from the evidence she had given when 
before the committing magistrates. The deposi- 
tions of the witness were not put in by the counsel 
for the prosecution nor by the counsel for the 
prisoner. But the chairman, in the course of his 
summing up of the case to the jury, at the request 
of one of the jurors read the depositions. Prisoner 
having been found guilty, upon a case reserved :— 
Held: it was competent for the chairman to 
read the depositions when he did read them, 
inasmuch as they would have been admissible in 
evidence had they been tendered by either the 
counsel for the prosecution or the counsel for the 
prisoner at any time previously; it being the 
duty of the presiding judge at a criminal trial 
to decide what evidence, within reasonable bounds, 
should be placed before the jury, the mere fact that 
the depositions had not been put in previously 
to the summing up did not prevent their being 
put in subsequently ; & the reading of them by the 
chairman to the jury when he was summing up 
the case, did not amount to a misreception of 
evidence.—R. v. GARNER (1889), 61 L. T. 699; 
54 J. P. 424; 6 T. L. BR. 110, C. C. R. 


not in itself evidence in the same sense 
as the stateynent of a witness given 
upon oath; it is not subject in any 
way to test by cross-examination ”’ :— 
Held: what was said by the judge was 
not a comment upon the fact that 
accused had refrained from giving 
evidence on oath on his own behalf.— 
Meee v. R., [1918] 25 C. L. R.113.— 


t. .}—A direction to 
the jury that an accused has failed 
to account for a particular occurrence, 
when the onus has been cast upon him 
to do so, does not amount to a comment 
on his failure to testify, within the 
above sub-sect.—-R. v. AHO (1904), 25 
Cc. L. T. 50; 11 B. C. R. 114; 8 Can. 
Crim. Cas. 453.—CAN. 











a. A statement 
made by a judge, in charging the 
jury in a criminal case, that the 
evidence of a witness for the Crown is 
wholly uncontradicted, is not a com- 
ment on the failure of a person charged 
to testify.—R. v. GUERIN (1909), 18 
O. L. R. 4253; 14 0. W. R. 5, 14.—CAN. 

b. .J—It is the 
duty of the judgo in a criminal case 
carefully to protect the accused from 
damaging insinuations which may not 
in terms invite a consideration of the 
accused’s failure to testify but make 
indirect & covert allusions to his 
silenco.—-R. v. GALLAGHER, [1922] 1 
W.W. RR. 1183; 63 D. lL. R. 6295 37 
Can. Crim. Cas. 83; 17 Alta. L. R. 519. 




















a Statement by accused.) — 
Prisoner made a statement from the 
dock amounting merely to a general 
denial that he was the man who had 
committed the offence charged. The 
judge told the j uty: “ You may take as 
much notice of that as you like ”’ :— 
Held: not an invitation to the jury 
to disregard prisoner’s statement in 
favour of sworn evidence.—R. vv. 
MANSFIELD (1916), 16 5. R. N. 8S. W. 
187; 33 N. 8. W. W. N. 56.—AUS. 


d. —— Ussworn statement.}—Whero 
a trial judge improperly permits an 
accused to make an unsworn statement 
on his own behalf at the trial & then 
directs the jury to pay no attention to 
it becauso it was not sworn, this is a 
direction which is an indirect violation 
of the Canada Evidence Act.—R. v. 
KELLY (1916), 35 W. L. R. 46; 11 
W. W. It. 46.—CAN. 

T’¥hen made.|—Ac- 


cused has always been allowed to 
make an unsworn statement as part of 
his defence, the only question being at 
what stage of the proceedings it should 
be nade, & some weight may be given 
by the jury to such a statement, but 
the judge should direct them that it is 
not legal evidence.—R. » PERRY & 
PLEDGER, {1920]) N. Z. L. I. 21.—N.Z. 


f. On evidence.}—A judge is 
entitled to make in his summing up 
such observations on the evidence as 
he thinks flt.—JEFFRIES v. R. (1916), 
18 W. A. L. R. 143.-~AUS. 


That witness under undue 
tnfluence.}—On a trial for murder 
prisoner’s daughter, a girl of 14, was 
called on his bohalf{:—Held: if from 
her manner the judge derived the 
impression that she was undcr some 
undue influence, it was not improper 
to call the attention of the jury to it 
in his charge.—RH. v. JONES (1868), 28 
U.C. R. 416, 424.—CAN., 


h. On accused not calling cer- 
tain witnesses.|}—Prisoner & F. were 
jointly indicted, & a true bill found 
against them. It was ordered that 
prisoner should be tried separately & 
apart from F., as to whom the indict- 
ment was traversed to another sittings. 
At the trial of prisoner the judge 
commented on tho fact that I’. was not 
called as a witness :—Held: the judge 
had the right to comment as he did. 
R. v. BLAIS (1906), 11 O. L. R. 345; 7 
O. W. R. 380; 10 Can. Crim. Cas. 354. 


k. -}—-On the trial of 
deft. on an indictment charging him 
with the forgery of two promissory 
notes, deft. having been found guilty, a 
reserved case .was applied for on the 

ound that in the course of his address 

o the pury the trial judge commented 
upon tho failure of the deft. to produce 
& witness, S., & said that in the 
interests of truth & justice he should 
have done so. The reserved case 
applied for having been refused & an 
appeal taken :—Held: there having 
been no substantial wrong or mis- 
carriage which would be ground for a 
new trial, the appeal should not be 
allowed.— R. v. McLEAN (1906), 39 
N.S. R. 147; 1 E. L. R. 334.—CAN. 
- On motive.]—R. v. LEW 
7 B.C. R. 77.—CAN. 


m. Zo refuse to direct—Where no 
evidence.}—M., on his trial for the 

















murder of S., a constable, made a state- 
ment which he reduced to writing to 
the offect that S., in attempting to 
arrest him, had used unnecessary 
violence, & thut in order to protect 
himself he had shot the constable. 
Counsel for prisoner asked the judge 
to direct tho jury that if the arrest, 
though legal, was made with unneces- 
sary violence, amounting to an assault, 
prisoncr was only guilty of man- 
slaughter. The judge refused so to 
direct the jury, on the ground that 
there was no evidence that tbe arrest 
was made with unnecessary violence :— 
Held; the judge was right in refusing 
so to direct. the jury, inasmuch as 
prisoner’s statement not being evi- 
dence, there was no evidence that the 
arrest was made with unnecessary 
violence.—R. v. MORRISON (1889), 10 
N. 5S. W. L. R. 197.-—AUS. 


n. To instruct jury-—<As to in- 
ference possible as to intent.jJ—It is 
lawful for the judge, in charging the 
jury in atrial for an attempt to nurder, 
to instruct them that they may draw 
an inference aa to prisoner’s intent to 
kill from the circumstances of his being 
a stranger loitering in a street or park, 
between four & five o’clock in the 
morning, with a loaded revolver & 
burglar’s tool in his possession.—R. v. 
ies (1905), Q. R. 15 K. B. 57.— 


0. To withdraw from consideration 
verdict for lesser offence. }-—If the judge 
allows the indictment to go generally 
to the jury, it is not competent for 
him to withdraw from their con- 
sideration a verdict for any lesser 
offence which may be included in the 
indictment.—R. v. SCHERF (1908), 13 
B.C. R. 407.—CAN. 


p. Withdrawal of direction.}—Where 
a prisoner was indicted for larceny 
& for receiving the judge directed 
the jury to acquit prisoner on the 
count for receiving, but the jury 
notwithstanding acquitted prisoner 
on the count for larceny but con- 
victed her of recelving & the judge 
did not insist on the direction he had 
previously given:—-Jfeld: whether 
the judge withdrew his direction as 
to the count for receiving or not, the 
evidence being suflicient in law to 
sustain the conviction, the conviction 
must stand.—R. v. MCMANON (1875), 
13 Cox, Cc. Cc. 275.— IR. 
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Sect. 7.—The hearing: Sub-secis. 13 & 14, A.] 
SUB-SECT. 13.—VIEW BY JURY. 


3196. Power to order.|—There can be no view 
in a criminal prosecution without consent, & the 
practice was so before the 4 Ann. c. 16 (per CuR.).— 
R. v. REDMAN (1756), 1 Keny. 384; Say. 303; 96 
E. R. 888. 

3197. |The ct. will only in particular 
circumstances grant a view in an indictment for 
perjury ; a view will be refused, if there be any 
risk of its misleading the Jury.—ANON. (1815), 
2 Chit. 422. 

3198. ]—Where, on the trial of a case of 
rape, it was wished on the part of the prisoner 
that the jury should see the place at which the 
offence was said to have been committed, & the 
place was so near to the ct. that the jury could have 
a view without inconvenience, the judge allowed 
w view, although the prosecutor did not consent 
1o it.—R. v. WHALLEY (1847), 2 Car. & Kir. 376 ; 
8i.T.0.8. 559; 2 Cox, C. C. 231. 

3199. —-— After summing up.|—-(1) It is no 
irregularity to allow the jury to have a view of 
premises after the Judge has summed up the 
case. 

(2) Where it is alleged that the jury have 
received evidence in the absence of the judge 
& of the prisoners, it. is for the ct. before which the 
trial takes place to investigate the facts, & ascer- 
tain whether the alleged irregularity has occurred. 

(3) Qu. : whether if such irregularity be so found 
to have occurred, the ct. has jurisdiction to order 
a venire de novo, aS for a mistrial.—R. v. MARTIN 
(1872), L. R. 1 CO. C. R. 3878; 41 L. J. M. C. 118; 
26 L. T. 778; 36 J. P. 549; 20 W. R. 1016; 2 
Cox, C. C. 204, C. C. R. 

Annotation :—<As to (3) Refd. Crane v. Public Prosecutor, 

[1921] 2 A. C. 299. 

3200. Where view is in different county— 
Removal of indictment by certiorari.;—When at 
a criminal trial it is necessary for the Jury to have 
a view of the premises which are situated in a 
different county an appln. will be granted to change 
the place of trial into such county.—R. v. SHELDON 
(1875), 32 1. T.27; 393. 2P. 282. 

3201. |—A rule nist for a certiorari was 
obtained in order to remove from the Central 











Criminal Ct. into the High Ct. an indictment by 
: were jointly | 


who might become debenture holders in thé North | 
Wales Quarries, Ltd., & the Welsh Slate Quarries, | 


Ltd. 

The appct. desired to have a special jury, & that 
the jury should view the premises, these advan- 
tages not being available to deft. at the Central 
Criminal Ct. Appct. also alleged that for certain 
reasons there would be a prejudice against him 
among Central Criminal Ct. jurors :—Held: (1) a 
special jury was unnecessary ; (2) a view was not 
required; (3) the allegations of prejudice had not 


PART VII. SECT. 7, SUB-SECT. 18. 

3196 i. Power to order.}—There is a 
right inherent in all the common law 
cts. to grant a ‘‘ view ” at any time 
during the progress of a criminal 
cause.-—-R. v. SULLIVAN (1869), 8 
S. R. N.S. W. 131.—-AUS. 

3196 ii. .J—The authority given 
to the judge to direct that the jury 
shall have a view of any place, thing 
or person docs not inake a view, when 
had, evidence ;_ the purpose of & view 


into the 





C. C. 229.—IR. 


by the jury is in order to better their q., 
understanding the eovidence.—-h. v. out jury.}—Prisoner was tried without 
KAPLANSKY, SACHUK & SENILOFF aan 

uris 


(1922), 69 D. L. R. 625; 510. L. R. 587. 
—C 


3200 i. Where view is in different 
county—Removal of indictment 
tiorari.}—-The fact of a view of the 
locus in quo being necessary for the 
fair tria] of a prisoncr is not sufficient 
ground for removing the indictment 
. B. Div. by certiorari, when 
the locus in quo is situate in a different 
county from the Winter Assize County. 
—]Jt. vw. MCNAMARA (1878), 


View by the judge—Trial with- 


y a county ct. judge excercising 
. ction under the Speedy Trials 
AN. ' Act, upon an indictment for feloniously 
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been made out.—R. v. GypDE, Ex p. GYDE (1908), 
72 J. P. 504, D.C. 

See, further, CROWN PRACTICE, Vol. XVI., 
pp. 411, 412, Nos. 2686-2692. 


SUB-SECT. 14.—ADJOURNMENT AND POSTPONE- 
MENT. 


A. In General. 


3202. General rule—No adjournment.j/—It is 
undoubtedly a general rule that there should be 
no adjournment & no separation for the jury after 
the evidence is entered upon, until the jury have 
given their verdict. This is a rule which I should 
never willingly depart from ... but in a case of 
extreme necessity (EYRE, J..C.J.).—R. v. HARDY 
(1794), 24 State Tr. 199, 414. 

Annotations :-—Reld. R. v. Edwards (1812), 4 Taunt. 309; 
Conway & Lynch v. Rh. (1845), 5 L. T. O. S. 458. Mentd. 
h.v. Stone (1796), 25 State Tr.1155; R.v. Watson (1817), 
2 Stark. 116; Redford v. Birley (1822), 3 Stark. 110, n; 
R. v. Barber & Dorey (1844), 8 J. P. 644; KR. v. Blake 
(1844), 6 Q. B. 126; R.v. O’Connell (1844), 5 State Tr. 
N.S. 1: KR. vw. Richards (1844), 3 L. T. O. S. 142; A.-G. 
v. Briant (1846), 15 M. & W. 169; R. v. Garbett (1847), 
2 Cox, C. C. 448; R. v. Grant, Ranken & Hamilton 
(1848), 7 State Tr. N. 5.507; R. v. Smith O’Brien (1848), 
7 State Tr. N. S.1; R.v. Duffy (1849), 7 State Tr. N.S. 


795; WR. v. Petcherini (1855), 7 Cox, C. G 79; R. v. 
McCafferty (1867), 15 W. BR. 1022; R. v. Meany (1867), 
15 W. R: 1082; . R. 446; 


Mulcahy v. KR. (1867), 15 W 
Marks v. Beyfus (1890), 25 Q. B. D. 494. 


3203. J—It undoubtedly is so far 
established that there never ought to be an 
adjournment or separation in any degree of the 
jury if it can be avoided ; but there may arise a 
necessity so urgent that all those principles of 
justice which originally demanded that there 
should be no adjournment would loudly call for an 
adjournment ; because the true principle upon 
which it is required that there should be no adjourn- 
ment is for the furtherance of justice that it may be 
quite sure that justice will be done both to the 
Crown & to prisoner; that there should be no 
opportunity of having intercourse with the jury. 
The ct. is bound to take upon itself the responsi- 
bility that does belong to directing an adjourn- 
ment in a case so circumstanced (Hyr#, L.C.J.).-— 
Ri. v. HORNE TOOKE (1794), 25 State Tr. 1, 127. 
ONES -—-Refd.. Conway & Lynch v. R. (1845), 5 


4 T. O. S. 458. Mentd. lh. v. Stone (1796), 25 State Tr. 
1155; Kagleton wv. Kingston Al 803), 8 Ves. 438; R. v. 


Anam 
sour eek 








Vv. 


R. v. Smith’ (1828), 8 B. & CG. 341;‘"Row. Parry (1837), 
70. & P. 8363 R.’v. Frost (1839), 4 State Tr. N. S. 85! 


R. v. Zulueta (1843), 1 Car. & Kir. 215: BR. v. Grant 
Ranken, & Hamilton (1848), 7 State Tr. N. S. 507 ; Mansell 
Prey (1857), 8 hk. & B. 54; R. v. Meany (1867), 15 W. —. 


3204. —-__ — Absence of prosecutor & 
witnesses.]—-The judge, in a case of felony, has no 
authority to order an adjournment on account of 
the mere absence of the prosecutor & his witnesses. 
—R. v. PARR (1862), 2 F. & F. 861. 

3205. ——— After evidence called—Absence 








displacing a railway switch. After 
hearing the evidence & the addresses 
of counsel, the judge reserved his 
decision. Before giving it, havin 
occasion to pass the place, he examine 
the switch in question, neither prisoner 
nor any one on his behalf veing 
present. Prisoner was found guilty :— 
Held: there was no authority for the 
judge taking a view of the place, & his 
sO cong was unwarranted; & even 
if he had been warranted in taking the 
view, the manner of his taking it, 
without the presence of prisoner, or 
of any one on his behalf, was unwar- 
ranted.—R. v. PETRIE (1890), 20 O. R, 
317.—CAN. 


by cer- 


14 Cox, 
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of witness.]|—A prisoner’s trial may be adjourned, 
if the case has only been opened by counsel for the 
prosecution, but not after evidence called. If the 
witnesses do not appear, prisoner is entitled to be 
acquitted for want of evidence.—R. v. ROBSON 
(1864), 4 F. & F. 360. 

3208. Exceptions to rule—Jury exhausted.|— 
R. v. STONE (1796), 25 State Tr. 1155; 6 Term 
Rep. 527; 101 E. R. 684. 


Annotations :—Refd. Conway & Lynch v. R. (1845), 1 Cox, 
C. C. 210. Mentd. R. v. O’Connell (1844), 5 State Tr. 
N.S.1; KR. v. Meany (1867), 15 W. R. 1082. 


3207. Court of Queen’s Bench sitting at 
bar.]|—Remarks of great severity upon the con- 





duct of deft.’s counsel, made by a judge in sum- ' 


ming up to a jury, although calculated to influence 
them unfavourably to deft., do not constitute an 
undue influence, if intended to counteract the evil 
effect which what the judge considers to be the 
improper conduct of the counsel might have upon 
the jury. The Ct. of Q. B. sitting at bar may for 
jhe reason adjourn a trial either in or out of 
erm. 

It was then contended that the adjournment 
of the ct. vitiated the whole proceedings. It is 
scarcely possible to suppose that this objection was 
seriously made. The ct. was sitting on a day 
which for the purpose of the trial, was to be taken 
as part of the then preceding term. It is incident 
to a trial that the ct. may for sufficient reason 
adjourn it, & there is nothing cither in the words 
of the enactment or the object of the Legislature 
to take away this power from the Queen’s Bench 
sitting on a trial at bar in what is by legislative 
enactment to be taken as part of the term (BLACK- 
BURN, J.).—R. v. Castro (1874), L. R. 9 Q. B. 
390; 43. J. Q. B. 105; 301. TT. 3203; 38 J. P. 
342; affd. (1880), 5 Q. B. D. 490, C. A.3 sub 
nom. CASTRO v. LK. (1881), 6 App. Cas. 229, H. L. 


Annotations :-—Moentd. R. v. Cox & Railton (1884), 1 T. L. RR. 
181; Jixon v. Farrer (1886), 17 Q. B. D. 658; Re vo. 
Poole Corpn. (1887), 19 Q. B. D. 683; IR. ve. Thompson, 
[1914] 2 kK. B. 99. 
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3208. Absence of  witnesses.|—R. v. 
LEwIs, No. 3228, post. 

3209. Discretion of judge.|—A judge has a 
discretion, even after the close of the defence, 
whether he will adjourn the trial for the attendance 
of witnesses for the Crown.—R. v. JACKSON (1919), 
83 J. P.196; 14 Or. App. Rep. 41, C. C. A. 

8210. Postponement——For production of pro- 
perty.]—In a case of larceny, where, after all the 
witnesses for the prosecution had been examined, 
it was discovered, that the stolen property was 
not immediately forthcoming, in consequence of 
its having been deposited at a neighbouring 
inn, the ct. allowed a messenger to be sent for it, 
& in the meantime proceeded with the trial of other 
cases, the first prisoner remaining in a corner of the 
dock until the return of the messenger.—R. v. 
WENBORN (1842), 6 Jur. 267. 

Beno -—Rofd. I. v. Charlesworth (1861), 1 B. & 8S. 

3211. Witness not in attendance.|—After 
a trial for murder had commenced, it was ascer- 
tained that a witness had not arrived, but was 
expected by a railway train. The judge ordered 
the jury to be locked up until the arrival of the 
witness, had another jury called, & proceeded with 
another case.—R. v. Foster (1848), 3 Car. & Kir. 
201. 

3212. .|—The ct. has no power to 
adjourn a criminal trial when once the jury are 
sworn.—R. »v. TEMPEST (1858), 1 F. & I. 381. 

3213. J—R. v. FERNANDEZ (1861), 
2F. & F. 862, n. 

3214. Period of trial considered as one legal day.]| 
—Although in contemplation of law the whole 
time during which assizes continue at one place is 
considered for some purposes as one legal day, yet 
the particular day on which a conviction actually 
took place may be proved when necessary. There- 
fore, where a convicted felon made a bond fide 
assignment of goods after the commission-day of the 
assizes, but before the day on which he was actually 
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32081. Erceptions to rule— Absence of 
witnesses. }—At the trial of an indict- 
ablo offence the judge hav the power 
to order the ct. to be adjourned to a 
place in the county other than the 
ct. house, for the purpose of allowing 
the jury to hear the evidence of a 
witness who was unable through ill- 
ness to leave his home.—R. v. ROGERS 
(1902), 36 N. B. Ik. 1.—CAN. 


_ 3208 ii. .]—-On an applica- 
tion to grant. a postponement of a trial 
on the ground of absence of witnesses, 
the ct. must be satisfied by afHdavit, 
that the persons ure material wit- 
nesses ; that there has been no neglect 
in omitting to apply to them & 
cndcavouring to procure their at- 
tendance; &, that there is reasonable 
expectation of counsel being able to 
procure their attendance at the future 
date, if granted.—R. v. MULVIHILL 
(1914), 19 B.C. 2.197; 49 S.C. R. 587. 


a 











r. Absence of scnior counsel 
-——Iliness.}--—Prisoner was indicted for 
murder. Application was mado to 
have the caso adjourned on account of 
the absence through illness of the 
senior counsel for deft. & his conse- 
quent inability to address the jury. 
The trial was adjourned for that day 
only.— lt. v. MURPHY (1875), 2 Q. L. RR. 
383.—CAN. 

8. Engaged elsewhere. }— 
The one counsel who had been con- 
sulted about the case & had given it the 
careful consideration it called for & for 
that reason the only counsel who, 
without a reasonable time for the study 


J-—VOL. XIV. 








of the case, could represent deft. that 
he would be in a position to make full 
answer & defence & be afforded a fair 
trial of the charge against it; &, 
furthermore, that the circumstances 
from the commencement of the pro- 
cecdings were such that ho might 
reasonably tuko it for granted that 
counsel appearing in his stead would 
have no difficulty in procuring an 
adjournmont from Saturday to any 
following day on the ground of counsel’s 
absence elsewhere, ure good reasons 
for granting an adjournment.—R. v. 
EDMONTON BREWING & MALTING CO., 
[1923] 2 W. W. R. 1107,1121; 40 
Can. Crim. Cas. 236.—CAN. 


t. Discretion of judge— For 
convenient wiew by jury.}/—When the 
locus in quo is situate in a different 
county from the Winter Assize County. 
The judge at the trial should in the 
exercise of his judicial discretion post- 
pone the case, to enable the trial to 
take place in the county where a view 
could conveniently be had.— Rh. v. 
i owe", 14 Cox, C. C. 229.— 








a. Trial still procceding. |}—The 
ct. has power to adjourn a criminal 
trial after evidence has been given 
from one day to any other day.—R. 
v. HALL (1890), 16 V. L. R. 650.—AUS. 


b. To change venue—Jury 
panel biassed. }—Accused were members 
of a trades’ union which was engaged 
in a strike, in the course of which the 
occurrences forming the subject of the 
criminal charge had taken place. A 
great number of those upon the jury 
panel were either members of, or other- 
wise connected with, an employers’ 





federation, which had been formed to 
resist the operations of the strikers :— 
Ileld: the trial of tho indictment 
should be adjourned upon the applica- 
tion of accused to cnable uccused, if 
thoy thought fit, to move for a change 
of venue.—It. vo. FEARON (1909), 43 
I. L. T. 228.—IR. 

C, T'o obtain better evidence, ]-— 
An adjournment of a trial to procure 
better ovidence of the witness being 
out of Canada refused, as contrary 
to the spirit of the Speedy Trials Act.— 
KR. v. MORGAN (1893), 2 B.C. Re. 329.— 
CAN. 

d. Pustponement of  judyment — 
Several charges—Judgment withheld till 
completion of trials.}—A judge may 
adjourn the trial from time to time 
until finally terminated under Criminal 
Code, 8. 777. Semble; the object of 
this provision is only to cmpower the 
judge to adjourn the particular trial 
for such necessary purposes as receiving 
further evidence, etc., but it does not 
onable him, where sevoral charges are 
to be heard against the same party, 
to postpone his decision on the first 
charge until he has heard the evidence 
on the other charges, & then decide 
all.—R. v. MCBERNY (1897), 29 N.S. KR. 
327.—CAN. 

e. Custody of accused.) — Accused 
person on trial should jueing an ad- 
journment be committed to the gaoler 
for custody & not left to the charge of 
the sheriff’s officers.—R. v. BROWN 
(1907),7S. R. N.S. W. 290.-—-AUS. 

{. Waiver.J—lR. v. WAZEN (1893), 20 
A. R. 633.—CAN. 

g. Same judges for adjourned hear- 
ing.}-—It is a general rule, governing 


x 
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sect. 15, A.] 


ee 





convicted :—Held: the assignee could prove the 
actual day of the conviction, although the record 
mentioned only the commission-day, & the 
assignment was valid.—WHITAKER v. WISBEY 
(1852), 12 C. B. 443; 21 L. J. C. P. 116; 19 
L. T. O. S. 156; 16 Jur. 411; 6 Cox, C. C. 109; 
188 E. R. 817. 


Annotations :—Refd. Preston v. ake C1858), af a is 0. 8. 
162. Mentd. R. v. Roberts (1873), L. R.9 Q.1 


B. Separation of Jury. 


See Juries Detention Act, 1897 (c. 18), 8. 1. 
3215. Misdemeanour.|—R. v. CANNING (1754), 


19 State Tr. 283. 
Annotations :-—Refd. R. v. Kinnear ts Te: : B. & Ald. 462. 
Mentd. RK. v. Dowlin (1793), § Term Rep. 31 


3216. -|—Upon the trial of ae indictment 
for a misdemeanour, which continued more than 
one day, the jury, without the knowledge or 
consent of defts., separated at night :—Held: the 
verdict was not, ‘therefore, void; & it formed no 
ground for granting a new trial, it not appearing 
that there was any suspicion of any improper 
communications having taken place. 

The practice has been of late years for the jury 
to separate on the trials of misdemeanour. In 
Canning’s Case, No. 3215, ante, which continued 
for fiftcen days, the jury separated each night 
(AsportT, C.J.).—R. v. KINNEAR (1819), 2 B. & Ald. 
462; 106 H. R. 4843; sub nom. R. v. WOOLF, 1 
Chit. 401. 

Annotations :-—Refd. v. a A ieigl ey L. T. O. S. 

323; Winsor v. K. Cat), 6B&S ; Rew. ve wana 

{191 5] 1K. B. 467; Kanshaw v. Knowles, [1916] 2K 


538. Mentd. Kx p. ‘Kinning (1847), 4 C. B. 507; Douglas 
vw. R. (1848), 12 Jur, 974. 


38217. Trial for murder.}|—The rule that the 
jury must not separate during a trial for murder 
does not mean that in no circumstances must they 
physically part from one another. The rule is 
subject to the qualification that upon an emergency, 
or where it is necessary, a juror may leave the rest 
of his fellows. 

On the second day of a trial for murder a 
juryman became il] & was taken out of ct., but 
not out of the building, accompanicd by two 
medical men & a ct. usher, to a space at the bottom 
of the building at the back of the ct. where there 
was open air & to which the public had no access. 
After a consultation between the medical men, one 
of them returned into ct. & gave an opinion as to 
when the juryman would probably recover. The 
ct. then adjourned for a short time, & the medical 
man was sworn to take charge of the juryman 
during the adjournment. He then returned to 
the juryman, & the two medical men, a constable, 
& the usher remained with him in the open air for 
about three-quarters of an hour. The juryman 
then rejoined his fellows, the usher having been 





ne te ene 


all judicial procedure, recognised 
by statute & authority, that the 
judges before whorn a case begins 





(1879), 2L. N. 214; 23 L.C. J. 239.— 
CAN. 


.]— There is no difference ct. 
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with him the whole time he was absent from the 
rest of the jury. The usher had been sworn on the 
first day of the trial to take charge of the jury 
during the adjournment for that night, but was 
not sworn for the particular purpose of taking 
charge of the juryman who became ill on the 
second day. During the whole time the juryman 
was absent no one spoke to him about the trial. 
The medical men only spoke to him, & no one else 
had an opportunity of doing so. On the way to 
the open air less than a dozen persons had to be 
passed, & the juryman was in a state of collapse 
& was in such a condition as to be quite unable to 
communicate with any one :—Held: it was not 
necessary that the usher who conducted the juror 
to the open air should be sworn as a ct. bailiff 
to take charge of him upon that occasion ; nothing 
was done which was not justified in law, & there- 
fore there was no ground for quashing the 
conviction. 

Whether or not rebutting evidence on the 
part of the prosecution ought to be admitted at 
a criminal trial after the close of the evidence 
for the defence is a matter for the discretion of 
the judge at the trial. 

Semble: where the judge at the trial allows 
rebutting evidence to be given the C. C. A. will 
not quash a conviction upon the ground that it 
does not agree with the way in which the judge at 
the trial exercised his discretion, unless there is 
something in the rebut ting evidence in the nature 
of a trap, which results in an injustice to the 
prisoner.—R. v. CRIPPEN, [1911] 1 K. B. 149; 80 
L. J. K. B. 290; 103 L. T. 704; 75 J. P. 141 ; 
27 T. L. It. 69 ; 29 Cox, C. C. 289; 5 Cr. App. Rep. 
255, C. C. A. 

Anca ene: aoe fd. R. v. SU ane aa 1 K. B. 47. 


Mentd. R. Foster (1911), Rep. 196; R. », 
Wilson, Lewis & Havard (bri), ne Ge ya Rep. 125. 


See Nos. 3202, 3208, 3211, ante. 
See, further, JURIES. 


SuB-SEcT. 15.— DISCHARGE OF JURY IN THE COURSE 
OF A TRIAL. 
A. In General. 

3218. Right of judge to discharge jury.]|—R. v. 


WHITEBREAD (1679), 7 State Tr. 311. 
Annotations :—-Consd. R. v. Kinloch ae Fost. 22, 28, 30; 


hk. v. Charlesworth (1861), 1 B. 460 ; Winsor Vv. R. 
(1866), 6 B. & 8. 143. 
3219. Withdrawal of juror—Consent of 





parties.|—Jn criminal cases, not capital, a juror 
may be withdrawn, if both parties consent, but 
not otherwise.—R. v. PERKINS (1698), Cited in 
Carth. at p. 465; 90 E. R. 868. 

Annotations —Coned. R. v. Aer bw ie 18 State Tr. 395; 





R. v. Charlesworth oy <4. Bb, S. 460. Refd. Winsor 
v. RR. (1866), 6 B. & S. 143. 
3220. — ——.J—R. Vv. JEFFS _ 784), 











for marder lasting some days, t the jury 
were placed in charge of officers of the 
One day cleven went for a drive 


are the ct. to complete the hearing & 
determination ; & that whether there 
be an adjournment of the hearing or 
not, no judge other than the judge 
before whom the proceedings began 
can, without the consent of such latter 
judges, intervene to hear or adjudicate. 
—R. (AGRICULTURE & TECHNICAL 
INSTRUCTION FOR IRELAND DEPART: 
MENT) v. LONDONDERRY CITY ale R. 
egies ig v. HARDY, [1917] 2 R. 
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h. General rule.}—-R. v. DERRICK 


between capital felonics and felonies 
not capital, so far as regards the 
pre respecting adjournments of 

jals. In both class of cases the jury 
must be kept together at night & 
cannot be allowed to ae arate.— 
He aes Cass (1841), Ir. Cir. Rep. 


1. .}-A county juror, even in 
a capital case, & after the judge has 
commenced his charge, may be brought 
in the custody of the sheriff into the 
adjoining city ct. as a witness, without 
a the oa ear v, LYNCH (1844), 
3 4 ° e 


3217 i. pate for mauede. }—On a trial 





under escort & the other spent some 
hours at home with an officer & had 
no communicaton with any one 
except in the officer’s presenco. Other 
jurors on different occasions went under 
escort to the hairdressers & some 
communicated by telephone, but the 
Jatter, though known to accused’s 
counsel, was not known to the judge :— 
eld : ‘there had been no separation 
of the jury ; separation to amount to 
a mistrial must be the mingling of the 
jury amongst others without being in 
charge of an officer of the ct.—R. v. 
LANGMATD (1910), 6 Tas. L. R. 10.- 
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haan 984; cited in Fost. at p. 24; 93 E. R. 
Annotation :—Refd. R. v. Charlesworth (1861), 1 B. & 8. 


3221. Consent of defendant.|—R. v. 
WILKINSON (1733), cited in Fost. at p. 26. 
3222. ——.|—R. v. Kinnocn (1746), 18 








State Tr. 395; 1 Wils. 157; Fost. 16; 95 E.R. | enable the prosecution to establish a stronger 


547. 


Annotations :—Consd. C TR. 5), 
L. T. 0. 8 onway & Lynch v. R. (1845), 5 


R. v. Winsor (1865), 10 Cox, C. C. 276. Refd. R. v 

Newton (1849), 18 L. J. M. CG. 7 

2 FF. & F. 250. Mentd. R. v. Grainger (1765), 3 Burr. 

1617; KR. vw Johnson (1805), 6 East, 583; R. v. Fitz- 

orale (1843), 1 Car. & Kir. 201; KR. v. O’Connell (1843), 
g, 


21.7. 0.898.193; R.v. Duffy (1846), 7 L. T. 0.8 


3223. ——— Application of accused—Absence of | 


witness.]—In a case of manslaughter, after the 
jury were charged, it was ascertained that the 
surgeon who examined the body was absent. 
Prisoner’s counsel asked that the jury should be 
discharged :—Held: if prisoner asked that the 
jury should be discharged, the judge had authority 
to order it to be done.—R. v. STOKES (1833), 6 
CO. & P. 15]. 

Ainolarion :—Refd. R. v. Charlesworth (1860), 2 F. & F. 


3224. By consent.|—A jury may be dis- 
charged by consent, after having been charged.— 
R. v. DEANE (1851), 5 Cox, C. C. 501. 

3225. Discretion of judge.|—R. v. FEerrar 
(1663), Fost. 31; T. Raym. 84; 83 BE. BR. 46. 
Annotations :--—Reid. R. v. Kinloch (1746), 18 State Tr. 

395; IR. v. Charlesworth (1861), 1 B. & S. 460. 

3226. -|—R. v. Kinnocu, No. 3222, ante. 

_ 8227, .|—Semble: the discharge of the jury 
is a matter of practice in the discretion of the judge. 

Information by the A.-G. for bribery at an elec- 
tion of amember of Parliament. Plea, not guilty. 
At the trial, a material & necessary witness for 
the Crown refused to give evidence, & was coim- 
mitted for contempt, whereupon, at the application 
of counsel for the Crown, deft. objecting, the judge 
discharged the jury from giving any verdict. 
Qu. : whether he was right in so doing. The ct. 
refused to allow deft. to add a plea puis darrcin 
continuance stating the above facts, on the ground 
that this would be to allow double pleading, & 
also, as the facts would be sect out on the record, 
deft. could take advantage of them.—R. v. 
CHARLESWORTH (1861),1B.&8.460; 31L.J.M.C. 
25; 5 L. T. 150; 25 J. P. 820; 8 Jur. N.S. 1091; 
9W. RK. 842; 9 Cox, C.C. 443 121 H.R. 786. 
Annotations :—Folld. R. v. Lewis (1909), 78 L. J. K. B. 722. 

Refd. Winsor v. lt. (1866), L. R. 1 Q. B. 390; R. v. 

Richardson (1913), 108 L. T. 384. Mentd. R. v. Heytes- 

bury (1863), § L. T. 315. 

8228. Is final.]|—The Ct. of Criminal Appeal 
has no power to review the decision of the judge 
at the trial of a prisoner that a necessity has arisen 
for discharging the jury without giving a verdict 
& adjourning the case to be heard before another 
jury. Such a decision is entirely within the 
discretion of the judge, & even if the discretion has 
been wrongly exercised, no objection can be taken 
in respect thereof at the second trial. 

Where a prisoner has been put upon his trial, 
given in charge to the jury, &, after the case has 
been opened, some of the witnesses are found not 
to be present owing to some unforeseen accident, 
it may be proper to adjourn the trial generally, 

















PART VII. SECT. 7, SUB-SECT. 15.— 
A. the jury, 
$224 i. Right of judge to discharge 
jury—By_ consent.}—-R. ve WYLLIE 
(1880), 3 L. N. 139.—CAN., 
8228 i. Discretion of judge—Is final} 
—Where the judge on a crimin 


trial—R._ v. 





458; R. v. Charlesworth (1861),1 B. & 8.460; | b. J. K. B. 722; 


R. v. Davison (1860), 


trial has, for any reason, discharged 
without verdict, 
will not review his discretion by 
quashing a conviction upon a second 
McNAMARA (1878), 4 
V. iL. R. 19.—AUS. 

8228 fi. ——- ———.}—Jonzgs v. R. 
(1880), 8 L. N. 309.—OAN. 
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but where the witnesses are absent owing to some 
mistake, e.g. as to the date of trial, the proper 
practice is to adjourn the case for a reasonable 
time for prisoner to be tried by the same jury, &, 
if that cannot be done, a verdict should be taken 
on the evidence as it stands. The jury should not 
be discharged & the case adjourned merely to 


OF INDICTMENTS. 


case against prisoner.—R. v. Lewis (1909), 78 
100 L. T. 976; 73 J. P. 346; 
25 T. L. R. 5823; 22 Cox, C. C. 141; 2 Or. App. 
Rep. 180, C. C. A. 

AN ae -—Refd. R. v. Richardson (1913), 8 Cr. App. Rep. 


3229. Grounds for discharge—lInterference with 
jurors.]—If pltf. or any one in his behalf say to 
a juryman after his departure from the bar & 
before verdict given, the case is clear for pltf., & 
the verdict be given for pltf.:—Hecld: sufficient 
to justify a venire de novo, for it is new evidence.— 
ATHIL v. BULWER (1625), 2 Hale, P. C. 308. 

3230. ——— Departure of juror.|—-R. v. 
Hanscom (1639), 2 Hale, P. C. 295. 

Annotation :—Refd. R. v. Mellor (1858), Dears. & B. 468. 

3231. -|—In the course of the 
trial, & during the examination of witnesses, one 
of the jurors had, without leave, & without it 
being noticed by any one, left the jury box & also 
the ct. house, whereupon the ct. discharged the 
jury without giving a verdict, & a fresh jury was 
empanelled. Prisoner was then tried anew & 
convicted before the fresh jury :—Held: the course 
pursued was right.—R. v. Warp (1867), 17 L. T. 
220; 31 J.P. 791; 16 W. R. 281; 10 Cox, O. C. 
573, C. C. R. 

Annotation :—Refd. R. v. Ketteridge, [1915] 1 K. B. 467. 

3232. .|—If a juror, after the 
summing up by the judge in a criminal trial, 
leaves his colleagues &, without being under the 
control of the ct. converses or is in a position to 
converse with other persons, the irregularity 
makes the whole trial abortive, & the only course 
open to the judge is to discharge the jury & proceed 
to a fresh trial.—R. v. KerrerRipGr, [1915] 1 
K. B. 467; 84 L. J. K. B. 352; 112 L. T. 783; 
79 J. P. 216; 31 T. L. R. 1153 59 Sol. Jo. 163; 
24 Cox, C. C. 678; 11 Cr. App. Rep. 54, 0. 0. A. 
Annotations :—Consd. Fanshaw v. Knowles, [1916] 2 K. B. 

538. Distd. R. v. Twiss, [1918] 2 K. B. 853. 

3233. Separation of jurymen.|—R. v. 
MACRAE (1892), Roscoe’s Criminal Evidence, 14th 
ed. at p. 301. 

3234. —— Access to newspaper reports of 
case.|——-Respt. was tried for murder at a sessions of 
oyer & terminer & gaol delivery in New South 
Wales, & convicted & sentenced to death. After- 
wards the Supreme Ct. of that colony made a rule 
absolute for a venire de novo, on the ground that 
the jury had before giving their verdict, been 
allowed access to newspapers containing reports of 
the case :—Held: the Supreme Ct. had no power 
to order a venire de novo in such a case. 

The cases in which a verdict upon a charge of 
felony has been held to be a nullity & a venire de 
novo awarded have not been classified in digests ; 
there are cases of defect of jurisdiction in respect 
of time, place, or person, cases of verdicts so 
insufficiently expressed, or so ambiguous, that a 
judgment could not be founded thereon (per CUR.). 



































3228 iii. ——— .}/—Tho discharge 
of a jury during the course of a trial 
is a matter solely within the jurisdiction 
of the trial judge, & his discretion 1s 
not open to review on appeal.—R. v. 
BORDENINK, [1919] 1 W. W. BR. 968 ; 
45 D. L. R. 470.—CAN. 





the ct. 
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Sect. 7.—The hearing: Sub-sect. 15, A. & B.] 


—RK, v. Murpoy (1s6¥), L. R. 2 P. C. 535; 6 
Moo. P. OC. C.N. 8.177; 38 L. J. P. C. 533; 17 
W. Rf. 1047; 16 E. R. 69383; sub nom. A.-G. FOR 
New SoutH WALES v. MurpHy, 21 L. T. 598; 
J1 Cox, C. OC. 372, P. C.3 previous proceedings, 
sub nom. R. v. MurrHy (1868), L. R. 2 P. C. 35, 


inmouyuns c-—~Refd, R. v. Martin (1872), L. R. 1 C. C. R. 
378; R.v. Crippen (1910), 27 T. L. R. 69; R.v. Dickman 
(1910), 5 Cr. App. Rep. 135; Crane v. Public Prosecutor, 
{[1921]2 A.C. 299. 


3235. Absence of juror through Iillness.]— 











CRIMINAL LAW AND PROCEDURE. 











3240. -|—Where a juryman is 
suddenly taken ill, & obliged to leave the ct. in 
the midst of a trial, the jury will be discharged, & a 
new jury sworn, comprising the cleven remaining 
jurymen, & the evidence gone through de noi 
R. v. ASHE (1845), 4 L. T. O. S. 4753; 1 Cox, | 


trial, one of the jurors is compelled “by illness to 


leave the box, the proper practice is to re-swear 


R. vi. Gouutp (1763), 3 Burn’s Justice, 30th ed. 98 ; — 


18 State Tr. 415, n. 
APG -—Refd. Rk. v. Charlesworth (1861), 1 B. & S. 


8236. Juror substituted.|—If a juror 
be taken ill during the trial of a prisoner for felony, 
the jury may be discharged, & the remaining 
cleven, together with a new juror, re-sworn to 
try the prisoner.—R. v. SCALBERT (1794), 2 Leach, 
620. 

Annotation :—Refd. It. ». Charlesworth (1861), 1 B. & 8. 460. 
8237. .|—If a juryman is taken 

ill so as to be incapable of attending through the 

trial, the jury may be discharged & the prisoner 

tried de novo, or another juryman may be added 
to the cleven ; but in that case the prisoner should 
be offered his challenges over again, as to the eleven, 

& the eleven should be sworn de novo.—Q. v. 

EpWARDs (1812), 3 Camp. 207; Russ. & Ry. 224 ; 

4 Taunt. 309; cited in 2 Leach, 621,n.; 128 E.R. 

348. 

Annotations :—Retd. Conway & Lynch vw. FR. 
Cox, C. C. 210; Re Newton (1849), 13 Q 
R. v. Charlesworth (1861), 1B. & 8. 460. 

3238. .|—Whcere a juryman on a 
criminal trial is taken so ill as to be unable to 
continue, another juryman may be sworn with the 
eleven already on the trial, & the case procced, the 
witnesses already heard being recalled.—R. v. 
BEERE (1848), 2 Mood. & R. 472, N. P. 

3239. ——- -——-- .|—Whete during the pro- 

















(1845), 1 
. B. 716 


ry 
® 














discharge the | 


So, 4 -uror. He will 
then cause each witness to be re-sworn, & having 
read over to him his former evidence, both in chief 
& on cross-examination, & having asked him ‘if 
it be true” will give prisoner again the oppor- 
tunity of cross-examining.—R. v. CoOWLEY & 
SPACKMAN (1843), 7 J. P. 132. 


$8235 i. Grounds for discharge—-Ab- Oo. 
sence of juror through illness. )]}—After volunteered 
the jury had been given in charge, one 





Evidence ruled inadmissible 
again.}—Although a wit- 
ness at a trial before a jury volunteers 


the remaining eleven with the substituted juror.— 
Ri. v. SALMON (1849), 13 J. P. 237. 


3242. ——- -—— ——.]—R. v. Monson, 
VERONICA CASE (1903), 38 L. Jo. 261; Times, 
May 15. 

3243. -]—In the course of a 











trial for murder, & after several witnesses had been 
examined, one of the jurymen became ill, & medical 
evidence was given that he would not be able to 
serve again for several days. The judge thereupon 
discharged the jury, called the original cleven 
jurors & one other, & after they had been sworn, 
read over to them his notes of the evidence, the 
witnesses being sworn & put into the box and asked 
to alter or add to their evidence if it seemed to 
them necessary to do so.—K. v. LAWRENCE (1909), 
26 Ts dae ReST4. 

3244. ——— Witness tampered with by accused.| 
—R.v. D (1670), 1 Vent. 69; 86H.” 4° 
ae toe :—Refd. R. v. Charlesworth (1861), 1 B. & 4. 

3245. IlIness of accused.J|—M. v. MEADOW 
(1750), Fost. 76. 

Annotation :----Mentd. Winsor v. I. (1866), 6 B. & S. 143. 

3246, —— .|—If a prisoner, indicted for a 
felony, with whom the jury are charged, be by 
sudden ilIness during the trial, rendered incapable 
of remaining at the bar, the jury may be discharged 
from the trial of that indictment, & prisoner, on his 
recovery, tried before another jury.-—h. v. 
STEVENSON (1791), 2 Leach, 546. 


aiaten :—Refid. R. v. Charlesworth (1861), 1 B. & SY. 
60, 











& is obliged to be assisted out of ct., the judge will 
discharge the jury. 

By consent, evidence of prosecutrix, as far as it 
had gone was read over to her, & she stated it to 
be truc. The trial then proceeded as in other 
cases.—R. v. STREEK (1826), 2 C. & BP. 413. 

Sy Nasal :—Refd. R. v. Charlesworth (1860), 2 F. & FF. 


17 B.C. lh. 56..-—CAN, 
3245 i. Tliness of accused. }—YPris- 





of the jurymen was taken with a fit 
& removed, in charge of the sheriff 
& his physician, to his residence. 
The remainder of the jury subsequently 
adjourned to the sick man’s house, 
where, upon his recovery, a verdict of 
guilty was rendered :—Held: after 
the verdict had been recorded, it could 
not be disturbed.—R. v. PETER (1869), 
1 B.C. Xh., pt. 1, 2.—CAN. 


m. —-— Juror from infected house. ] 
oa CONSIDINE (1885), 8 L. N. 307. 





n. Indictment for attempi— 
Alteration to complete_offence.}—Where 
a prisoner is indicted for an attempt 
to steal, & the proof establishes that 
the offence of larceny was actually 
committed, the jury may convict of 
the attempt, unless the ct. discharges 
the jury & directs that prisoner be 
indicted for the complete offence.— 
R. v. TAYLOR, [1895] Q. R. 4 Q. B. 
226.—CAN. 


evidence which the trial judge has 
already ruled to be inadmissible & 
which might have weight with the jury 
in arriving at a verdict, yet the judge 
should not for that reason immediately 
discharge the jury & empanel a new 
jury to try the issue.—R. v. GrRoBB 
(1907), 6 W. L. R. 727; 17 Man. L. R. 
191.—CAN. 








ae Prosecution questioning as 
to prior conviction—Where no evidence 
of good character brought.}—R. v. ATLAS 
(1910), 16 Can. Crim. Cas. 35.—CAN. 


q. Juror professing prejudice 
after oath.}—Where on tho second day 
of the trial the foreman of the jury 
informed the judge that one of the jury 
stated that he was prejudiced, the judge 
refused to take ae action other than 
directing the trial to procced :—Held: 
the course adopted was right; a 
juryman ought not to volunteer a 
statement of that kind: jurors after 
being sworn expected to live up to 
their oaths.—R. v. MAH HuNG (1912), 





oner becoming ill during the progress 
of the trial, the jury wus discharged, & 
prisoner remanded for the purpose of 
taking his trial at the next assizes, — 
R. v. ELYNN (1838), Craw. & D. Abr. C. 
293.—IR. 


8. —— Longer confinement endanger- 
tng lives of jurors.+/—When tho jury 
could not agree, & after remaining 
a long time shut) up were discharged 
by the ct., no consent being given by 
the counsel on either side, in conse- 
quence of the physician’s roport: that 
a longer confinement would cndanger 
the lives of some of thein :—Held: 
they were properly discharged.—R. 
an pote (1829), Jebb Cr. & Pr. Cus. 





t. -——-—-,]— When the judge 
took it upon himself to discharge the 
jury, in consequence of a statement 
upon oath by one of the jurors, without 
the examination of a medical man, 
that his life would be endangered by a 
longer confinement :—Held : the judge 


Part VIJ.—TRiau or INDICTMENTS. 


8248. ——— Accused unable to understand pro- 
ceedings.]——If it is found at the trial of a prisoner 
that he cannot understand the proceedings, the 
judge ought to discharge the jury & put an end to 
the trial, or order a verdict of not guilty (KELLY, 
C.B.).—R. v. Berry (1876), 1 Q. B. D. 447; 45 
L. J. M. C. 123; 34 L. T. 590; 40 J. P. 484; 
13 Cox, C. C. 189, C. C. R. 


Annotation :-—Consd. RK. v. Stafford Prison, Ix p. Emery, 
[1909] 2 K. B. 81. 


3249, When indictment is bad in law.]— 
A jury sworn on an indictment, clearly bad in 
point of law, may be discharged by the judge from 
giving a verdict. -t. v. DEACON (1824), Ry. & M. 
27, N. P. 

3250. ——— Incompetency of witness—As to 
nature of oath.]|—It is not a sufficient ground for 
discharging a jury, that the material witness against 
the prisoner is not sufliciently acquainted with the 
nature, & obligation of an oath, though this appears 
as soon as the jury is charged, & before any 
evidence is given.—R. v. WADE (1825), 1 Mood. 
©. C. 86, OC. C. R. 

Annotations :---Refd. R. v. Charlesworth (1861), | B. & &. 
460; R.v. Hollinrake Whitcheud (1866), 14 W. R. 677). 
3251. —-— Relative of accused serving on jury.] 

—If during the trial of a case of felony it be dis- 

covered that prisoner has a relation on the jury, 

this is no ground for discharging the jury, & the 
case must proceed.—R. v. WARDLE (1842), Car. 

& M. 617, | 
3252. —-— Wrong juror sworn.]—lf a juryman 

on calling over the names of the pancl answer to a 

wrong name the trial is a mistrial, for prisoner has 

not had his opportunity of challenging the juryman 
misnamed. ‘The judge offered to discharge the 





had acted rightly.—R. v. DELANY 
(1829), Jobb Cr. & Pr. Cas. 106.—IR. 
Jury unable to follow 
cvidence.}—--Where jin a criminal case, 
w jury, through pre-possession or want 
of intelligence, aro unable to follow 
the evidence, the judge may, if ho 
considers it necessary in the interests 
of justice, discharge the i, & cause 
a& new jury to be empanclled & accused 
to be put upon trial before it. This 
jurisdiction should only be exercised 
in a clear case.—Rh. v. Kinks (1909), 


liable to 


a. ory 


Lilness of prosccutrix—lWhether prisoner 
another j 
having been discharged of a prisoner 
on account of the illness of the prose- 
cutrix, prisoner cannot again 
upon his trial for the offence.—R. v. 
KELL (1809), 1 Craw. & D. 151.—IR. 


PART VII. SECT. AY SUB-SECT. 15.— 


3255 i. Challenge of jury.}—Upon a 
trial for felony, a juror having been 
taken ill during the trial, a now jury 
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jury if counsel desired.—R. v. METCALFE & SLATER 
(1848), 8 Cox, C. C. 220. 
Annotation :--——Consd. R. v. Mellor (1858), 7 Cox, C. C. 454. 

3253. .|—A juror was summoned in 
error, but not rcturned in the panel, & in mistake 
was sworn to try a case, during the progress of 
which these facts were discovered. The jury 
were discharged, & a fresh jury constituted by 
taking another juryman in the place of the one who 
had served in error.—R. v. Puinites (1868), 11 
Cox, 0. C. 1423 32 J. P. 328. 

3254. Effect of discharge of jury—-Not a dis- 
charge of prisoner.|——R. v. KInLocH, No. 3222, 
ante. 








B. Procedure on Second Trial. 


3255. Challenge of jury.]—R. v. Epwarps, No. 
3237, ante. 

3256. Recall of witnesses.]—I. v. 
3238, ante. 

3257. ——- Re-examination of 
R. v. STREEK, No. 3247, ante. 

3258. J—Rh. v. Asn&, No. 3240, ante. 

3259, Evidence read over to witness.}— 
Where there are two prosecutions against the same 
person for felony, the judge will not, even by 
consent, take the evidence of the first trial, as 
piven in the second, but the witnesses may be 
re-sworn in the second case, & their evidence 
read over to them from the judge's notes.—K. v. 
Foster (1836), 7 C. & P. 495. 

3260. —-~- —--— Further cross-examination.]— 
R. v. COWLEY & SPACKMAN, No. 32389, ante. 

3261, —-— J—A prisoner was tried 
by the ct. in New South Wales for felony. The 
jury not agreeing, were discharged, & a fresh 


BEERE, No. 


witnesses. |— 

















a challenge or notwithstanding that 
neither party hus cxerecised his right 
of challenge te exclude mon discharged 
because of their inability to agree, 
é& tho samo issue is tried again at the 
same session of the ct. Such juryinen 
are not ‘ indifferent’? within Jury 
Act, 1862, 8. 29, from the second 
jury.—-R. v. GILLEN (L9OL4), 8S. A. DL. RR. 
196.—AUS, 

g. Disclosure of happenings in jury 
room— Execption to rule-—Condition 
of exhibit.J--The rule of law for- 


trial)--The jury 


be put 


43 1. L. 'T. 130.—IR. 


b. -—— Jllness of material witness. | 
—-At a trial for forgery a material 
witness, while undcr examination, had 
an apoplectic fit, & a medical practi- 
tioner gave evidence that it would be 
dangerous to his health to continue 
the cxainination the sume day or noxt 
day, whereupon the judge discharged 
the jury :—J/eld: there was a suflicient. 
necessity to justify the judge in dis- 
charging the jury, in the exercise of 
his discretion—R. v. HenNessrny 
(1873), 2 CU, A. 243.—N.Z. 

0. Misconduct & partiality of 
foreman.) — During an adjournment 
in & criminal trial the foreman of the 
jury visited & conversed with accused, 
& also discussed the case with members 
of the public outside the ct., showing 
bias in favour of accused. Ho acted 
upon his own volition, & accused were 
In no way responsible for the occur- 
rence. On prosecutor reporting the 
matter to the judge, the judge 
examined on oath the responsible 
officers, & satisfied himself of the truth 
of the matters, & came to the conclusion 
that the foreman was not capable of 
doing justice in the case between the 
Crown & uccused :—Held: the proper 
course was to discharge the jury.— 
ht. v. BINLEY & WaALstt (1912), 31 
N. ZL. L. R. 949.—N.Z,. 

3254 i. Effect of discharge of jury— 
Not «a discharge of prisoncr.}—JONES 
vo. R. (1880), 3 L. N. 309.—CAN. 


d. Jury discharged of prisoner — 





must be sworn, & prisoners are entitled 
to their challenges anew. By tho 
consent of prisoners, the oleven jurors 
who had sat with the juror who had been 
taken ill were resworn, & another juror 
added & sworn, & the trial recom- 
menced & was gone through de novo. )-— 

. vw. DUNNE (1838), Craw. & 
Abr. C. 535.—IR. 

8259 i. Recall of witnesses-—Evidence 
read over to witness.J-—On trial by a 
jury, after two witnesses had been 
examined, one of the jurors was dis- 
covered to be deaf & was discharged 
& another juror sworn in his place. 
The trial, however, was not com- 
menced afresh, but the evidence given 
by the two witnesses was read over to 
& admitted by them :—Held: this 
procedure was inadmissible, & the trial 
was inyalid.—R. v. NARAIN (1914), 
I. L. R. 36 All. 481.—IND 

3260 i. —— Further cross- 
exanination.J—H.M. ADVOCATE Uv. 
Come (1848), Arkley, 6521.— 








e, Duty of prosecutor—W here 
witness originally called by court.) 
—It is not the duty of the public 
prosecutor to call, or put in the box, 
for cross-exanlination, a witness, called 
at a previous trial by the ct. itself, 
& not the Crown, whose evidence he 
believes to be false.—R. v. REED (1921), 
I. L. R. 49 Calc. 277.— IND. 

f. Judge’s power to exclude jurors 
before challenge. |—The judge has power 
of his own motion without waiting for 


bidding the disclosure of what took 
place in the jury room at the trial 
Will not prevent a juryman at a trial 
which proved abortive from giving 
evidence at a second trial before 
another jury as to the condition of an 
exhibit when examined in tho jury 
room at the first trial, c.g. to show that 
there were at that time barley ends in 
@® purse which prosecutor identified 
as one which had been stolen from him 
after he had been cngaged in threshing 
barley & which was, after the theft, 
found in tho possession of accused, who 
had claimed it to be his own.—R. v. 
Ttoss (1909), 15 W. L. R. 17; 17 
Cun. Crim. Cas. 278.—OAN. 


h. Evidence of witness at former 
trial—Condilions of admissibility. \— 
The evidence of a witness at a former 
trial, if otherwise properly admissible, 
may be admitted upon the trial of an 
accused person for a criminal offence, 
upon authentication of the steno- 
grapher’s transcript of it by the judge 
who presided at the former trial, 
although not so authenticated at tho 
time when, or immediately after, it 
was taken, & not until after objection 
to the receipt of it was made at the 
second trial—-R. v. BauGau (1917), 
38 0. I. R. 5593 28 Can. Crim. Cas 
146; 33 D. L. KR. 191.—~CAN. 


; .J— Prisoner indicted 
for murder, having been put upon 
trial, the jury did notagree. A witness 
who had been examined at the trial 
on bebal of prisoncr died; prisoner 
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Sect. 7.—The hearing: Sub-sect. 15, B.; sub-sect. 
16, A.] 


trial had. On the second trial, at the same 
sittings, before another jury, some ‘of the witnesses 
having been re-sworn, the evidence given by them 
at the first trial was read over to them from the 
judge’s notes, liberty being given both to the 
prosecution & to prisoner to examine & cross- 
examine :—Held: the course adopted by the judge 
at the fresh trial was irregular, & could not be 
cured even by the consent of the prisoner.— 
R. v. BERTRAND (1867), L. R. 1 P. C. 5203; 16 
L. T. 752; 31 J. P. 531; 10 Cox, C. C. 618; 
sub nom. A.-G. oF NEw SouTH WALES v. BERTRAND, 
4 Moo. P. C. C. N.S. 460; 36L. J. P.C. 515 16 











W.R.9; 161. R. 391, P. C. 
Annotations :—Consd. ie Guerin chee). 58 L. J. M. C. 42; 
zp sonny: [1909] 2 B. 14. Refd. R. v. Murphy 
Gs ar 2 P. C. 535. Sreatd: R. v, wey Ra 
2 P, on 35; IR.v. Duncan (1881), 7 Q. B. D. 198; 
ihre ee -» 11914] A. C. 599. 
3262. yi —R. v. MONSON, VERONICA 
CASE, No. 3242, ante. 
3263. ——- |—R. v. LAWRENCE, No. 3243, 


ante. 


SuB-SEcT. 16.—VERDIcT. 
A, In General. 
3264. Jury must be unanimous—Not compro- 
mise.]|— Watts v. BRAINS (1600), Cro. Eliz. 778; 
78 E. R. 1009. 
Annotations :—Mentd. Bushel’s Case (1670), T 


Maweridge (1706), Kel. 119; 
Ld. Raym. 1288. 


3265. ——.|]—-A jury must be sure beyond 
reasonable doubt, & they ought to be unanimous 
é& clear in their belief in the identity of the man 
charged before convicting. A compromise verdict 
is a very undesirable thing in any circumstances. 
In a criminal case involving the liberty of the 
subject it is not only undesirable; it is wrong 
(Lord CoLERIDGE, J.).—R. v. Loop (1914), 10 
Cr. App. Rep. 227, C. C. A. 


.J0.13; R. 
Smith v. Bowen (1'709), 3 








CRIMINAL LAW AND PROCEDURE. 


3266. Incapacity of juryman—Unfit to take part 

in deliberations or verdict—Proof by affidavit of 

co-juryman.|—On an application for a rule nisi 
for certiorari or alternatively for a venire de novo 
a solr. swore on affidavit that his client was tried 
for indecent assault at quarter sessions, & being 
convicted of a common assault was sentenced to 
one month’s imprisonment with hard labour ; that 
during the trial he noticed one of the jurymen was 
sitting in a huddled position in the back row of 
the jury box; that he was informed by one of the 
other eleven ‘jurymen, who was sitting next but 
one to the juryman aforesaid, that the latter 
appeared during the trial to be very tired & we tk 
gave some indication of having taken drink earlie 
in the day, took no part whatever in the delibera- 
tion of the jury, & did not join in the verdict. 
His informant also stated that in the next case it 
was found impossible to proceed, the aforesaid 
juryman having fallen fast aslecp, & only being 
roused by repeated shakings. The jury did not 
leave the box between the two cases :—Held: on 
these materials the ct. would not grant a rule, but 
that they would give leave to renew the applica- 
tion on further & better materials. The ct. was 
of opinion that if the application was to succeed, 
there should be an affidavit as to the circumstances 
from one of the other eleven jurymen.—£za@ p. 
Morris (1907), 72 J. BP. 5. 

3267. Must be arrived at upon the evidence 
alone.|—R. v. NEwTon (1012), 28 T. L. R. 362 ; 
7 Cr. App. Rep. 214; 76 J.P. Jo. 184, C. C. A. 

3268. Must be accepted by judge.J—A verdict is 
never complete until it is accepted as such by the 
judge.—R. v. Amos (1851), 2 Den. 65; T. & M. 
422; 4 New Sess. Cas. 580; 20 L. J. M. ©. 103 ; 
15 J.P. 70; 15 Jur. 90; 5 Cox, C. C. 222, C. C. R. 

3269. May be against judge’s direction—Judge 
not to dictate verdict.J—R. v. HENDRICK (1921), 37 
T. L. R. 4473; 15 Cr. App. Rep. 149, C. C. A. 

3270. Must not be inconsistent or ambiguous.]— 
On an information for riotously diverting a water- 
course, @ verdict finding deft. guilty of diverting 


aa ser yer 











was subsequently again put upon 
trial before the same judge, upon tho 
same indictment :—-Held : tho judgo’s 
note of the testimony of deceoused 
witness, taken at the first trial, could 
not be read at the second trial, save 
on consent by the Crown; the proper 
course, under the circumstances, was 
to produce &® person who was present 
at the former trial, & who could depose 
specifically to the testimony of deceased 
witness.—H. v. M‘'CARRON (1834), 1 
Craw. & D. 533.—IR. 

l. Same indictment & plea.]— 
Where a prisoner is unanimously 
acquitted of some of the charges, & 
the jury are divided as to tho rest & 
discharged, & he is retried before a 
different jury, his retrial is on the 
original indictment & plea, & the ct. 
continucs the trial before another 
jury, & the process may continue till 
@ verdict is passed on all the counts.— 
R. v. NrMAL KANTA Roy (1914), 
I. L. R. 41 Cale. 1072.—IND. 


m. .--At a trial for forgery 
a material witness, while under 
examination, had an apoplectic fit, & 
a medical practitioner gave evidence 
that it would be dangerous to _ his 
health to continue the examination 
the same day or next day, whereupon 
the judge discharged the jury. At a 
later day in the same sittings, the 
witness be suficiently recovered 
to be ex ed, the prisoner was 
again arraigned on the BAM© are 
ment, pleas ed ‘“ Not Sees Ep was 
convicted sentence eld: the 
second trial & the conviction were 
reguiar.—R. v. HENNESSEY (1873), 2 
CG. A. 2438. —N,Z. 





hn. Same commission—Discretion of 
judge.}—When on a trial at a special 
comumission, the jury could not agree, 
& after remaining a jong timo shut up, 
were discharged by the ct., no consent 
being given by the counsel on either 
side, in consequence of the physician’s 
report that a longer confinement would 
endanger the lives of some of them :— 
Held: they were properly so dis- 
charged, & prisoners wero triable 
again; & they might have been tried 
at the sine comnnussion if the judge 
had thought proper.—R. v. BARRETT 
(1829), Jebb, Cr. & Pr. Cas. 103.—IR. 

0. Charge of sedition -—— Hvidence 
of concurrent circumstances.}—On a 
charge of sedition contained in a 
speech, evidence of the concurrent 
circumstances necessary for wunder- 
standing of the speech can be proved 
on a new trial of an accused after a 
disagreement on a former trial.—RH. 
v. YOUNG (1914), 33 N. Z L. R. 1191. 


ee 


p. Whether re-arraignment necessary.) 
—On a new trial it is unnecessary 
to re-arraign accused & call upon him 
to plead afresh before empanelling 
the jury.—-R. v. YOUNG (1914), 33 
N. ZL. R. 1191.—N.Z. 


PART VII. SECT. a SUB-SECT. 16.— 


8269 i. Alay be against judge’s direc- 
tion—Judye not to dictate verdict.}— 
Where a prisoner was indicted for 
larceny of certain goods & also for 
receiving, & the evidence against her 
consisted of the fact of the stolen 
pre erty having been found conccaled 

er person at about 10 o’clock on 


the morning after the night on which 
the goods were stolen, & prisoncr nade 
@ voluntary statement asserting she 
had found the goods, the Jjudgo directed 
the jury to acquit’ prisoner on the 
count for reeciving, but the jury not- 
withstanding, acquitted prisoner on 
the count for larceny, but convicted 
her of receiving, & the judge did not 
insist on the direction he had previously 
given but rescrved the question as to 
whether the evidence was sufficient 
in law to sustain the conviction on 
the count for receiving :—Held: 
whether the judge withdrew his direc- 
tion as to the count for receiving or 
not, the evidence being sufficient in 
law to sustain the conviction, the con- 
viction must stand.—-kk. v. MCMATION 
(1875), 13 Cox, C. C. 275.—IR. 

3270 i. Must not be inconsistent or 
ambiquous., }—-Prisoner, being indicted 
for stealing & receiving certain horses, 
was acquitted of the stealing but found 
guilty of receiving. After the verdict 
of guilty had been pronounced & 
minuted by the clerk the jury said 
they recommended prisoner to mercy 
on the ground that they thought that 
she believed herself to have sume claim 
to the property :—Held:; the verdict 
was wrong, & prisoner ought not to 
have been convicted.-—R. v. DICKSON 
(1865), 4 N. 8S. W. S.C. R. 298.—AUS. 

3270 ii. .J—A., being charged 
with obtaining money by false pretences, 
it appeared that A. had drawn & passed 
at G. a cheque on the O. Bank at Y. 
The jury found A. was “ guilty of 

drawing the cheque but intended to 
have provided funds to meet it if he 
had had sufficient time.”” The judge 
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a watercourse, & not guilty of the riot, is repugnant 
& void.—R. v. Cotson (1685), 3 Mod. Rep. 72; 
87 H. Il. 47. 

8271. ——.]—R. v. KEITE (1696), 1 Ld. Raym. 
1388; 91 BE. R. 95; sub nom. R. v. Kat, 5 Mod. 
Rep. 287; Holt, K. B. 481 ; Skin. 667; 1 Com. 13. 


Annotations :—Consd. R. v. Huggins (1729), 17 State Tr. 
309; KR. v. Charlesworth (1861), 1 B. & S. 460. Mentd. 
R. v. Burridge (1736), 3 P. Wms. 439; Campbell v. R. 
eee 11 Q. B. 814; Winsor v. R. (1866), L. R. 1 Q. B. 


3272. J|—R. v. WOODFALL (1770), 5 Burr. 
2661; 20 State Tr. 895; 98 H. R. 398. 


Annotations :-—Mentd. R. v. Shipley (1784). 4 Doug. K. B. 
73; R.v. Topham (1791), 4 Term Rep. 1263; R.v. Phillips 
(1805), 6 Kast, 464; Monson v. Tussaud, Monson v. 

Tussaud igre 63 L. J. Q. B. 454; KR. v. Morris (1907), 


71. J3.P. Jo. 5 
3273. jJ—R. v. MurpHy, No. 3234, ante. 
.|—A prisoner was found guilty of 











3274. 
obtaining food & money under false pretences, but 
the jury added that they considered there was not 
sufficient evidence of any intent to defraud :— 
Held: as it was necessary to allege an intent to 
defraud in the indictment, & the jury had found 
that it was not proved in the evidence, a conviction 
on the above findings of the jury could not be 
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sustained.—R. v. GRAY (1891), 7 T. L. R. 4775 17 

Cox, C. C. 299, C. C. R. 

Annotations :—Mentd. R. v. Farnborough (1895), 64 
rte .M. C. 270; R.v. Fairbrother (1908), 1 Cr. App. Rep. 
3275. Good if intention of jury clear.}— 

When the words of a verdict are not clear or are 

confused, but the intention of the jury is plain, 

the ct. will give effect to it, under the proviso to 

Criminal Appeal Act, 1907 (c. 28), s. 4 (1).—R. v. 

RaAw.iineGs (1909), 38 Cr. App. Rep. 5, 0. C. A. 
3276. .|—The verdict & recommendation 

of a jury must be considered as a whole. If they 

find specifically guilty, the verdict cannot be set 
aside because they express doubts on points of 
detail. If a verdict is on its face inconsistent, this 
ct. can refuse to allow it to stand.—R. v. CHARLTON 

(1911), 6 Cr. App. Rep. 119, C. C. A. 

3277. .J—Applt. was convicted of being 
accessory before the fact to a burglary & of re- 
ceiving the stolen goods :—Held: there was no 
inconsistency in the verdict.—R. v. GOODSPEED 
(1911), 75 J. P. 232; 277. L. R. 2553 55 Sol. Jo. 
273; 6 Cr. App. Rep. 133, C. C. A. 

3278. May be partial—Guilty on one count & 
not guilty on another.|—A verdict of not guilty 











refused to accept this as verdict of not 
guilty & insisted on an unambiguous 
verdict. The jury retired, & presently 
returned a verdict of guilty :—Held: 
the first finding was = sufliciently 
ambiguous to justify the judge in the 
course he pursued, & the conviction 
was sustained.—It. vv. SHADFORTU 
(1866), 5 N. 8. W. 8. C. R. 337.—AUS. 


3270 iii. .J—Where the jury in a 
crinuinal trial add to a verdict of guilty 
& objection is taken to the conviction 
on the ground that the rider is a rider 
finding special facts which are alleged 
to be inconsistent with guilt, the ct. 
must look at the whole finding, in- 
cluding the rider, & if it then appears 
reasonably doubtful whether tho jury 
have found the facts neccssary to 
establish the offence charged accused 
is entitled to the bencfit of the doubt 
& the conviction should be quashcd.— 
Pe ia v. KR. (1907), 5 C. L. R. 596.— 


3270 iv. .]}—Accused charged with 
breaking & entering a dwelling-house 
with intent to steal, & being in the 
said dwelling-house stealing certain 
articles. The jury found him guilty 
of burglary, but not oy of stealing, 
“, reconimended that he be treated as 
a first offender on the ground that he 
was too drunk to know what he was 
doing :—Held: taking the whole 
finding together & considering it with 
the evidence, & summing up it was 
reasonably doubtful whether the jury 
had found the facts necessary to 
establish the offence of burglary, & 
the conviction was quashed.—R. v. 
O’CONNELL (1913), 13S. R. N.S. W. 
374; 30 N.S. W. W. N. 103.—AUS. 


3270 v. .}—Where, on an indict- 
ment for murder, the jury returned a 
verdict in the _ following words: 
** Guilty of murder, with a recom- 
mendation to merey, as there is no 
evidence to show malice aforethought 
& premeditation *’ :—ZZeld: it was too 
ambiguous & uncertain to allow the 
ct. to pronounce any judgment on it.—~ 
R. v. HEALEY (1856), 3 N. S. BR. (2 
Thom.) 331.—CAN. 


8270 vi. .}—~Indictment for forg- 
ing a promissory note & uttering a forged 
endorsement on a promissory note. 
The grand jury returned a bill with a 
special finding, viz. ‘‘ We find prisoner 
guilty of having & uttering the forged 
promissory note knowing it to be 
forged’ :—Held: such finding boing 
a nullity, the jury impanelled to try 

risoner was scharged, & prisoner 
eld to bail to stand his trial at the 

















ensuing assizes.—N. v. DILLON (1838), 
Craw. & D. Abr. C. 291.—IR, 


3270 vii. -}--H.M. ADVOCATE v. 
TI£ZRNEY (1875), 3 Couper, 152.—SCOT, 

3275 i. Good if intention of jury 
Clear. }—A. was tricd on an information 
charging him with stealing £300, the 
property ofa bank. ‘The jury returned 
a verdict of guilty but with the 
intention of returning the amount :—- 
f{Teld; the verdict was a verdict of 
guilty, & the conviction was sustained. 
——-h. v. JOUNSON (1867), 6 N.S. W. 
S.C. hk. 201.—AUS. 

3275 ii. —— .}—Upon the trial 
of deft. upon an indictment for obtain- 
ing money by false pretences, the jury 
found deft. ** guilty of obtaining money 
by false pretences without intent to 
defraud ” :—Held: the finding was 
in law a verdict of ‘‘ not guilty ’ & it 
should have been so recorded.—f. v. 
WEBER (1921), 61 D. L. R. 601; 36 
yee Crim. Cas. 33; 510. L. R. 218.— 











3275 iii. ——-- ~-——. ]}—An indictment 
charged an attempt to poison by mixing 
a cortain noxious & destructive thing 
called sugar of lead with flour, 
administering the said poison so mixed 
with flour. The jury found prisoner 
guilty, but stated that they could not 
say What particular Kind of poison 
had been mixed up with the flour: 
Held: the conviction was good.— 
lt. v. SHANNON (1837), Jebb, Cr. & Pr. 
Cas. 2U09.—IR. 

3275 iv. .}—In a trial for 
murder the jury returned a verdict 
of guilty but recommended the panel 
to mercy on the ground of want of 
malice aforethought :—leld : this was 
a good verdict of murdcr.—H.M. ADvVo- 
OATE wv. MACDONALD (1867), 5 Irv. 
525; 40 Sc. Jur. 92.—SCOT. 

3275 v. .}—Accused was 
indicted for tho crime of theft, in that 
he did wrongfully & unlawfully steal 
ten head of cattle. The jury found 
him ‘ guilty of theft of two cattle by 
fraudulent sale thereof, which cattle 
had beon entrusted to him for safe 
keeping.’’ On a question reserved as 
to whether the verdict could be sus- 
tained as a verdict of guilty under the 
indictment, the conviction was con- 
firmed.—R. v. Matrroos JAN (1899), 
168. C. 361; 9C. T. R. 378.-—S. AF. 


8275 vi. --—-On an indict- 
ment for forging & uttering a promissory 
note the jury first returned a verdict 
of guilty, with a recommendation to 
mercy on the ground that prisoner 




















| 


did not intend to defraud. The judge 
told them to reconsider their verdict, 
& said if they thought there was no 
intention at all to defraud they ought 
to find him not guilty. The jury 
reconsidered their verdict, & found 
wisoner guilty, bul recommended him 
o mercy on various grounds set out 
in writing, the first being that thero 
was no intent to defraud, as prisoner 
believed he would receive money in 
time to meet the bill:—Held:; tho 
recommendation to mercy did not 
qualify the verdict, & that the con- 
viction was good.—-h. v. WARNE (1875), 
oO, A, 

3275 vii. .}—Prisoner was 
indicted for arson. Insumming up the 
judge directed the jury that there was 
nv evidence before them as to prisoner’s 
mental condition to justify them in 
finding that prisoner was Iincapablo 
of papa ertiaeer tho nature & quality 
of the act & of knowing it was wrong. 








Phe jury said they found prisoner 
guilty & handed to him the following 
document: ‘ We find prisoner guilty 
of sctling fire to P.’8s house, & wish to 
add a rider that we think accused was 
not responsible for his actions at the 
tine ’ :—Held : this verdict was one of 
guilty, the rider being simply a stato- 
ment to induce the ct. to deal leniently 
with prisoner.---R. »v. ALDRED (1914), 
$3 N. Z L. RR. 926.—N.Z. 


3278 i. Alay be partial-—Guilty on one 
count d& not guilty on anolther.}—Where 
a prisoner is charged with an offence 
cousisting of a felony & a misde- 
meanour, the jury may convict him of 
the felony, though they acquit him of 
the misdemeanour.—R. v. STEWART & 
Pui aa (1886), 12 V. L. R. 567.— 

3278 fi. .}---Deft., who was 
cmployed by a co. in the cupacity of 
clerk & servant, was tried on an 
indictment chargi him with theft 
of moneys paid to him on account of 
goods supplied by the co. Certain 
counts of the indictment charged the 

ayment of moneys to deft. with 
nstructions that the samo should be 
paid to the co., & the fraudulent 
conversion by deft. of such moncys to 
his own use. The evidence of guilt 
was conclusive, but the trial judge, 
while charging = strongly against 
prisoner, without attempting to find 
facts, stated the effect of the evidence 
to the jury & left it to them to say 
whether prisoner was guilty or not 
puity of the offence charged. The 
jury having returned a general verdict 
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Sect. 7.—The hearing: Sub-sect. 16, A. & B.) 


can be entered on one count, & of guilty on 
another.—R. v. CrappockK (1850), 2 Den. 31; 
T. & M. 361; 4 New Sess. Cas. 400; 20 L. J. M. C. 
31; 16L. T. O. S. 514; 15 J. P. 20; 14 Jur. 
1031; 4 Cox, C. C. 409, C. C. R. 

3279. .|—Finding prisoner guilty on 
the first count is perfectly consistent with finding 
him not guilty on the second.—R. v. HALLIDAY 
(1860), Bell, C. C. 257; 29 L. J. M. C. 148; 2 
L. T. 254; 24 J. P. 3841; 6 Jur. N.S. 5143 8 
W. R. 423; 8 Cox, C. C. 298, C. C. R. 

3280, —— Each count equivalent to a 
separate indictment.|—Where an indictment con- 
tains several counts it is not ground of error that 
no verdict has been given on some of them, pro- 
vided a verdict has been found on one good count, 
& judgment given generally. Each count is a 
separate indictment.—LaTHAM v. R. (1864), 5 
B. & S. 685; 4 New Rep. 329; 33 L. J. M. C. 
197; 10 L. T. 571; 28 J. P. 727; 10 Jur. N.S. 











1145; 12 W. R. 908; 9 Cox, C. C. 5163; 122 
BE. R. 968. 


Annotation :—Refd. R. v. Paul (1890), 25 Q. B. D. 202. 

3281. Effect of general verdict of guilty—Indict- 
ment containing several counts.|—R. v. J.P. (1583), 
Co. Ent. 352 b. 

Aeon -—Refd. Cainpbell v. R. (1847), 10 L. T. O. 8S. 

96, 

3282. Accused charged both as princi- 
pal & as accessory.|—A general conviction of a 
prisoner, charged both as principal in the first 
degree, & as an aider & abcttor of other men in 
rape, is valid on the count charging him as principal. 
On such an indictment evidence may be given of 
several rapes on the same woman at the same time, 
by the prisoncr & other men, cach assisting the 
other in turn, without putting the prosecutor to 








of guilty :—JZeld: the conviction | 
should be affirmed; assuming that | 


him of assault :- -Held : the conviction 
should stand.---R. v. WATSON (1896), 
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elect on which count to proceed.—R. v. FoLKEs & 
Lupps (1832), 1 Mood. C. C. 354. 
Annotation :—Mentd. R. v. Mitchel (1848), 3 Cox, C. C. 1. 

3283. .|—Where an indictment 
charged A. with shooting B., & C. with being 
present, aiding & abetting him, in one count, & 
in the second charged C. with having afterwards 
shot the said B., & A. with being present, aiding 
& abetting him, & the jury found both guilty, but 
were unable to say which fired the gun :—WHeld: 
such general finding was good, & both prisoners 
were properly convicted of the whole offence 
thereunder, each of them being equally guilty in 
law on each count, & the verdict returned by the 
jury supporting each count.—R. v. Downine & 
Powys (1845), 2 Car. & Kir. 382; 1 Den. 52; 
9 J.P. 1663; 1 Cox, C. C. 156, C. C. R. 

Annotatto :---Refd. Campbell & Haynes v. It. (1847), 2 

Cox, C. C. 463. 

3284. Same offence charged differently in 
different counts.]|—-CAMPBELL v. R., No. 3532, post. 

3285. ]—When the same act is 
differently charged in various counts the ct. may 
construe a verdict of guilty upon all as if it was 
limited to the least offence alleged.—R. v. JOHN- 
STON (1913), 9 Cr. App. Rep. 262, C. C. A. 

3286. ——— Verdict of guilty on alternative counts 
for stealing & receiving same articles.|—Whcre an 
indictment charges several prisoners in separate 
counts with stealing & receiving the same pro- 
perty, & all prisoners are found guilty, both of 
stealing & of receiving, & the facts necessary to 
support a conviction on both charges are the 
same & the maximum punishment is the same in 
respect of both offences, the conviction, though 
irregular in form, ought to be construed as a 
general verdict of guilly on an indictment con- 
taining these two counts.—R. v., LOCKETT, QGRIZ- 
ZARD, GUTWIRTH & SILVERMAN, [1914] 2 K. B. 




















victed in all four cases, & the verdicts 


certain counts of tho indictment. were 
defective for want of an allegation of 
directions to pay the money over to 
the co., it was open to the ct. to give 
directions in relation to the entry of 
judgment on the counts which were 
good & to pass sentence upon them.— 
R. v. MCDONALD (1915), 49 N. S. R. 
245.—CAN. 


3278 iii. .}--Anindictment, 
in the first count, charged that S. with 
a Jeaden ball & shot, out of a gun by 
force of gunpowder shot & sent forth, 
D. feloniously did strike, penetrate & 
wound with intent, in so doing, the 
said I). feloniously to kill & murder ; 
& that W. was present, aiding & 
abetting. Another count charged W. 
as principal & S. as present, uiding & 
abetting ; & in other counts they were 
charged as principals & accessorics 
respectively in the like wounding of 
D. with intent to disable him, & to do 
him gricvous bodily harm. The record 
stated that prisoners were found 
guilty upon the first count, & sentenced 
to death; & that the jury were dis- 
charged from giving any verdict upon 
the other counts :—Held;: the dis- 
charge of the jury from giving any 
verdict upon the issucs joined on the 
other counts did not render the judg- 
ment upon the first count erroneous.— 
SHEA vw. R., DWYER v. R. (1848), 3 Cox, 
Cc. C. 141.—IR. 


8278 iv. ve fA father was 
charged with neglect of his imbecile 
son. The first count of the indictment 
averred not only wilful neglect but also 
assault. There was a second count for 
assault. The only evidence of assault 
was that the imbecile was deprived of 
his liberty by the door of his room being 
fastened. The jury found prisoner 
guilty of wilful negicct, but acquitted 











301. L. T. 135.—IR. 








3278 v. -}—Two persons 
wero indicted for assaulting & putting 
prosecutor in bodily fear, & stealing 
money from his person, & immediately 
afterwards feloniously wounding him. 
The jury returned a verdict of assault, 
but the judge sent them back to recon- 
sider it :—/ield ; he was right in doing 
so, & in directing the jury that they 
could find the prisoners guilty of an 
assault with intent to rob, or stealing 
from the person, or an unlawful 
wounding, but not of common assault. 
—R. v. WILLIAMS & I’ERGUSON (1877), 
3C.A. 370; 2J.R. N.S. 42.—N.Z. 


3281 i. Iffect of general verdict of 
guilly—Indictment containing — several 
counts. }—VPrisoner was charged on an 
indictment containing two counts, 
obtaining money partly by a false 
pretence & partly by a wilfully false 
promise, & obtaining money by false 
pretences. He gave a cheque on a 
bank where he had no account in part 
payment of a buggy :—Held: there 
was no inconsistency in a general 
verdict of guilty on these two counts.-—— 
R. v. Rowe (1909), 9S. R. N.S. W 
747.—AUS. 


era ee ee, 


3281 ii. ; J--R. on. 
(1877), 23 L. C. J. 327.--CAN. 

3281 iii. .J— Deft. was 
charged with four distinct & sepurate 
offences. Onthe conclusion of the trial 
for the first offence deft.’s solr. asked 
for a verdict, but the judge, not being 
prepared to determine the case, pro- 
ceeded with the trial of the other 
charges, &, when all had been heard, 
rendered verdicts of guilty in all four 
cases :—Held;: the judge had no power 
to so withhold his verdicts, & having 
done so, prisoner was wrongly con- 


BAIN 








inust be set aside & new trials ordered. 
-~-R. vo McBeRNY (1897), 29 N.S. i. 
327.—CAN. 

3286 i. ——— Verdict of guilty on 
alternative counts for stealing cd? re- 
ceiving same urticles.)—A prisoner was 
charged with stealing a cornet & in a 
second count of the indictment with 
receiving ‘‘the said cornet well- 
knowing, cte.’’?’ The jury returned a 
general verdict of guilty + -fHeld: the 
conviction must be quashed.—R. v. 
MITCHELL (1904), 4 5S. R. N.S. OW. 
317.—AUS. 


3286 ii. ——— ------.}--Prisoner was 
charged with stealing three steers & 
in a second count with receiving the 
sume three steers. The jury returned 
wu general verdict. of guilty :—Held: 
conviction must be quashed.—R. v. 
Pratrr (1904), 4S. R. N.S. W. 573 ; 
21 N.S. W. W. N. 140.—AUS. 


3286 iii. .}—Prisoners were 
charged with larceny of certain goods 
& in a second count with receiving the 
same goods. The jury found both 
prisoners guilty of larceny & receiving 
& were discharged. Objection was 
then taken on behalf of one of prisoners 
that the verdict was irregular. The 
jury who had not left precincts of ct. 
wore recalled by the judge & returned 
a verdict of larceny aganst cach 
prisoner upon which prisoners were 
sentenced :—//eld: the first verdict 
was illegal & the second verdict a 
nullity & the conviction must be set. 
aside.—R. v. ATKINSON & CLUTTON 
(1907), 78. KR. N.S. W. 713.—AUS. 


3286 iv. .-—When on an 
indictinent charging prisoner with 
stealing, & also receiving goods knowing 
them to be stolen, the jury found a 
gencral verdict of guilty, not specifying 
on which count the verdict was found, 


a end 
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720; 88 L. J. K. B. 1193; 110 L. T. 398; 78 
J.P. 196; 30 T. L. R. 238; 24 Cox, ©. C. 114; 
9 Cr. App. Rep. 268, C. C. A. 
Annotation :—Meatd. R. v. Starkic, [1922] 2 K. B. 275. 
3287. Must state amount of damage—Conviction 
under Malicious Injury to Property Act, 1827 (c. 30), 
s. 24.)—Semble: the above sect. is inapplicable 
to growing trees. But, neither under that nor 
any other sect., is a committal or conviction good, 
which states the offence to be wilfully & maliciously 
cutting up & destroying fruit trees in a garden, or 
wilfully & maliciously committing damage, injury 
& spoil to real property, to wit fruit trees, without 
a finding as to the amount of damage.—CHARTER 
v. GREAME (1849), 13 Q. B. 216; 3 New Mag. Cas. 
106; 3 New Sess. Cas. 382; 18 L. J. M. C. 738; 
12 L. T. O. S. 471; 138 J. P. 2382; 18 Jur. 208 ; 
116 KB. R. 1245. 


Annotations :—Mentd. Fuller «. Brown (1849), 13 L. T. O. S. 
30L; Hap. Austin (1880), 50 L. J. M. C. 8. 


B. Special Verdict. 

8288. Jury may find.J—On an indictment of 
murder for killing a serjeant of the mace in London, 
the jury found a special verdict, & upon argument 
before all the judges, upon exceptions being made 
to the indictment :—Held: (1) the verdict was 
good, although the indictment averred that the 
sheriff nade a precept to deceased, & the verdict 
found an arrest made according to the custom 
without any precept. Because it was sufficient if 
the substance of the matter was found, & the 
indictment might have been gencral, that he 
feloniously & of his malice prepense killed the 
deceased ;_ & because, besides the special matter 
which implies malice, it was expressly averred in 
the indictment that he feloniously & of malice 
aforethought killed the deceased. 

(2) The custom of London, that after the plaint 
entered, deft. might be arrested without being 
first summoned, was good. 

(3) If a minister of justice was killed in the 
execution of process, it} was murder, although such 
process was apparently erroneous. If a sheriff, 
justice of peace, chief constable, petit constable, 
watchman, or any other, be killed in the execution 
of their office, it was murder. If an officer or 
minister of the law was resisted or assaulted in the 
execution of his office, he is not bound to fly to 
the wall as others were. 

(4) An officer making an arrest ought to show 
at whose suit, out of what ct., & for what cause 
he made the arrest, when the party arrested 
submits himself to the arrest, but not where the 
party resists. If an officer having process to 
arrest a party is killed by the party before any 
arrest made in order to prevent the arrest, it was 
murder. 

(5) Where the jury doubted, whether the facts 
proved amount in law to murder, they might find 
a special verdict, stating the facts as proved, & 
leaving the inference to the judges, who might 
give judgment of death, if they thought the offence 





the ct. set aside this verdict for un- 


there was no evidence against some of 
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was murder, though the killing was not found to 
be felonious. 

(6) One indicted of murder might be found 
guilty of manslaughter.— MACKALLEY's CASE 
Da 9 Co. Rep. 61 b; Cro. Jac. 279; 79 HE. R. 


Annotations :-—Mentd. Hodges v. Marks (1615), Cro. Jac. 
485; It. vw. Cary (1616), 3 Bulst. 206; Hollowaye’s Case 
(1629), W. Jo. 198; Gwinne v. Poole (1689), 2 Lut. App. 
1560; R. wv. Plummer (1701), Kel. 107; Jackson vt. 
Humphreys (1707), 1 Salk. 273; R. v. Tooley (1709), 
2 Ld. Raym. 1296; Smith v. Boucher (1733), Kel. W. 
144; Swann v. Broomo (1764), 3 Burr. 1595; O’Brian’s 
Cause (1844), 1 Den. 9: R. v. Davies (1861), 8 Cox, ©. C. 
486: Galliard v. Laxton (1862), 2 B. & S. 363; Barnacott 
v. Passmore (1887), 51 J. P. 821. 

3289. Sufficient to enable court to give 
judgment.]—-R. v. Royce (1767), 4 Burr. 2073 3 08 
Hi. WR. 8i. 

Annotations :—Refd. R. v. O'Brien (1848), 7 State Ir. N.S. 1. 
Mentd. ‘Thellusson v. Woodford (1798), 4 Ves. 227. 

3290. To enable legal point to be decided.}— 
ht. v. WESTBEER (1739), 2 East, P. C. 596; Sess. 
Cas. K. B. 233; 2 Stra. 1183; 98 KH. R. 235 ; 
1 Leach, 12. 

Annotations :—Consd. 1. v. Walker (1827), 1 Mood. GC. C. 
155. Refd. It. v. Morrison (1859), 28 L. J. M. C. 210. 
3291, —— .|—R. v. STAINES LOCAL BOARD 

(\LOOOJ, Ua Ue de CU 5 HE Le de ave OUT. 
3292. Jury cannot be compelled to find.]—In 

a case of felony, the judge will not direct the Jury 

to find special facts, & the jury may, if they think 

proper, find a general verdict, instead of finding 
special facts, with a view to raise a question of law. 

—R. v. ALLDAY (1837), 8 C. & P. 1386, N. P. 

Annotations :-—Refd. Rt. v. Nott (1843), 7 Jur. 621; Tt. v. 
Hendrick (1921), 37 T. L. I. 447. 

3293. Court to decide judgment.]—-MACKALLEY’s 
Cask, No. 3288, ante. 

3294, — Only on facts actually found.]—lt. v. 
PLUMMER (170]), Kel. 109; Fost. 352; 12 Mod. 
Rep. 627; 84 Hf. lt. 11038. 

Annotations ----Refd. R. v. Huggins (1730), 1 Barn. K. LB. 














396; R.v. Burridge 17385), 3 P. Wins, 439; Kv. Francis 
(1735), Cunn. 164. entd. RR. v. Pembliton (1874), 22 
W. RR. 553. 

3295. ---— -——--.]—A taking in the presence is 


a taking from the person & felony, but in special 
verdicts it must be expressly found that the party 
robbed was present at the taking up.—R. v. 
FRANCIS (1735), 2 Stra. 1015: Cunn. 165; Lee 
temp. Hard. 1138; 2 Com. 478; 93 I. R. 1104. 
Annotations :—Mentd. R. v. Borthwick (1779), 1 Doug. K. B. 
207; Thompson v. Gibson (1841), 8 M. & W. 281; Grace 
v. Clinch (1843), 4 Q. 1. 606. 
3296. - -— ——.]—-R. v. GREY (1735), 2 Mast, 
P. C. 708. 
Annotation -—Refd. R. v. Farnborough (1895), 73 L. T. 351. 








3297. ——.]—R. v. Connon, No. 2143, 
ante. 
3298. On facts as found.J|—Rt. v. Farn- 


BOROUGH, No. 31238, ante. 

3299. Intention of accused stated as 
excuse.|—On indictment against N. for obtaining 
goods by false pretences, the jury found that N. 
made a false statement, that he intended it to, & 
that it actually did, induce the prosecutor to part 























certainty, & awarded a venire de novo. 
Pe een (1856), 61. CG. L. Rh. 


q. Must be no reasonable doubdt.}— 
RR. v. GREEN (1918), 29 Can. Crim. Cas. 
425.—CAN. 

r. Verdict returned on Sunday.)--- 
H.M. ADVOCATE v. ROSENBERG (1842), 
1 Broun. 367.--SCOT. 


s. Several accused — Verdict against 
some.J--On an indictment against 
several persons for jointly receiving 
goods knowing them to have bcen 
feloniously stolen :—fHeld: although 


the prisoners, the others might be con- 
victed.—-HANLON’S CASE (1841), Ir. Cir. 
Rep. 364.—IR. 


t. Indictment for full offence — 
Plea of guilty of gat Hs }—Where a 
prisoner pleads not guilty of rape, & 
offers a plea of guilty of attempt to 
rape, which is accepted, but there is 
no count in the indictment for such 
an attempt, the procedure is to direct 
the jury to find him guilty of an 
attempt to rape on his own confession. 
rs oe (1911), 46 I. L. T. 


a. Jtecommendation to mercy —~- 
Stutement of grounds—Whether part of 
verdict.j}—Semble: the terms in which 
a eg recommend a prisoncr, whom 
they have found guilty, to mercy are 
not to be taken as part of the verdict.— 
lt. vu. WARNE (1875), 3 C. A. 1.—N.Z. 
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3299 i. Court to decide judgment—On 
facts as found—Intenlion of accused 
stated as excuse.}—Prisoner was in- 
dicted under Criminal Code Act, 1893, 
ss. 269, 271, upon a charge of forging 
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Sect. 7.—The hearing: Sub-sect. 16, B.] 


with the goods; but that N. intended, when he 
could, to pay for the goods :—Held: this was a 
verdict of guilty, & the last finding did not qualify 
the former findings, nor negative the fraudulent 
intent.—R. v. NayLonr (1865), L. R. 10. C. R. 4; 
35 L. J. M. C. 613; 138 L. T. 881; 30 J. P. 6; 11 
Jur. N.S. 910; 14 W. R. 58; 10 Cox, ©. C. 149, 
Cc. C. R. 
Annotation :—Consd. R. v. Gray (1891), 17 Cox, C. C. 299. 
8300. Extreme necessity stafed as 
excuse.]—The two prisoners were indicted for wilful 
murder, & on the trial the jury returned a special 
verdict, stating the facts, & referred the matter 
to the ct. The facts stated in the special verdict 
were substantially as follows: The prisoners, 
able-bodied English seamen, & the deceased, an 
English boy between seventeen & eighteen years 
of age, the crew of an English yacht, were cast 
away in a storm on the high seas 1,600 miles from 
land, & were compelled to put into an open boat. 
The food they took with them was all consumed 
in twelve days, & having been for eight days with- 
out food, & for six days without water, the prisoners 
killed the boy. The boy when killed was lying at 
the bottom of the boat quite helpless & weak, & 
unable to make any resistance, did not assent 
to his being killed. The prisoners, & another man 
who was with them, fed upon the body & blood 
of the boy for four days, when they were picked 
up by a passing vessel. The verdict went on 
thus: ‘ That, if the men had not fed upon the 
body of the boy, they would probably not have 
survived to be so picked up & rescued, but would 
within the four days have died of famine; that 
the boy, being in a much weaker condition, was 
likely to have died before them; that at the time 
of the act in question there was no sail in sight 
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nor any reasonable prospect of relief; that, under 
the circumstances, there appeared to the prisoners 
every probability that unless they then fed, or 
very soon fed, upon the boy or one of themselves, 
they would die of starvation; that there was no 
appreciable chance of saving life except by killing 
some one for the others to eat; that, assuming any 
necessity to kill anybody, there was no greater 
necessity for killing the boy than any of the other 
three men.’”’ On the special verdict :-—Held: the 
facts as found afforded no justification for the 
killing of the boy, & the prisoners were guilty of 
wilful murder.—_R. v. DUDLEY & STEPHENS (1884), 
14Q. B.D. 273; 54L.3.M. C. 32; 52 L. T. 1075 
49 J. P. 69; 33 W. R. 347; 1 T. L. BR. 118; 15 
Cox, C. C. 624, D. C. 


Annotations :—Refd. R. v. Staines L. B. (1888), 4 T. L. R. 
364; NR. v. Jameson (1896), 60 J. P. 662. entd. R. wv. 
Stoventon Parish (1885), 1 T. L. R. 395; KR. v. Brooke 


(1894), 59 J. P. 6; Allen v. Flood, [1898] A. C. 1. 


3301. —-_— —-— Prevention of Cruelty to Children 
Act, 1904, c. 15, s. 1.]——The prisoner was indicted 
for the manslaughter of a child under the age of 16. 
During the trial the judge told the jury that they 
could, under above Act, instead of finding the 
prisoner guilty of manslaughter, find him guilty 
of wilful neglect. When the jury were asked for 
their verdict they said ‘‘ Guilty.’’ They were then 
asked, ‘‘ Guilty of manslaughter or wilful neglect ? ”’ 
& they replied ‘‘ of wilful neglect,’’ & after an appre- 
ciable pause they added, ‘‘ Through ignorance ”’ :-— 
Held: there was a distinct finding of guilty, & the 
addition of the words ‘‘ through ignorance ’”’ did 
not negative that finding.—R. v. Percu (1909), 25 
T. L. R. 401; 2 Cr. App. Rep. 71, C. C. A. 

3302. ——- May enter verdict of acquittal— 
If facts found do not justify conviction.]|—Where 
the jury in an indictment for murder bring in a 
special verdict, & the facts so found by them do 
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& uttering an acknowledgment of 
the receipt of money. Prisoner as 
agent for M. had incurred a debt of £5, 
é& the creditor G. demanded payment 
from hiin. He thereupon made & 
signed in G.’s naine a reccipt for £5 
from himself. Prisoner then sued M. 
for the £5 which he alleged he had 
uid to G., & produced the false receipt 
n support of his claim. He recovered 
judgment. G. swore that he had not 
authorised prisoner to sign the receipt. 
The jury found the folowing verdict : 
‘We find accused guilty of forging & 
using a receipt, but do not consider 
it was done with any criminal intent ”’: 

-Held: the verdict was ainbiguous, 
for it might have meant that the jury 
thought prisoner had no intent to 
defraud, in which case, as that was not 
@ nocessary ingredient of the offence, 
it was & verdict of guilty; or it might 
have meant that they believed he 
honestly thought he had repent 
to sign & use the receipt, in whic 
case it was probably equivalent to a 
verdict of not guilty; & under the 
circumstances a new trial should be 
ordered.—R. v. STEWART (1908), 27 
N. Z. L. R. 682.—-N.Z. 

3302 i. May enter verdict of 
acquittal--If facts found do not justif 
verdict.J]—Prisoners were charged with 
having feloniously killed with intent 
to steal the carcasses thereof one bull, 
one stecr, one cow. The evidence 
was conclusive that they killed one 
animal of the ox kind, but no evdience 
what was its particular kind, whether 
bull, steer or cow. The judge directed 
the jury that if satisfied of the guilt 
of prisoners in killing a grown animal 
of the ox kind they might find them 
uilty, & although it was certain that a 
ull & steer & cow were in point of 
fact not so killed. The jury found 
prisoners guilty accordingly, but added 
that they could not say what was the 
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sex of the beast killed :—J/cld- the 
direction was right but the verdict 
could not be sustained.-—R. v. Cimmis- 
on (1869), 8 N.S. W. S.C. R. 294.— 


3302 fi. .}—When the 
jury in a criminal trial add to a verdict 
of guilty & objection is taken to the 
conviction on the ground that the 
rider is a rider finding special facts 
which are alleged to be Inconsistent 
with guilt, the ct. must look at the 
whole finding including the rider, & if 
it then appears reasonably doubtful 
whether the jury have found the facts 
necessary to establish the offence 
charged, accused is entitled to the 
benefit of the doubt and conviction 

















should be quashed.—MYERSON v. R 
(1907), 5 C. L. lt. 596.—AUS. 
$302 iii. —— .]—~—Accused 


was charged with breaking & entering 
a dwelling house with intent to steal 
& being in the said dwelling house 
stealing certain articles. The jury 
found him guilty of burglary but not 
eae of stealing, & recommended 
hat he be treated as a first offender on 
the ground that he was too drunk to 
know what he was doing :—Held; 
ta the whole finding together & 
considering it with the evidence & 
suinming up it was reasonably doubtful 
whether the jury had found the facts 
necessary to establish the offence of 
burglary & the conviction was quashed. 
—R. v. O’CONNELL ers) 13 S. BR. 
N. et 374; 30 N.S. W. W.N. 103. 
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3302 iv. -}—On an 
indictment for wounding with intent 
a verdict of guiity without malicious 
intent is an acquittal.—SLAUGHEN- 
ae v. R. (1904), 35 8S. C. R. 607.— 











—— = ER... 8. 


3302 v. 
SNYDER (1915), 34 O. L. R. 318; 8 


O. W. N. 594 ’ 25 D. L. R. 1.—CAN. 
3302 vi. .}+—-Where a 
verdict fluds certain facts specially, 
& concludes with a finding of guilty, 
in order that it should be treatcd as 
anything else than a general verdict 
of guilty, it should be shown that the 
jury in the rest of their finding have 
negatived a component part of the 
offence, or that there is something 
inconsistent with a verdict of guilty, 
or that the jury have proceeded on a 
wrong assumption as to the law.——R. 
v. BERN (1895), 14 N. Z. L. R. 331.— 


3302 vii. ——-— .}—In a tria 
of a trainway motorman for man- 
slaughter caused by accused Ictti 
his car collide with a ae car 
standing stationary on the line, which 
was about to be coupled to a broken- 
down car, such collision causing a 
person about to couple the cars to be 
crushed to death betweon the buffers, 
the jury returned the following 
written answer to the question whether 
prisoner was guilty or not guilty: 
*“ We consider accused guilty of neglect 
of duty causod by extenuating cir- 
cumstances, but not gross neglect, & 
strongly recommend him to mercy ”’ :— 
Held: the verdict was a genera! verdict 
of guilty, with a strong recolmenda- 
tion to merey.—R. v. Dawe (1911) 
30 N. Z. L. R. 673.—N.Z. 


3302 viii. .}——Prisoner 
was tried upon an indictment con- 
taining four separate counts, charging 
him with stealing a sum of money ; 
with stealing a cheque; with receiving 
the money; & with receiving the 
cheque. The judge directed the jury 
in the usual way as to the meaning of 
& the reason for the several counts. 
The jury handed to the judge the 
following answers or findings on the 
counts: ‘‘ Prisoner did not steal the 
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not justify a conviction, the ct. may enter a judg- 
ment of acquittal.—R. v. Huaains (1730), 2 7 © 
Raym. 1574; 17 State Tr. 309; 1 Barn. K. B. 
358, 396; Fitz-G. 177; 2 Stra. 882; 92 BE. R. 518. 


Annotations :—Refd. R. v. Burridge (1735), 3 P. Wms. 439 ;. 
R. v. Francis (1735), Cunn. 165; Campbell . R. (1846), 11 


Q. B. 799; Winsor v. R. (1866), L. R. . 289. Mentd. 

Scott v. Shepherd (1773), 3 Wiis. 403; Jones v. Nicholls 

(1829), 3 Moo. & P. 12; R. v. Lea, Parry, Rea, Jones & 

Wright (1837), 2 Mood. C. C. 9; May v. Burdett (1846), 

16L.J.Q. B. 64; Rv. Murphy (1868), L. R. 2 P. C. 535 ; 

Manton v. Brocklebank (1923), 92 L. J. K. B. 624. 

3308. Effect of finding of facts on part of 
offences charged.]—If a special verdict upon an 
indictment for three offences finds facts which prove 
deft. guilty of two & refers it to the opinion of the 
ct. whether he is guilty of the facts charged in the 
indictment, they will adjudge him guilty of these 
two & not guilty of the rest.— R. v. HayEs (1729), 
2 Stra. 843; 1 Barn. K.B.48; 2 Ld. Raym. 1518; 
93 E. R. 888. 


Annotations :-—Consd. Latham v. R. (1864), 5 B. & S. 635. 
Refd. Bank of England v. Morrice (1736), Lee temp. Hard. 
219; Shea v. R., Dwyer v. R. (1848), 3 Cox, C. C. 141. 
Mentd. R. v. Gibson (1734), Cunn. 29; R. v. Atkinson 
C1784), 4 Wins. Saund. 249; Campbell v. R. (1847), 11 





3304. —— Effect of variance between verdict 
& indictment.J—DOWDALE’sS CASE (1605), 6 Co. 
Rep. 46 b; 77 H. R. 323; sub nom. RICHARDSON 
v. DOWDALE, Cro. Jac. 55. 

Annotalions :-—Refd. Orde v. Moreton (1611), 1 Bulst. 129. 
Mentd. Calvin’s Case (1609), 7 Co. Rep. la; Wey vw. 
Rally (1704), 6 Mod. Rep. 194; British South Africa Co. 
v. Companhia de Mocambique, [1893] A. C. 602; Le 
Scott, Scott v. Scott, [1916] 2 Ch. 268. 








3305. J|—R. v. Dawson (1716), 1 
Stra. 19; 93 EE. R. 358. 
3306. ——.|—R. v. Mornaan (1610), 1 





Bulst. 84, n.3; 80 E. R. 783. 

Annotations :-—-Mentd. Wilson v. Law (1694), 4 Mod. Rep. 
200; R. v. Yandell (1792), 4 Tern Rep. 521;  R. v. 
Middlesex (1804), 4 Kast, 604; Re Barthelemy & Morucy 
(1852), 1 KH. & B. 8. 

8307. -]|— Wher an indictment 
charged defts. with conspiring falsely to indict B. 
with intent to extort money, & the jury found 
them guilty of conspiring to indict with that 
intent, but not falsely :—Held: enough of the 
indictment was found to enable the ct. to give 
judgment.—R. v. HOLLINGBERRY (1825), 4 B. & C. 
329; 6 Dow. & Ry. K. B. 345; 3 Dow. & Ry. M. C. 
245; 3L.J. 0.8. K. B. 226; 107 HK. R. 1081. 
Annotations :—Consd. Boaler v, R. (1888), 21 Q. B. D. 284. 


Refd. R. v. O’Connell (1844), 5 State Tr. N.S.1; RK. v. 
O’Brien (1911), 6 Cr. App. Rep. 108. 
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3308. |—A party was indicted for a 
highway robbery, accompanied by violence, under 
7 Will. 4 & 1 Vict. c. 87, 5. 3. The jury pro- 
nounced the following verdict: ‘‘ We find the 
prisoner guilty of an assault, but without any 
intention to commit any felony ’’ :—Held: such 
special finding did not take the case out of the 
operation of 7 Will. 4 & 1 Vict. c. 85, s. 11.—R. v. 
ELLIs (1838), 8 C. & P. 654, C. C.K. 

Annotation :—Refd. R. v. Bird (1851), 2 Den. 04. 

3309. Amendment of indictment.]-— 
On an indictment alleging an offence on a specific 
date the jury is entitled to find ‘‘ Not Guilty ’’ on 
that date, & if the indictment covers other dates 
‘* Guilty,’’ the ct. is thereupon entitled to amend 
the date in the indictment to ‘‘ some day in”’ the 
month in question.--R. v. Dosst (1918), 87 
L. J. K. B. 1024; 34 T. L. R. 498; 13 Cr. App. 
Rep. 158, ©. C. A. 

Annotation :-—Refd. R. v. James (1923), 17 Cr. App. Rep. 116. 

3310. Procedure where wrong. verdict 
entered.|—Upon the trial of an indictment at 
quarter sessions, that ct. is the sole judge of the 
propriety of the entry of the verdict. Where, 
therefore, upon a special finding by the jury, 
amounting to an acquittal, the chairman directs 
a verdict of guilty to be entered, the Ct. of K. B. 
will not grant a mandamus requiring the minute 
of the verdict to be altered according to the fact. 
The only course open to the prisoner is to apply 
to the Crown for a pardon.—R. v. Surro.L« JJ. 
(1835), 5 Nev. & M. K. B. 139; 3 Nev. & M.M. C. 
221 

3311. Appeal against decision of court.|— 
On a trial for larceny of goods laid by the indict- 
ment in the high sheriff, the jury found that the 
prisoner had taken certain goods which were in 
the possession of the sheriff, & that the goods 
taken were the prisoner’s own property, & that the 
sheriff had seized them in an exccution against 
the prisoner’s wife, being under the impression 
that they were her goods:—Held: on these 
findings the verdict was one of not guilty.—R. v. 
Knieur (1908), 73 J. P. 15; 25 T. L. R. 873 53 
Sol. Jo. 101; 1 Cr. App. Rep. 186, C. C. It. 

3312, —— J—R. v. MurrRnEAD (1908), 73 
H Sree keer 25 T. lL. R. 88; 53 Sol. Jo. 164; 


3 
1 Cr. App. Rep. 189, C. C. A. 
Annotations :-—Mentd. R. v. Brownlow (1910), 74 J. P. 240 ; 
a age Ae London County & Westminster Bank, [1914] 
. B. 356. 























notes & money; on a certain date he 
took the cheque in trust; not guilty 
of receiving the money; the jury can- 
not agree as to recciving the money ”’ : 
-Held: the findings amounted to 
on acquittal on the first & third 
counts; the verdict on the second 
count was inconclusive, as prisoner 
might have converted the cheque 
subsequently to that date, & therefore 
there should be a new trial on that 
é& the fourth count.—Rh. v. CREAMER 
(1912), 32 N. Z. L. R. 449.—N.Z. 


3302 ix. —-— ———.]—Accused 
was indicted for theft of four cows & 
three heifers; for theft of three cows ; 
& that he did roceive & have five cows 
before then stolen, he, when he 
received tho said five cows, then well 
knowing that the same had been dis- 
honestly obtained. To cach of these 
counts he pleaded not guilty. The 
jury returned the following verdict 
in writing: ‘‘ We find prisoner guilty 
of receiving stolen cattle & being a 
party to sale of same, but respectfully 
ask for leniency, as there is not 
sufficient evidence to show prisoner 
actually stole the cattle ’’:—IHeld: 
the verdict was one of not guilty on 
the first & second counts; é one of 
guilty on the third count.—R. v. 





noo (1913), 32 N. Z L. R. 821.— 


3302 x. .}—Accused 
was indicted for the manslaughter of 
her iliegitimate child. The medical 
evidence was to the effect that the 
child died as the result of throttling. 
‘’he jury found that the death of the 
child was caused by the mother wben 
she was not in a mental condition to 
realise the effect of her act :—Held:; 
‘L_ verdict was not ambiguous, but 
was a finding of ent, the jury not 
not having found that accused was 
incapable of understanding the nature 
& quality of the act, but only that she 
was not in a mental condition to 
realiso the effect of the act.—R. v. 
poees [1920] N. Z Le. R. 458.— 

8304 i. Effect of variance between 
verdict & indictment.}—Appcts. were 
charged with stealing cattle & also with 
feloniously receiving cattle knowing 
them to have been stolen. The judge 
explained to the jury the verdict which 
they were entitled to return, describing 
the offence as “illegally using.’’ The 
jury acquitted prisoners of the offences 
charged & found them guilty of 
‘‘illegally using.’? The ct. having on 
a special case stated sustained the 














| 
| 





conviction on the ground that the 
verdict returnod was a substantially 
accurate description of the offence, 
the High Ct. being of opinion that that 
decision was obviously right refused 
to grant special leave to appeal.— 
LILLIFCRAP v. RK. (1905), 2 C. L. 
681.—AUS. 





3304 ii. .J—~It. v. HIGGINS 
(1905), 38 N.S. R. 328.—CAN. 

8304 iii. .J—Accused was 
indicted for the crime of theft, in that 
he did wrongfully & unlawfully steal 
ten head’ of cattle. Theo jury found 
him guilty of theft of two cattle by 
fraudulent sale thereof, which cattle 
had been entrusted to him for safe 
keeping. On a question reserved as 
to whether the verdict could be sus- 
tained as a verdict of guilty under the 
indictment, the conviction was con- 
firmed.—R. v. MatTrroos JAN (1899), 
pe Cc. 361; 9 G IT. R. 378. — 


b. Beneflt of doubt to accused.J— 
R. v. WALKER (1893), 1 Terr. L. KR. 
482.—CAN. 


c. Indictment for murder by poison 
—Whether jury need be satisfied as to 
kind of poison.}—On an indictment 
for murder by poison, if it appear 








316 


Sect, 7.—The hearing : Sub-sect. 16, B., C. & D. (a).] 


3313. -.|—A verdict of ‘‘ negligence ’”’ 
on an indictment under the Children Act, 1908 
(c. 67), s. 17, is a verdict of not guilty, as mere 
negligence is not an offence within that section. 
Applt. was convicted of causing or encouraging 
the unlawful carnal knowledge of a girl under 
sixteen years of age. On the jury being asked 
their verdict the foreman said: ‘‘ The man we 
find guilty of negligence with a recommendation 
to mercy, & the woman guilty of criminal neglect 
on all counts.’”’ The Recorder said: ‘ Do you 
find that the man had the care of this child & 
caused or encouraged unlawful carnal knowledge ? 
¥ don’t think you ought to say simply neglect.” 
The jury after further deliberation found a verdict 
of “* Guilty of criminal neglect with a strong recom- 
mendation to mercy.’’ The Recorder asked 

‘Do you mean to say having the custody of this 
daughter, he, by his neglect, caused her unlawful 
carnal knowledge ?”’ & the foreman assented. 
The girl consorted with bad characters. Applt. 
was warned of this. There was no evidence of the 
girl having been out on any specific night when 
applt. was at home, but he admittcd that he took 
no steps beyond reproving the girl. Applt.’s 
wife was constantly in drink, &, as applt. knew, 
often sent the girl to public-houses for drink. He 
was an engine-driver, & his work took him away at 
night during alternate weeks :—Held: there was 
no sufficient evidence on which the case could be 
submitted to the jury; no sufficient evidence on 
which applt. could be convicted, no_ sufficient 
evidence in proof of the crime, & the jury never 
found a verdict which was meant to convict him.— 
R. v. CHAINEY, [1914] 1 K. B. 137; 83 0. J. K. B. 
306; 109 L. T. 752; 78 J. P. 127; 30 T. L. R. 
ne in Cox, C. C. 620; 9 Ct. App. Rep. 175, 








C. Joint Indictment—Separate Verdicts. 


3314. Either may be found guilty.|}—One 
offender only may be found guilty on a joint 
charge against three.—Rt. v. Gipson, MuTTON & 
Wiaas (1785), 1 Leach, 357. 

Annotation :-—-Reifd. R. v. Young (1788), 1 Leach, 505. 

3315. Two cannot be found guilty separately 
of separate parts of charge.|—-On an indictment 
against two, charging them with a joint offence, 
either may be found guilty; but they cannot be 
found guilty separately of separate parts of the 
charge.—R. v. HEMPSTEAD (1818), Russ. & Ry. 
344, OC. C. R. 

Annotations :—Refd. O'Connell v. R. 

155; Latham v. R. (1864), 5 B. & S. 


3316. Verdict differing as to each—Must not 
involve finding of two offences under one count.]— 
(1) Where a count in an indictment contains only 
one charge against several defts., the jury cannot 
find any one of the defts. guilty of more than one 
charge. Where therefore, a count in an indict- 
ment charged several defts. with conspiring to- 
gcther to do several illegal acts, & the jury found 
one of them guilty of conspiring with some of the 
defts. to do one of the acts, & guilty of conspiring 
with others of the defts. to do another of the acts, 





(1844), 11 Cl. & Fin. 
635. 


that death was occasioned by some 
kind of poison, it is not necessary that 
the jury should be satisfied as to what 
the poison was.—M'‘CONKEY’sS CASE 
(1841), Ir. Cir. Rep. 77.—IR. 


_ ad. Need not be as technical as_an 
indictment.J—Semble : a special verdict 
need not be as technical as an indict- 
ment; it need not negative ever 
possible fact.—R. v. BOURKE (1843), 


& C. were 


Held: 





Verdict of Gute 
n 


57. . 1. 549.—IR. 
PART VII. SECT. 7, SUB-SECT. 16, 


3317 i. Verdict differing as lu each— 
as to some only.J-— 
: dicted for having a 
pistol in their possession on a certain 
day within a proclaimed district :— 
though prisoners were jointly 
indicted, yet the jury might, after the 
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such finding is bad, as amounting to a finding that 
one deft. was guilty of two conspiracies, though 
the count charged only one. _ 

(2) An indictment against different defts., con- 
sisted of several counts charging them with various 
illegal acts. Some of the counts were bad, & on 
some of the good counts there were bad findings. 
The judgment against each of the defts. was stated 
to be in respect of “ his offences aforesaid ’’ :— 
Held: each count must be considered as charging 
a separate offence, & the expression “ his offences 
aforesaid,’’? must be treated as extending to all 
the offences of which each deft. had been found 
guilty ; & as some of the counts & some of the 
findings were bad, such judgment could not be 
supported.---O’CONNELL v. R. (1844), 11 Cl. 
Fin. 155; 5 State Tr. N.S.1; 3 L. T. O.S. 429; 
9 Jur. 25; 1 Cox, ©. C. 4138; 8 E. R. 1061, H. L. 
Annotations :—As to (1) Refd. It. v. Mitchel (1848), 3 Cox, 

Cc. C..1; Latham v. R. (1864), 5 B. & S. 635, As to (2) 

Consd. R. v. Gompertz (1846), 9 Q. B. 824; Castro v. R. 

(1881), 6 App. Cas. 229; HKnraght v. Penzance (1882), 

7 App. Cas. 240. Refd. R. v. Downing & Powys (1845), 

1 Cox, C. C. 153; Gregory v. Brunswick (1846), 3 C. B. 

481; A.-G. v. Warren (1848),10 L. T. O. S. 445 ; Campbell 

». R. (1848), 11 Q. B. 799; Gregory v. R. (1848), 15 Q. B. 

957: Shea v. R., Dwyer v. BR. (1848), 3 Cox, C. OC. 141 ; 

Ryalls v. R. (1849), 11 Q. B. 781; Irvine (or Douglas) v. 

Kirkpatrick (1850), 17 L. T. O. 8S. 32; Hep. Purdy (1850), 

9 C. B. 201; Holloway v. R. (1851), 17 Q. B. 317 ; RK. v. 

Hagleton (1855), 24 L. J. M. C. 158 ; Burton v. Low (1867), 

16 L. T. 385; Mackonochie v. Penzance (1881), 6 App. 

Cas. 424; Combo v. De la Bere (1882), 22 Ch. D. 316 ; 

h. v. Bradlaugh (1883), 15 Cox, C. C. 217; R. v. Pierce 

(1887), 3 T. L. R. 586; RN. v. Stephens (1888), 4 T. L. RK. 

479. Generally, Mentd. Rt. v. Ramsden & Verity 1844), 

2L. T. O. 8S. 288, n.; King » R. (1845), 9 Jur. 833; 

Hayes & Rice v. ht, Fogarty v. R. (1816), 8 L. T. O. 8, 50 5 

Re Dunn (1847), 5 C. B. 215; Douglas v. R. (1848), 17 

L. J. M. C. 176; Dunn v. R. (1848), 13 Jur. 2333; KR. v. 
Duify (1848), 4 Cox. C. C. 294; Wright v. R. (1849), 14 
Q. B. 148; R. v. Rowlands (1851), 2 Den. 364; Ex p. 

Rose (1852), 18 Q. B. 751; Kendall v. Wilkinson (1855), 

24 L. J. M. C. 89; New River Co. v. Hertford Land Tax 

Comrs. (1857), 2 H. & N. 129; A.-G. v. Sillem (1864), 2 

H. & U. 581; R. v. Heane (1864), 4 B. & S. 947; Irwin 

v. Grey (1867), L. R. 2 H. L. 20; Mulcahy v. R. (1868), 

L. R. 3H. LL. 306; R.v. Murphy (1869), L. R. 2 P. C. 535 ; 

Brown v. Ksmonde (1870), 18 W. R. 711; Anderson v. 

Morice (1876), 1 App. Cas. 713; White vw. KR. (1876), 13 

Cox, C. C. 318: R. v. Parnell (1881), 14 Cox, C. C. 508; 

R.v. Manning (1883), 12 Q. B. D. 241; Mogul 8.5. Co. 

v. M‘Gregor, Gow (1885), 15 Q. B. D. 476; Mogul 8.8. Co. 

v. McGregor, Gow (1889), 23 Q. B. D. 598; R. v. Quinn 

(1898), 19 Cox, C. ©. 79; KR. v. Plummer, [1902] 2 K. B. 

339; Sykes v. Barraclough, [1904] 2 K. L. 675, 

3317. Verdict of guilty as to some only.|— 
If two defts. are indicted for jointly making a 
corrupt contract with a third person, for the pro- 
curing an Kast India cadetship, one of defts. may 
be convicted, though the other is acquitted.— 
R. v. Taaaarr & BaskcomB (1824), 1 C. & P. 
201, N. P. 

3318. ——.|—On a joint count in an In- 
dictment charging two prisoners with larceny, one 
may be convicted alone.—R. v. RENDLE (1909), 2 
Cr. App. Rep. 33, C. C. A. 

3319. Verdict of greater offence as to some 
& of minor offence as to others.|--Upon an indict- 
ment for burglary & larceny against two, one ay 
be found guilty of the burglary & larceny, & the 
other of the larceny only.—R. v. BUTTERWORTH 
(1823), Russ. & Ry. 520, C. C. R. 

3320. .-]|—On an indictment for feloni- 
ously wounding with intent to do grievous bodily 
harm, some of the prisoners may be convicted of 























acquittal of onc of them, find the other 
guilty.—R. v. Hoy & LARKIN (1851), 
5 Cox, C. C. 288.—IR. 


3319 i. Verdict of greater offence 
as to some & of minor offence as to 
vthers.)-—Three persons being joined 
in an indictment for robbery, one 
cannot be found guilty of robbery & 
the rest of larceny.—R. v. QUAIL (1833), 
1 Craw. & D. 191.—IR. 
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the felony, & another of them of an assault.— 
R. v. ARCHER (1843), 1 Car. & Kir. 174; 2 Mood. 
C. C. 288, C. OC. R. 

anneaiion :-—Consd. R. v. Burns & Smith (1849), 13 J. P. 


3321. ]J--lf several prisoners 
jointly indicted for a felony, which includes an 
assault against the person, the jury are at liberty 
to find some guilty of the felony & others of an 
assault only.—R. v. Eiuiotrt (1844), 1 Cox, C. C. 36. 
ARUN -—Consd. R. v. Burns & Smith (1849), 13 J. P. 


3322. B. was indicted with three 
others, for an assault with intent to do some 
grievous bodily harm. It was proved that he, 
with the other prisoners, had assaulted the pro- 
secutor, & afterwards they had returned together 
& picked up some stones. Then B. withdrew, & 
the other prisoners threw the stones & wounded 
prosecutor. The jury found the three prisoners 
who threw the stones, guilty of the felony, & B. 
guilty only of a common assault :—Held: B. was 
rightly convicted.—R. v. Pumuips (1848), 3 Cox, 
C.Gs- 225. 

3323. ——-—.]—-Upon a count of an indict- 
ment of three prisoncrs for feloniously wounding 
with intent to do grievous bodily harm, two were 
convicted of the felony, & the third of mis- 
demeanour of unlawfully wounding :—Semble : it 
was compctent to the jury to do so.—R. v. CuNn- 
NINGHAM (1859), Bell, C. C. 72; 28 L. J. M. C. 66; 
32 L. T. O.S. 287; 233. P.55; 5 Jur. N.S. 202; 
7 W. R. 179; 8 Cox, C. C. 104, C. C. R. 
Annotations :—Mentd. The Ida (1860), Lush. 6; Whitstable 

Free Fishers v. Gann (1861), 11 GC. B. N.S. 387; 2. v. 

Keyn (1876), 2 Ex. D. 63; Direct United States Cable Co. 

v. Anglo-American Telegraph Co. (1877), 2 App. Cus. 

394; The Mecca (1894), 71 L. T. 711. 

3324. Verdict of guilty as to some & dis- 
agreement as to others.|-—R. v. Iivans, [1920] 
W.N. 392, C. C. A. 

3325. Joint charge of receiving—One act of 
receiving subsequent to other-—Verdict against 
first receiver only.|—RK. v. Gray (1851). T. & M. 
411, C0. C. R. 

3326. Offence which cannot be committed by one 
alone—-Conspiracy.|—--An indictment for conspiracy 
charged that A., B. & C. did conspire together, & 
with divers other persons to the jurors unknown, 














en 
° 








3324 i. -—— Verdict of guilty as to 
some & disagreement as to others.|-— 
H. & W. were jointly indicted & trled 
for stealing. On the trial H. was 


are 


e. Husband & wife — Acquittal of 
wife—Hffect of.J—A. & B. wero jointly 
indicted for receiving stolen goods. 
B. was acquitted, because it appeared 
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etc. No evidence was offered affecting any other 
persons than A., B. & C. The jury found A. 
guilty, but acquitted B. & C. being of opinion 
that either B. or C. was guilty, but not being able 
to determine which of the two :—-Held: the ver- 
dict was inconsistent, & A. was entitled to an 
acquittal.—h. v. THompson (1851), 16 Q. B. 832 ; 
20 L. J. M. GC. 183; 17 L. T. O. S. 72; 15 J. P. 
484; 15 Jur. 654; 5 Cox, C. C. 166; 117 BR. R. 
1100. 

Annotations :-—Consd. R. v. Manning (1883), 12 Q 








be, Wy 
241. Refd. R. ». Plummer, [1902] 2 K. B. 339; R. v. 
Stoddart (1909), 25 T. L. R. 612. 
3327. -|}—Upon an indictment for 


conspiracy, where two defts. are indicted & tried 
together, either both must be convicted or both 
must be acquitted.—R. v. MANNING (1883), 12 
Q. B. D. 241; 53 L. J. M. C. 85; 51 L. T. 121; 
48 J. P. 536; 32 W. R. 720, D. C. 

Annotations :—Consd. R. v. Plummer, [1902] 2. K. B. 339. 

Reid. Mogul S&. Co. v. MeGregor, Gow (1889), 58 L. J. Q. B. 

dO. 

3328. ——- ———.J-—R. v. PrumMer, No. 2582, 
ante. 

See Part XXXIV., Sect. 25, post. 

3329. Riot.}—On an indictment for riot, 
alleged to be by three persons at least al common 
law, less than three persons may be convicted.— 
R. v. Beacu & Morris (1909), 2 Cr. App. Rep. 
189, C. C. A. 

See Part XVIII., Sect. 9, post. 





D. Verdict differing from Offence charged. 
(a) In General. 


3330. General rule—At common law—Conviction 
of less aggravated offence.|—Applt. & ten others 
were inducted for that they ‘‘ unlawfully, riotously, 
& routously did assemble & gather together to 
disturb the peace of the King, & being so assembled 
in & upon B., then & there being, unlawfully, 
riotously, & routously did make & assault,’”’ etc. :— 
Held: on this indictment the jury could convict 
applt. of an assault.—R. v. O'BRIEN (1911), 104 
L. T. 1138; 75 J. P. 1923; 27 T. L. R. 2043; 55 
Sol. Jo. 219; 22 Cox, UC. C. 3743; 6 Cr. App. Rep. 
108, C. C. A. 

3331. Direction of jury by judge.|-—R. v. 
Nayvtor, No. 3167, ante. 








him to wilhdraw from their = con- 
sideration x verdict for any lesser 
offence which may be included in the 





found guilty, but the jury were unable 
to agree upon the verdict as to W., 
& were discharged from giving a 
verdict as to him :—Held: the verdict 
warranted the conviction of H.—R. v. 
HAMILTON & WALSIT (1884), 23 N.B. 1. 
540.—CAN, 


3324 ii. —---- -—-~—.]-——A juror being 
ill & the Jury having agreed as to one 
of the two prisoners :—Jield : a verdict 
as to that onc might bo received & the 
jury might be discharged as to the 
other prisoner.—R. v. LRARY & CooKR 
(1844), 3 Craw. & D. 212.—-IR. 


3326 i. Offence which cannot be. com- 
mitted by one alone—Conspiracy. |-~ 
Several porsons, who were railway 
officials, were indicted in one indict- 
ment with one count, with several 
other persons, for conspiring to dofraud 
a railway co. :—Held;: the jury having 
acquitted two of the prisoners & con- 
victed six, there was no repugnance 
on the face of the record sufficicnt to 
justify the judge in arresting judg- 
ment. In an indictment for con- 
spiracy it is sufficient to sustain the 
verdict as good if more than two are 
found guilty.—R. v. QUINN (1898), 
33 I. L. Ty. 154.—IR. 


that she was the wife of A. :—Wleld: 
prisoners being jointly indicted 
acquittal of B. operated as a discharge 
of A.—R. v. CONNOLLY (1838), Craw. 
w D. Abr. C. 280,--IR. 








f. .] — Indictment 
charging husband & wife jointly witb 
a felonious taking. The wife was 
ucquitted, as being under the control 
of the husband :—//eld: the husband 
was not entitled to an acquittal on 
the ground that the indictment charged 
the taking to be joint.—CoLLins’ 
Casr (1841), Iv. Cir. Rep. 313.—IR. 


PART VII. Seer a eer. 16.- 
. (a). 
3330 i. General rule—At common law 


prisoner with having fe:oniously caused 
guilty of common assault in the 
absence of any enactment giving a 
jury liberty so to find, the verdict 


cannot stand.—R. v. LONGMUIR (1869), 
6 W. W. & A’B. 237.—AUS. 


3330 ii. .]—If the judge 
allows the indictment to go generally 
to the jury, it is not competent for 














indictinent.—It. vu. SCHERF (1908), 
13 B.C. RR. 407.---CAN. 
ve 3339 iii. ——— -———, ]-- Where on 


an indictinent for mnurder a prisoner, 
by virtue of Criminal Justice Adminis- 
tration Act, 1914 (c. 58), 8. 39, pleads 
not guilty to the offence charged, but 
ruilty of manslaughter, of which ho 
could be lawfully convicted on the 
indictment, the A.-G., representing the 
Crown, on refusing to ask for judgment 
on such special plea, is entitled to have 
the trial for murder procecd.—Rh. v. 
CLIFFORD (1914), 49 I. L. T. 28.-——IR. 


_ $331 i. Direction of jury by 
judge.|—If on a criminal trial the judge 
correctly instructs _the jury ou the 
ao cant mn dave at aft 4 haas a 


wh wrens mndevis 





be disturbed by a suggestion that the 
jury, on one part of the evidence, might 
have found him guilty of ao lesser 
offence, not referred to by counsel for 
the defence, if the judge had informed 
them that they were at liberty to do 
soe v. R., [1922] V. L. R. 3829.— 
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Sect. 7.—The p hearing: Sub-sect. 16, D. (a) & (0).] 


3332. |—R. v. Parks, No. 3169, ante. 

See, further, Sub-sect. 9, B., C.3; sub-sect. 12, 
ante. 

8333. Indictment for full offence—Conviction 
of attempt— Murder—Prevention of Offences Act, 
1851 (c. 19), s.9.]—R. v. CONNELL (1853), 6 Cox, 
C. C. 178. 

Annotation :-—Distd. R. vy. White, [1910] 2 K. B. 124. 

3334. ——- ——_— ——— ———.]—A person who upon 
an indictment charging him with murder is con- 
victed under s. 9 of the Criminal Procedure Act, 
1851 (c. 100), s. 9, of an attempt to murder, may 
be sentenced to penal servitude for life by virtue 
of the provisions of Offences against the Person 
Act, 1861 (c. 100), ss. 11-15.—R. v. WHITE, [1910] 
2K. B. 124; 79 L. J. K. B. 854; 102 L. T. 784; 
74 J. P. 318; 26 T. L. R. 466; 64 Sol. Jo. 523; 
22 Cox, C. ©. 825; 4 Cr. App. Rep. 257, C. C. A. 
Annotation :—Mentd. R. v. Robinson (1915), 79 J. P. 303. 

3335. House-breaking—Larceny Act, 
1861 (c. 96), s. 57.)—Upon an indictment, under 
the above Act, for breaking & entering a house 
with intent to commit a felony therein, prisoner 
may be convicted of the misdemeanour of attempt- 
ing to commit a felony.—R. v. BAIN (1862), Le. & 
Ca. 129; 3) L. J. M. C. 88; 5 L. T. 647; 26 
J.P.84; 8 Jur. N.S. 418; 10 W. R. 236; 9 Cox, 
C. C. 98, C. C.K. 

3336. —— Rape.|—H. was indicted for 
rape & W. for aiding & abetting. Both were 
acquitted of felony. but H. was found guilty of 
attempting to commit the rape, & W. of aiding H. 
in the attempt :—Held: W.was properly convicted. 
—R.v. Warpcoop & Wyatt (1870), L. BR. 1 C6. C. R. 
221; 39 L. J. M. C. 83; 21 L. T. 678; 34 J. P. 
181; 18 W. R. 356; 11 Cox, C. C. 471, C. Cc. R. 

3337. Carnal knowledge.]—-Under an 
indictment for unlawfully assaulting & having 
carnal knowledge of a girl between ten & twelve 
years of age, contrary to the statute, etc., prisoner 
may be convicted of the attempt to commit that 
offence.—R. v. RyLaAnp (1868), 18 L. T. 588; 16 
W.R. 941; 11 Cox, ©. C. 101, C.C. R. 

3338, ——— Criminal Procedure Act, 
1851 (c. 100), s. 9.)——A prisoner was charged under 
Criminal Law Amendment Act, 1885 (c. 69), s. 5, 
with having had unlawful intercourse with a girl 
under the age of fourteen years. When before the 





























3333 i. Indictment for full offenci 
Conviction of attempt—Alurder.\}—On 





& that the girl was over 10 yeurs of k 


age & under 14 :—Held: 
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justices he gave evidence on oath :—Held: on the 
charge above mentioned prisoner might be found 
guilty of an attempt to commit the offence, the 
case being within the provisions of Oriminal 
Procedure Act, 1851 (c. 100), s. 9.—R. v. ADAMS 
(1886), 50 J. P. 186. 
8339. Although full offence impos- 
sible.|—-On an indictment charging a person with 
breaking & entering a house & stealing certain 
specified chattels, he cannot, though he broke into 
the house with an intent to steal whatever he might 
find, be convicted of breaking & entering the house 
& attempting to steal, under Criminal Procedure 
Act, 1851 (c. 100), s. 9, if the chattels in question 
had been removed from the house before the 
prisoner went to it.—R. v. M*PHerRsoN (1857), 
Dears. & B.197; 26L.J.M.C.1384; 20L. T.0.S. 
129; 21 J. P. 325; 8 Jur. N.S. 528; 5 W. R. 
525; 7 Cox, C. C. 281, C. C. R. 
Annotation :-—Refd. It. v. Collins (1864), 9 Cox, C. C. 497. 























3340. ——— J—R. v. CoLuins, No. 
772, ante. 
3341. .|—A conviction for an 


attempt at an offence may be supported, although 
the attempt could not possibly have culminated in 
the full offence in the manner intended.—R. v. 
Brown (1889), 24 Q. B. D. 357; 59 L. J. M. C. 
47; 61 L. T. 594; 54 J. P. 408; 38 W. R. 95; 
16 Cox, C. C. 715, C. C. R. 


Annotations :-—Folld. R. v. Ring, Atkins & Jackson (1892), 
ae J.M.C. 116. Consd. I. v. Plummer, [1902] 2 K. B. 
339. 


3342. .]|—In order to prove that 
an attempt to commit felony has been committed, 
it is necessary to prove that had the attempt not 
been frustrated the felony could have been com- 
mitted.—R. v. Rina, ATKINS & JACKSON (1892), 
61 L. J. M. C. 116; 66L. T. 300; 56 3. P. 552; 
8 T. Ll. R. 326; 17 Cox, C. C. 491, C. C. R. 

See, further, Part I., Sect. 6, sub-sect. 6, ante. 

3343. Indictment as_ principal—Conviction as 
accessory before the fact—Accessories & Abettors 
Act, 1861 (c. 94), ss. 1, 2.J—On an indictment 
under Larceny Act, 1861 (c. 96), 5s. 91, there may 
be a conviction as an accessory before the fact by 
virtue of Accessories & Abcttors Act, 1861 (c. 94), 
ss. 1, 2.—R. v. GOODWIN (1809), 3 Cr. App. Rep. 
276, C. C. A. 

3344. Conviction as accessory after the 
fact.|—A prisoner indicted for larceny only cannot, 

















tos re a ee ne 








Grievous bodily harm.] 


prisoner was —_- Upon an indictment for doing 


an information for murder, the prisoner 
can be found guilty of the attempt to 
commit murder.--R. v. MATTHEWS 
(1863),2 N.S.W.S. C. R. 227.—AUS. 


3836 i. Rape.J—On the 
trial of prisoner for rape prosecutrix 
swore positively that the offence was 
fully completed. The jury found a 
verdict of attempting to commit the 
offence. Onobjection being taken that 
there was no legal evidence to support 
the finding as it did not appear that 
prisoner according to the ovidence 
ought to have been charged with 
attempting to commit the offence & 
not with the actual commission there- 
of :—Held: it was competent for the 
jury on the evidence before them to 
fin a ualified verdict.—R,  v. 
MITCHELL (1870), 9 N.S. W. 8 GC. R. 
282.—AUS. 


8 De ee er 








] v. 
WrpsTeR (1858), 9 L. C. R. 196.— 
CAN. 


$337 i. Carnal knowledge. ] 
—Prisoner was tried on an information 
charging him with having carnal 
knowledge of a girl under tho age of 
10 years. The jury found he was 
guilty of an assault with intent to 
have carnal knowledge of the girl, 








not on his trial for the offence of 
carnally knowing a girl between the 
ages of 10 & 14, & he could not be 
convicted of an assault with intent 
earnally to know such girl.—R. v. 
BUZZART (1884), 5 N.S. W. L. R, 419; 
1N.S. W. W.N. 73.—AUS. 

.]—~Applt. was 
charged under Criminal Code, 8s. 188, 
with having had carnal knowledge of 
a girl under 16 years of age. He was 
convicted of having attempted to have 
unlawful carnal knowledge of the girl 
& was sentenced.—ABERNETHY v. R. 
(1916), 18 W. A. L. R. 108.—AUS. 

g. False pretences.|—R. v. 
GOFF (1860), 9 C. P. 438.—CAN., 

h. -}—On an in- 
dictment for the offence of having 
obtained money by false pretences, 
defts. cannot be convicted of the full 
offence when it is proved that by the 
discount of their proralesory note they 
had only obtained a credit in account, 
such credit in account being a thin 
not capable of being stolen; bu 
they might, if the evidence should 
establish an attempt to obtain the 
money, be convicted of such attempt.— 
a ales {1896] Q. R. & Q. Ny l. 


re 














grievous bodily harm, the jury may 
flnd a verdict of attempt to do grievous 
bodily harm.—R. v. McCarruy (1917), 
41 O. L. R. 153; 13 O. W. N. 310; 
~" Can. Crim. Cas. 448.—CAN. 


1 Conviction of minor charge — 
On charge for graver offence.j)—Deft. 
was indicted for that he *‘ unlawfully 


oison, with intent thereby to endanger 
he life of the said B.”” The judge, 
being of opinion that there was no 
evidence to support the _ charge, 
amended the indictment so that it 
read, *‘ did cause to be administered 
to or taken by B. certain poison, 
with intent thereby to injure, aggrieve, 
or annoy the said B.’”’ The jury found 
the deft. guilty of the offence charged 
in the amended indictment. Upon a 
case stated by the judge :—Held: 
deft. if not proved guilty of the offence 
charged in the original indictment, 
might, without any amendment, have 
been convicted of the offence of 
administering poison with intent to 
injure, aggrieve, or annoy; &, as the 

and jury assented to the indictment 
or the major offence, they must be 
found to have approved of an indict- 
ment for the nor offence.—-R. vw. 
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on such an indictment alone, be acquitted of the 
felony, & convicted of being an accessory after 
the fact.—R. v. FALLON (1862), Le. & Ca. 217; 
82 L. J. M. ©. 66; 71. T. 471; 27 5. P. 53 8 
Jur. N.S. 1217; 11 W. R. 74; 9 Cox, C. 0. 242 5 
sub nom. R. v. FELLON, 1 New Rep. 68, C. C. R. 
Annotation -—Consd. R. v. Watson, [1916] 2 K. B. 385. 

3345. -|—On an indictment for 
murder a man cannot be convicted of manslaughter 
as an accessory after the fact.—RICHARDS v. R. 
(1897), 61 J. P. 389; 18 T. L. R. 254, D. C. 
Annotation :—Consd. R. v. Watson, [1916] 2 K. B. 385. 

3346. |—Deft. & one T. were in- 
dicted as principals for a misdemeanour. The 
jury convicted T. & returned a verdict against deft. 
of being an accessory after the fact :—Held: a 
verdict of guilty ought not to have been entercd 
against deft. on that finding by the jury.—R. v. 
Buss (1906), 70 J. P. 143, C. C. R. 

3347, -|—On an indictment for re- 
ceiving stolen property with guilty knowledge 
there cannot be a conviction for being an accessory 
after the fact.—R. v. Watson, [1916] 2 K. B. 385; 
85 L. J. K.B.1142; 115 1. T. 159; 805. P. 391; 
32 T. L. R. 580; 25 Cox, C. OC. 470; 12 Cr. App. 
Rep. 62, C. C. A. 


(b) In Particular Cases. 
3348. Indictment for murder—vVerdict of man- 
slaughter.]—-MACKALLEY’S CASE, No. 3288, ante. 
3349. -|—BromiEy’s Case (1630), Het. 
66; 124 E. R. 347. 
Annotation :-—Reid. Gray v. R. (1844), 11 Cl. & Fin. 427. 


3350. ——- ———.]—-R. v. GREENWOOD (1857), 
7 Cox, C. C. 404. 


VoLL (1920), 48 O. L. Re 43753 57 | 
D.L. R. 440; 19 O. W. N. 270.—CAN. 


——.J—When a person 





























in verdict of manslaughtcr even though 
on the evidence the case is one 34 U. 
murder or nothing, & therefore where r 
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3351. ——— Verdict of concealment of birth— 
Coroner’s inquisition.}—Upon a trial on the 
coroner’s inquest for the murder of a bastard 
child, a woman may be found guilty of concealment. 
—R. v. MAYNARD (1812), Russ. & Ry. 240, C. C. BR. 
Annotation :-—Reid. R. v. Cole (1813), 3 Camp. 371. 


8352. .|—A woman tried on the 
coroner’s inquest for the murder of her bastard 
child may be found guilty under 43 Geo. 3, c. 58, 
s. 4, of endeavouring to conceal the birth.—R. v. 
CoLE (1813), 3 Camp. 371; 2 Teach, 1095. 

3353. .]—43 Geo. 3, c. 58, which 
authorised the jury on an indictment for the 
murder of a child to find that the accused had 
endeavoured to conceal the birth, applies as well 
to proceedings under a coroner’s inquisition, as 
under an indictment found by the grand jury 
(Honrnoyp, J.).—R. v. DoBson (1824), 1 Lew. 
C. C. 43. 

3354. Indictment for manslaughter—Verdict of 
cruelty to child—cChildren Act, 1908 (c. 67), s. 12 
(4).J—By sect. 12, sub-sect. 4, of above Act, 
‘Upon the trial of any person over the age of 
sixteen indicted for the manslaughter of a child 
or young person of whom he had the custody, 
charge or care, it shall be lawful for the jury, if 
they are satisfied that the accused is guilty of an 
offence under this sect. in respect of such child or 
young person, to find the accused guilty of such 
offence.’—R. v. Tonks, [1916] 1 K. B. 4483; 85 
L. J. K. B. 3963 1147.7. 81; 80). P. 165; 32 
T. L. R. 1373 60 Sol. Jo. 1223 25 Cox, C. C. 228 ; 
11 Cr. App. Rep. 2841, C. C. A. 

3355. Indictment for wounding with intent to 























cer i ee oo ceteris 


‘for the assault.—R. v. SMiTW (1874), 
C. R. 552.—CAN. 








]— On an _ indict- 


m. 

is charged with an offence consisting 
of parts, a combination of some only 
of which constitutes a complete minor 
offence, he may be convicted of tho 
latter without being specifically 
charged. but only when tho graver 
charge gives notice of all the circum- 
stances going to constitute the minor 
offence. Where a man charged with 
murder was convicted of abetment of 
it, the ct. annulled the conviction & 
sentence, & ordered him to be retried 
on the latter charge.—R. v. CHAND 


PART VII. aed ee 16.— 


3348 i. Indictment for murder-—Ver- 
dict of manslaughter.J—Prisoner was 
charged in the presentment with 
murder. Tho crime was attempting 
to procure abortion. Tho judge held 
there was no evidence of murder to go 
to the jury, but left it to them to say 
if she was guilty of manslaughter by 
criminal negligence. The jury con- 
victed her:—Held: prisoner was 
rightly convicted.—R. v. TAYLOR 
(1886), 12 V. L. Rh. 845.—AUS. 


3348 ii. -])-—On a chargo of 
murder the jury are entitled to return 
a verdict of manslaughter, though on 
the facts the case is one of murder or 
nothing. On the trial of prisoners for 
murder the Jury after it had been in 
deliberation for some hours, returned 
into ct., & asked tho judge whether 
it was competent for them to find a 
verdict of manslaughter. The judge 
replied that it was, but gave no dircc- 
tion on the law of manslaughter :— 
Held: he was not bound to give them 
any direction on that point, as the case 
was one of murder or nothing, & he 
had so.directed the jury in his original 








summing i eas v. GRIMES & Lum 
(1894), 15 N. S. W. L. RR. 209; 10 
N. S. W. Ww. N. 211.—AUS. 





8348 fii, —— -l—On a trial for 
murder the jury are entitled to bring 


in answer to a question by the Jury 
whether they were at liberty to find 
eat other verdict than guilty or not 
guilty, the judge told them they were 
not :—Held: this was a misdirection. 
—Bkown v. R. (1913), 17 C. L. R. 
570.-—AUS. 


3348 iv. ———, J——-R. v. DI FRAN- 
CESsCO (1918), 44 0. L. R. 75; 45 
D. L. R. 488.—CAN. 


n. Verdict of concealment of 
birth.|}—On tho trial of a mother & 
daughter for the murder of the infant 
child of the latter, the evidence which 
equally implicated both prisoners 
failed to establish the capital charge 
but was clear as to concealing the birth. 
The jury acquitted prisoner of murder 
& found the daughter guilty of con- 
cealing the birth of her child & the 
mother of being an accessory by 
aiding & assisting her daughter :— 
Held: mother was wrongly convicted. 
—R. v. HARRISON (1870), 9 N.S. W. 
S. OF R. 58.—AUS, 


Oo. -}—On the trial of 
a prisoner for concealing the birth, 
on an indictment for the murder of an 
infant child, a verdict of the jury, 
‘* not guilty of the murder, but guilty 
of endeavouring to conceal the birth 
of the infant, which we find was 
prisoner’s ’’:—Held: bad judg- 
ment arrested.—-BUNION’S CASE (1842), 
Ir. Gir. Rep. 719.— IR. 


Dp. Verdict of assault.j)—On 
an indictment for murder, tho jury 
found prisoner guilty of an assault 
only, & that such assault did not 
conduce to the death of deceased :-— 
Held: on this finding prisoner could 
not be convicted of an assault.—R. v. 
CREGAN (1867), 1 Han. 36.—CAN. 


-—On an indictment 
for murder in the statutory form, 
not charging an assault, prisoner can- 
not be convicted of an assault; & 
his acquittal of the felony is thero- 
fore no bar to a subsequent indictment 























q. 


ment for murder in the short form, 
® prisoner cannot be convicted of an 
axssault.—R. v. MULHOLLAND (1881), 
20 N. B. R. 512.—CAN., 


s. Indictment for infanticide—Ver- 
dict of concealment of birth.J—R. v. 
NorRDEN (1873), 12 N. S. W. 8. C. RR. 
160.—AUS. 


t. Indictment for manslaughter-—vV er- 
dict of assault.)}—There can be no 
conviction for an assault unless the 
indictment charges an assault in terms, 
or a felony necessarily including it, 
which manslaughter is not. Where, 
therefore, the indictment was for 
manslaughter, charging that defts. 
‘‘ did feloniously kill & slay ’’ one D.: 
—IHeld: a conviction for assault 
could not be sustained.—R. », DINGMAN 
(1863), 22 U. C. R. 283.—CAN. 


j .]—On an indictment 
charging manslaughter by wounding, 
prisoner if acquitted of the felony 
cannot be convicted of an assault.— 
ares SIROIS (1887), 27 N. B. kk. 610.— 


b. .J—A prisoner having 
been arraigned upon two indictments, 
the one for manslaughter, the other 
for an aggravated assault, including a 
count for a common assault, & the 
latter indictment having been aban- 
doned by counsel for the Crown, who 
had been put to their election, the 
jury may find prisoner guilty of a 
common assault, under the indictment 
for mansiaughter.--DoRAN’s CASE 
(1841), Ir. Cir. Rep. 111.—IR. 


3355 i. Indictment for wounding with 
intent to do grievous bodily harm— 
Verdict of unlawful wounding.)—Two 
persons were indicted for assaulting 
& putting tho prosecutor in bodily 
fear, & stealing money from his 
erson, & immediately afterwards 
Folonioudly. wounding him. The jury 
returned a verdict of assault, but the 
one sent them back to reconsider 
t:—Heild: he was right in doing so, 
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Sect, 7.—The 


do grievous bodily harm—Verdict of unlawful 
wounding.]— It. v. CUNNINGHAM, No. 3323, ante. 

3356. -|—Upon an indictment charg- 
ing a felonious shooting with intent to do 
grievous bodily harm, & doing grievous bodily 
harm, it is not competent for the jury to convict of 
unlawfully wounding.—R. v. MILLER (1879), 14 
Cox, C. C. 356. 

3357. ——.]—R. v. WaupBy, No. 708, 
ante, 

3358. Indictment for wounding with intent to 
murder—Verdict of unlawful wounding.]—R. v. 
Parks, No. 3169, ante. 

3359. Indictment for unlawful wounding— 
Verdict of assault.|—Upon a count for assaulting, 
beating, wounding, & occasioning actual bodily 
harm against the statute prisoner may be con- 














victed of a common assault.—R. v. OLIVER 
(1860), Bell, C. C. 287; 30 L. J. M.C.12; 3 L. T. 
311; 24 J. P. 742; 6 Jur. N.S. 1214; 9 W. BR. 


60; 8 Cox, C. C. 384, C. C. R. 
An :—-Folld. R. v. Guthrie (1870), L. R. 1 C. GC. R. 


3360. 








-}— Upon an __ indictment 
charging defts. in the first count with inflicting 
grievous bodily harm; in the second count with 
unlawfully & maliciously cutting, stabbing & 
wounding, & in the third count with assaulting & 
occasioning actual bodily harm ; the jury returned 
a verdict of guilty of a common assault. The 


& in directing the jury that they could 


charged the intont ‘to disables 


AND PROCEDURE. 


chairman declined to take that verdict, on the 

ground that a common assault was not included in 

the indictment, & told the jury to reconsider 
their verdict. The jury then found defts. guilty, 

& a verdict was entered of guilty of an assault 

occasioning bodily harm, whereupon the chairman 

sentenced prisoners :—Held: the first verdict 
ought to have been taken, & the second ought not, 

& prisoners ought not to undergo the sentence ; 

there had been a mistrial, & a venire de novo should 

issuc.— R. v. YEADON & Bircu (1861), Le. & Ca. 

$1: 31L.J.M.C.70; 51. T. 329; 26J. P. 148; 

7 Jur. N.S. 1128; 10 W. R. 64; 9 Cox, C. C. 91, 

C.C.R. 

Annotations :—Consd. R. v. Taylor (1869), L 1C. C. 
194; RR. v. Guthrie Hs 870). 39 L. J. M. ©. By ae 
Public Prosecutor {1921)2 A.C. 299. Refd. R. v. "Plummer, 
{1902} 2 K. B. 339. 

3361. -}—An indictment charged 
prisoner in the first count with ‘‘ unlawfully & 
maliciously wounding,’’ & in the second count with 
‘* unlawfully & maliciously inflicting grievous 
bodily harm.’ The jury found prisoner guilty 
of an assault :—Held: prisoner could be properly 
convicted of an assault on the indictment.— 
R. v. TAYLOR (1869), L. R. 1 C. C. R. 194; 38 
L. J. M. C. 106; 20 I. T. 402; 33 J. P. 358; 
17 W. R. 623; 11 Cox, C. C. 261, C. C. BR. 


Annotations :—Folld. R. v. Guthrie (1870), lL. R. 1 C. Cc. R. 
re Consd. R. v. Day & Cor (1870), 22 L. T. 452; FR. 
Clarence Cs ss: io B. D. 23. Refd. Boaler v. R. 
(1888), 21 Ried Reo. ponte! (1893), 17 Cox, 
Cc. C. 700. entd. VR a 1 Miles (1890), 2 1 Q. B.D. 423. 


fhe 

















find prisoners guilty of an assault with 
intent to rob, or stealing from the 
person, or an unlawful wounding, but 
not of common assault.—lht. v. WIL- 
LIAMS & FeRGuUSON (1877), 3 C. A. 
370; 23. RK. N.S. 42.—N.Z 

Cc. Verdict of assault.|— An 
indictment charging prisoner with 
having maliciously assaulted M. & cut 
him with a knife, with intent to do 
him grievous bodily harm, concluding 
contra formam statuli :—Jleld: bad, 
the means used to manifest the design 
to commit a felony not being sct out 
with sufficient particularity. A con- 
viction could not stand for an assault. 
If the indictment does not charge a 
felony including an assault, prisoner 
cannot be convicted of an assault.— 
RR. v. MAGnn (1850), 2 All. 14.—CAN. 


d. Verdict of wounding with- 
out intent.J—An indictment charged 
accused with wounding with intent 
to do grievous bodily harm. The 
wounding was by a shot from a 
revolver. The jury were directed that 
if they thought that tho revolver had 
been fired in a spirit of general bravado, 
not aiming at the injured person, but 
in a grossly careless & reckless manner, 
they might, though they should acquit 
of the crime charged, convict of 
wounding. No amendment of the 
indictment was applied for or made. 
The jury found a verdict of ‘* wounding 
without intent.”” It was contended 
that this vordict could be supported 
as a verdict of guilty on the grounds 
that tho indictment neccessarily meant 
a charge of unlawfully wounding with 
intent, & that unlawfully wounding 
was a sufHcient description of an 
offence :—-/eld; both these proposi- 
tions were 80 doubtful that a vordict 
of not guilty ought to ae ontered.— 
R. v. LOONEY (1897), 16 N. Z. L. R. 
269.—N.Z. 

3359 i. Indictment for  unlairful 
wounding—Verdict of assault.}—L. was 
tried on an indictment containing four 
counts. The first charged that he 
did unlawfully, etc., kick, strike, 
wound & do grievous bodily harm to 
W., with intent, etc., to maim; the 
second charged the assault as in first 
with intent to disfigure; the third 








one of Haligiously. wounding & the 
fourth charged the intent to do some LER 
grievous bodily harm. Prisoner was 
found guilty of a common assault :— 
Ileld: he was rightly convicted.— 
HA LACKEY (1877), 1 P. & B. 194.— 


e. Indictment for unlawful & ma- 
licious wounding—Verdict of unlaw- 
ful wounding.J—Prisoner was charged 
with unlawfully & maliciously wound- 
ing & was found guilty of unlawfully 
wounding :—J/leld: as prisoner was 
charged with a statutory offence he 
could be convicted of that offence 
only, & the words ‘' & maliciously ”’ 
necessary to uphold the conviction 
could not be inserted.—QR. v. RoTun 
ae 12 N. S. W. S. CC. RR. 164. 


f. Verdict of assault.) — 
Deft. was charged in the informa- 
tion with unlawfully & maliciously 
wounding B. The jury were told that 
deft. might upon that information be 
found guilly of an assault. oceasioning 
bodily harm, & they found a verdict 
accordingly :—-Held: convicton must 
be set aside as information did not 
contain a special count for an assault 
occasioning actual bodily harm.~- 
ee JENKINS (1877), Knox, 295,— 





g. --—— Verdict of malicious wound- 
ing, }--The conviction charged that 
prisoner did ‘unlawfully & mali- 
ciously cut & wound one K. with 
intent to do her grievous bodily 
harm * :—ZHeld: if not sufficient to 
charge a felony, it was a good convic- 
tion for a misdemeanour, the necessary 
statement of the intent being im- 
material.—Re BoucHER (1879), 4 
A. R. 191.—CAN. 


h. Indiclment for malicious wound- 
ing— Verdict of unlawful wound- 
ting.}—On the trial of prisoner with 
avandia.» wounding with intent the 
judge told the jury that it was 
competent for them if they negatived 
the intent to find a verdict of mali- 
ciously wounding. The jury, how- 
ever, in the place of finding prisoner 
Sea of maliciously wounding found 

im guilty of unlawfully wounding :— 


Held; the verdict did not amount to 


conviction woe set aside.—lht. v. 
(1894), 15 N. S. W. L. lt. 445.—AUS. 


k. Lae for wounding with 
intent—Verdict of guilty without mali- 
cious intent.}—Upon an indictment for 
wounding by shooting with intent to 
disable, the jury is properly instructed 
that if such intent is nezatived accused 
may still be convicted of the simple 
offence of wounding, if the jury find 
that accused pointed a loaded gun at 
another & fired it, & either knew, 
or ought to have known, that it was 
loaded. A verdict upon such indict- 
ment of ‘guilty without malicious 
intent ” is a verdict of guilty of such 
lesser offence.— SLAUGHENWHITE Vv. 
R. (1904), 35 8. C. KR. 607.—CAN, 


l. Indictment for shooting with felo- 
nious intcnt—Verdict of assaiult.j)—- 
Upon an indictment for shooting with 
a felonious intent prisoner, if acquitted 
of the felony, may be convicted of 
common assault.—R. 7. CRONAN (1874), 
24 C. P. 106.—CAN. 

m. Indictment for  shootiny with 
intent to murder—Verdict of shooting 
with intent to maim, ete.}—Upon an 
indictment for shooting with intent 
to murder, a verdict of guilty of 
shooting with intent to maim, disfigure, 
or disable, or to do somne other grievous 
bodily harm, may be found.-—R. v. 
KERR (1912), 21 W. lL. RR. 6523; 3 
D. L. R. 720.--CAN. 

n. Verdict of assault.])— Deft. 
was charged with shooting with intent 
to kill:—Jield: upon his trial for 
that offence he might be convicted of 
& common uassault.—R. v. CHARTRAND 





(1912), 21 W. L. R. 850; 20 Can. 
Sua Cas. 116; 2 W. W. R. 773.— 
—--,J]-—Upon the trial 





of accused upon an indictment for 
shooting with intent to kill or do 
grievous bodily harm, the judge 
refused to convict accused of the 
offence charged; but, a common 
assault being admitted, convicted the 
accused of that offence.—R. v. JOUN- 
SON (1913), 24 W. L. R. 468; 10 
D. — It. 822.—CAN. 

Indiclment for unlawfully in- 
flitting grievous bodily harm—Verdict 
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3362. S. P.—R. v. CANWELL & DUNN (1869), 20 
L. T. 402,408; 83 J. P. 358; 17 W. R. 623; 11 
Cox, C. 0. 261, 263, C. C. KR. 

3363. Indictment for robbery with violence— 
Verdict of assault.]—If, on the trial of an indict- 
ment for a robbery with violence, the robbéry 
be not proved, prisoner cannot be found guilty 
of the assault only, unless it appear that such 
assault was committed in the progress of something 
which, when completed, would be, & with intent 
to commit, a felony. R. v. GREENWOOD (1846), 


2 Car. & Kir. 339. 
Annotation :-—Refd. R. v. Auty (1847), 2 Cox, C. C. 282. 


3364. ——.]—Under Criminal Procedure 
Act, 1851 (c. 100), s. 11, if a robbery under aggra- 
vated circumstances be charged in the indictment : 
—Held: the jury may find an aggravated felonious 
assault with intent to rob.—R. v. MITCHELL (1852), 
3 Car. & Kir. 181; 2 Den. 468; 21 L. J. M. C. 
135 ; 19 L. T. O. S. 221; 16 J. P. 377; 16 Jur. 
506; 5 Cox, C. C. 541, C. G. R. 

See now, Larceny ‘Act, 1916 (c. 50), s. 44. 

3365. Indictment for assault with intent to rob—— 
Verdict of assault—Not subsequent assault.]— 
On an indictment for an assault with intent to 
rob, prisoner cannot be convicted of a common 
assault for an assault committed subsequently to 
that in which the felonious intent is charged.— 
R. v. SANDYS (1844), 1 Cox, C. C. 8. 

3366. 
feloniously assaulting prosecutor with intent to 
rob him. The jury found them guilty of an 
assault, but negatived the intent charged :—Held : 
prisoners could not, upon this indictment & finding, 
be convicted of a common assault.—R. v. 
WoopDiItALL & WILKES (1872), 12 Cox, C. C. 240. 

3367. Indictment for assault on gamekeepers— 
Verdict of assault—Separate count for assault 
abandoned.]—-D. & E. were charged on an indict- 
ment for assaulting persons Jawlully authorised 
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to seize prisoners, who were found on land at 
night, armed with a gun for the purpose of taking 
game. At the trial prosecutor’s counsel abandoned 
the count for a common assault :—Held: a verdict 
of guilty of a common assault could not be given 
on the first count after the other count was 
abandoned.—R. v. Day & Cox (1870), 22 L. T. 
452; 34 J.P. 355; 11 Cox, C. C. 505, C. C. R. 

38368. Indictment for riot & assault—Verdict of 
assault.|—On an indictment for a riot & an assault, 
defts. may be found guilty of the assault, & 
acquitted of the riot.—R. v. Hreminas (1680), 2 
Show. 93; 89 E.R. 816. 

3369. -]—Indictment for a riot & 
assault, acquittal of the riot is so of the assault.- 
R. v. HEAPS (1699), 2 Salk. 593; 91 KE. R. 502 ; 
sub nom. R. v. SUDBURY, ILEAPES, ETC., 1 Ld. 
Raym. 484; 12 Mod. ee 262. 

Annotations -—-Consd. R. O’Brien (1911), 104 L. T. 113. 


Refd. R. v. Kinnermley & Moore at Stra. 193; R. v. 
Nicols (1742), 13 East, 412, n; Crispin 1848), 17 








lL. J. M.C. 128; R.v. Plummer, 1903] 2K. B. 
3370. ——- ——-.]—-R. v. O’BRIEN, No. 3330, 
ante. 


3371. Indictment for rape—Verdict of assault.|— 
Where a man is indicted for rape upon a child 
under the age of 12 years under 38 & 39 Vict. 
(c. 94), s. 3, he cannot upon that indictment be 
found guilty of an assault, indecent or otherwise.— 
R. v. CATHERALL (1875), 13 Cox, C. C. 109. 





3372. Verdict of unlawful carnal know- 
aa eerie tae Law Amendment Act, 1885 
(c. 69), s. 9.]—By sect. 9 of the above Act, where 


a prisoner is charged with rape, if the jury shall be 
satisfied that he is guilty of an offence under 
sect. 5 of that Act, & are not satisfied that he is 
guilty of the felony, the jury may acquit him of the 
felony, & find him guilty of such offence.—R. v. 
CorTon (1896), 60 J. P. 824. 

3373. Verdict of indecent assault—Criminal 
Law Amendment Act, 1885 (c. 69); S. 9.|—The 





for assault.J—-R, v. CARVERY (1940), 
34 Can. Crim. Cas. 117.—CAN. 


q; Indictment for felonious stabbing 
—Verdict of assault.|—A prisoner hav- 
ing pleeded not guilty to an indict- 
ment for feloniously stabbing, cannot 
withdraw that plea, & submit to a 
common assault; but the jury may 
acquit of the felony, & find him guilty 
of the assault.—Moonrtis’s CASE (1842), 
Ir. Cir. Rep. 653.—IR. 


8363 i. Indictment for robbery with 
violence—-Verdict of assault.|}—Where 
prisoner acted in the bond fide belief 
that he had been swindled, &, in the 
belief that he was entitled to retake 
the money, committed an assault for 
that purpose alone, & did retake the 
money, or a portion of it, in aah 
Bole bond fide belief, the ye o 
consideration of the facts, would he 
justified in acquitting him on a charge 
of robbery, although it was open to 
them, on the sume facts, to convict 
for assault.—R. v. Forp & ARMSTRONG 
(1907), 13 B. C. R. 109.—CAN. 


Yr. Verdict of larceny.|}-—Three 
persons being joined in an _ indict- 
ment for robbery, onecannot be found 
guilty of robbery & the rest of larceny. 
Phe ee (1833), 1 Craw. & D. 

1.—_ 





8. -}—Upon an_indict- 
minent for robbery, prisoner may be 
acquitted of the robbery, & convicted 
of the larceny.---R. v. MS‘ KENNA (1826), 
1 Craw. & D. 192, n.—IR. 

83866 i. Indictment for assault with 
intent to rob—Verdict of assault, |}— 
Prisoners were indicted for assault 
with intent to rob. The jury found a 
verdict of assault. A motion in arrest 
of judgment on the part of prisoners 
on the ground that under the indict- 


J.— VOL. XIV. 








ment they could not be convicted of 
common assault was rejected :—Held : 
sustaining the verdict, a prisoner 
indicted for assault with intent to rob, 
may be convicted of SO. assault. — 
R. v. O’NEIL (1881), 8 Q. L. R. 
CAN. 

t. Indictment for felonious assault 
—Verdict of assaull.J—On an indict- 
ment for felonious assault, prisoner 
may be found guilty of an assault 
“CAN. v. RYAN (1868), 1 Han. 116. 


—— 
. 


——. 


-J)—7 Will. 4 & 1 
Viet. c. 85, 8. 11, Was enacted for the 
purpose of enabling juries to find 
prisoners guilty of an assault in cases 
where the indictment being for felony, 
the evidence had established an assault 
only, but not the felony, & did not 
apply to cases where it appeared that a 
felony had been committed.—R. v. 
livers (1838), Craw. & VD. Abr. C. 











b. ——.]— A prisoner may 
be found guilty of a common assault 
upon an indictment framed under 
10 Geo. 4, c. 34, 8. 29, & which did 
not contain a count for a common 
assault.—R. v. aoe (1841), Arm. 
M. & O. 199.—IR 


Indictment ii aggravated assault 
— Verdict of assault.)}—When the evi- 
dence must sustain an indictment for 
an aggravated assault, it is improper 
to insert a count for a common assault. 
When the indictment is for aggravated 
assault only, the jury may find the 
eaten guilty of a common assault ; 
ut semble, not without the expross 
direction of the judge to that effect.— 
ae Owe (1842), Arm. M. & O. 


d. Indictment for riot & assault— 








Verdict of riot. Deft. was indicted for 
a riot & assault, & the jury found him 
guilty of a riot, but not of the assault 
charge :—Held: a conviction for riot 
could not be sustained, the assault, 
the object of the riotous assembly, not 
having been exccuted, although deft. 
might have been guilty of riot or 
joining in an unlawful assembly.—R. 
v. KELLY (1857), 6 C. P. 372.-—CAN. 


e. Indiclment for demolishing house 
—Verdict of riot.)}—-l. v. CASEY (1874), 
I. R. 8 C. L. 408.—IR. 

3371 i. Indictment for rape—Verdict 
of assaull.J—R. v. JOHN (1886),11 LN. 
313.—CAN. 

3371 ii. .J—A prisoner in- 
dicted for rape may be found guilty of 
common § assault.—R. v. EDWARDS 
(1898), 29 O. Rt. 451.—CAN. 

3371 iii. .J]—On an indict- 
ment for rape a conviction for assault 
with intent to commit rape is valid. 
cans v. I. (1888), 15S. C. R. 384.— 

3371 iv. .J—On a trial for 
rape the jury is at liberty to find 
prisoner guilty of an assault with 
intent to commit a rape, although the 
evidence of prosccutrix goes to show 
that the offence, if any, is that of rape. 

—R. v. LOVEGROVE (1885), 4 N. Z L. 
R. C. Ae 72.—N.Z. 

1 Verdict of minor offence—- 
Under Criminal Law Amendment Act, 
1885 (c. 69).}—A jury may by virtue 
of the provisions of sect. 9 of the above 
Act, convict a panel of an offence 
under sect. 5, notwithstanding that 
the indictment does not sct forth that 























Act.—H.M. ADVOCATE v. WATSON 
phe): 13 KR. ce of Sess.) 6; 23 Sc. 
. 267.—SCOT 
ps — ———  ——.]}— H.M. ADvo- 
Y 
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Sect. 7.—The hearing: Sub-seci. 16, D. (b).] 


effect of the above Act is to set aside R. v. Flattery 
(2 Q. B. D. 410, C. C. R.), & it is a good defence to 
an indictment for rape that the carnal knowledge 
alleged in the indictment was had with the consent 
of the woman, even though such consent had been 
obtained by fraud, but the prisoner m be 
convicted of an indecent assault.—R. v. O'SHAY 

(1898), 19 Cox, ©. C. 76. 

Annotation -—Dbtd. R. v. Williams, [1923] 1K. B. 340. The 
decision in 2. v. O’Shay was given under a misappre- 
hension ; it isnot a binding authority (LORD HEWaRT, C.J.). 
3374, Indictment for assault & carnal knowledge 

—Verdict of assault.J—Indictment, that prisoner 

‘‘in & upon one D., a girl above the age of ten 

years, & under the age of twelve years, unlawfully 

did make an assault, & her, the said D., did 

then unlawfully & carnally know & abuse, against 

the form of the statute,’ etc. The offence of 
carnally knowing the girl was disproved, but the 
jury found prisoner guilty of a common assault :— 

Held: prisoner might be properly convicted of a 

common assault, on the ground that the indictment 

charged two distinct misdemeanours, viz. of assault- 
ing & also of carnally knowing D., & prisoner 

might be found guilty of cither of them.—R. v. 

GuTHRIE (1870), L. R.1 0. C0. R. 241; 391. J. M.C. 

95; 22 LL. T. 485; 34 J. P. 601; 18 W. R. 792; 

11 Cox, C. C. 522, C. C. R. 


Annotations :—Consd. R. v. Bostock ae) 17 Cox, C. C. 700. 
Refd. H, v, Coney (1 see), 8 Q. B. D. 534; Boaler v. R. 


33875, —— Upon an indictment the first 
count of which charged prisoner under Criminal 
Law Amendment Act, 1885 (c. 69), s. 5, with 
unlawfully & carnally knowing a girl between the 
ages of thirteen & sixteen years, & the second count 
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of which charged him with an indecent assault 
upon the girl:—Held: prisoner could be con- 
victed of @ common assault.—R. v. Bostock 
(1893), 17 Cox, C. C. 700. 

3376. .|—Prisoner was indicted under 
the statute for carnally knowing a child under the 
age of ten years :—Held: in default of proof of 
actual connection, prisoner might be convicted of 
an assault under 7 Will. 4 & 1 Vict., c. 85, 8. 11.— 
R. v. NICHOLLS (1851), 15 J. P. 357. 

3377. Indictment for unlawful carnal knowledge 
—Verdict of indecent assault—Though accused 
incapable of committing full offence.|—R. v. 
WILLIAMS, No. 204, ante. 

3378. Indictment for incest—Verdict of indecent 
assault—Criminal Law Amendment Act, 1885 
(c. 69), s. 9—Punishment of Incest Act, 1908 (c. 45), 

4 (3).]—S. was charged on an indictment with 
incest, contrary to Punishment of Incest Act, 1908 
(c. 45),s.1. The particulars of the offence alleged 
that he had had carnal knowledge of a female 
person who was ‘to his knowledge his daughter, 
she then being a girl under the aye of thirteen 
years, to wit, of the age of nine years. The jury 
convicted S. of indecent assault :—Held: by 
virtue of above Acts & since the offence was 
charged in respect of a girl under the age of thirteen 
years, the conviction was good.—R. v. SIMMONITE, 
[1916] 2 K. B. 821; 86L. J. K. B.15; 115 L. T. 
616; 81 J.P. 80; 25 Cox, C. C. 544; 12 Cr. App. 
Rep. 142, C. 0. A. 

3379. Indictment for burglary & larceny— 
Verdict of larceny.]|—On an indictment of burglary, 
prisoner may be acquitted of the breaking & found 
guilty of stealing in the dwelling-house to the 
amount of forty shillings.—R. v. WIiTHaAL (1772), 
1 Leach, 88, C. C. R. 











a ats ee a 


ATE v. BARBOUR (1887), 
468, —SCOT. 


a 


1 White, 











h. -J— Under an 
indictment Hbelling only a common 
law charge of rape, it is competent, by 
virtue of sect. 9 of the above Act, 
where the girl assaulted is proved to 
be under thirtecn years of age, for the 
jury to bring in a verdict of unlawfully 
defiling, or attempting to defile, under 
sect. 4 of that Act.—H.M. ADVOCATE 
v. MCLAREN (1897), 2 Adam, 395; 
25 R. (Ct. of Sess.) 25; 35 Sc. L. R. 
62; 58. L. T. 170.—SCOT. 


k. .]—Sect. 9 of 
the above Act provides that on any 
indictment charging the crime of rape, 
the jury may convict of any of tho 
offences in sects. 3, 4, & 5, of that 
Act & acquit the panel of the charge 
of rape.—H.M. ADVOCATE v. HKEN- 
DERSON (1888), 2 White, 157.— 




















-}—In the course 
of tho trial of an accused on @ com- 

laint which only libelled a common 
ae charge of attempt to ravish, 
prosecutor withdrew the charge, & 
asked for, & obtained from the jury, 
a verdict ‘of guilty of a contravention 
of sect. 5 of the above Act :—Held: 
_while the power created by ecct. 9 of 
the Act was available to a prosecutor 
although the Act had not been libelled 
in the complaint or indictment, it was 
not so available whore accused was not 
charged with committing one of the 
specified crimes, but only’ with 
attempting to do so, & where the 
original charge had been withdrawn 
from the jury with the result that they 
could not, as required by scct. 9, 
acquit accused of that charge before 
finding him guilty of the minor offence; 
in any event, the verdict could not 
stand, in respect that sect. 5 of the 
Act, created more than one offence, 
& that it was impossible to tell from 
the verdict of the jury of which of 





ee 


4hinse offences accused had been found 
guilty. Py Ae ee ae H.M. ADVOCATE, 
F914] 8. C. (J.) 85.—-SCOT. 


m. Indictment for unlawful carnal 
knowledge—V erdict of indecent assault.) 
—Indictment that prisoner ‘* in & upon 
one R., a girl under the age of fourteen 
years, feloniously did make an assault, 

her, the said R., then & there 
feloniously did unlawfully & carnally 
know & abuso,” otc. The evidence 
showed that the girl was between tho 
age of eight & nine years, & that the 
acts complained of were committed 
with her tacit consent, which consent 
was not procured by force or intimida- 
tion. The jury acquitted the prisoner 
of the felony, but found him guilty 
of indecent assault :—Held: the con- 
viction was right.—R. v. BRICE (1891), 
7 Man. L. R. 627.—CAN. 


Verdict of  assault,] — 
Prisoner was indicted for carnally 
knowing a child under ten years of 
age, & being acquitted by the jury on 
this charge, was found guilty of a 
common assault, without the child’s 
consent :—Held: the conviction was 
wrong, since an assault on the person 
is no legal ingredient in the offence 
charged.—IRt. v. WELDON (1845), 1 
ee 250.—AUS. 


-'—Deft. was charged 
with carnal knowledge of a girl under 
the age of ten years. The judge di- 
rected the jury that they might find 
deft. guilty of an assault with intent to 
commit the offence charged :—Held ; 
he was not bound to tell them that 
they might also find deft. guilty of an 
attempt to commit the Onenee —R, v. 
og (a) 1N.S.W.8S.C.R.N.S. 











p. Indictment for indecent assault 
—Verdict of assaulf.jJ—Deft. was tried 
on an information which charged him 
with having committed an indecent 
aszault on a female child under the 


age of tweive years. The judge in 
summing up told the jury they might 
find prisoner gul'ty of common asrauit, 
but he did not draw a distinction 
between the otfences nor tell the jury 
that an assault must be either without 
or against consent. The jury found 
deft. guilty of a common assault, 
The facts showed that there was no 
consent :—Held: the verdict of 
common assault was admissible under 
the information, but as the attention 
of the jury was not called to tho 
question of consent the conviction 
ought to he quashed.—It. v. BRrapdy 
noe 14N. SS. W. S.C. RR. 468.— 








q. -l—~In support of a 
prosecution against deft. for having 
committed an indecent assault upon 
a girl of the age of thirteen years, deft. 
was acquitted of indecent assault, but 
convicted of simple assault :—Zifeld ;: 

the conviction was valid.—R. v. 
AC Sa (1893) Q. R. 2 Q. B. 376.— 


Indictment for unnatural offence 
— Verdict of assavlt.j-—Deft., a boy, 
under the age of fourteen years, was 
tried & convicted of tho offence of 
committing an unnatural offence upon 
the person of a younger boy :—Held: 
deft. was inca sa er of committing the 
offence charged, & the conviction must, 
therefore, be set aside ; ; if the act was 
committed against the will of the 
other party deft. could be punished 
for an eae ae v. HARTLEN (1893), 
30 N.S. R. 317.—CAN. 


3379 i. Indictment for burglary & 
larceny—V erdict of larceny.]—Prisoners, 
being armed, forcibly entered a dwelling- 
house, put ‘the persons being therein 
in fear, & carried away the pr operey 

specified in the indictment :— 

2 though it appeared that a robbery 
had been committed, there might, 
nevertheless, be a ‘conviction for 


Part VIJ.—TrRiau or INDICTMENTS. 


3380. ——- -——— Form of verdict.J—R. v. 
HUNGERFORD (1790), 2 East, P. C. 618. 
3 vw. ButrrerworTtH, No. 





ipa ta |— 


38319, ante. 
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Or of housebreaking.}|—-On an 
indictment for burglary, by breaking into a house 
in the night time, & stealing to the value of £5 
or more, prisoner may be convicted of burglary, 
or of housebreaking, or of stealing in a dwelling- 
house to the value of £5.—R. v. Compron (1828), 
3 C. & P. 418. 

3383. Indictment for housebreaking—-Verdict 
of larceny.|—R. v. BULLOCK (1825), 1 Mood. C. C. 
3 24,n.,C0.C. R. 

3384. Indictment for warehouse breaking— 
Verdict of larceny.|—-An indictment for breaking 
into a warehouse & stealing goods, stated the 
offence to have been committed in the parish 
of St. Peter the Great, in the county of W. It 
appeared that only part of the parish of St. Peter 
the Great was in the county of W. :—Held: the 
indictment could not be supported for the breaking 
into the warehouse, but it was sufficient for the 
larceny.—R. v. Brooks (1842), Car. & M. 543. 

3885. Indictment for horse-stealing — Verdict 
of simple larceny.|—An indictment for horse- 
stealing must give the animal one of the descriptions 
mentioned in the statute. Therefore an indictment 
for stealing a colt, not saying whether it was horse 
or mare, will not be sufficient to take away clergy ; 
but prisoner may be convicted for simple larceny.— 
R. v. BEANEY (1820), Russ. & Ry. 416, C. C. Rh. 

3386. Indictment for larceny—Verdict of cheat- 
ing.]|—On an indictment for felony, if the jury find 
& special verdict that the money was obtained by 
playing with false dice, the ct. may give judgment 
for the trespass & misdemeanour.—LEESER’S CASE 
(1618), Cro. Jac. 497; 70 H. R. 424. 

Annotation :—Refd. R. v. Westboer (1739), 1 Leach, 12. 

3387. In dwelling-house—Verdict of lar- 
ceny.|—-Prisoners were indicted for stealing in a 
dwelling-house, persons being therein & put in 
fear :-—Held: prisoners were properly convicted 
of larceny.—R. v. ETHERINGTON (1795), 2 Leach, 
671; 2 Hast, P. O. 635, C. C. R. 
eras :—Refd. Peake v. Carrington (1821), 5 Moore, 


3388. Of lead, fixtures, etc.—Verdict of 
simple larceny.|—A person on a count, in the usual 
form, for stealing lead affixed to a building, cannot 
be convicted of larceny.—lht. v. GoocH & DEVoN- 
SHIRE (18388), 8 C. & P. 2938. 

Annotation :—- Refd. R. v. Molloy, [1921] 2 K. B. 364. 








larceny.—R. v. BLACKBURNE (1841), 
2 Craw. & DD. 188.—IR. 


Verdict of minor offence.) co 








but did not return to his employment 
or give up the proceeds :—IIeld: he 
uld not be convicted of embezzling the jur 
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8389, ——— Larceny Act, 1916 (c. 50), 
Ss. 8 (1).]—On an indictment under above Act, for 
stealing fixtures prisoner cannot be convicted of 
simple larceny.—_R. v. Montuoy, [1921] 2 K. B. 
364; 90L. J. K. B. 862; 85 J.P. 233; 37T. LR. 
611; 65 Sol. Jo. 534; 97 Cox C. CG. 34; 15 Cr. 
App. Rep. 170, C. C. A. 

38390. ——— As a servant— Verdict of simple 
larceny.|—An indictment charged that prisoner 
whilst servant of A. stole the money of A. It 
appeared that prisoner was not the servant of A. 
but the servant of B.:—Held: prisoner might be 
convicted of simple larceny.—R. v. eee 
(1858), Dears. & B. 447; 30 L. T. O. S. 2923; 22 








J. P. 97; 4 Jur. N.S. 146; 6W. R. re 7 Cox, 
C. C. 397, C.C.R. 
3391. ——— _ As. bailee—-Whether verdict of 


obtaining by false pretences good—lIf{ offence is in 
fact larceny.|—Applt. was tried on an indictment 
which charged her with larceny as a bailee. The 
jury acquitted applt. on the charge of larceny but 
convicted her of obtaining by false pretences :— 
Held: the conviction must be quashed. Under 
Larceny Act, 1916 (c. 650), 8s. 44, the jury can 
find prisoner guilty of obtaining the goods by 
false pretences, but only in circumstances which 
amount to an acquittal of the larceny.—kR. v. 
FISHER (1921), 91 L. J. K. B. 145; 86 J. P. 29; 
66 Sol. Jo. 109; 16 Cr. App. Rep. 53, C. C. A. 

3392. Indictment for receiving-—Verdict good 
though property embezzled & not stolen.|-—-On a 
charge for receiving goods knowing them to have 
been feloniously stolen & carried away, prisoner 
may be convicted if the goods have been embezzled, 
& he received them knowing them to have been 
embezzled.—R. v. FRAMPTON (1858), Dears. & B. 
585; 27 L. J. M. C. — 31 L. T. O. S. 1387; 
22 J. P. 338; 4 Jur. N. S. 5686; 6 W. RR. 514; 
8 Cox, C. C. 16, C. C. R. 

3393. Knowing goods to be ‘‘ feloniously 
stolen ’’-—Verdict of common law misdemeanour of 
receiving.|—-An indictment which alleges that 
prisoner unlawfully received certain good well 
knowing them to have been feloniously stolen, 
against the form of the statute, etc., but not 
containing the words ‘'& feloniously’’ after 
unlawfully,’’ is a good indictment for the common 
law misdemeanour of receiving.—It. v. GARLAND, 
f1910J 1K. B. 154; 70 L. J. K. B. 289; 102 L. T. 
254; 74J.P.185; 26 T. L. R. 1803; 22 Cox, C. C. 
292; 3 Cr. App. Rep. 199, C. C. A. 

3394. Indictment for uttering counterfeit coin 





competent, & contained = sufficient 
specification of the crime of which 
convicted accused.—KENNEDY 


—On a trial for offences, although the the proceeds.—H. v. MOHOMET (1881), v. H.M. ADVOCATE (1896), 2 Adam, 
alleged intention, viz. to commit theft 2N.8. W.L. R. 89.—AUS. b1; 23 R. (Ct. of Sess.) 28 ; 33 
has failed, the ct. can convict accused Verdict of false pretences.) Se. lL. R. 265; 38. L. T. 236. “Stor. 


of a minor offence if he has not been 


b. 
—A deft. indicted for a misdemeanour 


Verdict of misdemeanour.) 





pose cod. thereby. a pgs PRASAD for obtaining money nce false es k tai 
GuRU v. R. (1916), I Rt. 44 Gale. pretences, cannot under C. 8. C. c. 99, —Prisoner EN ae selmi ike 
338 IND” 8. 62, be found guilty oe larceny. wreck of a steamer, appropriated them 


t. Indictment for burylary—WVerdict 
of recel.}—P\tf. was tried on an in- 
dictment found against him for a 
charge of burglary, & the jury rendered 


That clause only authorises a con- 
viction for the misdemeanour though 
the facts froved amount to larceny. 
Where a deft. on such an indictment, 


to his own use. He was indicted for 

larceny, the property in the goods 

being laid in the ee of the steumer, 
1 


but at the trial the judge instructed 


a verdict of guilty of recel, upon which 
verdict pltf. in error was sentenced to 
be confined for two years in the 
penitentiary :—Held: no such verdict 
could be rendered on the charge of 
burglary for which pltf. in ecrror was 
tried, & no judgment be pronounced 
on such verdict, which was acco ey 
set aside.—ST. ‘LAURENT v. . (1881), 
7Q.L. R. 47.—CAN. 

a. Indictment for larceny — yea 
of embezzlement of proceeds of sale.J— 
Prisoner was iudicted for larceny of 
bottles belonging to his master who 
had commissioned him to sell them, 


had been found guilty of larceny :— 
ere aoe ct. ia no power under 
C. C. c. 112, 3, to direct the 
Sect to bo entered: me one of eullty, 
without the additional words.—R. 
gpa: (1862), 21 U. C. R. 523. CAN. 

—— ——J—R. v. BERTLES 
(1863), 13 C. P. 607.—CAN., 

d. Verdict of reset.J~—K. was 
tried on an indictment libelling two 
charges of sheep-stealing. The jury 
brought in a verdict of ‘‘ not guilty 
under the first charge, & under the 
second charge find accused guilty of 
reset ’’’:—Held: this verdict was 





the jury that they could not convict 
him of larceny. The prosecution then 
claimed a conviction for a _ mis- 
demeanour, & the jury found ac- 
cordingly :—Held: the conviction 
must be sustained. —R. vu. MARTIN 
(1872), 9 N.S. R. 124.—CAN. 
f. Indictment for stealing d& re- 
Ge Ra tact of tllegally using.|— 
ppcts. were charged with stealing 
at le & also with foloniously receiving 
cattle knowing thein to have been 
stolen. The judge explained to the 
ju the verdict which they were 
ntitled to return describing it as 


y 2 
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Sect. 1.—The hearing: Sub-sect. 16, D.(b), BE. & F.) 


after previous conviction—Verdict of uttering only.] 
—Prisoner was indicted for the felony of uttering 
counterfeit coin after a previous conviction for a 
like offence. The jury found him guilty of the 
uttering, but negatived the previous conviction :— 
Held: he could not be convicted of the misde- 
meanour of uttering —R. v. Tomas (1875), 
L.R.2 0. C. R. 141; 441. J. M.C. 42; 31 1. T. 
849; 39 J. P. 212; 28 W. R. 3443; 13 Cox, C. C. 


52.—C. C. R. 
Are -—Consd. R. v. Russell (1910), 6 Cr. App. Rep. 





3395. Indictment for perjury—Verdict of swear- 
ing false oath.|—-A false oath, sworn in an affidavit 
for the purpose of procuring the registration of a 
bill of sale, is a misdemeanour at common law, of 
which a person may be found guilty upon an 
indictment for setting out the facts, & concluding 
with the usual averment of ‘“ wilful & corrupt 
perjury,’’ which concluding words may be rejected 
as surplusage.—R. v. Hopaxiss (1869), L. R. 1 
CG. Cc. R. 212; 89 L. J. M. C. 14; 21 L. T. 564; 
34 J. P. 104; 18 W. R. 150; 11 Cox, C. C. 365, 
©. C. R. 

Annotations :--Consd. Boaler v. R. (1888), 21 Q. B. D. 284. 

Refd. R. v. Mhomas (1875), 31 L. T. 849. 


3396. Indictment for composing, printing, & 
publishing libel—Verdict of publishing only.]-— 
Deft. may be found guilty upon a count in an 
information which charges him with having 
composed, printed & published a libel, if he is 
proved to have published without having com- 
posed it.—R. v. Hunt (1811), 2 Camp. 583; 31 
State Tr. 367. 

Annotation :—Mentd. Darby v. Ouscley (1856), 1 H. & N. 1. 

3397. Indictment for publishing defamatory 
libel ‘‘ knowing the same to be false ’’—Verdict 
of publishing only.|—On an indictment for pub- 
lishing a defamatory libel ‘‘ knowing the same to be 
false ’’ deft. may be convicted of mercly publishing 
a defamatory libel. — BoaLer v. KR. (1888), 21 
Q. B. D. 284; 57 1. J. M. CO. 85; 50 1. T. 554 ; 
52 J. P. 791; 37 W. R. 29; 47. L. R. 565; 16 
Cox, ©. C. 4883; subsequent proceedings, sub nom. 
R. v. BOALER (1892), 67 L. T. 354, D.C. 

AInnotation :—-Refd. R. v. Munslow (1895), 11 T. L. R. 213. 

‘‘ illegally using.’? The jury acquitted 
prisoner of the offences charged & 
found them guilty of ‘‘ illegally act 


using.’? The ct. having on a special 
case stated sustained the conviction 


deft. guilty of the offence charged in 
the amended indictment :—Z/eld : an 

of one person which is intended to | 
endanger the life of auother person | 


CRIMINAL LAW AND PROCEDURE. 


E.. Special Verdict of Insanity. 


3398. ‘* Guilty but insane ’’—Must be specific.|/— 
The special verdict of ‘‘ Guilty, but insane ’’ must 
be found in unequivocal language.—R. v. HARDING 
rare 25 T. L. R. 189; 1 Cr. App. Rep. 219, 
C.C. A. 

38399. Whether right of appeal—Criminal Appeal 
Act, 1907 (c. 23), s. 3.|—When a special verdict 
is returned under Trial of Lunatics Act, 1888 
(c. 38), s. 2 (1), to the effect that accused was 
guilty of the act or omission charged against him in 
the indictment as an offence, but was insane at 
the time when he did the act or made the omission, 
& an order for his detention is thereupon made 
under that Act, s. 2 (2), accused is a person con- 
victed on indictment within the meaning of sect. 3 
of the above Act, & therefore has the right of appeal 
given by that sect.—R. v. IRELAND, [1910] 1 
K. B. 654; 70 L. J. K. B. 338; 102 L. T. 608; 
74.3. P. 206; 26 T. L. R. 267; 54 Sol. Jo. 543; 
22 Cox, C. C. 322; 4 Cr. App. Rep. 74, C. 0. A. 
Annotations :—Consd. R. v. Machardy, [1911] 2 K. B. 1144; 

Felstead v. R., [1914] A. C. 534. entd. Oaten v. Auty, 

[1919] 2 K. B. 278. 

3400. -|—Where upon the trial of an 
indictment a special verdict is returned under 
Trial of Lunatics Act, 1883 (c. 38), s. 2 (1), that 
accused was guilty of the act or omission charged 
against him, but was insane so as not to be re- 
sponsible according to law for his actions at the 
time when he did the act or made the omission, 
& an order for his detention is thereupon made 
under that Act, s. 2 (2), the accused is a person 
convicted on indictment within the meaning of 
sect. 3 of the above Act, & the finding that accused 
was guilty of the act or omission charged against 
him being a conviction, he has a right of appeal 
against the conviction.—R. v. Macnwarpy, [1911] 
2K. B. 1144; 80 L. J. K. B. 1215; 105 L. T. 
556; 76J.P.6; 28 T.L. R. 2; 55 Sol. Jo. 757; 
22 Cox, 0. C. 614; 6 Cr. App. Rep. 272, C. C. A. 
Annotations :—Consd. R. v. Hill (1911), 105 L. T. 751; 

Felstead v. R., [1914] A. C. 534. 

3401. .|—Upon an indictment for 
felonious wounding, applt. was found guilty, but 
insane. At the trial applt., who was undefended, 














pleaded that what he did was done in self-defence. 





| time ’:—Held: this verdict was one 
| of guilty, the rider being simply a 
statement to induce the et. to deal 
Jeniently with prisoner.—Q. v. ALDRED 


on the ground that the verdict returned 
was asubstantially accurate description 
of the offence, the High Ct. being of 
opinion that that decision was 
obviously right refused to grant special 
leave to appeal.—LILLIECRAP v. RK. 
(1905), 2 C. L. R. 681.—AUS. 

g. Indictment for forgery—V erdict of 
uttering forged es Le a v. PAXTON 
(1867),3 C. L. J. N.S. 117.—-CAN. 


h. indictment for fraudulent conver- 
sion—Verdict of unlawful appropria- 
tion.}—A conviction for unlawfully 
apron sting money so as to deprive 
of the advantage, ete., thereof, is good, 
although accused might, upon the 
evidence, have been convicted of a 
fraudulent. conversion as trustee. 
R. v. McIntTosH, [1893] Q. R. 3 Q. B. 
287; 23 5. C. IR. 180.—CAN. 

k. Indictment for administering 
poison with intent to endanger life-— 
Verdict of with intent to injure.j—Deft. 
was indicted for that he ‘ unlawfully 
did cause to be taken by B. certain 
poison, with intent. thereby to endanger 
the life of the said B.”? The judge 
amended the indictment so that it 
read, ‘‘did cause to be administered 
to or taken by B. certain poison, with 
intent thereby to injure, aggrieve, or 
annoy the said B.’”? The jury found 


includes an act to injure, aggrieve, 
or annoy such other person; & deft. 


.. -l une orgmal mnaictment, 
might, without any amendment, have 
been convicted of the offence of 
administering poison with intent to 
injure, aggrieve, or annoy.—lh. vv. 
Watt f1agar AQ ae Tt Tr AQy . ned 
D.L. R. 440; 19 O. W. N. 270.—CAN. 
PART VII. SECT. EL SUB-SECT. 16.— 


3398 i. ‘‘ Guilty but insane ’’—ATusl 
be specific.}—H.M. ADVOCATE Uv. SMITH 
& CAMPBELL (1855), 2 Irv. 1.—SCOT. 

3398 ii. -}--H.M. ADVOCATE 
e TIERNEY (1875), 3 Couper, 152.-~— 

3398 iii. ---— .}—~Prisoner was 
indicted for arson. In summing up 
judge directed jury that there was no 
evidence before them as to prisoner’s 
mental condition to justify them in 
finding that prisoner was incapable 
of understanding the nature & quality 
of the act & of knowing it was wrong. 
The jury said they found prisoner 
Guilty & handed to him the following 

ocument: ‘ We find prisoner guilty 
of setting fire to P.’s house & wish to 
add a rider that we think accused was 
not responsible for his actions at the 


tk ee a ree 





| 
| 


(1914), 33 N. A. L. R. 926.-—N.Z. 


for theft was that he was too drunk 
to form uw criminal intent. TT ; 
admitted the theft & did no 
drunkenness. There was no 6viaence 
of plea of insanity on the part of either 
of prisoners. The jury returned a 
verdict ‘“ Guilty with no criminal 
intent. Act committed while under 
the influence of temporary insanity ”’: 
—Held: verdict was ambiguous & 
uncertain, & a new trialwas ordered.— 
Rr. v. ADAMS & CARR, [1916] 35 
N. Z. i. R. 356.—N.Z. 


3398 v. ——--— .}—Accused was 
indicted for the manslaughter of her 
illegitimate child. The medical evi- 
dence was to the effect that the child 
dicd as the result. of throttling. The 
jury found that the death of the child 
was caused by the mother when she 
was not in a mental condition to 
realise the effect of her act :---Held: 
the verdict was not ambiguous, but 
was 0 finding of guilty, the jury not 
having found that accused was in- 
capable of understanding the nature 
& quality of the act, but only that she 
was notin a mental condition to realise 
the effect of the act.—R. v. HOLDEN, 
[1920) N. Z. L. R. 458.—N.Z. 





Part VIl.—TRIAL or INDICTMENTS. 


The only question the judge left to the jury was 
whether the applt. was insane :—Held: applt.’s 
defence, however weak, should have been left to 
the jury; failure to so leave it amounted to a 
miscarriage of justice; &, therefore, the conviction 
must be quashed. 

We have no means of going into the question 
of insanity since the decision in FR. v. Machardy, 
No. 3400, ante (Dar Linc, J.).—R. v. Hint (1911), 
105 L. T. 751; 76 J. P. 49 ; 28 T. L. R. 15; 22 
Cox, C. C. 625; 7 Cr. App. Rep. 26, C. C. A. 
Annotation Menta. R. v. Immer, R. v. Davis (1917), 26 

Cox, C.C 

3402. —— .|—A special verdict given under 
Trial of Lunatics Act, 1883 (c. 38), s. 2 (1), is one & 
indivisible & is a verdict of acquittal. Therefore 
accused who by the special verdict is found guilty 
of the act charged but insane at the time is not a 
convicted person within sect. 3 of the above Act, 
& cannot appeal from that part of the verdict which 
finds that he was insane at the time of doing the 
act.—FELSTEAD v. R., [1914] A. C. 534; 83 
L. J. K. B. 1132; 111 L. T. 218; 78 J. P. 318; 
30 T. L. Kh. 469; 58 Sol. Jo. 5384; 24 Cox, C. C. 
243; 10 Cr. App. Rep. 129, H. L.; affg. sub nom. 
Nt. v. FELSTEAD (1913), 30 T. L. R. 1438, C. C. A. 
Annotations :-—Apld. IR. v. Taylor, {1915} 2 K. B. 709. 

Refd. Itc TWonsuton, Houghton v. Houghton, [1915] 2 

Ch. 173. Mentd. Qaten v. Auty, (1919) 2 K. B. 278; 

Public Prosecutions Director v. Beard, [1920] A. C. 479. 

3403. .|—The Ct. of Criminal Appeal 
has no jurisdiction, cither under the above Act, 
or on a case stated under Crown Cases Act, 1848 
(c. 78), s. 1, to entertain an appeal by a person 
against whom a special verdict has been found that 
he was guilty of the act charged against him, but. 
that he was insane at the time, inasmuch as he is 
not a convicted person within the above-mentioned 
statutes.—ht. v. Taybor, [1915] 2 K.B. 709; 84 
L. J. K. B. 16713; 113 L. T. 513; 79 J. P. 439; 
31 T. L. R. 449 ; 59 Sol. Jo. 580 5 25 Cox, C. C. 84 ; 
11 Cr. App. Rep. 198, C. C. A. 











I, Verdict of Not Guilty. 


3404. Effect of —No appeal lies.}—A new trial 
cannot be had on an acquittal in criminal cases. 
R, v. READ (1660), 1 Lev. 9; 83 H.R. 271. 
«Annotations :—Refd. R. v. Bear (1697), 2 Salk. 646. 

Smith d. Dormer v. Parkhurst (1738), Andr. 315. 

3405. Accused entitled to immediate 
discharge—Liability for detention.]—PItf. was 
tried & acquitted at quarter sessions, & the chair- 
man directed that he should be discharged. Le 
was, however, taken by the prison warders to the 
cells below the ct. & was there detained until 
a warder had questioned him as to his name, 
parentage, & other particulars, & had taken a 





Mentd. 





PART VII. SECT. 7, SUB-SECT. 16. -- 
F. the judge 

34041. Mffect of—No appeal lies.}- - 
Qu.: whether it is proper to grant u 
new trial, where an individual or a 


| 


| 








the opinion of the 
of the 
justified in allowing the second charge 
to be preferred :—//eld: 
prisoner was tried & acquitted on the 
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note of his answers & of his personal & physical 
characteristics. He was then allowed to go. He 
then brought an action against the gaoler of the 
prison for damages for this unlawful detention :— 
Held: the gaoler was liable.—-MEE v. CRUICK- 
SHANK (1902), 86 L. T. 708; 66 J. P. 89; 18 
T. L. R. 271; 20 Cox, C. C. 210. 

38406. ——— Debars reference to previous con- 
victions |—A judge has no right to make public a 
prisoner's previous convictions after that prisoner 
has been tried & acquitted.—R. v. SmitH (1917), 


87 L. J. K. B. 676; 118 L. T.179; 34 T. L. R. 
9; 26 Cox, C. CG. 1533; 13 Cr. App. Rep. 9, 
Ce Ged. 


3407. Second indictment to be tried—Right of 
prosecution to trial by another jury.|—-Where a 
prisoner has been acquitted on one indictment 
the prosecution have no right to claim that a 
second indictment should be tried before another 
jury.—R. v. Sims (1904), 69 J. P. 8. 

3408. Whether accused entitled to copy of the 
record.|—-If A. be indicted of felony, & acquitted, 
& he has a mind to bring an action, the judge will 
not permit him to have a copy of the record, if 
there was probable cause of the indictment & he 
cannot have a copy without leave (HOLT, C.J.).— 
GROENVELT v. BURRELL (1697), as reported in 1 


Lid. Raym. 252; 91 KF. 2. 1064 ; 

Annotations :-—Mentd. R. v. Green (1714), Gilb. 231; TR. 
v. Dublin (Dean & Chapter) (1722), 1 Stra. 536; BR. v. 
Searborough Balliffs (1728), 1 Barn K. B. 113: R. v. 


Preston, Cheshire (1735), 2 Stra. 1040; Kvans v. Harrison 
(1762), Wiln. 130; Crowther ». Ramsbottom (1798), 
7 Term Rep. 654 ; R. v. Despard (1798), 7 Term Rep. 736 ; 
Brittain v. Kinnaird (1819), 1 Brod. & Bing. 432; R. v. 
Jtogers (1822), 1 Dow. & Ry. K. B. 156; Scott, v. Bye 
(1824), 2 Bing. 344; Basten v. Carew Orch B. & C. 
649; Tingle v. Koston (1825), 3 L. J. O. Cc P. 100; 
Garnett v. Ferrand (1827), 63. &C. 611; eae v. Nockells 
(1833), 10 Bing. 157; Bristol Grdns. v, wer (1834), 1 
Ad. & El. 264; Daniell ». Philipps (1835), 1 . & hl. 
662 ; Ridgway v. Hungerford Markct rie (1835), 4 Nev. 
& M. K. 2B. 797; Baillic v. Kell (1838), 4 Bing. N. C. 638 ; 
hk. uv. Thomas (1838), 8 Ad. & El. 183; Le p. Bartlett 
(1843), 7 Jur. 649; nee v. Leigh (1848), 12 Jur. 286; 
R. v. Hallett (185 1), 5 Cox, C. C. 238; Kx p. Napton 
Overseers (1856), 20 J. P. 581; Hoo ca v. Lane (1857), 
6H. L. Cas. 443; Phillips v. Whitso (1860), 2h. & i. 
804; Ha p. Fernandez et R. 832; Kemp v. 
Neville (1861), 10 CG. B.A N.S. Boe Ry, Saddlers’ Co. 
teeny 10 H. li. Cas. 404; Wildes v. en (1866), L. I. 
C. P. 722; Grimwood v. Moss (1872), L. R. 7 C. P. 360 ; 
Ro v. Nicholson, ete, Bolton JJ., R. : Greenhalgh, otc., 
Bolton JJ., Kx p. Bamber (1899), 81 L. 'T. 257; Serjeant 
v. Nash (1903), 89 Ju. T. 112. 


3409. |—A prisoner upon his acquittal 
is not entitled ea debito justitie to a copy of his 
indictment.—N. v. BRANUAN (1742), 1 Leach, 27. 

3410. .|—Qu.: whether a person tried for 
felony, & acquitted, has a right to have a copy of 
the record of his acquittal.—BROWNE v. CUMMING 
(1829), 10 B. & C. 70; 5 Man. & Ry. K. B. 118; 
2 Man. & Ry. M. C. 614; 8L.J.O.S. K. B. 89; 
109 i. R. 377. 








which he was 
(1893), 25 


for the offence for 
convicted.—Kh. ov. SMI 
N.S. lt. 138.-—-CAN. 


n. -}--When the ct. held that 
an indictment for forgery, on which 


ct. as to whether 


} 
county ct. was 


inasmuch as 





corpn. has been once acquitted on an 
indictment, even in cases of mis- 
demeanour. —R. uv. GHAND TRUNK Ry. 
Co. (1857), 15 U. C. R. 121.—CAN, 


lL. Preferring new charye.|—Deft. was 
conunitted for trial on a charge of 
larceny. He was tried & acquitted. 
After the acquittal, & while deft. was 
still in custody, the prosecuting 
attorney applied for leave to prefer 
another charge. Leave was given, & 
the prosccuting attorney preferred a 
charge upon which deft. had not been 
committed. Deft. consented to be 
tried on the second charge & was tried 
& convicted. A case was reserved for 


only charge on which he was com- 
mitted, &, inasmuch as that matter 
was completely disposed of, the judge 
had no further jurisdiction, & deft. was 
entitled to his discharge.—R. v. 7 
(1893), 25 N. S. R. 124.—CAN., 


m. .}— Deft. was committed 
for triul charged with an assault upon 
L. He was tried & acquitted. The 
prosecuting attorney thereupon pre- 
ferred a charge of an assault upon M. 
Objection was taken to the jurisdiction 
of the ct. to try deft. upun this charge, 
but the objection having been over- 
ruled, deft. consented to be tried, & 
was tried & convicted :—Held: the 
judge had no jurisdiction to try deft. 








wrisoner had been tried, could not 
e sustained, it) refused to 


with forging the nume of one M. as 
maker of the promissury note in 
question.--R. v. Diacon (1841), 2 
Craw. & D. 245.-—IR. 


3408 i. Wrhelher accused cenlitled to 
copy of the record. }—-After an acquittal 
no copy of an indictment should be 
fusnishod without the order of the 
judge or the flat of the A.-G.—HEANEY 
v. LYNN (1835), Ber. 55.—CAN. 

3408 ii. ——. ]}—R. v. SENECAL (1862), 
8 L. C. J. 286.- CAN, 
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7.—The hearing: Sub-sect. 16,G., H. & I.) 


ee 


G. Retirement of Jury to consider Verdict. 


3411. Jury must not separate—Nor converse with 
strangers.|—-The record, in a case of felony at the 
quarter sessions, after stating the indictment, plea 
of not guilty, & verdict of guilty thereon, added, 
that, because it appeared to the justices, that after 
the jury had retired, one of them had separated 
from his fellows, & conversed respecting his verdict 
with a stranger, it was considered that the verdict 
was bad, & it was therefore quashed, & a venire de 
novo awarded to the next. sessions :—Held: the 
iudgment was right.—R. v. FOWLER (1821), 4 
B. & Ald. 273; 106 E. R. 937. 

Annotations :-—Consd. R. v. Kettoridge, [1915] 1 K. B. 467. 
Refd. R. v. Murphy (1869), L. R. 2 P..C. 535; Crane v. 
Public Prosecutor, [1921] 2 A.C. 299. Mentd. Campbell v. 
R. (1847), 11 Q. B. 814; KR. v. Charlesworth (1861), 1 


B. & S. 460; Winsor wv. R. (1866), L. R. 1 Q. B. 289; 
R. v. Berger (1894), 63 L. J. Q. B. 529. 


3412. ——.]—R. v. KETTERIDGE, No. 3232, 
ante. 

3413. Necessity for privacy.|—The presence of a 
stranger in the room with a jury for a substantial 
time while they are considering their verdict is 
of itself sufficient to invalidate their verdict.— 
GOBY v. WETHERILL, [1915] 2 K. B. 674; 84 
L. J. K. B. 1455; 113 L. T. 502; 79 J. P. 346; 
31 T. L. R. 402, D. C. 


sl teal -—Refd. Fanshaw v. Knowles, [1916] 2 K. B. 








AND PROCEDURE. 


8414. Questions by jury—Must be asked 
publicly.;—If a jury, after retiring to consider 
their verdict, address a question in writing to the 
bench, it should be asked publicly.—R. v. LENTON 
(1919), 14 Cr. App. Rep. 105, C. O. A. 

3415. Must not be answered by an official of 
the court.|—After a jury had retired to consider 
their verdict the clerk of assizes went to their room 
in order to ascertain if they had agreed or were 
likely to agree. While there he answered questions 
put to him by jurymen & gave them certain 
advice. The jury convicted applt. who sought 
to prove the above facts by the evidence of three 
of the jurymen :—Held : the evidence was inadmis- 
sible ; but the ct., acting on the report of the clerk 
himself, quashed the conviction on the ground that 
the procedure was irregular & the interference with 
the jury substantial, so they were unable to say 
that the jury, in the absence of such interference, 
would have convicted applt.—R. v. WILLMONT 
(1914), 78 J. P. 352; 30 T. L. R. 499; 10 Cr. App. 
Rep. 173, C. C. A. 

Annotations :—Consd. Goby v. Wetherill (1915), 113 L. T. 

502. Refd. Ellis v. Deheer (1922), 127 T. L. R. 431. 

3416. Illness of juror—Attendance of doctor.]— 
Where a prisoner is tried for a capital offence, 
& the jury after the lapse of a reasonable time are 
unable to agree on a verdict, it is in the discretion 
of the presiding judge to discharge them, if he 
thinks a case of necessity for so doing is made out ; 





PART VII. SECT. a SUB-SECT. 16.— 


$4111. Jury must not separate—Nor 
converse with strangers.}—The verdict 
of the jury is vitiated by the mere fact 
of one of them having, without the 
leave of the ct. & after their retirement 
to consider their verdict, spoken to or 
held any communication with a person 
not a juror. It is not necessary for 
the ct. to inquire into the nature of 
the subject matter of the conversa- 
tion or communication.—BENI MADAB 
Kunpnv v. RH. (1918), 1. L. R. 46 Cale. 
207.—IND. 


$411 ii. .]—A jury cannot, 
in a criminal case, be allowed to 
separate after the delivery of the 
judge's charge until they are finally 
discharged: nor, except by consent, 
can they, even in custody of the 
sheriff, be removed to any place out- 
side the precincts of the ct. for their 
better accommodation. Where the 
jury, although agreed upon their 
verdict, were not able to draw it up 
in proper form before 12 o’clock upon 
Saturday night, the ct., in the absence 
of any arrangement for the reception 
of their verdict by consent, directed 
them to be locked up until Monday, 
with permission to go to church on 
Sunday, in the custody of the sheriff.— 
rene Fae (1845), 1 Cox, C. C. 


$413 i. Necessity for privacy.}—Deft. 
was indicted & tried for the erime of 
rape, committed upon the person of a 
girl a few weeks over the age of 
fourteen ycars. The jury’ found 
risoner guilty, & he was sentenced tu 
imprisonment for the term of one 
year. Before sentence there was a 
mnotion on behalf of prisoner to reserve 
a case, upon afiidavits of two of the 
jurors to the cffect that while they 
were deliberating in their room they 
called the sheriff in & asked him 
‘* whether they could report that there 
had been sexual connection, but with 
consent, & recommend prisoner to 
mercy,’’ to which the sheriff replied, 
‘“No, that they would be obliged to 
report deft. guilty or not guilty, & 
that if they found him guilty with 
a recommendation to mercy, the judge 
would give him a light sentence.’’ 
This was denied by the sheriff, who 








swore that all he said in reply to the 
question asked him was: ‘‘ Whatever 
your verdict is, bring it into ct.’’:— 
Held: as the case as reserved called 
upon the ct. to first decide the question 
of fact whether anything was said to 
the jurors by the sheriff to which 
objection could be taken, the ct. for 
this reason had no jurisdiction to deal 
with the question, & the conviction 
should be quashed.—R. v. BARNES 
= 42N.8.R.55; 4 E. L. R. 234. 


$413 ii. ./—The fact that the 
constuble in charge of a jury was in 
the room with them for a considerable 
time while they were considering their 
verdict :—Held: not to necessitate 
the discharging of the jury & trying 
accused over again, it being evident 
that the judge was of opinion, agreed 
with by the ct., that as the constable 
did not speak to the jurors or in any 
way seck to influence their verdict 
during the time he was in the room, 
his mere presence there could not lead 
to any miscarriage of justice.—R. v. 
CORRIGAN, [1919] 2 W. W. R. 81.— 
CAN. 

3414 i. Questions by jury—Must be 
asked publicly.J—A prisoner was 
charged with perjury. After the jury 
had retired to consider their verdict 
& after they had been absent several 
hours, they sent @ message to the judge, 
who had also Icft the ct., asking a 
question on a matter material to one 
of the issues being tried. The judge 
without communicating with prisoner 
or his counsel, sent an answer in 
writing by the sheriff to the jury. 
This answer was mercly a repetition 
of what the judge had said in his 
direction & contained no now matter. 
The jury brought in a general verdict 
of guilty. Somo days afterwards 
prisoner's attorney on discovering that 
@ communication had taken place 
between the judge & jury asked the 
judge to state a special case upon the 
ground that the trial was rendered 
a nullity by reason of this communica- 
tion :—Held: the communication be- 
tween judge & jury being on a matter 
material to the issue should have taken 
place in open ct. in the presence of 

risoner or his counsel, & as it had 
ken place in the absence of prisoner 
& his counsel the trial was a nullity.— 





R. v. FrrzGeRaALtD (1889), 15 V. L. Tt. 
40.—AUS, 


3414 ii. —-— ——.]—R. v. Grimus & 
LEE (1894), 15 N.S. W. L. R. 209; 10 
N.S. W. W. N, 211.—AUS. 


3414 iii. .}-At the trial of 
deft. on a charge of rape, there was 
evidence that after the offence, 
prosecutrix & her husband consulted 
asolr. who gave them a letter addressed 
to one of them & enclosed in an un- 
sealed envelope addressed to deft. 
The letter was shown to deft. & 
returned to the solr. but it was not 
produced at the trial nor was evidence 
of its contents given. While the jury 
were deliberating the judge received 
a request from the foreman, asking to 
see the icttcr. The judge instructed 
the Registrar to inforin the foremun 
that the letter was not available. The 
jury found deft. guilty. Counsel 
asked the judge to stato a case whether 
he was right in giving instructions to 
the jury in the way he did :—Held: 
application should be refused.—R. v. 
BATTERMAN (1915), 34 O. L. R. 225; 
8 O. W. N. 554.—CAN. 


Oo. After retirement — T'o wit- 
ness already examined cross 
examined. |-—-On a trial for murder, the 
jury, who had retired to consider of 
their verdict, returned to the box, & 
desired to put a question to a witness 
who had been exumined & cross- 
examined already :—Held: such re- 
examination was not allowable.—R. v. 
pee COOKE (1844), 3 Craw. & D. 


_ p. Illness of juror—Separation of 
jury— Attendance of doctor.]—After the 
jury had been given in charge, one of 
the jurymen was taken with a fit & 
removed, in charge of the sheriff & 
his physician, to his residence. The 
remainder of the jury subsequently 
adjourned to the sick man’s house, 
where upon his recovery a verdict of 
guilty was rendered :—Held: after the 
verdict had been recorded, it could not 
be disturbed.—R. v. PETER (1869), 
1 B. Cc. R. pt. 1, 2.—CAN. 


“3 Agreement as to 
piled a }—A juror being ill & the jury 
naving agreed as to one of two 
prisoners :—Held: a verdict as to that 
one might be received & the jury dis- 
charged as to the other prisoner.— 











Part VII.—TRIAL or INDICTMENTS. 


& the fact of the jury having been locked up for 
eighteen hours, & there being no prospect of their 
agreeing, & the duty of the presiding judge requiring 
his presence at the next circuit town, is a sufficient 
case of necessity to justify the discharge of the 
jury. But if at the next assizes prisoner wishes 
to object to his being then tried, on the ground that 
the first jury were improperly discharged, he should 
plead the facts that will show this by a plea in 
the nature of a plea puis darrein continuance. 

If after a jury are locked up to consider their 
verdict in a capital case, one of them is ill, the judge 
will allow a medical man to see him, & anything 
which the medical man in his discretion will give 
him bond fide as medicine, he may have, but not 
sustenance; but if it be proved by the medical 
man that if one of the jurors is further confined 
to deliberate, it will be dangerous to his life, & the 
jury state that they are not likely to agree on their 
verdict, the judge will discharge them, but the 
judge will not discharge the jury from any con- 
sideration of the time during which they have been 
locked up.—R. v. NEWTON (1849), 3 Car. & Kir. 
85; subsequent proceedings, sub nom. Re NuwTon, 
13 Q. B. 716. 

Annotation :—Refd. Winsor v. R. (1866), 30 J. P. 374. 

See, further, JURIES. 


H. Announcing the Verdict. 


3417. Whether prisoner must be _ present.]-— 
R. v. LADSINGHAM (1670), T. Raym. 193; 83 E. R. 
101; sub nom. R. v. LEGINGHAM, 2 Keb. 687; 
sub nom. R. v. LEDGINGHAM, 1 Vent. 97. 


Annotations :-—Refd. It. v. Carlile (1831), 9 L. J. O. S. K. B. 
250; Winsor v. R. (1866), 12 Jur. N.S. 91. 


3418. In misdemeanour.]|—R. v. WOODFALL, 
No. 3272, ante. 

3419. By foreman of jury—Whether assent of 
Jury presumed.j|—-In general the assent of all the 
jury to the verdict pronounced by the foreman 
in their presence & hearing, is to be conclusively 
inferred & no affidavit can in any case be admitted 





R. v. LEARY & Cooke (1844), 3 Craw. 
& D. 212.—IR. 


| Annotations :—-Mentd. Rochester 


victing accused of the charge of 


327 


to the contrary. But if all the jury were not 
resent when a verdict of guilty was delivered, & 
it is therefore uncertain whether they all heard the 
verdict pronounced by the foreman the ct. will 
with the consent of deft. grant a new trial.—R. 
v. WoOOLER (1817), 6 M. & S. 366; 2 Stark. 111; 
105 EH. R. 1280. 
Annotation :—Folld. Ellis v. Deheer, [1922] 2 K. B. 113. 
3420. Affidavits by jurymen that they 
did not hear or assent to verdict—Ground for new 
trial.| On an application for a new trial of an action 
tried before a jury, on the ground that the verdict 
as delivered by the foreman was not the verdict 
of the whole jury, the ct. admitted affidavits of 
certain of the jurors that they did not hear the 
verdict delivered & did not assent to it, &, accepting 
those statements to be true :—Held: they were 
not precluded from granting a new trial by the 
fact that the objection to the verdict was not taken 
until after the jury had been discharged.—ELuIis 
v. DEHEER, [1922] 2 K. B. 118; 91 L. J. K. Bz. 
937; 127 L. T. 431; 86 J. P. 169; 38 T. LL. R. 
605; 66 Sol. Jo. 5387; 20 L. G. R. 625, C. A. 


I. Reconsidering the Verdict. 


3421. Judge may refuse to accept verdict.]— 
R. v. Smirno (1804), 1 Russell on Crimes & 
Misdemeanours, 8th ed. 726. 

Annotation :-—Consd. R. v. Meany (1862), Le. & Ca. 213. 

3422. .}—At sessions the jury gave a special 
verdict, which was, in fact, a verdict of not guilty, 
& it was entered in the books of the clerk of the 
peace. Afterwards the chairman told the jury 
they must reconsider their verdict; & they gave 
a verdict of guilty generally, & the verdict was then 
altered in the book of the clerk of the peace :— 
Held: the ct. would refuse to interfere by 
mandamus to cancel the alterations.—N. v. HEWES 
(1835),3 Ad. & Hl. 725; 5L.J.M.C.45; 111 E.Q. 
589; sub nom. R. v. Hucuss, 1 Har. & W. 313. 


Corpn. vw RR. (1858), 
Coombe v. Edwards (1878), 42 J. P. 











kK. B. & KK. 1024; 
820. 


recorded, & a new trial was directed.— 


r. Right of jury to take indictment 
with t.}—The jury may be allowed to 
take the indictment with it when it 
retires to consider its verdict.—-lR. v. 
PARKIN, [1922] 1 W. W. ht. 732; 66 
D. L. R. 175; 37 Can. Crim. Cas. 35 ; 
31 Man. L. R. 438.—CAN. 

8. Discovery of new witness for 
defence— After retirement of jury--- 
Whether jury recalled. |—R. v. WYLLIE 
(1880), 3 L. N. 139.—CAN., 

t. Failure to supply refreshments 
to jury—Effect of.}--No substantial 
miscarriage of Justice is occasioned by 
failure to supply a jury with refresh- 
ment during a period of cight hours.— 
R. v. MuRRAY & MAHONEY (No. 2), 
[1917] 1 W. W. R. 404; 10 Alta. L. lt. 
275; 27 Can. Crim. Cas. 247; 33 
D, L. R. 702.—CAN. 
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3419 i. By foreman of jury—Whether 
assent of jury presumed. |—R. v. ForRD 
(1853), 3 C. P. 209.—-CAN. 

3420 i. Affidavits by jury- 
men that they did not hear or assent to 
verdict—Ground for new trial. }}—-Where 
the jury have given their verdict 
through their foreman, & such verdict 
has been entered up, the judge cannot 
subsequently grant a new trial upon 
affidavits of some of the jurors stating 
that the verdict so given was not the 
verdict of tho jury.—R. v. CARROLL 
(1886), 12 V. L. R. 859.—AUS. 

a Adding material words to 
verdict.}—Where, after the delivery of 
& unanimous verdict of the jury, con- 











rioting in connection with certain land 
& the crops thereon, possession of 
which was claimed by the complainant 
as well as by accused, the foreman of 
tho jury attempted to add that ‘‘ the 
land & the crops are all thcirs,’’ 
meaning that they belonged to accused, 
but was stopped by the judge on the 
ground that the verdict was quite 
clear in its terms, & it was therefore 
unnecessary to hear anything further 
from them :—Held; it was undesirable 
to stop the jury at such a stage of the 
proceedings ; the words the foreman 
attempted to add to the verdict were 
very material, &, accused having been 
seriously prejudiced by tho procedure 
adopted by the judge, there should 
be a new trial.—NaRAYAN CHANGA 
pAS (1902), I. L. R. 30 Cale. 485.— 


b. Interprelation.}——- On the trial 
of dcefts. on an indictment charging 
them with robbery with violence & 
wounding, on the jury bringing in a 
finding of ‘‘ guilty of assault,’ the 
chairman questioned the Crown at- 
torney as to its moaning, when he 
replied: ‘‘ Assault as charged in the 
indictment.’’ Tho chairman then 
asked the foreman, when he replied: 
‘We mean inflicting the blow with a 
bottle as described, but not puey of 
robbery,’’ &, on being questioned as 
to which prisoner, replied: ‘‘ Both,” 
whereupon the chairman indorsed the 
verdict on the record as_ follows: 
‘* Quilty of assault as charged, but not 

uilty of robbery,’’ he so interpreting 
he eee :—Held: the verdict was 
not properly interpreted & acted upon 
by the chairman, & was not rightly 


R. v. EDMONSTONE (1907), 10 O. W. RR. 
1065; 15 0. L. R. 325.—CAN. 

c. Guilty of crime ‘as laid before 
them.’’}—In a trial before a sheriff 
& a jury, the jury returned a verdict 
of guilty of the crime charged ‘‘ as laid 
before them.’’ In a suspension :— 
Held: there was no sufficient objection 
to the verdict in point of form.— 
LLoyp v. H.M. ADVOCATE (1899), 1 F. 
(Ct. of Sess.) 31.---SCOT. 
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8421 i. Judge may refuse to accept 
verdict.J—A., being charged with ob- 
taining money by false pretences, it 
epneared that A. had drawn & passed 
at G. a cheque on the O. Bank at Y. 
The jury found A. was “ guilty of 
drawing the cheque but intended to 
have provided funds to meet it if he 
had had suificient time.”” The judge 
refused to accept this as verdict of not 
guilty & insisted on an unambiguous 
verdict. ‘I'he jury retired, & presently 
returned a verdict of guilty :—Held-: 
the first finding was _ sufficiently 
ambiguous to justify the judge in the 
course he pursued, & conviction was 
sustained.~—ht. v. SHADFORTH (1866), 
5 N.S. W. S.C. R. 337.—AUS. 

3421 ii. ——-.])-—-Where prisoncr was 
charged with arson, the jury, after an 
hour’s deliberation, came into ct. with 
a verdict of not guilty; the judge 
refused to receive the verdict, & having 
read over certain portions of the 
evidence to the jury sent them back 
to reconsider their verdict. The jury 
returning into ct. a few minutes after 
with the same verdict. Prisoner was 
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3423. Unless jury insist—Second verdict 
the final one.]—Where a jury return what the 
judge considers to be an improper verdict, he may 
direct them to reconsider it, & is not bound to 
record it unless they insist upon his doing so. 
Where the jury reconsider their verdict & alter 
it, the second is the real verdict of the jury.— 
R. v. MEANY (1862), Le. & Ca. 213; 1 New Rep. 66; 
a2L. J. M. C. 24;7L. T. 393; 26 J. P. 822; 8 Jur. 
N.S. 1161; 11 W.R. 41; 9 Cox, C.C. 231, C.C. 1h. 

3424. Disclosure of document containing 
refused verdict.|—A judge is not bound to disclose 
a document from the jury purporting to contain 
a verdict which he does not accept.—R. v. 
ROBINSON (1922), 16 Cr. App. Rep. 140, C. C. A. 

3425. Effect of refusal to accept verdict—Mis- 
conception of law by judge.|—It. v. YEADON & 
BircuH, No. 3360, arte. 

3426. Ground for reconsideration—First verdict 
found on evidence of unsworn witness.|—On an 
indictment for felony, after the jury had delivered 
a verdict of guilty, it was discovered that one 
of the witnesses for the prosecution had given his 
evidence without having been previously sworn :— 
Held: the proper course to pursue was to direct 
the jury to reconsider the case, dismissing from 
their minds the evidence of that particular witness. 
—K. v. JAMES (1852), 6 Cox, C. C. 5. 

34.27. First verdict not clear.]—Where part 
of the finding of a jury is not clear in law, though 
another part of the finding is an acquittal on 
certain counts, the judge is entitled to direct them 
to reconsider their verdict.—R. v. ILUTCHINSON 
(1911), 7 Cr. App. Rep. 19, C. C. A. 

3428. |—The ct. will not entertain 
a case for the applt. inconsistent with the defence 
set up at the trial. A verdict that the prisoner 
‘killed’ the deceased ‘‘ without intending ’’ to 
do so, is incomplete, & the judge may properly 
direct the jury to reconsider it.—It. v. PyILPor 
(1912), 7 Cr. App. Rep. 140, C. C. A. 

3429. -]—In this case a Jury had given 
their verdict in a somewhat ambiguous form, but 
it appeared to be one of not guilty. On the sug- 
gestion of the judge they reconsidered it, & did 
not insist on their first verdict being recorded as 
one of not guilty, but, having been referred to the 
evidence, brought in a second verdict of guilty :— 
Held: the verdict of guilty was rightly recorded.— 
R. v. Ornisp (1912), 76 J. P. 8043 28 T. L. R. 296 ; 
7 Cr. App. Rep. 1738, C. C. A. 


J. Amending the Verdict. 

8430. Surplusage may be rejected.|] — Sur- 
plusage shall be rejected in a verdict in an indict- 
ment.—R. v. Untyn (1671), 2 Saund. 308; 85 
E. R. 1107. 

8431. Amendment not allowed—From judge’s 
notes.|—R. v. KrITs, No. 327], ante. 

3432. From clerk’s _notes.|] — Verdict 
general or special may be amended by the clerk’s 
notes in civil cases, but not in criminal.—R. v. 
Boup (1708), 1 Salk. 53; 91 I. R. 52. 

Arttin Mont: Selwood v. Methlyn (1729), 1 Barn. 


























remanded.—R. v CUNNINGHAM (1859), 
4 Nfid. L. IR. 398.—NFLD. 

d. Ground | for reconsideration — 
Dissent of juror.}-The jury in a 
criminal trial may be sent back for 
further deliberation when, upon being 
polled, one of the jurors dissents from 
the verdict of guilty announced by the 
foreman ; 
verdict of guilty may properly be 
accepted.—R. v. BURDELL (1906), 11 


e. Amendment 


arceny & 


O. L. R. 440; 7 0. W. R. 164.—CAN. 
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not 
Prisoners were charged with larceny 
of certain goods, & in a second count 
with receiving the same goods. 
é& & subsequent unanimous jury found pou a guilty of 
receiving, 
charged. Objection was then taken 


AND PROCEDURE. 


8488. Amendment allowed.] — Special verdict 
amended in a criminal prosecution.—ANON. 
(1706), 11 Mod. Rep. 84; 88 HK. R. 910. 

3434. From minutes.]—If there be minutes 
to amend a special verdict by, it may be amended 
even in capital cases (LORD MANSFIELD).—R. v. 
HAZEL (1785), 1 Leach, 368. 

Annotations :—Retd. R. v. Dudloy (1884), 49 J.P.69. Mentd. 

R. v. O’Connell (1844), 3 L. T. O. 8, 323. 

3435. Judge’s notes.|—Perjury was 
assigned on the following averments in evidence 
given by deft.: that A. promised V. £6 for his 
vote, & gave V.’s wife a sovercign. The jury 
after retiring found a verdict of not guilty on 
the first assignment, for want of sufficient 
evidence, & guilty on the second assignment. 
The verdict was so entered. The judge did not, 
at the time, make any note of his summing- 
up, but did so afterwards; &, having a distinct 
remembrance of it, & no doubt of the jury’s inten- 
tion, he on summons allowed the postea to be 
amended by entering a verdict of guilty on the 
first & third assignments, & not guilty on the 
second :—Held: (1) the amendment ought not 
to have been made, there being no note of a judge, 
or other document to amend by; (2) where there 
is such note or other document, the verdict may, 
on proper grounds, be amended in a criminal as 
well as in a civil case.—R. v. Viner (1840), 12 
Ad. & El. 317; 4 Per. & Dav. 161; 9 L. J. M. C. 
120; 4 Jur. 628; 113 E.R. 8338. 
anion :—.4s to (1) Refd. R. v. Fall (1841), 10 L. J. Q. B. 











8436. ——- Mistake in announcing verdict.]|— 
Though a verdict is recorded, yet if it appear 
promptly that it is not according to the intention 
of the jury, it may be vacated & set right.—R. v. 
PARKIN (1824), 1 Mood. C. C. 45, C. C. RK. 

3437. .]|—On the trial of an indictment 
for larceny, one of the jurors delivered a verdict 
of not guilty, which was entered in the minutes 
of the clerk of the peace, according to the usual 
practice. Prisoner was discharged out of the dock. 
Immediately he was discharged, & before the Jury 
had Jeft the box, others of the jury interfered, & 
said the verdict was guilty. Prisoner was brought 
back to the dock, & the jury was again asked what 
their verdict was. They all answered guilty, & 
the person who delivered the first verdict said, that 
he had said guilty. The chairman, thereupon, 
ordered a verdict of guilty to be recorded :—Held: 
the verdict of guilty was rightly recorded.—-h. v. 
VODDEN (1853), Dears. C. C. 229; 23 L. J. M. C. 
7; 22 L. T. O. S. 1073; 17 J. P. 7443 17 Jur. 
1014; 2 W. R. 55; 6 Cox, C. C. 226, C. C. R. 








K. Disagreement of Jury. 

3438. Minority may give way to substantial 
majority.])—A judge is entitled to suggest that the 
minority of a jury may subordinate their view to 
that of a substantial majority.—R. v. QUAR- 
TERMAINE (1919), 14 Cr. App. Rep. 109, 

rae 


"3439. Discretion of judge to discharge jury.]— 
R. v. COBBETT (1831), 2 State Tr. N.S. 789. | 


Annotations :—Consd. R. v. Winsor (1866), 10 Cox, C. C. 
276. Refd. R. v. Charlesworth (1861), 1 1. & S. 460. 





on behalf of one of prisoners that the 
verdict was irregular. The jury who 
had not left precincts of ct. were 
recalled by the judge & returned 
verdict of Jarceny against each prisoner 
upon which prisoners were sentenced : 
—Held: the first verdict was illegal, 
& second verdict a nullity & conviction 
must be sct aside.-—R. v. ATKINSON & 
aoe (1907),78.R. N.S. W. 713.— 


allowed.) — 


The 


were dis- 
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3440. ——— What is sufficient ground for dis- 
charge.|—-R. v. NEwTon, No. 3416, ante. 

3 Not subject to review.]|—Discharge 
of jury at a former trial no bar to a second trial, 
although the cause of discharge of jury does not 
appear upon the record, & they were not discharged 
from any real necessity :—Held: the judge 
presiding at the trial was sole judge as to whether a 
necessity for such a proceeding as discharging the 
jury had arisen; a discretionary power was 
vested in him, he must exercise his discretion, & 
there was no appeal to any other tribunal as to 
whether in exercising that discretion he had done so 
rightly.—R. v. DAvISON (1860), 2 F. & F. 250; 
8 Cox, C. C. 360. 


Annotations :—Consd. R. v. Charlesworth (1861), 1 B. & S. 
460. Refd. Winsor v. R. (1866), L. R. 1 Q. B. 390: R. 
v, poe en) 78 L.J. K. B.722; R.v. Richardson (1913), 


108 L. T. 

3442. -|—The record of a conviction 
for felony showed that on the trial of the indict- 
ment, the jury being unable to agree, the judge 
discharged them; that prisoner was given in 
charge of another jury at the next assizes, & a 
verdict of guilty returned, & judgment & sentence 
passed. On writ of error :—Held: the judge had a 
discretion to discharge the jury, which a ct. of error 
could not review. 
1 Q. B. 390; 7B. & 8.490; 35 L. J. M.C. 161, 
14 .. T. 567; 30 J. P. 374; 12 Jur. N.S. 561; 
14 W. R. 695; sub nom. R. v. Winsor, 10 Cox, 
C. C. 827, Ex. Ch. 

Annotations :-—Folld. R. v. Lewis (1909), 78 L. J. K. B. 722. 
Refd. R. v. Richardson, {1913] 1 K. B. 395. Mentd. 
Droege v. Suart, The Karnak (1869), L. RK. 2 P. CG. 505; 
R. v. Murphy (1869), L. R. 2 P. C. 535; BR. v. Littlechild, 
R. v. Heslop (1871), 40 L. J. M. C. 1373) R. vo. Payne 


(1872), 41 L.J.M. C0. 65; TR. v. Bradlaugh (1883), 15 Cox, 
C. C. 217; Crane v. Public Prosecutor, [1921] 2 A.C. 299, 




















34.43. May be exercised by justices at 
PART VII. SECT. 7, SUB-SECT. 16.— h. Retrial 
K. ment & 


WINsoR v. R. (1866), L. R. | 


on original indict- 
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quarter sessions.|—Where at quarter sessions two 
cts. are constituted for the trial of prisoners, & at a 
trial in one ct. the jury disagree, the jurisdiction 
to discharge the jury is not vested in the chair- 
man of the ct. of trial alone, but may lawfully 
be exercised by other justices. 

Qu.: if it is necessary condition of a valid 
discharge of the jury at a criminal trial that 
prisoner should be present, when the discharge is 
ordered.—R. v. RicHarpson, [1913] 1 K. B. 395; 
82 1. J. K. B. 333; 108 L. T. 384; 77 J. P. 248; 
29 T. L. R. 228; 57 Sol. Jo. 247; 23 Cox, C. C. 
332; 8 Cr. App. Rep. 159, C. C. A. 

34.44, Whether presence of accused neces- 
sary.]|—R. v. RICHARDSON, No. 3443, ante. 

See Nos. 3264, 3265, ante. 





SuB-SECT. 17.—JUDGMENT. 
A. The Allocutus. 


3445. Necessity for—In treason.]|—R. v. SPEKE 
(1689), 3 Salk. 358; Comb. 144; 91 HK. R. 872. 
Annotation :—Refd. O’Brien v. R., ete. (1849), 3 Cox, C. Cs 


360. 
——.J-—R. v. GEARY (1689), 2 Salk. 





3446. 
630; 1 Show. 131; 91 E. R. 532. 


B. Respite and Arrest of Judgment. 
(a) Respite. 

3447. Grounds for respite—Illness of accused. ]--— 
Convict for a libel being ill, was bailed before 
judgment. 

The offence is so great that an adequate punish- 
ment may endanger his life, & to lessen the judg- 
ment would be an ill precedent; therefore bail 
him for the present & we will give judgment when 


ponemcnt to enable him to consider 


_ 34401. Discretion of judge to discharge 
jury- -What is sufficient ground for 
discharge.|-—A juror being ill, & the 
jury having agreed as to one of two 
prisoners : -Jield: a verdict as to 
that one might be received & the jury 
might be discharged as to the other 
prisoner.—-hR. ov. Lary & CooKE 
(1844), 3 Craw. & D. 212.—-IR. 


3440 ii. -}--In a capital 
case, in the absence of any fatality or 
evidence necessity, a judge has no 
discretionary power of discharging a 
jury without their giving a verdict, 
because, after a long deliberation, 
they state that they cannot agree. 
ft is no sufficient reason, per se, for 
their dischurge, that, in the judge’s 
opinion, more than a reasonable & 
sufficient time has elapsed to enable 
them, if they could at all, to agree.— 
CONWAY & Lynci v. R. (1845), 4 L. T. 
O. S. 4538.—IR. 


f. Jury discharged — Necessity for 
return of names of jurymen.}—Sect. 29 
of Jury Act, 1862, does not impera- 
tively require that the names of jury- 
men should be returned to the box 
after verdict, when the jury have been 
discharged because of their inability 
to agroe, & tho same issue is triod again 
at the same session of the ct.—lh. v. 
GILLEN (1914), S. A. L. lt. 196,—AUS. 

&. Ground for new trial — By 
whom obtained. ]—Where, on the trial 
of prisoners indicted for breaking & 
entering a bank, the jury disagreed, 
& there was no time left for a second 
trial during the then sittings of the 
ct. :—Held: a trial could be obtained 
by the issue of a commission by the 
Govt., & the ct. could not order a new 
trial of the cause, or discharge the 
prisoners on their own recognisances.— 
R. v. WATSON (1876), 11 N. S. R. (2 
R. & C.) 1.—CAN. 





plea.j—Sect. 403 of the 
Criminal Procedure Code protects an 
accused against a subsequent trial for 
the same offences, & on the same facts, 
for any other offences for which a 
different, charge from the one made 
against him ‘* might have been inade,”’ 
but was not made, & not when such 
different charge was made at tho 
previous trial, & the jury disagreed 
as to it. Where a prisoner is unani- 
mously acquitted of some of the 
charges, & the jury are divided as to 
the rest & discharged, & he is ‘‘re- 
tried ” under sect. 308 of the Criminal 
Procedure Code before a different jury, 
he is not being ‘ tried aguin ” within 
sect. 403, but his retrial is on the 
original indictment & plea, & the ct. 
continues the trial before another jury, 
& the process may continue till a 
verdict is passed on all the counts.— 

v. NikMAL KANTA Koy (1914), 
I. L. R. 41 Calc. 1072.—IND. 


k. Accused released.)—~In a 
trial for murder the jury disagreed & 
accused was remanded under custody. 
The A.-G. thereupon ordered prisoner 
to be liberated, & he was discharged 
from custody. Two years later he was 
re-arrested on the same charge & 
brought to trial. <A plea of autrefois 
acquit was raised, & the judge directcd 
a verdict of acquittal to be entered, but 
suspended the order pending an appli- 
cation to have the order set aside or 
amended. On appeal :—Held : prisoner 
was not liable to be retried. Qu.:— 
whether the judge presiding at the 
second trial had the power to suspend 
the order for acquittal.—R. v. KELi- 
aa: (1909), 30 N. L. 437.— 


lL. Withdrawal of indictment— 
Whether accused entitled to acquittal. )}— 
Accused had becn put upon his trial, 
& the jury disagreed & were discharged. 
The A.-G. thereupon asked for a post- 








his course, & subsequently intimated 
that he did not intend to proceed with 
the prosecution :—Held : accused was 
not entitled to a formal verdict of 
acquittal.—R. v. PAIzEE (1917), 8. KR. 
15.—S. AF. 


PART VII. aaa SUB-SECT. 17.— 


m. Necessity for—In capital felonies. ] 
—Iu capital felonies, the allocutus is 
an essential formality, the omission 
of which renders the sentence void ; 
& accordingly where, prior to sen- 
tenee, it has been omitted to inquire 
of prisoner, if he have anything to say 
why sentence should not be pro- 
nounced, a writ of error will lie; but 
in such case, accused is not entitled to 
an order that ‘‘ he may depart without 
delay,’’ but will be sent back to the ct. 
of oyer & terminer to be sentenced 
anew.—Cayotrr wv. KR. (1887), 13 
Q. L. IR. 214.—CAN. 


n. Omission of words ‘‘ against him ”’ 
—Kffect of.j—The allocutus ‘why 
the ct. here should not proceed to 
judgment & execution,’’ omitting the 
words ‘‘ against him,’ is sufficiont 
when, looking to the record of the 
previous proceedings, it may reason- 
ably be intended that prisoner was 
uddrossed, & that the verdict had been 
pronounced in his case.—O’NEILL IN 
ERROR v. R. (1854), 24 L. T. O. 8. 
35.—IR. 


PART VII. SECT. 7, SUB-SECT. 17.— 
B. (a). 


0. Grounds for respite—- Error in 
sentence. }---W. & L. were charged on 
information with robbery. They were 
found guilty & sentenced to imprison- 
ment & to a whipping & flogging 
respectively. Prisoner’s counsel took 
no objection to the sentence. The 
gect. under which they were charged 
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Sect. 7.—The hearing: Sub-sect. 17, B. (a) & (b) 
& C.) 


he is better (LORD PARKER, C.J.).—R. v. BisHopPp 
(1716), 1 Stra. 9; 93 HE. BR. 351. 

3448. Plea of pregnancy—Application of 
plea.]|—Where the death sentence is respited until 
a woman is delivered of her child & before execu- 
tion she is found to be with child again, there shall 
not be a further respite of sentence.—ANON. 
(1536), Bro. N. C. 48; 73 E. R. 868. 











3449, ——.]—R. v. BAYNTON (1702), 14 
State Tr. 597. 

3450. ——.]—R. v. WYCHERLEY (1838), 
8 CO. & P. 262. 

3451. -]—Where a woman who had 








been condemned to death did not, when called 
upon to say why execution should not be done 
upon her, plead her pregnancy, the ct. would not 
permit that question to be formally inquired into, 
at the suggestion of her counsel that she was in 
fact with child.—R. v. HunT (1847), 2 Cox, C. C. 261. 

3452, ——- ——.]—R. v. THomAs (19086), 70 
J.P. Jo. 816. 

3453. By court of quarter sessions.|—-A ct. of 
quarter sessions has power to respite a judgment 
from one session to another, without adjourning 
the session.—K®EEN v. R. (1847), 10 Q. B. 928; 
2 New Mag. Cas. 271; 3 New Sess. Cas. 25; 16 
L. J. M. C. 180; 9 L. T. 0. S. 313; 12 J. P. 4; 


11 Jur. 1060: 2 Cox, C. C. 341; 116 EK. R. 352. 
Annotations -—Consd. R. wv. Westmorcland JJ. (1868), 
L. R. 3 Q. BB. 457. Reid. Campbell & Haynes v. R. 
cae “hee 2 New Mag. Cas. 356; R. v. Belton (1848), 12 
232: Rh. wv. Staffordshire JJ. (1857), 3 Jur. N.S. 
lids Te v. McLain, R. v. Barr (1922), 91 L. J. K. B. 562. 


(b) Arrest of Judgment. 

3454. Motion in arrest of judgment—Necessity 
for presence of accused.|—A motion cannot be 
made in arrest of judgment, or mitigation of 
punishment, on a conviction for a misdemeanour, 
unless deft. be present.—R. v. BUCKERIDGE (1683), 
2 Show. 297; Skin. 159; 89 E. R. 950. 

3455, -]—When a man is convicted of 
forgery or perjury, the ct. said they never allowed 
of any motion to be made in behalf of him, but 
upon his being brought into ct., though upon a 
conviction for a trespass or riot ‘they did.—R. v. 
Rowse (1729), 1 Barn. K. B. 148; 94 BE. R. 102. 

3456. J}—Deft., after conviction must 
be in ct. to move for a new trial.—R. v. Gipson 
(1734), 2 Barn. Kk. B. 412 ; Cunn. 29; 7 Mod. ep. 
205; Ridg. temp. If. 50; Sess. Cas. K. B. 123; 
2 Stra. 968; 94 Hi. h. 587. 
ag an :—Mentd. O’Neill v. Fitzgerald (1829), 3 Bli. 














3457, ———- ———.]— When conviction is removed 


does not authorise whipping or flog- 
ging although the sect. dealing with 
robbery in company does so. The 
error was not discovered until the 
sittings had been closed. When the 
judge, discovering the error, reopened 
the ct., respited the sentences & stated 
a case :—Held: the sentence must be ronounce 
amended by striking out so much as E 

directed the Vigben 7 & & pogsing.— 

R. v. WISHER (1896), 7 Q. . 52.— 

AUS. The. 





"Doubt as to admissibility 
of evidence-——&? jurisdiction. }—Prisoner 
was found guilty at the assizes, but the 
judge who presided at the trial, having 
entertained some doubts as to the 
admissibility of part of the ovidence 
for the prosecution, did not pronounce 
or record sentence, but bound prisoner 
by recognisance to appear & receive 
sentence at the ensuing assizcs, re- 
serving the question of the admissibility _, 
of the evidence for the consideration | 


64; 21.L. R. 50; 
IR. 


— Tharge not 


of the twelve judges. 
the twelve judgos having decided that 
the evidence was properly pooelers 
the conviction was held good. T 

next judge of assize entertaining oubta 
as to his jurisdiction, the offence not 
being a capital felony, declined to 
sentence. 
hereupon, bound by recognisance to 


been removed by certiorari :—Held: 


R. v. CHARLETON (1839), 2 vent & Ss. 
1 Craw. & D. 315.— 


PART VII. SECT. aaa 17.— 


Grounds Ps arrest of judgment 
sustained—LEvidence prov- 
ing offence of different character.) — 


AND PROCEDURE. 


by certiorari, no motion can be in arrest of judg- 
ment, unless deft. be personally present.—R. v. 
SPRAGG (1760), 2 Burr. 930; 97 HE. R. 637. 

3458. ———- May be made after Judgment by 
default.)—Upon an indictment deft. may move in 
arrest of judgment after a judgment by default.— 
v. DEMAN (1706), 2 Ld. Raym. 1221; 92 HE. R. 

06. 

3459. Grounds for arrest of judgment—Court 

satisfied no offence committed.|—R. v. WADDING- 


TON (1800), 1 East, 143; 102 KL. R. AG 
Annotations :—Refd. R, v. Plummer, 11902) 2 K. ae 
ate Mogul SS. Co. v. McGregor, Gow (eBo), 23 a. "B. 


3460. Repeal of statute.|—R. v. M‘KENZIE 
(1820), Russ. & Ry. 429, C. C. R. 

Annotations :—Folld. R. v. Denton (1852), Dears. OC. C. 3. 
Consd. R. v. Ellis, Zz p. Amalgamated Engineering Union 
(1921), 125 L. T. 397. 

3461. .|—A rule in arrest of judgment 
was made absolute on the ground that the con- 
viction being founded on a process subsequently 
made void by statute, could not be supported.— 
R. v. MAWGAN (INHABITANTS) (1838), 8 Ad. & El. 
496; 3 Nev. & P. K. B. 502; 1 Will. Woll. & H. 
438; 7L.J.M.C. 98; 2J. 2.517; 2 Jur. 841 ; 











112 E. Rh. 927. 

Annotations :-—Folld. R. v. Denton (1852), 18 B. 761. 
Distd. R. v. McLain, KR. v. Barr (1922), 91 L. J. <. B. 562. 
Refd. Barrow v. Arnaud (1846), 8 Q. B. 595; Spencer v. 


Hooton, Spencer v. Newton & Pycro t, Briggs v. G.N Ry., 
Parkinson v. Wigan Coal & Iron Co., Harrison v. Wigan 
Coal & Iron Co. (1920), 37 T. L. IR. 280 


3462. .|—After a statute has been 
repealed it cannot be acted upon in respect of a 
proceeding under it, commenced before its repeal, 
& in this respect there is no valid distinction 
between matters of form & substance. Where, 
therefore, between the finding of an indictment 
for non-repair of a road & plea pleaded, the 
statute upon which alone the indictment could be 
supported was repealed, & afterwards the indict- 
ment was procceded with & a conviction obtained, 
the ct. arrested the judgment.—R. v. DENTON 
(INHABITANTS) (1852), Dears. C. C. 3; 18 Q. B. 
761; 21L. J.M.C. 207; 19 L. T. O. S. 216; 16 
J.P. 471; 17 Jur. 453; 118 E. BR. 287, C. C. R. 


Annotations :-—Distd. Ik. v. MeLain, R. v. Barr (1922), 91 
zi - K. B. 562. Mentd. R v. Haughton (1853), 11. & B. 
Ql. 


8463. ——— Defective indictment—Effect of 
arrest of judgment.]—VAvux’s CASE (1590), 4 Co. 


Rep. 44a; 76 BE. R. 992. 
Annotations :—Refd. Willmott v. Tiler (1701), 12 Mod. Rep 
rig Jones v. Givin (1712), Gilb. 185; KR. v. Aylett (1785), 
1 Term Rep. 63; R. v. ae (1813), 1M. & S. 183; 
R. v. Drury (1849), 18 L. J. M. ene Wrote v. 
Wigges (1591), 4 Co. Rep. 45 b nodes & Cole 
ieee 2 Ld. Raym. 886; Grae: 7 Bay ‘ll Cl. & Fin. 








' Where a prisoner was convicted on an 
' indictment containing two counts, 
| Charging separate offences, & sentenced, 
& the evidence did not sustain the 
' charge in one of the counts, but proved 
an offence of a different character, 
the judgment was arrested.—RK. v. 
HATHEWAY (1866), 6 All. 382.—CAN. 


Yo a 


A majority of 


Prisoner was, | 





Trot guruy.j) —- vrnere vnree persons 

proceedings having | have been jointly indicted for a con- 
had | Bpiracy to murder, & severally pleaded 

' not guilty, but have severed their 


challenges, & the Crown has, conse- 
quently, proceeded to try one of such 
prisoners :—Held: upon conviction of 
such prisoner, judgment must follow, 
although the others have not been 
tried, & the possibility of the other 
prisoners being found not guilty, 
acthou h such a verdict would be a 
for reversing the judgment, 
8 noe a sufficient reason for holding 


Parr VII.—TRiau oF INDICTMENTS. 


3464. ».]—R 
(1660), 5 State Tr. 947; Kel. 7; 84 E. R. 1056. 
Annotations :—Refd. MQ. v. Kinloch (1746), Fost. 16, 25. 
Mentd. Crosthwaite v. Gardner (1852), 18 Q. B. 640. 


3465. 
arrested if the ground of objection does not 
appear clearly upon the record.—FRANCE v. WHITE 
(1840), 1 Man. & G. 731; 1 Scott, N. R. 604; 4 
Jur. 746; 133 EH. R. 526; sub nom. FRAME v. 
WHITE, 9 L. J. C. P. 337. 

3466. -|—The want of a scienter is 
an objection to an indictment for false pretences. 
But many objections fatal on demurrer are not 
available in arrest of judgment as in that stage of 
the case it is considered that everything put in 
issue was proved on the trial (WIGHTMAN, J.).— 
R. v. BOWEN (1849), 138 Q. B. 790; 4 New Sess. 
Cas. 62; 19 L. J. M. C. 65; 13 L. T. O. S. 282; 
13 Jur. 1045; 3 Cox, C. C. 483; 13 J. P. Jo. 
394; 116 EH. R. 1465. 

3467. |—After verdict it cannot be 
objected in arrest of judgment that the name of the 
parish in which the house was situated, & the name 
of the owner of the house were not proved.—R. v. 
Tipp (1849), 138 J. P. 556. 

3468. Civil proceedings instituted.]—Deft. 
being brought up for judgment for an assault, & 
it appearing that the prosecutor had commenced 
an action, which was still depending, for the same 
assault, the ct. refused to pass any judgment 
except that deft. should give security for his good 
behaviour, he having used violent language 
towards the prosecutor in addressing the ct., & 
this, although, at the time of deft. being brought 
up, the prosecutor offered to discontinue the action. 
ok v. MAHON (1836), 4 Ad. & Kl. 5753; 111 1K. 1. 

3469, Alleged perjury by witnesses at trial.] 
—Deft. was convicted upon the testimony of two 
witnesses upon an information for being concerned 
in unshipping uncustomed gcods; it was moved 
on behalf of deft. that the ct. would stay entering 
Judgment on the postea, because the witnesses 
were perjured & were intended to be prosecuted 
for perjury; the ct. refused to stay judgment on 
this allegation, there being no precedent of any 
such thing. But the chief baron secmed to think 
it might be done, if there had been an indictment 
of perjury actually found.—R. v. BELLING (1728), 
Bunb. 256; 145 EH. R. 665. 

8470, - -|—Indictment of witness for 
perjury no reason why the judgment should be 
postponed against the person convicted.—R. v. 
HAYDON (1763), 3 Burr. 1387; 97 EH. R. 888. 

3471. -|—The ct. will not, after 
verdict, arrest a judgment on affidavit that a bill 
has been found against a witness indicted for 
perjury on a material point of evidence given by 
him on the trial.—A.-G. v. WOODHEAD (1815), 2 
Price, 3; 146 BE. R. 2. 

Annotation :-—Refd. Thurtellv. Beaumont (1823), 1 Bing. 339. 






































C. Whether Presence of the Accused Necessary. 


3472. Where sentence of corporal punishment 
involved.|—-Sentence of corporal punishment not 


such Judgment, & all the legal conse- 
quences of such conviction of such 
prisoner, irregular.—IRt. v. AUEARNE 


|—Judgment will not be" 


ment, on the ground that he had failed 
to be of good behaviour since entering 
into the recognisances, by reason of 
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to be pronounced on a person in his absence.— 
ANON. (1774), Lofft, 400; 98 EK. R. 715. 

$473, ——.]—R. v. BiTHELL (1695), 1 Ld. 
Raym. 47; 91 E. R. 928; sub nom. R. v. BETHEL, 
5 Mod. Rep. 19. 


Annotations :—Refd. Re Hammond (1846), 9 Q. B. 92. 
Mentd. R. v. Mount (1875), l. KR. 6 P. C. 283. 


3474. .|—Judgment which involves cor- 
poral punishment cannot be given against any 
man in his absence.—R. v. DUKE (1697), Holt, 
K. B. 399; 1 Salk. 400; 90 BE. R. 1120; sub nom. 
R. v. Harris & DUKE, 1 Ld. Raym. 267; Skin. 
684; Comb. 447; 12 Mod. Rep. 156. 

Annotation :—Refd. It. v. Templeman (1702), 1 Salk. 55. 


3475. .j—After pleading guilty to an in- 
dictment, deft. may give evidence that justifies 
the fact in mitigation of punishment. 

Judgment for a fine may be given in deft.’s 
absence upon an undertaking by a stranger but not 
for any corporal punishment. 

Upon submitting to a fine after confessing 
indictment, affidavits may be read to prove that 
the prosecutor made the assault; otherwise after 
conviction.—R. v. TEMPLEMAN (1702), 7 Mod. 
Rep. 40; 1 Salk. 55; 87 E. R. 1081. 

3476. ——-.]|—Pcrsonal appearance will not be 
dispensed with on giving judgment, where the 
sentence may possibly be a corporal punishment.— 
R. v. HANN (1765), 3 Burr. 1786; 97 Iu. R. 1099. 
Annotation :—Mentd. R. v. Davie (1781), 2 Doug. K. B. 588. 

3477. Where sentence of corporal punishment 
not involved.J—It is not a matter of course to 
dispense with deft.’s presence upon giving judg- 
ment, where no corporal punishment is to be 
inflicted.—R. v. Harwoop (1738), Andr. 152; 
2 Stra. 1088; 95 bb. R. 340. 

3478. Where fine only inflicted.|—R. v. TEMPLE- 
MAN, No. 3475, ante. 








3479, ——-.|—R. v. Woopwanrp (1831),4C. &P. 
540, n. 
3480. .|—We do not think it necessary to 





postpone sentence because this is not a case for 
imprisonment; a moderate fine will meet the 
justice of the case (per Cunr.).—R. v. KINGLAKE 
(1870), 34 J. P. Jo. 327. 

3481. Felony.|—-R. vu. WALES, No. 3090, ante. 

3482. In misdemeanour—Special causes for 
absence.|—The ct. cannot compel a prosccutor to 
pay the expense of bringing deft. in custody up to 
reccive judgment for a misdemeanour; but if 
deft. is too poor to come up at his own expense, 
they will pass judgment upon him in his absence.— 
lt. v. Bottz (1826), 5 B. & C. 3384; 8 Dow. & Ry. 
K.B. 65; 41. 3.0.8. K. B. 262; 108 H.R. 125. 

3483, J—A justice convicted of a 
misdemeanour in his office, must attend in person 
to receive the judgment of the ct.; but upon an 
affidavit of age & infirmity, the ct. will dispense 
with his personal attendance.—R. v. CONSTABLE 
(1826), 3 B. & Ad. 659, n.; 7 Dow. & Ry. K. B. 
663; 3 Dow. & Ry. M. C. 488: 110 E. R. 241. 

3484. ——.]—R. v. RypER Burtron-(1874), 
38 J. P. Jo. 758. 

3485. Indictment removed to Queen’s Bench 
Division—Judgment for abatement of nuisance.]— 











made gf egermaes to the judge to 
reserve stato cases for the opinion 
of the ct. No objection was _ taken 


(1852), 6 Cox, C. C. 6.— IR. 


8s. Discretion of Crown.j—Deft. was 
convicted of libel, & released from 
custody upon entering into a recog- 
nisance with sureties to appear & 
receive judgment when called upon. 
The private. prosecutor obtained a 
rule nisi calling on deft. to show cause 
why he should not be ordered to 
appear at the assizes to receive judg- 


his having published further libels :— 
Held: it is only upon motion of the 
Crown in such cases that the recog- 
nisance of deft. & his bail are estreated, 
or judgment moved against the 
offender.—R. v. Youna (1901), 21 
C. L. T, 463 > 2 oO. L. R. 228.—CAN, 

t. After verdict — Must be by 
court's own motion.|}—Defts. at their 
trial upon indictments for murder 


to the charge to the jury. Verdict 
of guilty in each case. After verdict 
but before sentence in the case of L. 
counsel for accused stated he wished 
to move for a reserved case & also 
leave to appeal :—Held: after verdict 
any reservation of a case must be of the 
ct.’ own motion.—R. v. PERTELLA, 
R. v. LEE CHuna (1908), 9 W. L. R. 
241.—OAN. 
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Where deft. indicted for a nuisance in obstructing 
@ navigable river, allows judgment to go by 
default, & is under no recognisances to appear 
in the Queen’s Bench for judgment, the ct. will 
not in his absence give judgment that the nuisance 
be abated, though notice has been left at his resi- 
dence of the intention of the Crown to pray for 
judgment; the proper course being to sue out a 
writ of capias & proceed to outlawry.—R. v. 
CHICHESTER (1851), 17 Q. B. 504; 2 Den. 458; 
18 L. T. O. 8S. 188; 15 J. P. 784; 15 Jur. 1131; 
117 HE. R. 1875, C. C. R. 
Annotation :—Refd. RK. v. Williams (1870), 18 W. R. 806. 
3486. ——— Discretion of court.|—R. v. WILLIAMS 
(1870), 18 W. R. 806; 34 J. P. Jo. 307. 








D. Evidence to aid Determination of Sentence. 


3487. Whether admissible—On plea of guilty.]— 
When prisoner pleads guilty the judge may before 
passing sentence, in order to form an opinion as to 
the degree of culpability, hear cvidence as to the 
motive which induced prisoner to commit the 
offence; but where the offence is, by statute, 
punishable by a more severe sentence if accom- 
panied by circumstances of aggravation, such 
circumstances may be taken into account in passing 
sentence only if they have been charged in the 
indictment & be proved to the satisfaction of the 
jury or admitted by a plea of guilty.—-R. v. BR1GHT, 
[1916]2 Kk. B. 441; 851. J. K. B. 1638; 115 L. T. 
488; 80 J. P. 407; 32 T. L. R. 600; 25 Cox, C. C. 
540; 12 Cr. App. Rep. 69, C. C. A. 

Annotation :—Refd. R. v. Wheeler, [1917] 1 K. B. 283. 

3488. -|—Where prisoner pleads 
guilty to a misdemeanour at sessions of oyer & 
terminer, such as those of the Central Criminal Ct., 
he cannot be heard either by himself or his counse] 
in mitigation of punishment. Any facts which it 
is wished to convey to the ct. with that object 
must be in the form of affidavits. If in such 
affidavits irrelevant & scandalous matter be 
contained, the ct. will order them to be removed 
from the files of the ct.—R. v. GREGORY (1843), 
1 Car. & Kir. 228; 21. T. 0.8. 193; 1 Cox, C. C. 
31. 

3489. .|—When prisoner pleads guilty 
to an offence, the circumstances of which are not 
fully disclosed in the indictment, the ct. will 
require them to be proved before passing sentence. 
—R. v. GUMBRECHT (1843), 1 L. T. O. S. 623. 

3490. Police evidence—Written report.|— 
After conviction, the judge may receive from a 
police officer a written report of prisoner’s ante- 
cedents.—R. v. M‘Garnry (1908), 1 Cr. App. Rep. 
193, C. C. A. 

3491. Strictness of proof—Aggravation 
of offence.]—An officer of the ct. ought not to 
give informal information to the ct. in aggravation 
of deft.’s offence.——R. v. KENDRICK (1911), 6 
Cr. App. Rep. 117, C. C. A. 

3492. —~— Challenge of statement— 
Prevention of Crimes Act, 1908 (c. 59), s. 10 (5).)/— 
The practice of the police giving the ct., when 
about to pass sentence, all the information they 
possess about deft., though it may be hearsay or 
not strictly proved, is legal, & is recognised by the 
above Act. 

If prisoner challenges any statement it is the 
duty of the judge to inquire into it; if necessary 
he should adjourn the matter, & if it is of sufficient 
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a. Hvidence of previous convic- 
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importance he may require legal proof of it. Or 
he may ignore it, & if he does so he should state 
that he is not taking it into consideration. If 
prisoner does not challenge the statements, the 
ct. may take them into consideration (LORD 
ALVERSTONE, C.J.).—R. v. CAMPBELL (1911), 75 
J. P. 216; 27 T. L. R. 256; 55 Sol. Jo. 273; 
6 Cr. App. Rep. 181, C. C. A. 

3493. .|—Applt. applied for 
leave to appeal against sentence, & the application 
was referred to the full ct. because of a statement 
made by a police sergeant to which attention had 
been drawn by applt. 

Police officers ought to be most careful in their 
statements, but this statement went further than 
anything for which justification could be found in 
the documents. A statement made to the ct. 
by the police should be precise & accurate (LORD 
READING, C.J.).—-R. v. STRATTON (1914), 10 Cr. 
App. Rep. 35, C. C. A. 

3494. -}—When police officers 
give evidence after conviction for the information 
of the ct. as to the antecedents of prisoner, it is 
their bounden duty to exercise the most scrupulous 
care to ensure the accuracy of their statements.— 
R. v. ELLEY (1921), 85 J. P. 144; 15 Cr. App. Rep. 
143, C. C. A. 

3495. Sentence must be limited to charge 
proved or admitted-——Acts subsequent to the trial 
may be taken into consideration.|—-Where deft. is 























, brought up for judgment, his acts subsequent to 


cumstances, the proper object of using 
previous convictions is to determine 
the amount of punishment to be 


the trial may be considcred, either by way of 
aggravating or mitigating the punishment. But 
in such cases the ct. will take care not to inflict a 
greater punishment than the principal charge 
itself will warrant.—R. v. WITHERS (1789), 3 Term 
Rep. 428; 100 BE. R. 657. 

3496. —— -——-.|—R. v. No. 3487, 
ante. 

8497. Counsel on both sides may be heard.|— 
When any deft. shall be brought up for sentence 
on any indictment or information after verdict, 
the affidavits produced shall be first read & then 
any alfidavits produced on the part of the pro- 
secution shall be read, after which counsel for 
deft. shall be heard, & lastly counsel for the 
prosecution. 

When any deft. shall be brought up for sentence 
after judgment by default the prosecutor’s affi- 
davits shall be first read then the deft.’s affidavits ; 
after which counsel for the prosecution shall be 
heard, & lastly counsel for deft. 

If no affidavits shall be produced, counsel for 
deft. shall be first heard, & then counsel of the 
prosecution (LoRD KENYON, C.J.).—RH. v. BUNTS 
(1788), 2 Term Rep. 683; 100 HE. R. 368. 
sate :—Refd. R. v. Despard (1828), 6 L. J. O. 8S. M. CU. 


BRIGHT, 





3498. -|—Where some defts. suffer judg- 
ment by default, & others are convicted, after 
trial, all defts. must begin in addressing the ct. 


touching the punishment; & the prosecutor 
has the reply.—R. v. DESPARD (1828), 2 Man. 
& Ry. K. B. 406; 1 Man. & Ry. M. C. 444; 6 
L. J. O. S. M. C. 102; sub nom. ht. v. SUTTON, 
7 Ad. & El. 594,n.3 112 H.R. 504. 
Annotation :—Mentd. Mansell v. R. (1857), 8 E. & B. 54. 
3499. }—Where deft., having pleaded 
guilty to an indictment, is brought up for judgment, 
counsel for the Crown is to be heard before counsel 
for the deft.; & the affidavits in aggravation are 
to be read before the affidavits in mitigation.— 





awarded, should prisoner be convicted 
of the offence charged.—ROSHUN 
DOOSADH v. R. (1880), I. Li. R. 5 Cale. 
768 ° 6 C. L. R. 219.—IND. 


very special cir- 


Part VIJ.—Triau or INDICTMENTS. 


Bee DIGNAM (1837), 7 Ad. & El. 593; 112 BE. R. 
‘Annotation :—Mentd. R. v. Holbeck Ovursecne (1851), 16 
Q. B. 404. 


$500. Whether evidence by affidavit admissible.] 
pore bi Vv. BuUNTS, No. 3497, ante. 

3501. -}/—R. v. ELLs (1826),6 B. & C. 145; 
9 Dow. & Ry. K. B. 174; 5L.J.0.S. M. C. 25. 
Annotations :-—Mentd. R. v. Salisbury (1831),5 C. & P. 155; 

R. v. Westwood hy 4 C. & P. 547; R. v. Holden 

(1833), 5 B. & Ad. 347; R. v. Mansfield (1841), Car. & M. 

140; R. v. Palmer (1856), 2 Jur. N.S. 235; R. v. Wright 

ee Cox, C. C. 413; R. v. Ball, R. v. Ball, (1911) 


3502. —-—.]—-R. v. Dianam, No. 3499, anie. 
3503. —-—- Deponent under control of defendant.] 





—R. v. ARCHER (1788), 2 Term Rep. 205, n.; 100 


EK. R. 112. 

Annotations :—Consd. R. v. Wilson (1791), 4 Term Rep. 487. 
Distd. R. v. Pinkerton (1802), 2 East, 357. Mentd. R. v. 
Willett (1795), 6 Term Rep. 294. 

3504, ——~ .|—R. v. PINKERTON (1802), 2 

East, 357; 102 E. R. 405. 

3505. In mitigation of punishment.]— 

R. v. TEMPLEMAN, No. 3475, ante. 

3506. When facts should have been 

proved at the trial.]|—R. v. Rocu (1755), Say. 233; 

06 EK. R. 863. 























3507. ——.|—R. v. Winson (1791), 4 
Term Rep. 487; 100 EH. R. 1134. 
3508. J|—R. v. Haurin (1829), 9 


B. & C. 65; 4 Man. & Ry. K. B.8; 2 Man. & Ry. 
M.C. 63; 71. T.0.S.M. C0. 75; 109°E. R. 25. 





3<8508. —~ ———,.]—R. v. Cox (1831), 4 C. & P. 
a” e 
3510. -——J—R. v. Lioyp (1832), 4 


a Sees ree fe - eas B. 214; 110 E. R. 406. 
nnotations :-—Refd. lh. v. tt (1843), . B. 768. - 
Rt. Castee (1874), LR 9 Os B. aor Beatie es cEnene 








oo ———.]—R. v. GreaGory, No. 3488, 
ante. 
3512. Affidavit in aggravation of offence.]— 


R. v. TURNER (1718), 1 Stra. 139; 93 E. R. 435. 


3513. R. v. SHARPNESS (1786), 1 
Term Rep. 228; 99 I. R. 1066. 





eens 
e 








3514, —-—- —--~.]—R. v. ARCHER, No. 3503, 
ante. 

3515. -——- —-—.]—_R. v. Wrinson, No. 3507, 
ante. 

3516. —_— ——-..]~—-R. v. Moraan (1809), 11 


Kast, 457; 103 E. R. 1080. 


EL. By whom Judgment pronounced. 


3517. Death of judge since trial.J—R. v. Suipron 
(1730), | Barn. K. B. 401; 94 I. R. 270. 

3518. -|—Prisoner was convicted at borough 
quarter sessions, but sentence was postponed 
pending the hearing of an appeal to the C. C. A. 
The appeal was dismissed. The recorder having 
died before the next quarter sessions :—Held: the 
new recorder had jurisdiction to pass sentence upon 
prisoner.—R. v. PEPPER, R. v. Parr, [1921] 3 
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DESMARAIS (1922), Q. R. 34S. C. 513; | 
40 Can. Crim. Cas. 214.-—-CAN. | 
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K. B. 167; 90L. J. K. B. 1152; 85 J. P. 264; 37 

T. L. R. 863; 65 Sol. Jo. 715; 16 Cr. App. Rep. 

12, C.C. A. 

Annotation :-—Mentd. R. v. Halos (1923), 17 Cr, App. Rep, 193. 
3519. High treason—Hostilities outside realm.]— 

R. v. Lyncow (1903), as reported in 67 J. P. 41; 

19 T. L. R. 168. 


Annotations :—Mentd. R. v. Casement, [1917] 1 K. B. 98; 
lt. v. Middlesex Regiment Commanding Officer, 30th 
Battalion, Hz p. Freyberger, [1917] 2 K. B. 129; Tingley 
v. Miller, [1917] 2 Ch. 144; Re Chamberlain’s Settlmt., 
[1921] 2 Ch. 533; Fasbender v. A.-G., Kramer v. A.-G., 
[1922] 2 Ch. 850. 


F. Form and Record of Judgment. 


3520. Time & place of punishment—Not part of 
sentence.]|—The time & place of execution of a 
felon is no part of the sentence.- 
DOYLE & VALLINE’S CASE (1768), 1 Leach, 67. 

8521. -——— |—It is not the ordinary 
practice of any ct. of criminal jurisdiction, to make 
the day upon which execution of any corporal 
punishment is to be done, a part of the original 
sentence. The time of inflicting such punishment 
is usually left either to the discretion of the officer 
to whom the execution of the sentence belongs, 
or is appointed by a particular rule of the ct. or 
statute which awards the punishment.—ATKINSON 
v. R. (1785), 3 Bro. Parl. Cas. 517; 1 E. 1. 1471. 
Annotations :—-Mentd. R. v. Holt (1793), 5 Term Rep. 436 ; 

R. v. Gregory (1847), 16 L. J. Q. B. 281. 

3522. -]—In murder it is not essential 
to award the day of execution in the sentence, the 
statute in that respect being only directory; & 
if a wrong day is awarded it will not vitiate the 
sentence if the mistake is discovered & set right 
during the assizes.—R. v. WyaTr (1812), Russ. & 
Ry. 230, C. C. BR. 

3523. Consecutive sentences may be awarded— 
General rule.] — Consecutive sentences should be 
imposed sparingly.—R. v. CLARKE (1913), 9 Cr. 
App. Rep. 116, C. C. A. 

3524. Accused already serving one term.]— 
A judgment of imprisonment against a deft. to 
commence from & after the determination of an 
imprisonment to which a prisoner has been already 
sentenced for another offence is good in law.— 
WILKES v. R. (1769), 4 Bro. Parl. Cas. 360 ; Wilm. 
322; 2 BE. R. 244; sub nom. IR. v. WILKES, 4 
Burr. 2527; 19 State Tr. 1075, H. L. 

Annotations :—Consd. Castro v. R. (1881), 6 App. Cas. 229. 
Refd. Butt v. Conant tet 1 Brod. & Bing. 548; O’Con- 
nel] v. J. (1844), 11 Cl. & Fin. 155; RR. vu. Cutbush (1867), 
L. R. 2. Q. B. 379; R. v. Martin, [1911] 2 K. KB. 450. 
Mentd. Entick v. Carrington (1765), 2 Wils. 275; Barring- 
ton v. R. (1789), 3 Term Hey 499; Steel v. Sowerby 
(1795), 6 Term Rep. 171; Thellusson v. Woodford (1798), 
4 Ves. 227 ; Wood v. Plant (1807), 1 Taunt. 44 ; Beauchamp 
v. Tomkins (1810), 3 Taunt. 141 ; Moody »v. Stracey (1812), 
4 Taunt. 588; Stockdale v. Hansard (1839), 2 Per. & Dav. 
1; Gray v. R. (1844), 6 State Tr. N.S. 117; Re Reay 
(1847), 8 L. T. O. S. 476; Douglas v. R. (1848), 12 Jur. 
974; Wray v. Toke (1848), 17 L. J. M.C. 183; Wright v. 
R. (1849), 14 Q. B. 148; Kastern Archipelago Co. v. ht. 
(1853), 2 BE. & B. 856; He p. Newton (1855), 4 KH. & B. 














a subsequent assizes has 
to pronounce sentence 


judge at 
jurisdiction 


b. Capital sentence—Court of King’s 
Bench.|—A criminal convicted at a 
ct. of oyer & terminer of a capital 
felony may be brought up to the Ct. 
of K. B. for sentence.—R. v. KENREY 
(1836), 5 QO. S. 317.—-CAN. 


c. Another judge of same court.J— 
Whereas an accused is convicted before 
one judge of the Sessions with juris- 
diction to try indictable offences under 
Criminal Code, Part XVIII., & before 
sentence is pronounced, the judge 
becomes incapacitated or unable for 
any reason to pronounce sentence, 
another judge of the same court 
within the same territorial district, 
may impose the sentence.—-R. v. 


d. Next judge of assize.}—Prisoneor 
was found guilty at the  assizes, 
but the judge who presided at the 
trial did not pronounce or record 
sentence, but bound the prisoner by 
recognisance to appear & receive 
sentence at the ensuing assizes. The 
next judge of assize entertaining doubts 
as to his jurisdiction, the offence not 
being a capital felony, declined to 
pronounce sentence. Prisoner was, 
thereupon, bound by recognisance to 
appear in the Ct. of Q. B., & receive 
sentence. The proceedings having 
been removed by certiorari :-—Held : 
next going judge of assize had juris- 
diction to pronounce sentence; a 


upon a 

WSSIZES, BS WELL LIL DUS UCHLOMLLUULB. =~ 
I. v. CHARLETON (1839), 2 Jebb & S. 
54; 21. L. R. 50.—IR. 


e. Court of Criminal 
In a case where a prisoner pleaded 
guilty to an indictment for larceny, 
which set forth a previous conviction 
for felony, & the judge, feeling doubts 
as to his power to puss scntence of 
transportation, reserved the question 
tor the consideration of the Ct. of 
Criminal Appeal, without sentencing 
prisoner :-— Held: that the ct. of 
criminal appeal had no jurisdiction to 
entertain such a case.—RK. v. BYRNE 
(1850), 1 I. ©. L. R. 100.—IR. 


Appeal.) — 
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869; R. v. Charlesworth (1861), 1 B. & 8. 460; Castro 
v. Murray (1875), 32 L. T. 675; Bradlaugh v. R. (1878), 
3 Q. B. DL. 607; Hines v. Hines & Burdett, [1918) P. 364 ; 
Gibbs v. Gibbs & Heathcote (1920), 123 L. T. 206. 


3525. ——- Accused found guilty on more than 
one charge.]|—lR. v. Wittiams (1790), 1 Leach, 
529, C. C. It. 

Annotation :—-Retd. R. v. Castro (1880), 5 Q. B. D. 490. 

3526. -|—In an indictment for per- 
jury, ©. was charged in one count with com- 
mitting the offence in an action in the Ct. of 
Common Pleas, & in another count with the like 
offence in a Chancery suit brought by him to 
prevent the setting up of certain defences. C. was 
tried at bar, & the jury found him guilty of the 
offences ‘‘ charged in & by both counts of the in- 
dictment,’’ whereupon he was sentenced to the 
maximum term of seven years’ penal servitude on 
each count, the second term to commence at the 
expiration of the first :—Held: (1) the verdict was 
a sufficient finding of guilty on each count; (2) 
2 Geo. 2, c. 25, does not necessarily require the 
infliction of a sentence under the previous law as 
well as that authorised by the Act; (3) the perjury 
committed in the Chancery suit was a separate & 
distinct offence from that committed in the action 
at common law; (4) separate judgments might be 
awarded upon several counts in one indictment 
charging distinct misdemeanours; & successive 
maximum terms of penal servitude might be in- 
flicted in respect of each count.—CastTro v. R. 
(1881), 6 App. Cas. 229; 50 L. J. Q. B. 497; 44 
L. T. 350; 45 J. P. 452; 29 W. R. 669; 14 Cox, 
C. OC. 546, H. L.; affg. S. C. sub nom. R. v. CASTRO 
(1880), 5 Q. B. D. 490, C. A. 

Annotations :-—Refd. R. v. Thompson, [1914] 2 K. B. 99. 
Mentd. R. v. Cox & Railton (1884), 1 T. L. R. 181+ Dixon 
v. Farrer (1886), 17 Q. B. D. 658, 

3527. -——— Effect of reversal of judgment as 
to one charge.|— Judgment was given that on each 
of four counts of an information deft. be im- 
prisoned ; on the first count ‘‘ for the space of 
two months now next ensuing;’’ on the second 
count, “‘for the further space of two months, to 
be computed from & after the end & expiration 
of his imprisonment ’”’ for the offence mentioned in 
the first count; on the third count, for the further 
space of two months, to be computed in like 
manner from the end of the imprisonment on the 
second count; & on the fourth count, for the 
further space of two months, to be computed in 
like manner from the end of the imprisonment 
onthe third count. The third count was adjudged 
on error to be insufficient :—Held: the sentence 
on the fourth count was not thereby invalidated, 
& the imprisonment on it was to be computed from 
the end of the imprisonment on the second count.— 
GREGORY v. ht. (1850), 15 Q. B. 974; 19L.J.Q. B. 
366; 15 Jur. 79; 5 Cox, CO. C. 252; 117 E. R. 
726, Ix. Ch. 

Annotation :—Refd. R. v. Castro (1880), 5 Q. B. D. 490. 
8528. Judgment should be for each separate 

charge.|—-On a conviction of two separate ottences 

of uttering counterfeit coin, in two counts, one 
judgment for two years’ imprisonment under 

2 Will. 4, c. 34,8. 7, is bad.— It. v. ROBINSON (1834), 

1 Mood. C. C. 413, C. C. R. 


Annotations :-—Consd. Castro v. R. (1881), 6 App. Cas. 229. 
Refd. R. v. Clarke (1853), 22 L. J. M. GC. 135. me 














CRIMINAL LAW AND PROCEDURE. 


3529. Identical concurrent sentences.|—An 
indictment contained four counts for extortion, 
& three counts for uttering forged licences. The 
jury having returned a verdict of guilty upon all 
the counts, the ct. passed sentence of the same 
identical term of imprisonment upon each count 
separately.—R. v. Carrer (1845), 4 L. T. O. S. 
352; 9 Jur.178; 9 J.P. Jo. 100. 

3530. Effect of general judgment on several 
charges—Where some counts are not good counts.] 
—O’CONNELL v. R., No. 3316, ante. 

3531. ——— .|—Where upon an indictment 
containing nine counts, the ct. of quarter sessions 
gave a general judgment that deft. be transported 
beyond the seas for the term of fourteen years; & 
a writ of error was brought on the ground that some 
of the counts were bad :—Held: the fourteen 
years must be taken to be the same fourteen years 
upon each count, & under 11 & 12 Vict. c. 78, 8. 5, 
the Ct. of Error, if there were one good count in 
the indictment, would be bound either to pronounce 
the judgment which ought to have been pronounced 
in the ct. below, or to remit the record to the 
sessions, in order that that ct. should pronounce 
the proper judgment.—HoLiLoway v. R. (1851), 
17 Q. B. 817; 2 Den. 287; 17 L. T. O. S. 182 ; 
15 J. P. 629; 117 EB. R. 18003; sub nom. R. v. 
HoiLtoway, 15 Jur. 825. 

Annotations :—Refd. Latham v. lt. (1864), 5 
R. v. Noel (1914), 10 Cr. App. Rep. 255. 
3532. In felony.]|—The first count of 

an indictment charged a stealing in the dwelling- 

house of D., above the value of £5. The second 

count charged simple larceny of the monies of D., 

on the day & year aforesaid. The jury process 

was to try ‘‘ whether the prisoners are guilty of 
the felony aforesaid,’’ & the verdict was ‘‘ that 
they are guilty of the felony aforesaid.’’ The 
ct. adjudged the prisoners to be transported for 
ten years :—Held: (1) the indictment charged 
two felonies, & in that respect was good; (2) if 
the two counts necessarily charged the same 
offence, the indictment would have been bad in 
arrest of judgment; (3) the word “‘ felony ”’ is not 
nomen collectivum ; (4) by the verdict the prisoners 
were found guilty upon one count only, not saying 
which; (5) the verdict was, therefore, bad for 
uncertainty ; (6) the judgment was also erroneous, 
not being warranted by the last count, & the ct. 
not being at liberty to apply the judgment to that 
part of the record, viz. the first count, which would 
support it.—CAMPBELL v. R. (1847), 11 Q. B. 814 ; 

2 New Mag. Cas. 354; 17 L. J. M. G. 89; 10 

L. T. O. S. 896; 12 Jur. 117; 2 Cox, C. C. 463 ; 

116 E. BR. 680, Ex. Ch.; affg. (1846), 11 Q. B. 799. 

Annotations :—Refd. Ryalls 7 R. (1848), 11_Q. B. 781; 
It. v. Charlesworth (1861), 1 B. & S. 460; Winsor v. R. 
(1866), L. R.1 Q. B. 289; KR. v. Castro eetiae 49 Tu. J. °. B. 
747; R.v. Pierce (1887), 66 L. J. M. Cc. 85; R. v. Paul 
(1890), 25 Q. B. D. 202; 
{1921} 2 A. C. 299. 

3533. In misdemeanour.|—The first 
count of an indictment charged an assault with 
intent to ravish; the second a common assault. 
The jury found deft. guilty of the misdemeanour & 
offence in the indictment specified, & the ct. 
adjudged him for the misdemeanour, to be im- 
prisoned two years, & kept to hard labour :— 
Held: the word ‘‘ misdemeanour’’ was nomen 
collectiivum, & the finding of the jury, therefore, 








B. & S. 635 ; 











Crane v. Public Prosecutor, 








d 7 ’ _ counts burglary & larceny, the former only question for them was whether 

PART VII. SECT a SUB-SECT. 17. charge was withdrawn. The jury prisoner was guilty of larceny, he 

returned a general verdict of guilty, could subsequently order the entry of 

f. Hifect of generul judgment on which was entered up:—Held: as the verdict to be amended by adding 

several charges—Where all except one the judge had a note of the withdrawal tho words ‘‘of larceny.’—R. v. 
withdrawn.|—At the trial of prisoner of the count for burglary, fa 


on an indictment charging in separate 


& oO 
direction by him to the jury that the 


O’CONNOR (1883), 1 N. Z Le. R.C. A, 
274.—wN.Z. 


Part VII.—TRiau oF INDICTMENTS. 


was in effect that deft. was guilty of the whole 
matter charged by the indictment, &, conse- 
quently, that the judgment was warranted by the 
verdict.—R. v. PowEuu (1831), 2 B. & Ad. 75; 
9L.J.0.8.M.C. 71; 109 HE. R. 1071. 


Annotations :-—Consd. O’Connell v. R. (1844), 11 Cl. & Fin. 


155. Refd. Campbell v. R. (1847), 11 Q. B. 814; Ryalls 
ae (1849), 11 Q. B. 795; Castro v. R. (1881),6 App. Cas. 


3534. 
2006, ante. 

3535. Record of sentence—Reference to statute 
unnecessary.|—It is not necessary in recording 
sentence to refer to the statute which gives the 
punishment.—MuRRAY v. R. (1845), 7 Q. B. 700; 
4L.J.Q. B. 357; 5L. ff. 0.8. 241; 10 J. P. 
21; 9 Jur. 596; 1 Cox, C. C, 202; 115 BE. R. 6538. 





—— ——.|—RyYAutrts v. R., No. 


G. Alteration of Judgment. 


3536. Alteration of sentence by court of trial— 
Before termination of sessions or term.]—~Scssions 
may altcr and set aside their own orders the same 
sessions.—ST. ANDREWS, HOLBORN (INHABITANTS) 
v. St. CLEMENT DANES (INHABITANTS) (1704), 2 
Salk. 606; Holt, K. B. 511; 91 BE. R. 514; sub 
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nom. ST. CLEMENT PARISH v. ST. ANDREW, HOL- 
BORN PARISH, 6 Mod. Rep. 287. 
Annotations :—Refd. R. v. General Assessment Sessions JJ. 


(1887), Ryde Rat. App. 268. Mentd. Whitaker v. Wisbey 
(1852), 12 C. B. 44. 


3537. ———.]—R. v. PRIcE (1805), 6 East, 
323; 2 Smith, K. B. 525; 102 E. R. 1310. 
Annotation :—Refd. R. v. Castro (1880), 5 Q. B. D. 490. 

35388. .|—The justices at sessions may 
alter their judgment during the continuance of the 
sessions.— R. vw. LEICESTERSHIRE JJ. (1813), 1 
M. & S. 442; 105 K. R. 165. 

Annotations :—Mentd. Penney v. Slade (1839), 5 Bing. N. C. 


319; Kh. v. Grant (1849), 13 Jur. 1026; R. »w. alsall 
rete ae (1878), 3 Q. B. D. 457; Ke pn. Evans, [1894] 


3539. .]—A record will not be amended 
after the term in which it has been filed.— ANON. 
(1824), M‘Cle. 251; 148 BK. R. 106. 

8540. Clerical error in record.|—ANON. 
(1837), 1 J. P. 187, n. 

3541. }—The ct. of trial has power 
to amend a clerical error in the order of com- 
mitment.—R. v. WOOLLEY (1909), 3 Cr. App. Rep. 
57, C. C. A. 

3542. Alteration of sentence by superior court-— 
Erroneous judgment.]—A sentence depending upon 


























8535 i. Record of sentence—Rceference 
to statute unnecessary. J]—An indictment 
for subornation of perjury concluding 
‘against the peace,’ does not render 
crroneous a sentence awarding a 
statutable punishment, subornation of 
perjury remaining a common law 
offence, & the statute merely regulating 
the punishment.—R. v. Rowk (1830), 
3 Ir. Tu. Rec. 1st ser. 153.—IR. 

g. Fine & imprisonment in alter- 
native.]—A conviction adjudging deft. 
to be imprisoned for twenty days, or 
pay £5 & costs, is bad.---lt. vu. WORTMAN 

h. .J—Pltf. was charged with 
lewd conduct & keeping a room or 
house of prostitution, & was fined_ $50, 
&, in event of non-payment, ordered 
to be imprisoned two months. There 
was evidence that the magistrate 
ordered him into custody, where ho 
remained till the fine was paid, but 
this was not put to the jury :--Held: 
the conviction in the alternative was 
bad, & the imprisoninent thereunder 
unlawful.-—MARTER v. PRYOR (1883), 
16 N.S. R. (4 RR. & G.) 498.—CAN. 

k. Ownership of property not speci- 
fled.|}—-A conviction for fraudulently 
taking away lumber, describing it as 
‘““the property of another,” is defec- 
tive ; tt should state the name of the 
ownor.—Ex p. HOLDER (1866), 6 All. 
338.—CAN. 

1. Offence incorrectly described.| — 
The conviction charged that prisoner 
did ‘unlawfully & maliciously cut 
& wound one Mary Kelly, with intent 
then & there to do her grievous bodily 
harm :—leld: the addition of the 
words ‘‘ with intent to do grievous 
bodily harm ”’ did not vitiate the con- 
viction, & prisoner might be lawfully 
convicted of tho statutory misdec- 
meanour of malicious wounding.-—— 
R. v. BOUCHER (1879), 8 P. R. 20; 4 
A. R. 191.—CAN. 

m. Venue of crime not stated.)-- 
Prisoner was convicted of keeping a 
house of ill-fame:—Held:; the con- 
viction was bad on its face for un- 
certainty in not naming a place where 
the offence was committed.—~Ilt. v. 
CYR (1887), 12 1. R. 24.—CAN. 

n. Omission of adjudication of 
forfeiture of fine imposed.}—Prisoner 
was convicted of keeping a house of 
ill-fame :—Held: it was defective 
because it did not contain an adjudi- 
cation of forfeituro of the fine imposed. 
—R, v. CYR (1887), 12 P. R. 24.—OAN. 


o. Right of accused to copy of 





record of acquittal.|—The books, indict- 
ments, & records of the ct. of quarter 
sessions, which are in the hands of the 
clerk of the peace, are public documents 
which every one who is interested has 
a right to see; & a deft. who has been 
tried & acquitted at the sessions is 
entitled to a copy of the record of 
acquittal, & it is not necessary to 
obtain the fiat of the A.-G. therefor.— 
R. v. SCULLY, SCULLY v. PETERS (1901), 
21 0. L. T. 482; 40. L. RR. 394.— 
CAN. . 

». Warrant of commitment — Cer- 
tiffed copy of sentence sufficient. }]—-The 
certified copy of sentence is sufficient 
warrant for the imprisonment of a 
convict in the penitentiary, & it is 
not necessary that it should contain 
every essential averment of the con- 
viction.—-SMITHEMAN v. KR. (1904), 
35 S. Cc. Rt. 490.—CAN. 


q. Necessity for statement of 
time from which imprisonment runs.}— 
A warrant of commitment need not 
state the time from which the term of 
imprisonment shall begin to run, as 
terms of imprisonment commence on 
& from the day of the passing of the 
sentence.—tx ». SMITHEMAN (1904), 
35 8. C. R. 189.—CAN, 


r. Necessity for cA A of 
venue.J—Where the venue is men- 
tioned in the margin of a commitment, 
in the case of an offence which does not 
require local description, it is not 
necessary that the warrant should 
describe the place where the offence 
was committed.—itz p. SMITHKMAN 
(1904), 35 S. C. RK. 189.— CAN. 


8. Incomplete.] — The war- 
rant of commitment stated that the 
deft. *‘ did steal a certain waggon,’’ 
ote., without alleging the absence of 
colour of right, & without laying in 
any person the property in the waggon : 
—Held: that the warrant contained 
a sufficiently definite statement of the 
alleged crime of theft.—R. v. LEET 
(1900), 20 C. L. T. 46.—CAN. 

t. Insufficient description of those 
convicted. }—A conviction of ‘* Roske 
& Messenger,’’ even if meant to be of 
two individuals named, is bad because 
of insufficiency of description of those 
convicted.—J?e Roskk & MESSENGER, 
[1919] 1 W. W. R. 341.—CAN. 


a. Ownership of property incor- 
recily statcd.}--Semble: a conviction 
is not invalid because it convicts 
accused for Sane goods, ‘* the 
property of Sheldon’s Store,’’ the goods 
eing stolen on the premises called 














Sheldon’s Store but being owned by 
Sheldon’s Storage & Commission Co., 
Ltd.—-J. vw. Patscn (1920), 2 W. W. RR. 
80; 32 Can. Crim. Cas. 316.—CAN, 

b. Alternative conviction—Doubt as 
to which of several offences accused is 
guilty of.|—Judgment in the alternative 
cannot be passed in cases in which it 
is doubtful whether accused is guilty 
of any one of the several offences 
charged, but where it is doubtful of 
which of those offences he is guilty, 
such an alternative conviction is 
iegal.—R. v. JAMURITA (1875), 7 
N. W. 137.—IND. 


ce. Solitary confincment-—Only when 
authorised by statute.) —- Sentence of 
solitary confinement cannot be pro- 
nounced upon a prisoner, except in 
a case where it is expressly authorised 
by. statute.-—HOLLAND »v. JR. (1840), 
2 Jebb & 8S. 357; 27. L. R. 335; 1 
Cr. & Dix 545.—IR. 


d. Omission of word “ unluwfully.’’] 
—The omission of the word ‘“ un- 
lawfully ’? is no objection to a@ con- 
viction where the word is not used as 

art of the description of the offence 
in the statute creating it.—R. v. 


MELLISH, Re ReID, 2 J. R. 127.—N.Z. 


e. Date of offence not specifically 
statcd.|—Semble : where the offence is 
a continuing one a conviction is not 
bad merely because it does not state 
specifically the date of the offence.— 
ar (1907), 26 N. Z. L. R. 1268. 





PART VII. SECT. 7, SUB-SECT. 17.— 


3536 i. Alteration of sentence by court 
of trial-—Before termination of sessions 
or term.jJ—-When the judge omitted, 
in pronouncing judgment on a con- 
viction for murder, to order that the 
bodies of prisoners should be buried 
within the precincts of the gaol as 
directed by the 4 & 5 Will. IV. c. 26, 
8. 2; but, on a subsequent day, on 
ruling the book at the close of the same 
assizes, in the absence of prisoners, 
ordered the clause in question to be 
inserted :—Held: the sentence was 
illegal, notwithstanding 6 & 7 Will. 
IV. c. 30, 8. 2.—-R. v. Hartrnetr & 
espe (1840), Jebb Cr. & Pr. Cas. 


— 


3542 i. Alteration of sentence by 
superior court—Erroncous judgment. }— 
F. was indicted for a previous con- 
viction & subsequent felony, convicted, 
& sentenced to five years’ penal ser- 
vitude. Upon writ of error by the 
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Sect. 7.—The hearing: Sub-sect.17,G. & H. Part 
VIII. Sect. 1: Sub-sect. 1.] 


time, passed for a period longer than the law 
authorises, cannot be reduced so as to carry it 
into effect for the prescribed legal time. 

Nor can the judgment in such a case, when im- 
peached upon error, be remitted to the inferior 
ct. to amend; it must be reversed.—R. v. ELLIs 
(1826),5 B. & C. 395; 8 Dow. & Ry. K. B. 178; 
4 Dow. & Ry. M. C. 29; 5L.J.0.8.M.C.1; 


108 BK. R. 147. 

Annotations :—Folld. R. v. Bourne (1837), 7 Ad. & El. 58 ; 
R. v. Silversides (1842), 3 Q. B. 406; Drury v. R. (1849), 
3 Cox, C. U. 252. Refd. Campbell vw. R. (1847), 11 Q. B. 


814. 

3543. .|—An erroneous judgment can- 
not be remitted by the Ct. of K. B. to the sessions 
to be corrected, nor can the former ct. pronounce 
another.—R. v. BOURNE (1837), 7 Ad. & EI. 58; 
6L. J. M. C. 129; 112 E. R. 393; sub nom. 
BouRNE v. R., 2 Nev. & P. K. B. 248; Nev. & 
P. M. C. 339; Will. Woll. & Dav. 455; 1 J.P. 
186; 1 Jur. 542. 

Annotations :—Consd. Holloway v. R. (1851), 17. Q. B. 317. 
Refd. O’Connell v. KR. (1844), 1 Cox, C. C. 413; Gregory 
v. Brunswick (1846), 3 C. B. 481; Campbell wv. R. (1847), 
11Q. B. 814; R.v. Drury (1849), 3 Cox, C. C. 544. entd. 
Ha leis (1847),11 Q. B. 962; Douglasv. R. (1848), 

ur. 7 


3544. J|—A ct. of quarter sessions 
having, on conviction under the first mentioned 
Act, passed sentence of imprisonment with hard 
labour, this ct., on error, reversed the judgment 
& discharged deft.—R. v. SULVERSIDES (1842), 3 
Q. B. 406; 11 L. J. M. C. 82; 6J. P. 584; 114 
kK. R. 563; sub nom. SILVERSIDES v. R., 2 Gal. & 
Dav. 617; 6 Jur. 805. 

Annotation :—Refd. Cainpbell v. R. (1847), 11 Q. B. 814. 

3545. .|—H. was convicted of obtain- 
ing goods by false pretences, & also pleaded guilty 
to a charge of having been previously convicted 
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of alike offence. He was sentenced to seven years’ 
penal servitude :—Held: the term of seven years 
was wrong, & ought to have been for five years.— 
R. v. HoRN (1883), 48 L. T. 272; 47 J. P. 344 ; 
15 Cox, C. C. 205, C. C. R. 

3546. .}— Where, though the prose- 
cution has abandoned a count in the indictment, a 
general verdict has been returned, the ct. may 
amend the record of the verdict.—R. v. PROCTOR 
(1923), 17 Cr. App. Rep. 124, C. C. A. 

3547, Offence by undischarged bank- 
rupt.]—The punishment to which by Bkpcy. Act, 
1888 (c. 52), s. 31, an undischarged bkpt. who 
obtains credit without disclosing the fact that he 
is an undischarged bkpt. is liable, is imprisonment 
with hard labour for one year under Debtors Act, 
1869 (c. 62), s. 138, not imprisonment for two years 
under sect. 13 of that statute. If a statute pro- 
vides two degrees of punishment & it is doubtful 
which is the proper punishment for an offence, the 
ct. will apply the lighter—R. v. TurRNER, [1904] 
1K. B. 181; 73 L. J. K. B. 46; 89 LL. T. 676; 
68 J. P.15; 52 W. RR. 214; 20 T. L. R. 67; 48 
Sol. Jo. 85; 20 Cox, C. C. 590, C. C. R. 

3548. Clerical error in record.|—Prisoner 
was found guilty of an attempted larceny, but the 
record as drawn up stated that he was guilty of the 
felony :—Held: if this mistake had not been made 
a sentence of three ycars’ penal servitude could 
not have been passed. The sentence was accord- 
ingly reduced to one of twenty months’ imprison- 
ment with hard labour, & the record amended to 
accord with the verdict..—R. v. MALoy (1914), 10 
Cr. App. Rep. 52, 0. C. A. 

See Criminal Appeal Act, 1907 (c. 23). 


H. Place of Judgment. 


3549. Trial in one county—Sentenced in another 
county. ]-—R. v7. Hanes, No. 3090, ante. 

















Part Vill—Special Pleas. 


Sect. 1.—PLEA OF AUTREFOIS ACQUIT AND 
AUTREFOIS CONVICT. 


SUB-SECT. ].—IN GENERAL. 


3550. May be joined with plea of not guilty.j— 
To an appeal of manslaughter, a plea of autrefois 
convict & not guilty of the felony & murder afore- 
said, is not bad.—BRADLEY v. Banks (1611), 
ne Jac. 283; 1 Bulst. 141; Yelv. 204; 79 BE. R. 
Annotations :—~Mentd. Wilson v. Law (1694), 1 Ld. Raym. 

; BR. v. Tuchin (1 , 2 Ld. rm. 1061; Bi sle 

- Taps (t733) 3 Born. poser SDS Nery Perey 

3551. ~.J—R. v. WELSH (1828), MS. Car. 
Supp. 56, cited in Archbold’s Criminal Pleading, 
26th ed. p. 159. 

3552. Issue of autrefois acquit & not guilty— 





Not triable at the same time.]|—The jury cannot 
be charged at the same time to try the two issues 
of autrefois acquit, & not guilty.—R. v. ROcHE 
(1775), 1 Leach, 134. 

AR HOn :—Mentd. R. v. Sawyer (1815), 2 Car. & Kir. 


3553. Cannot be pleaded after plea of not guilty.] 
—Applt. & another person were charged upon a 
coroner’s inquisition with the murder of a child, 
& applt. was also charged alone upon an indictment 
with the manslaughter of the child, to both of 
which they pleaded respectively not guilty. 
Counsel for the prosecution offered no evidence 
upon the coroner’s inquisition for murder, & the 
jury by direction of the judge found a verdict of 
not guilty upon the inquisition. Before the jury 


Crown for the purpose of amending the , 


sentence, seven years being the mini- 
mum under the circumstances, neglect 
of the provisions of the statute regu- 
lating the procedure upon indictment 
for subsequent felony, 24 & 25 Vict. 


c. 96, 8. 116, was inferable from the | 
record :—Jicld; these provisions were | 


material, & the ct. quashed the con- 
siotio if7, sueoheress Lhe prisoner, 
R. uw. Fox (1866), 15 W. R. 106.— IR, 
PART VIII. SECT. 1, SUB-SECT, 1. 
{. May be joined with plea of not 
Leas fie _ “speedy trial.’’}—Before 
pleading either ‘‘ guilty ’ or “ not 
guilty,’ to a charge of stealing at a 





| offence. 


** speedy trial,”’ deft. filed a special 
plea of autrefoia convict, alleging that 
he had, on Sept. 24, 1913, been con- 
victed by _ two justices of the same 
Evidence in support of the 
plea was tendered, & argument heard. 
The judge decided against deft.: & 
thereupon he pleaded “not guilty.” 
Deft. was convicted :—-Held: at a 


| speedy trial accused, upon pleading 
not guilty,’’ has the right to raise as a 


defence the fact of a previous con- 
viction for the same offence.—R. v. 
TAYLOR (1914), 26 W.L. R. 652.—CAN. 

35531. Cannot be pleaded after plea of 
not guilly.}—Where, on an indictment 
fur murder, prisoner, by virtue of 


Criminal Justicc Administration Act, 
1914, 8. 39 (1), pleads not guilty to the 
offence charged, but guilty of man- 
slaughter, of which he could be lawfully 
convicted on the indictment, A.-G., 
on refusing to ask for judgment on 
such special plea, is entitled to have 
the trial for murder proceed. Such 
plea, of itself, does not place the 
prisoner in peril, &, accordingly, does 
not entitle him before sentence to 
tender a_ second plea of avwtrefois 
convict.—R. v. CLIFFORD (1914), 49 
I. L. T. 28.—IR. 

3558 ii. -J}—The only cases in 
which a plea of auircfois acquit or 
autrefois convict can now be established 





Part VIII.—Speciat PLEAs. 
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were sworn to try the indictment applt. handed | that day & the day of taking the inquisition, 


in an additional plea of autrefois acquit, &, the © 
jury having been sworn, applt. was first tried upon 
that plea. By direction of the judge, the jury 
found against ape on that plea, & he was then 
tried upon his plea of not guilty & was convicted. 
Upon appeal against the conviction on the ground 
that the judge ought to have held that the plea of 
auirefois acquit was good :—Held: applt., after 
having pleaded not guilty to the indictment, was 
not entitled to plead autrefois acquit in addition 
thereto so long as the plea of not guilty stood upon 
the record, & therefore he could not rely upon 
that plea as a ground for quashing the conviction.—- 
R. v. BANKs, [1911] 2 K. B. 1095; 81 L. J. K. B. 


120; 106 L. T.48; 75 J. P.567; 27 T. LL. . 575; 
55 Sol. Jo. 727; 22 Cox, C. C. 653; 6 Cr. App. 


Rep. 276, C. C. A. 

3554. Effect of informality.|—-R. v. CHAMBER- 
LAIN, No. 2402, ante. 

3555. J-—At the trial for manslaughter 
of prisoner who was undefended, a discussion took 
place between the judge & counsel for the prose- 
cution as to whether a plea of autrefois convict 
could be established. The judge decided that 
the plea could not be established & proceeded with 
the trial, & the jury convicted prisoner. Prisoner 
having appealed :—Held: 
that there had been no formal plea of autrefois 
convict, & no certificate drawn up did not prevent 
the Ct. of Criminal Appeal from doing what was 
right, & prisoner was thercfore entitled to appeal 
as if there had been a plea of autrefois convict, & 
the judge had held there was no case to go to the 
Jury upon the plea. 

Applt. was summarily convicted under Children 
Act, 1908 (c. 67), s. 12 (1), of wilfully neglecting 
her children in a manner likely to cause injury 
to their health. One of the children having sub- 
sequently died, applt. was thereupon indicted for 
manslaughter of the child, & was convicted :— 
Held: under sect. 12 (4) it is not open to a jury, 
if they come to the conclusion on the facts that 
accused is guilty of manslaughter, to return a 
verdict of wilful neglect, &, therefore, applt. had 
not been put in peril twice for the same offence, 
& could not sustain a plea of autrefois convict.— 
R. v. Tonks, [1916] 1 Kk. B. 443; 85 L. J. K. B. 
396; 114 L.T. 81; 80J.2P. 165; 32 T. L. R. 137; 
60 Sol. Jo. 12 225 25 Cox, ©. C. 228; 11 Cr. App. 
Rep. 284, C. C. ‘A. 

3556. Record must prove plea.|—Indictment 
charged that deft. on, etc., in the second year of 
the reign of the present King, kept a gaming house. 
Plea, that on, etc., in the fourth year of the reign 
of the present King, deft. was arraigned upon an 
indictment, which charged that deft. on Jan. 18, 
in the fifty-seventh year ot the reign of the late 
King, & on divers other days & times between 





ure those provided for in Crimes Act, 
1908, 8s. 403. An accused, who desires 
to plead autrefois acquit or autrefois 
convict may lose his right to do so by 
pleading ‘* not guilty ’? when arraigned | 
on the indictment.—Rh. v. HOLLAND 
(1914), 33 N. ZL. R. 931.—N.Z. 


g. Cannot be pleaded after plea of 
guilly.J—If prisoner wishes to plead 
autrefois convict or autrefois acquit he | 
must, do so by special plea. It is too 


proof.J}—tT. 


quently 


371.-—CANs 


rt ee 


the mere technicality - 





was convicted on May 16 
for selling liquor between Jan. 
& Apr. 18 preceding. 
convicted 

keeping liquor for sale between Feb. 14 
& Mar, 24, in the same year :—I/eld : n. 
the onus was on him to prove that the 
two charges were identical.---R. v. 
Mansun, Re TENNANT (1886), 25 N. B. RK. 


———,]—- Where a person 


kept a gaming house, etc., to the nuisance of the 
subjects of our lord the King, & against the peace 
of our lord the King, etc. The plea then averred 
the identity of the offences described in the two 
indictments, & the acquittal of deft. Upon 
demurrer to this plea, concluding with a prayer of 
judgment of respondeas ouster:—Held: (1) the 
plea was bad, because the indictment upon which 
the acquittal was alleged to have taken place, 
on the face of it, charged an offence committed 
in the reign of the late King, & it was not competent 
to deft. to show by averment that it was for the 
same offence as that charged in the indictment 
before the ct. because that would be in effect to 
contradict the record; (2) the Crown was entitled 
to final judgment, notwithstanding the form in 
which the demurrer concluded. 

A plea of autrefois acquit must show that deft. 
was leqilimo modo acquietatus, viz. that he was 
acquitted upon an indictment sufficient to induce 
punishment if he had been convicted, & charging 
the same offence (ABBOTT, C.J.).—R. v. TAYLOR 
(1824), 3 B. & C. 502; 5 Dow. & Ry. K. B. 422; 
2 Dow. & Ry. M. C. 487; 31, J. O. S. K. B. 68 ; 
107 E. R. 820. 

Annotations :-—As to (1) Refd. R. v. 





Jennings (1844), 4 


L. T. O. S. 233. Generally, Mentd. Hc yp. Bartlett (1843), 
7 Jur. 649; Gray v. Rt. (1844), 6 State 'I'r. N.S. 117. 
3557. : |\—A plea of autrefors convict stated 





that prisoner was indicted, convicted, & sentenced 
at a session of the peace held by adjournment on 
Friday, July 5. The record produced in support 
of the plea stated that the indictment was found 
at a session commenced & held on Monday, 
July 1; that the ct. was adjourned till Tuesday, 
July 2; & that the ct. having re-assembled on 
Thursday, July 4, was adjourned to Friday, July 5, 
when prisoner was tried & convicted :—Held: the 
plea of autrefois convict was not proved by the 
record, inasmuch as, for want of an adjournment 
from Tuesday to Thursday, the proceedings on 
the Friday were coram non judice, & therefore a 
nullity.— ht. v. BOWMAN (1834), 6 C. & P. 337. 

Annotation :—Mentd. R. v. Hughes (1835), 1 Har. & W. 313. 


3558. Verdict of jury final.|—Four persons were 
tricd for a rape, upon an indictment containing 
counts charging each as principal, & the others as 
aiders & abettors. They were acquitted, &, it 
being proposed on the following day to try three 
of them for another rape upon the same person, 
the second indictment being exactly the same as 
the first, with the omission only of the fourth 
prisoner, they pleaded autrefois acquit to the 
second indictment, averring the identity of the 
offences. To this plea there was a replication 
that the offences were different. Prisoners’ counsel 
put in the commitment & the former indictment, 
& also the minutes of the former acquittal, written 





-}--The burden of 
| SehoMaling the plea of autrefois acquit 
is upon accused.—R. v. CARVER, [1917] 
2W. W. It. 1170.—-CAN. 


21 
Ho was subse- | 
for unlawfully 


in cxtradition 
having been 


Available 

ceedings. }—PIiti. 
prisoned under the warrant of a police 
masistrate as a fugitive criminal who 
had been convicted of an extradition 
crime in the Phillipine Islands, was 


pro- 
im- 





late to claim to set up such plea after | 


the plea of guilty.—I. v. CAMPBELL 
(1913), 33 N. Z L. R. 804.-—N.Z 


h. Cannot be raised on appeal.}-— 
A plea of autrefois convict cannot be 
raised for the first time on appeal, — 


R. v. BURNS (1902), 19 S.C. 477; 12 
GC. T. h. 882.—S. AF. 
k. Identity of offences-—~— Onus 


J —-VOL. a1V. 





of | 


is convicted of an offence committed 
at a time falling within the period 
covered by a previous information 
upon which he was acquitted, in order 
to sustain a plea of autrefois acquit he 
must show that the offence for which 
he was convicted & that for which he 
was acquitted were identical.—Kx p. 
as (1899), 34 N. B. R. 577.— 


discharged on a writ, of habeas corpus. 
Subsequently, at the instigation of 
defts., he was again arrested on the 
same charge under the warrant of 
another police magistrate :—ZZeld ; the 
principle underlying the plea of autre- 
fois acquit is common to both indictable 


-tfences, & oxtradition proceedings.--- 
VICENTE SOTTO. v. ELCH (1913), 
9 Hong Kong L. R. 1.—HONG KONG, 

Z 
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Sect. 1.—Plea of autrefois acquit and autrefois con- 
vict: Sub-sects. 1, 2 & 3, A. & B.) 


on the indictment. On this evidence the jury 
found that the offences were the same, & it being 
referred for the opinion of the judges, whether 
there was any evidence to justify & support the 
verdict, &, if not, whether such verdict was final, 
& operated as a bar to any further proceedings by 
the Crown upon the second indictment :—Held: 
the verdict of the jury was final, & prisoners must 
be discharged.—R. v. LEA (1837), 2 Mood. C. C. 9 ; 
sub nom. R. v. PARRY, 7 C. & P. 836, C. C. R. 

3559. Withdrawal of plea.J|—(1) When, by 
reason of some defect in the record, prisoner has 
not been lawfully liable to suffer judgment for the 
offence charged, he has not been in jeopardy in 
the sense which entitles him to plead the former 
proceeding in bar to a subsequent indictment. 

(2) The plea [of autrefois acquit] has not concluded 
with pleading over to the felony, which is the usual 
& proper form. In strictness, therefore, prisoners 
are left without defence, & the judgment might 
be final ; but upon the whole I think they should 
now be allowed to withdraw the plea, & plead not 
guilty, which course may be better than to allow 
them to amend by adding the usual conclusion in 
bar, as that may lead to a second demurrer (per 
Cun.).—R. v. Drury (1849), 18 L. J. M. C. 189; 
3 Cox, C. C. 5443; previous proceedings, sub nom. 


Drury v. R., 3 Cox, C. C. 252. 
Annotations -—As to (2) Refd. R. v. Barron, (1914) 2 K. B. 
570; R. v. Simpson, [1914] 1 K. B. 66. 


SuB-SECT. 2.—PREVIOUS TRIAL OUTSIDE 


8560. Bar to trial within jurisdiction for same 
offence—-Provided foreign court had competent 
jurisdiction.]——-hi. v. HUTCHINSON (1677), 3 Heb. 
785; 84 E.R.1011; sub nom. HUTCHINSON’S CASE, 
cited in 1 Show. at p. 6; sub nom. ANON., cited in 


Mos. at p. 2. 

Annotations :—Consd. Burrows v. Jemino (1726), 2 Eq. Cas. 
Abr. 525, pl. 7. Refd. R. v. Kimberley (1729), 2 Stra. 
848; Gage v. Bulkeley (1744), Ridge. temp. H. 263. 


3561. —— Effect of difference in law of 
two countries.|—Applt.,a Belgian soldier, wounded 
another Belgian soldier by shooting him with a 
revolver in London. He was handed over to the 
Belgian military authorities & tried & acquitted 
by ct.-martial sitting at Calais. He was after- 
wards indicted at the Central Criminal Ct. on a 
charge of unlawful wounding :—Held: by virtue 
of a convention entered into between the English 
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o. Whether bar to trial within 
jurisdiction for same offence—Effect of p. 


- 1, SUB-SECT. 3.— 
A. 


Test of adnvissibility of plea.j-— 


CRIMINAL LAW AND PROCEDURE. 


& Belgian govts., the ct.-martial was a ct. of com- 
petent jurisdiction, & applt. was entitled to rely 
upon a plea of autrefois acquit.i—R. v. AUGHET 
(1918), 118 L. T. 658; 82 J. P. 174; 347. L. R. 
oon i Cox, C. C. 232; 13 Cr. App. Rep. 101, 

See, generally, CONFLICT OF Laws, Vol. XI., 
pp. 444 et seq. 


SUB-SECT. 3.—WHEN PLEA ADMITTED. 
A. In General. 


3562. Validity of first indictment—Second indict- 
ment on same charge.]|—ANON. (1367), Jenk. 45; 
145 E. R. 34. 

3563. ——.|——-R. v. HOLME (1584), 1 Hale, 
P.C. 491. 

Annotation :—Reld. R. v. Dudley & Stephens (1884), 14 

Q. B. D. 273. 


3564. Conviction on former indictment—Suffi- 
ciency of evidence at first trial.|—If a prisoner 
could have been legally convicted on the first 
indictment, upon any evidence that might have 
been adduced, his acquittal on that indictment 
may be successfully pleaded to a second indict- 
ment, & it is immaterial whether the proper 
evidence was adduced at the trial of the first 
indictment or not.—R. v. SHEEN (1827), 2 C. & P. 
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Annotations :—-Refd. R. v. Plant (1836), 7 C. & P. 575; 
R. v. Duffy (1849), 7 State Tr. N. S. 795. Mentd. R. v. 
Evans (1839), 8 C. & P. 765. 


3565. -|—Where a prisoner, indicted singly 
for receiving stolen goods, pleaded autrefois acquit 
under an indictment against him & four others, 
on which one was convicted & prisoner & the three 
others were acquitted :—Held: it was good. 
The plea of autrefois acquit is founded upon an 
ancient maxim of the common law of England, 
that no one ought to be brought into jeopardy of 
his life twice for the same offence. The question 
is whether prisoner could have been convicted 
on the former indictment, for if he could, he must 
be acquitted on the second (GASELEE, J.).— 
R. v. DANN (1835), 1 Mood. C. C. 424, C. C. R. 

3566. ———.|—Applt. was acquitted on a charge 
of sodomy. He was then indicted for committing 
an act of gross indecency with the same male 
person, to which he pleaded autrefois acquit :— 
Held: as the verdict of acquittal on the charge 
of sodomy did not involve an acquittal on the 
charge of gross indecency, because neither the act 
of penetration which is an essential element of the 
charge of sodomy, nor the intention to penetrate, 








3564 i. Conviction on former indict- 
ment—Sufficiency of evidence at first 
trial. }—Where a person has been con- 
victed of an offence, & that conviction 


difference in law of two countries.}— 
A person was convicted in England of 
obtaining goods by false pretences, & 
was allowed to plead guilty to a further 
offence of the same nature for which a 
warrant was out for his arrest in 
Scotland, but in which no complaint 
had yet been served upon him. The 
English ct., in passing sentence, 
declared they had taken into con- 
sideration the offence committed by 
accused in Scotland. Subsequently 
he was charged in Scotland th the 
further offence above mentioned & 
the relevancy of the complaint was 
objected to on the ground that he had 
already tholed an assize :—Jicld: the 
proceedings in England could not be 
regarded as a trial of accused for the 
offence charged in the complaint ; 
he had consequently not tholed an 
assize.—HILSON v. HASSON (1914), 51 
Se. L. R. 392.—SO0OT. 


The exact test is whether the evidence 
necessary to support the second indict- 
ment would have been sufficient to 

rocure a legal conviction on the first.— 
R. v. Foaa@ (1864), 3 N. 8. W. 8. C. RR. 
215.—AUS. 


q. .}-The test to be applied 
when the plea of autrefois convict is 
raised is to consider whether the 
evidence that was necessary to support 
the second charge would have been 
sufficient to procure a legal con- 
viction on the first charge.—Ez yp. 
SPENCER (1905), 2 C. L. R. 250.—AUS, 


r. -}+-The true test whether a 
ples of autrefois acquit is a sufficient 

ar in any particular case, is whether 
the evidence necessary to support the 
second indictment would have been 
sufficient to procure a legal conviction 
upon the first.—R. v. LEVI, [1906] 
EH. D.C. 272.—8S. AF. 








has been quashed upon the ground of 
the wrongful admission of evidence, 
the Crown cannot put him upon his 
trial again for the same offence.—R. 
V. Roe (1894),15 N.S. W.L. R. 1. 


3564 ii. ——.}—Accused was 
convicted of perjury, but the convic- 
tion was quashed on tho ground of the 
insufficiency of the evidence. The 
accused was retried & convicted for 
the same perjury, notwithstanding a 
plea of autrefois acquit :—Held: the 
quashing of the conviction on the 
ground of the insufficiency of the 
evidence amounted to an acquittal, & 
as the evidence necessary to support 
@ conviction on the second shaeee 
would have been sufficient to procure 
a legal conviction on the first, the plea 
of autrefois acquit was | Sacer v. 
a a tecsaemas [1918] Kk. D. L. 270.— 
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which is an essential element of an attempt to 
commit that offence, is an essential element of 
the offence of gross indecency, & as it was conceded 
that applt. could not in law have been convicted 
of gross indecency on the more serious charge, the’ 
re of auirefois acquit was not proved.—R. v. 

ARRON, [1914] 2 K. B. 570; 83 L. J. K. B. 786; 
78 J. P. 311; 30 T. L. R. 422; 58 Sol. Jo. 557; 
10 Cr. App. Rep. 81, C. C. A. ; previous proceedings 
(1913), 24 Cox, C. C. 83, C. C. A. 


Annotations :—Refd. Haynes v. Davis, [1915] 1 K. B. 332; 
Bannister v. Clarke, [1920] 3 K. B. 598. 


3567. Conviction for different offences—Based 
on same facts.|—WENTWORTH v. MATHIEU, [1900] 
A. OC. 212; 689 L. J. P.O. 11; 82 L. T. 161; 16 
T. L. R..223, P. C. 

3568. ——-.|—-R. v. BArnon, No. 3566, ante. 

3569. Act charged coincident with but not 
incidental to act previously charged.|—The plea of 
autrefois acquit is bad when the criminal act alleged 
later, though coincident with that of which there 
has been an acquittal, is in no way incidental to 
the latter.—R. v. NORTON (1910), 5 Cr. App. Rep. 
197, C. C. A. 

Annotation :-—Refd. R. v. Tonks (1915), 114 L. T. 81. 

3570. Previous conviction for misdemeanour— 
Cannot be pleaded to indictment for felony.]—-R. v. 
RussEewz, No. 4671, post. 


B. Offences against the Person. 


3571. General rule—Murder or manslaughter.} 
—If a man commits murder & is indicted & con- 
victed on acquitted of manslaughter, he shall 
never answer to any indictment of the same death. 
—R. v. Woicrorr (1578), 4 Co. Rep. 46b; 2 
Hale, P. C. 33; 3 Co. Inst. 214; 76 E. R. 996. 
Annotations :—Consd. R. v. Tancock (1876), 34 L. 'T. 455. 

Mentd. R. v. Taylor (1824), 3 L. J. O. S. K. B. 68; 
O’Conncll v. R. (1844), 1) Cl. & Fin. 155. 


3572. ——.|—R. v. HOLME (1584), 1 
P. on a 
A lon !— - R. v. Dudl & S 
on Db at v ey tephens (1884), 14 


3667i. Conviction for different offences 
~——Based on same facts.)}—R. v. WEBSTER 
(1858), 9 L. C. It. 196.—CAN. 

3567 ii. ——.. }— W here there has 
been an acquittal deft. may be again 
prosecuted on a charge setting up 
another legal aspect of the same facts— - 
the principlo is, that he must not be 
punished more than once for the same 
acts or omissions.—R. v. Wriss & 


WILLIAMS (1913), 25 W. L. R. 286.— | 
C ' county ; 


| tion & 
ought 
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3567 iii. .}—Whereaccused 
was tried under Penal Code, s. 408, 
for criminal breach of trust of three 
sums Of money alleged to have been | 
dishonestly misappropriated on three 
dates, & it was part of the prosecution 
case at the trial that ho had made 
three false entries to conceal the acts 
of misappropriation, & he was ac- 
quitted but was subsequently charged 
on the same evidence under Penal 
Code, s. 447a, in respect of said three 
entries :—Held: he should not be 
tried again for what were virtually the | 
same offences charged in a different | 
form.—R. v. JHABBUR MULL LAKKAR | 
(1922), I. L. R. 49 Cale. 924.—IND. 

_& Information for offence  pre- 
viously subject of indictment—Eniry of 
nolle prosegut to indictment.}—Two in- 
dictments had been found against a 
traverser, on which A.-G. entered a 
nolle prosequi, &, thereupon, filed ex 
officio informations. The  traverser 
pleaded, to the first information, that 
the ct. ought not to take cognisance 
of the offences therein specified, be- 
cause an indictment was found in this 
ct. for the same offences on which he 
was, at the request of A.-G., arraigned, 











12 I. L. 


cedure Code 





Mad. 976.—IND. 


8 en 


said he would not further 
prosecute J. M., that he was the per- 
son who was so indicted & arraigned, 
& that the offences in the indictment & 
information were the same, & that he 
ought to be exempt from being com- 
pelled to answer for the offences in the 
information before any justice in any 
court, except on an indictment found, 
or presentment made, on the oath of 
twelve lawful men of the body of the 
concluding with a verifica- 
rayor of judgment if the court 
o take cognisauce of the in- 
formation, & that he (the traversor) 
might be discharged :—TFeld : 
plea of an indictment pending was no 
bar to an information for the same 
matter, & if the plea of a former prose- 
cution pending could be pleaded, the B. 
entry of a nolle prosequi would be an 
answer to it.—R. v. MITCHELL (1848), 
R. 217; t Ir. Jur. 4.— IR. 
t. Effect of nolle prosequi.}—In a 
summons case, the Public Prosecutor 
' withdrew from the prosecution before 
accused had been served 
was acquitted under Criminal Pro- 
8. 494 :—Held: 
of English law, requiring accused to 
have been tried as well as acquitted | O- 
in order to bar further proceedings, 
which is embodied in the present Code, 
is inapplicable to the statutory onact- 
menta subsequently introduced into 
the Code which are intended to bar 
further proceedings whether accused 
can be said to have been tried or not.— 
Re DuDEKULA LAL SAnIB (1917), 40 


a. Two pleas of “ guilty’’ for the 
same offence under misappre ’ 
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3578. Indictment for murder—Previous acquittal 
of same murder—Second indictment in different 
form.]—Prisoner pleaded that he had been acquit- 
ted on an indictment for murdering a child, b 
administering a certain deadly poison, to wit, oil 
of vitriol, & by forcing the child to take, drink, 
& swallow down, a large quantity of the oil, 
knowing it to be a deadly poison, whereby the 
child became sick & distempered in his body, & 
by that sickness languished & died :—Held: 
a good bar to an indictment the first count of 
which was for murdering the same child by 
administering a large quantity of oil of vitriol, 
& forcing the child to take into his mouth & 
throat a large quantity of the oil, knowing that 
the oil would occasion the death of the child, 
whereby he became disordered in his mouth & 
throat, & by the disorder, choking, suffocating, 
& strangling, occasioned thereby, languished & 
died, & of which the second count was for murder- 
ing the child by administering a certain acid called 
oil of vitriol, & forcing the child to take a large 
quantity of the acid into his mouth & throat, by 
means whereof he became disordered in his mouth 
& throat, & incapable of swallowing his food, & 
died of the inflammation, injury, & disorder, 
occasioned thereby.—R. v. CLARK (1820), 1 Brod. 
& Bing. 473; 129 EH. R. 804. 

Annotation :—Consd. R. v. Tonks, [1916] 1 K. B. 443. 

3574. Previous conviction of manslaughter. | 
—(1) Autrefois convict of manslaughter, & clergy 
thereupon allowed, is a good bar in an appeal of 
murder. 

(2) Where the indictment upon which the party 
was convicted, but upon which no judgment had 
been given, was insufficient :—Held : the party may 
be indicted & arraigned again, or appealed of the 
same offence.-—WROTE v. WiGGES (1591), 4 Co. 


Rep. 45 b; 76 BH. h. 994. 

Annotations :—Generally, Reid. Penryn v. Corbet (1595), 
Cro. Kliz. 464; R. v. Drury (1849), 18 L. J. M. C. 189. 
Mentd. Case of Marshalsea (1613), 10 Co. Rep. 68b; 
Hudson v. Parker (1844), 1 Rob. Eecl. 14; Conway & 
Lynch v. R. (1845), 5 L. T. O. S. 458. 
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Jurisdiction of court to amend by enter- 
ing plea of ‘‘autrefois convict.’’?}—Two 
prisoners, under the misapprehension 
that they were merely repeating the 
confession they made when they 
pleaded guilty before the magistrate, 
pleaded guiltv in the Supreme Ct. to a 
count in an indictment charging them 
with the same offence to which they 
had previously pleaded. This was 
discovered prior to sentence :—J/eld: 
the ct. had jurisdiction, as sentence had 
not been pronounced, to amond b 
entering pleas of *‘ autrefois convict,”’ 
to record Judgment on those pleas for 
accused.—R. v. SMITH, KR. tv. KING 
(1911), 31 N. Z. L. R. 352.—N.Z. 


PART VIII. SECT. 1, SUB-SECT. 3.— 


this 


b. Indictment for murder — Pre- 
vious acquittal for grievous hurt.}— 
K., P., M., N., & O., applts., were con- 
victed by the ct. of session of attempt 
at murder. They had previously becon 
tried by a deputy magistrate on a 
charge of voluntarily causing grievous 
hurt founded on same facts, & K., P., 
& M. were then acquitted, while N. & 
were convicted. N. & O. appealed 
to the ct. of session, & that ct., con- 
sidering that the evidence showed that 
they had been guilty of an attempt at 
murder, forwarded the record to the 
High Ct. when the conviction was 
quashed & a new trial ordered. The 
order referred expressly only to N. & 
O., but proceedings were commenced 
de novo against all the five persons, & 
they were committed to the ct. of 
session for trial on a orang? of attempt 
at murder, & convicted, aga stated 

2, 


zZ 


& accused 
the rule 
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-Plea of autrefois acquit and autrefois con- 
vict: Sub-sect. 3, B.) 

3575. .|—Prisoner was tried for the 
manslaughter of A., & found guilty & sentenced. 
Shortly after his trial the coroner’s jury returned 
an inquisition for wilful murder upon the same 
facts. At the next assizes prisoner was arrainged 
upon such inquisition, when he pleaded autrefois 
convict. The facts of identity of prisoner & 
deceased having been given in evidence, & the 
judge having read the depositions which, as he 
thought, disclosed a case of manslaughter :— 
Held: the plea was proved.—R. v. TANCOCK 
(1876), 34 L. T. 455; 13 Cox, C. C. 217. 

3576. Of another person by the same 
act.|—-Prisoner was convicted of manslaughter, in 
Feb., & had his clergy. In Apr. following he was 
indicted for the murder of another person, but 
again found guilty of manslaughter. The stroke 
in both cases was on the same day & at the same 
time :—Held: the former allowance of clergy 
protected him against any punishment on the 
second verdict.—R. v. JENNINGS (1819), Russ. & 
Ry. 388, C. C. R. 

Annotation :—Refd. R. v. Brettel (1842), Car. & M. 609. 

3577, Previous acquittal of wounding with 
intent to murder—Previous conviction of wounding 
with intent to do grievous bodily harm.]—R. v. 
SALVI (1857), 10 Cox, C. C. 481, n. 

Annotation :—Refd. R. v. Morris (1867), L. R. 1 C. C. R. 90. 


3578. Indictment for manslaughter—Previous 
conviction of assault.|—A conviction for assault by 
justices in petty sessions, at the instance of the 
person assaulted, & imprisonment) consequent 
thereon, is not, either at common law, or under 
Offences against the Person Act, 1861 (c. 100), 
s. 45, a bar to an indictment for manslaughter of 
the person assaulted, should he subsequently die 
from the effects of the assault.—R. v. Morris 
(1867), L. R. 1 C. C. R. 90; 36 L. J. M. C. 84; 
16 L. T. 686; 31 J. P. 516; 15 W. R. 999; 10 
Cox, C. C. 480, C. C. R. 

















CRIMINAL LAW AND PROCEDURE. 


3579. -|}—Where there has been a 
summary conviction under Summary Jurisdiction 
Act, 1879 (c. 49), for assault, & the person assaulted 
subsequently dies of injuries caused by the acts 
constituting the assault, a plea of autrefois convict 
is not a good answer by the person so summarily 
convicted to an indictment for the manslaughter 
of the person assaulted.—R. v. FRIEL (1890), 17 

Yox, C. C. 325. 
Annotation :-—Refd. R. v. Tonks, [1916] 1 K. B. 443. 

3580. Previous acquittal of assault.]|—R. 
v. HILTON (1895), 59 J. P. Jo. 778. 

3581. Previous conviction of wilful neglect 
under Children Act, 1908 (c. 67), s. 12.]—R. v. 
Tonks, No. 3555, ante. . 

3582. Indictment for administering poison with 
intent to murder—Previous acquittal for murder-—- 
Of person poisoned at same time.|—Where a man 
had been tried & acquitted of the murder of his 
son by poison, & he was afterwards arraigned on a 
charge of attempting to poison his wife, & it 














Held: the two offences were separate & distinct 
& though acquitted of the murder of the son, 
prisoner might be tried for the attempt of the life 
of the wife.—R. v. DAGNES (1839), 3 J. P. 298. 

8588. .|—Upon an indictment under 
7 Will. 4, & 1 Vict. c. 85, ss. 3 & 5, for administering 
poison with intent to murder, a previous acquittal 
on an indictment for murder founded on the same 
facts cannot be pleaded in bar.—R. v. CONNELL 
(1853), 6 Cox, C. C. 178. 

Annotation :—Refd. R. v. White, [1910] 2 K. B. 124. 

3584. Indictment for assault with intent to do 
grievous bodily harm—Previous acquittal for 
murder.|—R. v. Brrp, No. 2398, ante. 

3585. Indictment for inflicting grievous bodily 
harm & unlawful wounding—Previous conviction 
of common assault.|—Prisoner was indicted at 
quarter sessions on counts charging him with 
unlawfully inflicting grievous bodily harm, unlaw- 
fully wounding, unlawfully assaulting, occasioning 








Annotations :—Consd. R. v. Friel (1890), 17 Cox, C. C. 325. 
Refd. Wemyss v. Hopkins (1875), L. R. 


R. v. Miles (1890), 24 Q. B. D. 423; 


above, by that ct. The pleas of 
autrefois convict & autrefois acquit 
could not be urged as an answer to 
the charge, on which applts. were 
convicted, by any of them.—R. v. 
PANNA (1875), 7 N. W. 371.—IND. 

- Previous acquitlat — for 
assaull.)—A panel who 
acquitted in a police ct. on a charge of 


assault, having, in consequence of the , 


death of the injured party been after- 
wards indicted for murder, the plea of 
res judicaia founded on the former trial 
ropelled.—H.M. ADVOCATE v. COBB (or 
FAIRWEATHER) (1836), 1 Swin. 354.-— 








d. .}—A panel was tried 
in police ct. for assault. The person 
assaulted thereafter died: he was 
charged with murder. Plea of res 
judicata repelled.—H.M. ADVOCATE v. 
STEWART (1866), 5 Irv. 310.—SCOT. 

8. .}—A person convicted 
of assault may subsequently be tried 
for murder on the supervening death 
of the person injured by the assault. 
—~H.M. ADVOCATE v. O’CONNOR (1882), 
10 R. (Ct. of Sess.) 40.—SCOT. 

£. Indictment for manslaughter—Pre- 
vious conviction for malicious wound- 
ang. }+-—Where prisoner was indicted for 
manslaughter & it appeared that before 
the death she had been convicted of 
malicious wounding in respect of same 
act which afterwards resulted in the 
death :—Held; that a plea of autrefois 
convict could not be supported.—R. v. 
WOODMAN (1873), 2 C. A. 255.—N.Z, 








R. v. Dyson (1908), 
77L. J. K. B. 813; R.v. Tonks, [1916] 1 K. B. 443. 


had been . 








10 Q. B. 378; 


g. Indictment for shvoting with in- 
tent to murder—FPrevious acquittal for 
murder.|—When to an indictment for 
firing at A. with intent to murder him, 
prisoner insisted, by a plea of autrefois 
acquu, that he had been indicted for 
the murder of B., & that the murder 
of B. & the firing at A. were perpe- 
trated at one & the same time & plate, 
upon one & the same occasion, & with 
one & the same felonious purpose & 
object, & by one & the same person, & 
thereby became & constituted ono 
entire transaction & felonious crime :— 
IIecld : this plea was bad.—R. v. GRAY 
(1843), 5 I. L. R. 524.—IR. 


h. Indictment for assault with in- 
tent to commit murder—Previous sum- 
mary conviction for assault inflicting 
bodily injury. )—In an indictment for a 
felonious assault with intent to commit 
murder, a former conviction, before 
two justices of the peace, for an assault. 
80 as to inflict bodily injury upon 
Daaarcnahes may be pleaded in bar.— 
a v. CURRAN (1857), 9 Ir. Jur. 235.— 


k. Indictment for inflicting grievous 
bodily harm—Previous acquittal for 
manslaughter. }-—Deft. was charged with 
the inanslaughter of 8S. & acquitted. 
It was contended that he could not be 
subsequently tried on a charge of un- 
lawfully inflicting grievous bodily 
harm upon 8S. :—Held: deft. could not, 
on the original charge, have been con- 
victed of the lesser offence, & the 
acquittal was not a bar to a prosecution 


actual bodily harm, 
| Jury found him guilty of common assault, & were 
| unable to agree as to the other counts. 


& common assault. The 


The 


for the lesser offence.—R. uv. SHEA 
(1909), 14 Can. Crim. Cas. 319.—CAN. 


1. Indictment for causing hurt — 
Previous acquittal for assault.)—A per- 
son who is tried & discharged for the 
offence of assault under Penal Code, 
8. 312, cannot again, upon the same 
complaint, be tried for ** causing hurt.’’ 
—KAPTAN ¥. SMITIT (1871), 7 B. L. R. 
App. 25; 16 W. R. 3.—IND. 


m. Indictment for assault dé rob- 
bery—Previous conviction of unlawful 
wounding.J—TIwo persons were in- 
dicted for assaulting & putting prose- 
cutor in bodily fear, & stealing money 
from his person, & immediately after- 
wards feloniously wounding him. One 
prisoner pleaded autrefois convict, & 
cvidence was given that he had been 
summarily convicted of steuling a 
dice-box, which it appeared was stolen 
from prosecutor on the same night & 
in the same room when & where prose- 
cutor was assaulted & had money taken 
from his person :—Held : there was no 
cvidence of the identity of the offences 
to go to the jury on the plea.—k, v. 
WILLIAMS & FERGUSON (1877), 3 C. A. 
370; 23. R. N.S. 42.—N.Z. 


n. Indictment for nileeag fa as- 
sembly—Previous conviction for being 
armed with a_ bludgeon at night.J]— 
Prisoner was charged & convicted for 
being armed with a bludgeon at night. 
He was then charged for taking part 
in an unlawful assembly. Counsel 
asked leave to plead autrefois convict :-— 
Held: the plea was of no validity as 
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recorder then discharged the jury & sent prisoner 

for trial at the assizes :—-Held : judgment must be 

entered for prisoner on the plea of autrefois 

convict. R. v. Grimwoop (1896), 60 J. P. 809; 

13 T. L. R. 70. 

8586. Indictment for burglary with violence— 
Previous acquittal for murder.]—If a party 
charged with the crime of murder committed in 
the pcerpetration of a burglary, be generally 
acquitted on that indictment, he cannot after- 
wards be convicted of the burglary with violence, 
as the general acquittal in the charge of murder 
would be an answer to that part of the indictment 
containing the allegation of violence.—R. v. 
GOULD (1840), 9 C. & P. 364. 

3587. Indictment for assault—Previous acquittal 
of wounding with intent to do grievous bodily 
harm.]——-An acquittal on an indictment for a rape 
could not be successfully pleaded to a subsequent 
indictment. for an assault: with intent to commit a 
rape, nor could an acquittal on the indictment for 
feloniously stabbing with intent to do grievous 
bodily harm be successfully pleaded to an indict- 
ment for an assault, although, in each case, the 
transaction was the same, & accused might have 
been convicted of an assault, under 7 Will. 4, 
& 1 Vict. c. 85, s. 11.—R. v. Gisson (1847), 2 Car. 
& Kir. 781. 

3588. .]—Where a person is acquitted 
on a charge of feloniously stabbing, with intent 
to do grievous bodily harm, such person may be 
subsequently indicted & convicted for an assault.— 
hk. vo. GOADBY (1817), 2 Car. & Kir. 782, n. 

3589. —-—— Previous conviction under Highway 
Act, 1835 (c. 50), s. 78.|—Applt. was convicted 
upon an information under sect. 78 of the above 
Act for striking a horse ridden by II., & causing 
damage to H., then being upon the highway. 
Subsequently, Ii. laid an information under 
Offences against the Person Act, 1861 (c. 104), 
s. 42, for an assault, in respect of the same matter : 
—Held: applt. could not be convicted under the 
last summons.—WeEmyss v. HOPKINS (1875), 
L. R. 10 Q. B. 878; 44 L. J. M. C. 1013 33 1. T. 
9; 39J. P. 549; 23 W. R. 691. 

Annotations :—Apprvd. R. v. Miles (1890), 24 Q. B. D. 423. 
Apld. Welton v. Taneborne (1908), 99 L. T. 668. Mentd. 
Rt. uv. South Shields Licensing JJ., [1911] 2K. B.1. 

3590. - Previous summary acquittal of 
assault on same day.|—Where an assault charged 
in an indictment, & that referred to in a certificate 
of dismissal by a magistrate, under 24 & 25 Vict. 











| 


c. 100, s. 44, appear to have been on the same day, | 


it is primd facie evidence that they are one & the 
same assault, & if the prosecutor alleges the con- 
trary, it is incumbent on him to show that there 
was a second assault on the same day. Deft. 
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having appeared before the magistrate, the recital 
in the certificate of the fact of a complaint having 
been made, & of a summons having been issued, 
is sufficient evidence of those facts—R_  v. 
WESTILEY (1868), 32 J. P. 487; 11 Cox, C. C. 139. 
3591. Indictment for felonious wounding—Pre- 
vious summary conviction for assault.]—A plea of 
autrefois convict of an assault before justices under 
9 Geo. 4, c. 31, is a bar to an indictment for 
felonious stabbing, etc., in the same transaction.— 
ed WALKER (1843), 2 Mood. & R. 446; 7 J.P. 
Annotations :—Apld. R. v. Elrington (1861), 1 B. & S. 688. 
Consd. R. v. Miles (1890), 24 Q. B. D. 423. Refd. R. v. 
Reid (1851), 5 Cox, C. C. 104 ; emyss v. Hopkins (1875), 
L. R. 10 Q. B. 378. Mentd. Hancock v. Somes (1859), 
33 L. T. 0. 8.105; Re Thompson (1860), 30 L. J.M.C. 19. 
3592, —— J—Semble: a conviction for 
an assault under 9 Geo. 4, c. 31, followed by pay- 
ment of the fine or endurance of the imprisonment, 
may be pleaded in bar of an indictment for felony 
in respect of the same assault, charging an assault, 
& wounding with intent to murder, etc.—R. v. 
STANTON (1851),17L. T. O. S. 280; 5 Cox, C. C. 324. 
Annotations :—Consd. R. v. Elrington (1861), 1 B. & 8S. 
688: R.v. Miles (1890), 24 Q. B. D. 423. efd. Wemyss 
v. Hopkins (1875), L. R. 10 Q. B. 378. 


3593. Previous summary acquittal for 
assault.|—Whcere, under 9 Geo. 4, c. 31, ss. 27-29, 
a complaint of assault or battery has been made to 
two justices of the peace, who dismiss the com- 
plaint & give the party a certificate accordingly, 
the certificate may be pleaded in bar to an indict- 
ment, founded on the same facts, charging assault 
& battery, accompanied by malicious cutting & 
wounding so as to cause grievous or actual bodily 
harm.—R. v Errinatron (1861), 1 B. & S. 688 ; 
31L. J. M. 0.14; 5 L. T. 284; 8 Jur. N.S. 97; 
10 W. R. 13; 9 Cox, C. C. 86; 121 1. R. 870; 
sub nom. R. v. EBRINGTON, 26 J. P. 117. 
Annotations :—Apprvd. R. v. Miles (1890), 24 Q. B. D. 423 ; 

R. v. Grimwood (1896), 60 J. P. 809. Refd. Wilkinson v. 

Dutton (1863), 3 B. & S. 821; Wemyss v. Hopkins (1875), 

L. R. 10 Q. B. 378. 

2594. Indictment for felonious wounding & 
unlawful wounding—Previous summary conviction 
for assault.|—-A person who has been convicted 
of an assault by a ct. of summary jurisdiction, 
but has been discharged, without any sentence of 
fine or imprisonment, on giving security for good 
behaviour, cannot afterwards be convicted for 
the same assault, on an indictment charging him 
with felonious wounding, & unlawful wounding.— 
R. v. MILEs (1890), 24 Q. B. D. 423; 59 L. J. M.C. 
56; 62 L. T. 572; 54 J. P. 549; 38 W. RR. 838 ; 
6 T. L. R. 186; 17 Cox, C. C. 9, C. C. R. 
Annotations :— Apld. Ryley v. Brown (1890), 62 L. T. 458. 

Refd. RB. v. Fric! (1890), 17 Cox, C. C. 325; Reed v. Nutt 

(1890), 59 L. J. Q. B. 311. Mentd. Haynes v. Davis, 

(1915) 1 K. B. 332. 








the offences were not identical.—lt. v. 
toe (1913), 33 N. Z. L. R. 804.— 


0. Indictment for scduction — I’re- 
vious acquittal for abduction. ]—Prisoner 
was convicted under R. 8S. C., c. 162, 
s. 44, relating to ‘‘ offences against the 
person,’’ for unlawfully taking an un- 
married girl under the age of sixtcen 
years out of the possession & aguinst 
the will of hor father. On same day 
prisoner was again tricd & convicted 
under KR. 5S. C., c. 157, s. 3, relating to 
‘‘ offences against public morals,’’ for 
the seduction of tho girl, being pre- 
viously of chaste character, & between 
the ages of twelve & sixteen years of 
age :—/Tcld; tho offences were several 
& distinct, & a conviction on the first 
indictment did not preclude a convic- 
tion on the second one.—R. v. SMITH 
(1890), 19 O. IR. 714.—CAN. 


p. Indictment for indecent assault 


—Previous acquittal of attempt to have 
carnal knowledge of female idiot.J-—— 
Prisoner, who has been acquitted of an 
attempt to have unlawful carnal know- 
ledge of a female idiot, cannot plead 
that acquittal as a bar to a further 
prosecution for indecent assault.—Rh. 
v. BURKE (1912), 47 I. L. T. 111.-——IR. 

q. Previous acquittal for as- 
saulting & carnally knowing a girl 
under 10.J—A person had been tried 
& acquitted on an indictment in one 
count for assaulting & carnally know- 
ing a girl under ten, & was subse- 
quently put on his trial for same 
offence upon an indictinent for an 
indecent assault :—Held: the plea of 
autrefois acquit was a good plea.—h. 
v. LEMEN (1888), 6 N. Z. L. R. 329.— 





ee 


r. Indictment for gross indecency 
Previous acquittal of indecent assault.) 
—A male person who had been ac- 


quitted on a charge of indecent assault 
on other male persons was thereafter 
charged on the same facts with being 
a party to gross indecency with other 
male persons:—~-Held: he was not 
entitled to plead autrefois acquit, as he 
could not when charged with indecent. 
assault have been convicted of gross 
indecency, nor could he as charged 
under that section be convicted of in- 
decent assault.—It. v. PETERSEN, 
[1910] T. P. D. 859.—S. AF. 

s. Indictment for rape — Previous 
acquittal for murder.|—An. acquittal on 
a charge of murder is no bar to a sub- 
sequent trial for rape, even though the 
eyidones on both charges would to a 
large extent be the same.—lt. v. KERR 
[1907] E. D. C. 324.—S. AF. 

t. Indictment for assauli— Previous 
acquittal of wounding with intent to 
murder.J—An acquittal on & charge 
of feloniously wounding with intent 
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Sect. 1.—Plea of autrefois acquit and autrefois con- 
vict: Sub-sect. 3, B. & C.]) 


a aU Tee 


commit rape—Previous acquittal of rape.|—R. v. 
Gisson, No. 3587, ante. 

3596. Indictment for assault—Previous acquittal 
of rape—Not by acquittal of assault with intent to 
commit rape.|—-After an acquittal upon an indict- 
ment for rape, & assault with intent to commit a 
rape, prisoner may be indicted for a common 
assault.—R. v. DUNGRY (1864), 4 F. & F. 99. 
Annotation :-—Refd. R. v. Ollis, [1900] 2 Q. B. 758. 

3597. Indictment for gross indecency—Previous 


C. Offences against Property. 


8598. Larceny—Previous acquittal of larceny of 

different goods—At the same _ time.]—-Where 
risoner had been before tried for the same steal- 

ing, though of different goods :—Held: he could 
not be again put upon his trial, the larceny being 
the same.—-R. v. PYNE (1842), 6 J. P. 508. 

3599. .]|—When a person stole 
two pigs belonging to the same person at the same 
time, & after being convicted & punished for 
stealing one of the pigs, was again indicted at a 
subsequent assize for stealing the other :—Held: 
this might legally be done. Semble: in such a 
case the second prosecution ought. not to be pro- 
ceeded with.—-R. v. BRETTETD (1842), Car. & M. 609. 

3600. Where act of taking is 
the same.|—I do not think it necessary in a plea 
of autrefois convict to allege the identity of the 
specific chattel charged to be taken. Suppose 
the first charge to be taking a coat; autrefois 
convict pleaded ; parol evidence showing that the 
pocket-book was in the pocket of the coat. I 
think that would support the plea, because it 
would show a previous conviction for the same act 
of taking (ERLE, J.).—R. v. Bonn (1850), 1 Den. 
517; T. & M. 242; 4 New Mag. Cas. 133; 4 
New Sess. Cas. 143; 19 L. J. M. C. 138; 14 J. P. 
288; 14 Jur. 899; 4 Cox, C. C. 231, C. C. R. 


Annotations :-—Mentd. R. v. Faderman (1850), 4 Cox, C. C, 
359; NR. v. Thomas (1850), 14 J. P. 613. 


3601. From the same person at 
subsequent date.|—-Prisoner was tried on Apr. 6, 
1863, upon an indictment which charged him with 
having, on Jan. 22, 1868, stolen 25 Ibs. of copper, 
the property of A., & was acquitted. THe was 
again tried on June 29, 1863, upon an indictment 
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which charged him, in the first count, with having, 
on Sept. 20, 1862, stolen a riddle, the property 
of A., & in the second count with having, on Jan. 
16, 1863, stolen five shovels, also the property of 
A:—Held: prisoner was not entitled to be 
acquitted upon the second trial on the ground that 
the charge of stealing the riddle & shovels ought 
to have been included in the first indictment, & 
on these facts a verdict was rightly found against 
him upon a plea of autrefois acquit.—R. v. KNIGHT 
(1864), Le. & Ca. 378; 9 L. T. 808; 28 J. P. 149; 
9 Cox, C. C. 437, C. C. R. - 
Previous acquittal of stealing where 
ate wane =e == Prisoner was indicted 
Boe poe niece 42 the property of A. & 
acquitted. She was then indicted again for stcal- 
ing the same boots laid as the property of B. & 
pleaded autrefois acquit. It appeared that A. 
was a boy 14 years of age living with & assisting 
B., who was his father, & that the boots were the 
property of B., but that, at the time they were 
stolen by prisoner, A. had temporarily in_ his 
father’s absence the charge of the stall from which 
they were stolen :—Held: A. was not a bailee, 
& the ownership of the boots could not properly 
be laid in him, & the plea of aulrefois acquit could 
not be sustained notwithstanding the power of 
amendment given by Criminal Procedure Act, 
1851 (c. 100).—R. v. GREEN (1856), Dears. & B. 
113; 26L. J. M.C.17; 28 L. T. O. S. 108; 20 
J. P. 742; 2 Jur. N.S. 1146; 5 W. R. 525 7 
Cox, C. C. 186, C. C. R. 

3603. ——— Previous conviction for obtaining 
credit by false pretences.|—A deft. who has been 
convicted upon an indictment charging him with 
obtaining credit for goods by false pretences cannot 
be afterwards convicted upon a further indictment 
charging him with larceny of the same goods.— 
R. v. Kina, [1897] 1 Q. B. 214; 661. J. Q. B. 87; 
75 L. T. 392; 61 7. P. 8293; 138 T. L. R. 27; 
41 Sol. Jo. 49; 18 Cox, C. CO. 447, C. C. R. 
Annotation :—Expld. R. v. Barron, [1914] 2 K. B. 570. 


3604. Previous conviction of uttering 
counterfeit coin given in payment for the stolen 
goods.|—On the trial of an indictment for larceny 
it appeared that prisoner having given prosecutor 
an order for certain goods, they were sent by a 
servant with directions not to part with them with- 
out the money. On the way the servant was met 
by prisoner, who said the goods were for him, & 
took them, giving two counterfeit half-crowns in 
payment :—Held: he was properly indicted for 








to murder is not a bar to an informa- 
tion for a common assault & battery.— 
R. v. DOUGLASS (1865), 4 N. S. W. 
8. C. R. 157.—AUS. 

a. Previous acquittal for 
murder.J]—On an indictment for murder 
in the statutory form, not charging an 
assault, prisoner, under 32 & 33 Vict. 
c. 29, s. 51 (VD), cannot be convicted 
of an assault; & acquittal of the folony 
is therefore no bar to a subsequent 
indictment for the assault.—R. v. 
SMITH (1874), 34 U. C. R. 552.—CAN. 


b. Previous summary acquittal 
for same offence.}\—Where a chargo 
under Criminal Code, 1892, s. 262, 
of assault causing actual bodily harm 
is brought under Part 55 by tho 
election of deft. to be tried summarily, 
a conviction releases from further 
criminal proceocdings.—NrviLis  v. 
BULLARD (1897), 28 O. R. 588.—CAN 


PART VIII. acs hag SUB-SECT. 3.— 


@ 








oc. Larceny—Previous conviction for 
interference with goods.|—Upon trial 
for larceny, prisoner pleaded autre- 
fois convict & proved that he had pre- 


viously been convicted under Com- 
monwealth Customs Act, 1901-1914, 
8. 23, upon a charge of interfering with 
the goods which were the subject- 
matter of the charge of larceny. ‘The 
evidence given upon both occasions 
so far as it related to prisoner’s acts 
in connection with the goods was the 
same :—Held; as prisoner, when 
charged with the interference, was not 
in peril of being convicted of larceny 
the pice was bad.—R. v. McNIcCOoL 
{191 j Vv. L. R, 350.—AUS. 

d. Theft of package of post 
ites savin before justices for 
theft of cheque contained in one letter.}— 
Deft., a railway mail clerk, stole a 
pecnaee con ng 4 registered letters. 

@ was arrested & committed by a 
magistrate for trial upon a charge of 
stealing 4 post letters. Before being 
arraigned at the assizes on this charge, 
he was brought before the same magis- 
trate & another justice & charged with 
& convicted by the two justices of 
stealing a cheque for $10, the property 
of a private individual, which was-one 
of the documents contained in one of 
the letters pare up the package, & 
he was sontenced to three months’ 





imprisonment with hard labour. When 
deft. was brought before the ct. for 
trial on his previous commitment, a 
charge containing eight counts was 
laid against him. He pleaded ‘‘ autre- 
fois convict,’’? & gave evidence of his 
conviction by the two justices. There 
was no question about the identity of 
accused or about the fact that the $10 
cheque was contained in the package. 
The trial judge decided against accused 
on his plea of ‘‘ autrefois convict,’’ in 
respect of the first seven counts, & in 
his favour on the eighth count, which 
was for stealing tho sum of $1,345, the 
aggregate amount of three sums of 
money contained in the letters. Deft. 
then pleaded ‘‘ guilty ’’ on the first six 
counts & ‘* not guilty ’’ on the seventh. 
No trial took place on the seventh 
count; & @ case was reserved as to the 
correctness of the judge’s decision 
against deft. on a plea of ‘* autrefois 
convict.””’ The six counts on which 
deft. pleaded guilty were for stealing 
three separate post letters, the pro- 

erty of the Postmaster-General, con- 
aining each a specified sum of money, 
& for stealing the same three sums of 
money without reference to the letters 


Part VIII.—SprecraL PLEas. 


larceny, & he might be convicted of the larceny 
notwithstanding he had been previously arraigned 
on & pleaded guilty to a charge of knowingly uttering 


the two counterfeit half-crowns.—R. v. WEBB. 


(1850), 14 J. P. 689; 5 Cox, O. C. 154. 

3605. Larceny of fixtures—Previous acquittal of 
simple larceny.|—In one indictment prisoners were 
charged with larceny at common law & for 
feloniously receiving ‘the goods aforesaid.’ 
They were acquitted on the ground that the 
alleged goods were a fixture in a building. They 
were then charged upon a second indictment 
under Larceny Act, 1861 (c. 96), s. 31, for stealing 
the fixture, to which charge they pleaded autrefois 
acquit. The presiding chairman at sessions held 
that plea not to be proved, & prisoners then pleaded 
not guilty, but were convicted :—Held: the ruling 
of the chairman was right, & prisoners had not 
been in peril on the count for receiving in the first, 
indictment.—R. v. O’BRIEN (1882), 46 L. T. 177; 
15 Cox, C. C. 29, C. C. R. 

3606. Receiving stolen goods—Previous acquittal 
of receiving where different thief alleged.|—In an 
indictment for receiving stolen goods knowing 
them to have been stolen by a person named, the 
stealing by that person must be proved, or the 
receiver must be acquitted.—R. v. WooLForpD & 
LEwIs (1834), 1 Mood. & R. 384. 

Annotation :—Mentd. R. v. Craddock (1850), 2 Den. 31. 

3607. Previous joint indictment with others 
for the same offence.|—R. v. DANN, No. 3565, 
ante. 

3608. Obtaining by false pretences—Previous 
acquittal of larceny.]—An acquittal of an offence 
charged as a larceny cannot be pleaded in bar to 
an indictment for the same offence charged as a 
false pretence.—R. v. HENDERSON (1841), Car. & 
M. 328; 2 Mood. C. C. 192; 5 J. P. 195. 
Annotation :—Mentd. R. v. Bowen (1849), 13 Q. B. 790. 








| 
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3609. Indictment under Prevention of Crime 
Act, 1871 (c. 112), s. 7—-Previous acquittal of 
larceny from the person.]—There is no objection 
in law to trying a prisoner who has been acquitted 
of larceny, on an indictment, supported by exactly 
the same evidence of fact, under sect. 7 of the 
above Act.—R. v. Mites (1909), 3 Cr. App. Rep. 
13; 73 J. P. Jo. 516, C. C. A. 

3610. Jllegal pawning—Previous conviction for 
larceny.}|—The conviction of a person for larceny 
of a chattel is no bar to his subsequent prosecu- 
tion, under Pawnbrokers Act, 1872 (c. 03), s. 33, 
for illegally pawning the chattel which he had 
stolen.—PICKFORD v. CoRSI, [1901] 2 K. B. 212 ; 
70 L. J. K. B. 710; 84 L. T. 627; 65 J.P. 
628; 49 W. R. 537; 45 Sol. Jo. 540; 19 Cox, 
C. C. 712, D. C. 

3611. Burglary & felony—Previous acquittal of 
burglary with intent to commit felony.]—A plea of 
autrefois acquit of a burglary where the felony 1s 
laid as actually committed, cannot be pleaded 
to an indictment for the same burglary laid with 
intent to commit the felony, for they are two 
distinct & different offences.—R. v. VANDERCOMB 
& ABBOTT (1796), 2 Leach, 708; 2 Hast, P. C. 519, 
Kix. Ch. 


Annotations :—Consd. R. v. Birchenough (1836), 1 Mood. 
C.C.477. Mentd. R. v. Reid (1851), 2 Den. 8&8. 


3612. Housebreaking—Previous acquittal for 
burglary.|—Qu.: whether an acquittal for burglary 
is sufficient to bar an indictment for housebreaking 
on the same facts.—R. v. SeGar & PoTTER (1698), 
Comb. 401; 90 HK. RR. 554. 

Annotation :—Retd. Re Newton (1849), 13 Q. B. 716. 

36138. Bankruptcy offence—Omitting goods from 
schedule—Previous charge of omitting other goods 
from the same schedule.]|—An insolvent debtor ac- 
quitted on a former indictment for omitting goods 
out of his schedule, may be again indicted for 


containing them, the property being 
again laid in the Postmaster-General : 
—Held: the conviction of deft. by the 
justices was not a bar to his subsequent 
conviction upon the six counts in 
respect of which he first pleaded 
‘* autrefois convict’? then ‘ guilty.’’— 
Pe Popr (1914), 26 W. L. R. 659.— 


e. Unlawful possession —- Previous 
acquittal for theft.)}—-Accused was 
charged under Act 48 of 1882, 8. 58, 
before the special ct., eben ys with 
the theft of diamonds, but, the ovi- 
dence showing that he was not a ser- 
vant in terms of the sect., he was 
discharged. ‘Thereafter he was charged 
with contravening sect. 2 of the Act 
by having in his possession certain 
rough & uncut diamonds without being 
able to give o satisfactory account of, 
or to pore his right to, such possession. 
He pleaded autrefois convict, but was 
found guilty & sentenced :—Held: he 
had been properly convicted, as the 
second charge had been for a different 
offence, requiring evidence distinct 
from the first.— RH. v. SMITH (1898), 15 
Ss. C. 361.—S. AF. 


f. I?tcceiving stolen goods -—— Pre- 
vious summary acquitial of being in 
possession of same goods reasonably sus- 
pected of being stolen.]—Prisoner was 
charged before justices with having 
goods in his possession suspected to 
have been stolen, & acquitted. He was 
subsequently indictc for receiving 
same goods knowing them to have 
been stolen, & he pleaded acquittal by 
the Justices :—Held; the plea was no 
answer to the indictment.—R.  v. 
WRIGLEY (1897), 18 N. S. W. L. R. 
160; 13 N. 8. W. W. N. 227.—AUS. 


g: -J—The offence of 
having possession of property suspected 
of being stolen or unlawfully obtained 
& not giving a satisfactory account of 








how it was come by, is not. substantiully 
the same offence us that of receiving 
stolon property knowing it to be 
stolen :—Held: an acquittal on a 
charge of the former offence is no bar 
to a conviction of the latter offence.— 
AGE CLEARY, [1914] V. L. R. 571.— 





h. ~ Nolle prosequi entered on 
previous indictment for larceny & receiv- 
ing.|—Prisoner was convicted of re- 
ceiving stolen goods, on an indictment 
containing two counts, one for stealing 
the goods & the other for receiving 
them, knowing them to have bcen 
stolon. Prisoner had, on a former day, 
in the same circuit, been indicted for 
stealing the same goods as those which 
he was charged with stealing by the 
first count of the present indictment. 
A jury was impanelled & the trial of 
prisoner begun, but in consequence of 
it appearing from the testimony that 
orisoncr could not be convicted for 
arceny, the clerk of the Crown, who 
was rarer a 3 the prosccution b 
direction of the Attorney-General, 
entered a nolle prosequi, & then sent 
another bill before the grand jury, 
containing a count for receiving, the 
indictment. on which the conviction 
took place, & on the trial he consented, 
that prisoner should be acquitted of 
the charge accordingly :—Held: a 
nolle prosequi being entered, prisonor 
could be again indicted for same 
offence.—R. v. THORNTON (1878), 2 
P. & B. 140.—CAN. 


k. Killing a@ cow-— Previous ac- 
quittal for stealing & receiving the cow.] 
—Prisoner was indicted for feloniously 
& maliciously — killing a cow. He 
pceded autrefois acquit, & proved that 

e had been acquitted of stealing & 
also of receiving the samo animal :— 
Held; evidence did not suppor plea.—. 
R. v. Foaa (1864), 3 N. 8S. W. S.C. R. 


215.—AUS. 


1, Robbery > conspiracy to  rob— 
Previous conviction for receiving. }— 
Prisoner, having been convicted of 
unluwfully receiving stolen. money 
knowing it to have been stolen, was 
subsequently found guilty of con- 
spiracy to rob & robbery. Mone 
received by him in respect of which 
he was first convicted was part of the 
fruits of the robbery, which he was 
afterwards found guilty of conspiring to 
commit & committing :—//leld: his 
conviction for receiving was not a bar 
to his conviction of robbing & of 
conspiracy to rob. The test was not 
whether the facts before the ct. at the 
first trial wero the same as at the 
second, but whether prisoner could 
have been properly convicted on the 
first of the offences of conspiracy & 
robbery. At the first trial he was not 
in peril in respect of either of these 
offences.—R. v. HORNING (1922), 69 
D. L. R. 530; 51 O. Iu. RK. 504.—-CAN. 

m. Arson— Previous acquittal of 
arson with intent to injure.}—To an 
information charging him." © 7 
fire to a stack of grain, the property 
of A. B., prisoner pleaded to & previous 
acquittal on a charge of having set 
fire to a barn, the property of A. B. 
with intent to injure A. B, It was 
admitted that the setting fire in both 
cases was the same act :—IHeld: the 
evidence did not support the plea.— 
R. v. BINGHAM (1881), 2 N.S. W. L. R. 
90.—AUS. . 

n. Attempting to cheat -—- Previous 
conviction for cheating.}—As long as a 
conviction for actual cheating remains 
in force, a plea of autrefois convict 
is a complete defence to a charge of 
attempting to cheat.—R. v. WEISS & 
Ae te (1913), 25 W. L. Rt. 351.— 


0. Procuring forgery—Previvus con- 
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Sect, 1.—Plea of autrefois acquit and autrefois con- 
vict: Sub-sect. 3, C. & D.| 


ce me ae a ee 


omitting other goods not specified in the former 
indictment, but such a course ought not to be 
taken except under very peculiar circumstances.— 
R. v. CHAMPNEYS (1837), 2 Mood. & R. 26. 

3614. Malicious damage endangering safety of 
persons—Acquittal on charge of felony—Subse- 
quent indictment for misdemeanour—Malicious 
Damage Act, 1861 (c. 97), s. 86, & Offences against 
the Person Act, 1861 (c. 100), s. 34.]—An acquittal 
upon an indictment charging prisoner with a 
felony under Malicious Damage Act, 1861, s. 35, 
& Offences against the Person Act, 1861, s. 32, is 
no bar to a subsequent indictment being preferred 
upon the same facts for a misdemeanour under 
Malicious Damage Act, 1861, s. 36, & Offences 
against the Person Act, 1861, s. 34.—R. v. GILMORE 
(1882), 15 Cox, C. C. 85. 

3615. Uttering counterfeit coin—Previous con- 
viction for felony—Subsequent indictment for 
misdemeanour—Coinage Offences Act, 1861 (c. 99).] 
-—Applt. was indicted, together with two other 
prisoners, for three utterings of counterfeit coin 
on July 30, which is a misdemeanour under sect. 10 
of the above Act. Then applt. was tried singly 
on a second indictment for one of the same three 
utterings of counterfeit florins at C. on July 380, 
after having been convicted of uttering counterfeit 
coins at N. in Feb. 1909, which was a felony by 
sect. 12, because there was a second offence of 
uttering. The whole of the second indictment 
was read out to prisoner, who pleaded not guilty. 
Not quite the same evidence was given as in the 
previous trial, because he was being tried alone. 
Evidence was then at once called as to a previous 
conviction at N. in Feb. 1909, without waiting 
for the verdict of the jury on the subsequent 
offence :-- Held: an irregularity had been com- 
mitted in contravention of the words in sect. 37 
of the Act, which say that on an indictment for 
felony under that sect. prisoner must in the first 
instance be arraigned upon so much only of the 
indictment as charges the subsequent offence, 
& then afterwards the previous conviction may be 
inquired into. 

A prisoner cannot plead autrefois convict to a 
felony indictment by pleading that he has jus 
been convicted for the misdemeanour.—R_ r. 
RUSSELL (1910), 6 Cr. App. Rep. 78, C. C. A. 





vicltion for false pretences.}—-H. was 





specified in the original charge. 
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D. Other Cases. 


3616. Conspiracy to raise rebellion—Conviction 
as to harbouring rebels.|—A conviction by the 
privy council for refusing to take an oath as to 
harbouring rebels cannot be pleaded as res judicata 
on an indictment for conspiracy to raise the same 
rebellion.— NR. v. BAILLIE (1684), 10 State Tr. 
647, P. C. 

3617. Accessory before fact to felony—Previous 
acquittal as principal.]|—A person who is tried for 
felony as a principal, & acquitted, cannot plead 
that acquittal, in bar of another indictment which 
charges him with being an accessory before the 
fact to the same felony.—R. v. PLANT (1836), 7_ 
C. & P. 575; sub nom. R. v. BiIRCHENOUGH, 
1 Mood. C. C. 477, C. C. KR. 

Annotation :—Refd. R. v. OWis, [1900] 2 Q. B. 758. 

3618. Aiding & abetting—Previous acquittal of 
conspiracy to commit same offence.|—The fact 
that a person has been acquitted of conspiracy to 
commit a crime does not entitle him to plead 
autrefois acquit on a charge of aiding & abetting 
the commission of the crime.—R. v. KUPFERBERG 
(1918), 34 T. L. R. 587; 18 Cr. Anp. Rep. 166, 
UC. C. A. 

3619. Perjury—Previous acquittal of same per- 
jury differently laid.j|—-Deft. was indicted in 
Middlesex for perjury committed in an affidavit. 
which indictment, after setting out so much of 
the affidavit as contained the false oath, concluded 
with a prout patet by the affidavit affiled in the Ct. 
of K. B. at Westminster, etc., & on this he was 
acquitted : after which he was indicted again in 
Middlesex for the same perjury, with this differ- 
ence only, that the second indictment sect out the 
jurat of the affidavit, in which it was stated to 
have been sworn in London, which was traversed, 
by an averment that in fact deft. was so sworn in 
Middlesex & not in London :—Held: he was 
entitled to plead autrefois acquit, for the jurat 
was not conclusive as to the place of swearing, & 
the same evidence as to the real place of swearing 
the affidavit might have been given under the first 
as under the second indictment, & therefore deft. 
had been once before put in jeopardy for the same 
aaa v. EMDEN (1808), 9 East, 437; 103 
i. RR. 640. 


Annotations :—Mentd. R. v. Silkstone (1842), 2 Gal. & Dav. 
396; TR. v. Ratcliffe Culey (1846), 9 Q. B. 183 R. v. 
Crondall (1847), 10 Q. 1. 812; Re Wenham (1848), 10 
L. T. O. S. 444; Curtis v. Stovin (1889), 22 Q. B. D. 513. 








Deft. 


indicted for fraudulently procuring in 
Queensland the commission in N.S. W. 
of the offence of forging a document. 
He pleaded that he had boen already 
convicted & punished for the acts 
charged against him on a former in- 
dictment for obtaining money by false 
pretences :—ffeld : the offences charged 
in the indictments respectively were 
distinct & the offence of procuring a 
forgery had been completed before the 
offence of obtaining money by false 
pretences, & therefore punishment for 
the former offonce was not barred by 
the punishment for the latter offence.— 
R. eae (No, 2), [1902] S. BR. Q 53. 


p- Separate of 
ment.}—Deft. was brought to trial 
charged with having between certain 
dates, while acting as cashier in the 
office of the H. Ry., received various 
sums of money for which he was bound 
to account, & pay over, but which he 
fraudulently converted to his own 
use. Objection was taken on the part 
of deft., that each taking constituted 
a separate offence, & the prosecuting 
counsel thereupon, by leave of the 
judge, amended by _ substituting 
separate charges covering the amount 


charges embczzle- 


pleaded not guilty to each of said 
charges, & was tricd upon the first 
charge & found guilty of fraudulently 
not accounting, but acquitted as to so 
much of the charge as related to failure 
to pay. JVrisoner was sentenced on 
the first charge, & the hearing of the 
remaining charges were adjourned until 
Nov. 27, when the judge directed 
prisoner to be tried at the same time 
upon charges 16, 29, & 38 :—Held: as 
the charges numbered 16, 29, & 38, 
showed on their face that they were 
in no respect identical with the first 
charge upon which prisoner was tried 
& convicted, but were for the theft of 
ow different suin at a different date, the 
pleas of autrefois acquit & autrefois 
convict, which were disallowed by the 
judge, could not have in v 7 
availed prisoner.—R. v. Cross (1909), 
43 N.S. R. 320; 6 BE. L. R. 414; 14 
Can. Crim. Cas. 171.—CAN. 


PART VIII. eae a SUB-SECT. 3.— 
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ANI errMa ur 


q. Sedition — Previous conviction 
for inciting persons to resist police— 
Arising out of same subject-matter.}— 
Prisoner during a strike made a speech 
for which he was convicted by the 


stipendiary magistrate at Wellington 
on a chargo under Police Offences Act, 
1908, s. 6, of inviting persons to resist 
the police. The maypistrate in hearing 
the case admittedly heard evidence of 
the whole speech, though only certain 
words, not appearing in the present 
indictment for sedition, were stressed 
before him. Prisoner pleaded ‘‘ autre- 
fois convict ”’ to the charge of sedition : 
—Held: the plea was no answer; the 
one speech being two distinct offences. 
—R. v. YOUNG (1914), 33 N. Z L. R. 
1191.—-N.Z 


3617 i. Accessory before fact to felony 
—Previous acquittal as principal. )—An 
acquittal of a man upon an indictment 
against him as principal in a felony, 
is a bar to an indictment against him 
as accessory to same felony before the 
fact.—R. v. Foy (1788), Vern. & Ser. 
540.—-IR. 

r. Previous acquittal for  conspir- 
ing to commit the offence.}—It is im- 
material to a charge under Common- 
wealth Maternity Allowance Act, 
1912 (No. 8), 8. 10, that accused had 
been tried & acquitted on an indict- 
ment for having conspired with others 
to do acts unlawful by the statute & 
the facts, or some of the facts, relicd on 
in support of such charge were given 
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3620. Continuing offences not again chargeable 
—Neglect to have child vaccinated.|—Where a 
parent has once been convicted under 16 & 17 
Vict. c. 100, ss. 2 & 9, for neglecting to have his 


child vaccinated within three months of its birth,. 


he cannot, although he still neglects to get the 
child vaccinated, be a second time convicted.— 
PILCHER v. STAFFORD (1864), 4 B. & S. 775; 3 
New Rep. 463; 33 L. J. M. C. 113; 28 J. P. 
$8; 10 Jur. N.S. 651; 12 W. R. 407; 122 E.R. 
651; sub nom. STAFFORD v. PILCHER, 9 L. T. 759. 
Annotations :—Distd. Allen v. Worthy (1870), L. R. 5 Q. B. 
163. Refd. Milnes v. Bale, Milnes v. Lea (1875), L. R. 
10C. 1.591; R.v. Portsmouth JJ., [1892]1 Q. B. 491. 
3621. —— Effect of Vaccination Act, 
1867 (c. 84), s. 31.;—On Mar. 30, 1869, A. was 
convicted for disobeying an order of a justice to 
cause his child to be vaccinated within seven days 
from the date of such order. Subsequently the 
registrar of births & deaths gave him notice to 
procure the vaccination of the child, which he 
failed to do; & on Apr. 29, another information 
came on to be heard against him, when he was 
ordered to have the child vaccinated within seven 
days from the date of such order. At the hearing 
he produced a certificate in the form given in 
schedule B. to the above Act, & signed by a medical 
practitioner, certifying that the child was not in 
a fil state to be vaccinated, & postponing the 
vaccination until June 20. He did not obey the 
order made upon him, & on May 13, 1869, another 
information under above Act, s. 31, came on to 
be heard against him for disobedience of such 
order. Ie again produced the certificate above 
mentioned, but he was convicted :—WHeld: (1) the 
Justices were not deprived of the jurisdiction to 
convict him, by reason of the former conviction ; 
(2) the certificate was not a bar to the proceeding 
but the justices had jurisdiction to consider 
whether it was given bond fide or not, & if they 
though it was not, they might consider that A. 





had shown no reasonable ground for his omission | 


to carry the order into effect.—-ALLEN v. WORTHY 

(1870), L. R. 5 Q. B. 163; 39 1. J. M. C. 36; 

21 1. T. 665; 84 J. P. 263. 

Annotations :—As to (1) Consd. Knight v. Halliwell (1874), 
L. R. 9 Q. B. 412; 


C. C. 397. Refd. Tebb v. Jones (1877), 37 L. T. 576; BR. 





in proof of conspiracy.—R. v. ERSON, 
[i914] V. L. RR. 144.—AUS. 

s. Conspiracy to commit an offence 
-—Previous trial for offence.j—The 
plea of autrefois acquit is not available 
in respect of a charge of conspiracy ; 





orderly ’? was 


upon 


Kennard v. Simmons (1884), 15 Cox, | 


. been made out. 


| 
| 
| 
| 


being drunk cd& disorderly.J—A person 
convicted of being 
upon 
convicted subsequently of assaults 
the police :—Held : 
conviction was a bar to the second on 


' into consideration on such conviction. 
' then charged on a second information with driving 
' his car at a speed exceeding twenty miles an hour, 
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v. Brocklehurst (1891), 61 L. J.M.C.48; R.v. Portsmouth 
JJ., [1892] 1 Q. B. 491. As to (2) Refd. Hinds v. Klsam 
(1903), 88 L. T. 867. 

3622. Neglect to keep dog under control.|— 
Applt. was charged with non-compliance, on 
Aug. 21, 1889, & ten days thereafter, with an order 
made by justices under Dogs Act, 1871 (c. 56), 
s. 2, requiring him to keep a dangerous dog under 
proper control. No evidence was given to support 
the charge except as to Aug. 21, & the charge was 
dismissed on the ground that the offence bad not 
Subsequently applt. was charged 
with not keeping the dog under proper control on 
Aug. 21, simply. This charge was proved & 
applt. was convicted :—Held: as applt. was put 
in peril & might have been convicted on the first, 
hearing, the matter was res judicata on the second 
hearing, & the maxim nemo bis vexari debet applied. 
-—RYLEY v. BROWN (1890), 62 L. T. 458; 54 J. P. 
486; 17 Cox, C. C. 79, C. C. R. 

3623. Leaving children chargeable.|—-On 
Oct. 1, 1898, the three children of prisoner became 
chargeable to the parish of P., & had ever since 
remained chargeable. On Nov. 13, 1900, prisoner 
was convicted under Vagrancy Act, 1824 (c. 83), 
s.4, forrunning away & leaving the children charge 
able, & was sentenced to imprisonment. On Jan. 
22 a warrant was issued for his arrest in respect 
of a like offence, & on Dec. 14, 1903, he was arrested 
thereunder :—Held: on the ground that there 
had been a continuous chargeability of the children, 
there could be but one offence, & for that prisoner 
had already suffered punishment.~-—PADDINGTON 
GUARDIANS v. SULLIVAN (1903), 68 J. P. 23. 

3624. Information for driving car at speed 
exceeding twenty miles—Previous conviction for 
dangerous driving—Motor Car Act, 1903 (c. 36), 
ss. 1, 9.|—-The driver of a motor-car was convicted 
under above Act, s. 1, of driving his motor-car in 
a manner which was dangerous to the public. 

Kvidence was given as to speed, & the question 
of speed, besides other circumstances, was taken 
Ife was 








contrary to sect. 9 of the Act :—Held: (JELF, J. 
diss.), as the question of speed had been taken 


charge he was acquitted. He was 
subsequently indicted & convicted for 
perjury in having on same occasion 
taken the oath of identity :—Wleld: 
the offences were distinct: the 
personation being complete under 


* drunk & dis- 
game evidence 


the first 


the offence of conspiring to comunit an 
indictable offence is quite distinct from 
the offence itself.—R. v. Weiss & 
ca (1913), 25 W. L. R. 351.— 


-—.]— Where a person 
has been tried for a specifle offence 
& acquitted, & he is subsequently 
charged with conspiracy of which that 
offence is alleged to form a part :— 
Held: an acquittal is conclusive; & 
it would be a very dangerous principle 
to regard a judgment of not guilty as 
not filly establishing the innocence of 
the person to whom it relates.—R. v. 
LALIT MOHAN OHUCKERBUTTY (1911), 
I. L. RR. 38 Cale. 559,.—IND. 


a. Assault on police constuble — 
Previous acquittal for resisting another 
constable in execution of his duty.]— 
The disinissal of a charge of resisting 
constable A. in the execution of his 
duty is no bar to a charge of assaulting 
constable B. in the execntion of his 
duty even though the two charges 
arise out of the same set of facts, & the 


evidence on both is substantially the | 
same.—McLINEY v. MINSTER, [1911] | 


V. L. R. 347.—AUS. 


b -—— Previous conviction 


of | 


the ground that no person shall be 
convicted twice for the same offence.— 
R. (FLYNN) v. COUNTY CoRK JJ. 
(1909), 43 1. L. T. 154.—1R. 


c. Assisting in keeping a gaming 
house—Previous conviction for betting 
there.J—Appct. was charged under 
Games, Wagers & Betting Houses Act, 
1902 (No. 18), 8s. 19 (2), with being 
found in a betting house & convicted, 
the evidence showing that he was not 
only there but was assisting the kceper 
thereof. 

Ho was then charged with assisting 
the kecper, &, the deposition in the 
former case being put in by consent as 
the evidence in the case, was convicted : 
—Held: as he bad not been convicted 
a second time upon the same facts 
within the meaning of the maxim nemo 
debet bis puniri pro uno delicto since 
though the same evidence was given 
in cach case the facts necessary & 
material to the proof of each charge 
were distinct.—Hz p. SPENCER (1905), 
6S. R. N.S. W. 250.—AUS. 


d. Hlection offences.)—Prisoner was 
indicted for having applied for & 
voted on a ballot in another person’s 
naine at a Dominion election, on which 


Dominion Election Act, 1900, s. 114, 
when he applied for the ballot; while 
the perjury, which was an _ offence 
under Criminal Code, was not com- 
mitted until, on being challenged, he 
took the false oath; & therefore, a 
plea of autrefots acquit could not be set 
up as an answer to the subsequent 
indictment.-—It. v. QUINN (1905), 11 
O. L. R. 2423; 6 O. W. I. 1011.—CAN. 


e. Prosecution as British subject --- 
Previous acquittal as foreign citizen.]-— 
Prisoner being charged us ao citizen of 
the U.S., was acquitted on proving 
himself to be a British subject. He 
was then indicted as a subject of Her 
Majesty, & pleaded autrefois acquit :— 
Held: the plea was not proved, for 
that the offence in the case of a foreigner 
& a subject is substantially different, 
the evidence, irrespective of national 
status, which would convict a foreigner, 
being insufficient as against a subject ; 
& prisoner, therefore, was not in legal 

eril on the first indictment.—R. vw. 
aS GReTH (1867), 26 U. C. R. 385.— 


f. Recognisance to keep peace.) — 
To sct. fa. on a recognisance to keep 
the peace towards H.M., charging an 
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Sect. 1.—Plea of autrefois acquit and autrefois con- 
vict: Sub-sect. 3, D. § -séct. 4.] 


into consideration on the conviction under sect. 1, 
the conviction was a bar to a conviction under 
sect. 9 for driving at a speed exceeding twenty 
miles an hour.—WELTON v. TANEBORNE (1908), 
99 L. T. 668; 72 J. P. 419; 24 T. L. R. 873; 
21 Cox, C. C. 702; 6L. G. R. 891, D. C. 

See, further, STREET & AERIAL TRAFFIC. 


SUB-SECT. 4.—MATTERS NOT GIVING GROUNDS 
FOR PLEA. 


3625. Discharge of jury on previous trial— 
Discharge during trial.|—R.v. WHITEBREAD (1679), 
7 State Tr. 311. 

Annotations :—Consd. R. v. Charlesworth (1861), 1 B. & S. 


460. Refd. R. v. Kinlock (1746), Fost. 16, 28; Winsor 
v. R. (1866), 6 B. & S. 1438. 








3626. |—R. v. KintocH, No. 3222, 
ante. 
8627. ——- ——.]—R. v. Gouxnp (1763), 18 


State Tr. 415, n. 
aan :—Refd. R. v. Charlesworth (1861), 1 B. & S. 


3628. -|— Where, in a case of mis- 
demeanour, the jury are improperly, & against 
the will of deft., discharged by the judge from 
giving a verdict after the trial has begun, this is 
not equivalent to an acquittal, nor does it entitle 
deft. to judgment quod eat sine die. At the trial, 
a material & necessary witness for the Crown re- 
fused to give evidence, & was committed for con- 
tempt, whereupon, at the application of counsel 
for the Crown, deft. objecting, the judge discharged 
the jury from giving any verdict. The ct. in that 
case refused to allow deft. to add a plea puis 
darrein continuance, stating the above facts on 
the ground that this would be to allow double 
pleading, & also, as the facts would be set out on 
the record, deft. could take advantage of them.—- 
R. v. CHARLESWORTH (1861), 1 B. & S. 460; 31 
L. J. M. C. 25; 5 L. T. 150; 25 J. P. 820; 8 
Jur. N.S. 1091; 9 W. R. 842; 9 Cox, C. C. 443 
121 EK. R. 786. 


Annotations :—Folld. R. v. Lewis (1909), 78 L. J. K. B. 722. 
Reid. R. v. Heytesbury (1863), 8 L. T. 315; Winsor ». 











R. (1866), L. RK. 1 Q. B. 390; KR. v. Richardson (1913), 
108 L. 'T. 384. 
3629. Discharge on failure to agree.}— 


Prisoner was indicted for an indecent assault. 
Upon his trial at the Middlesex sessions the jury, 
not being able to agree upon their verdict, were, 
after being locked up five hours, discharged from 
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iving a verdict. Upon his second trial at the 

entral Criminal Ct. it was objected, upon his 
arraignment, that prisoner could not be tried again, 
the judge having discharged the jury from giving 
their verdict of his own caprice, & not from any 
illness of the jurors, or any real necessity having 
arisen for their discharge :—Held: the judge 
presiding at the trial was sole judge as to whether 
a necessity for such a proceeding as discharging 
the jury had arisen, & a discretionary power was 
vested in him. He must exercise that discretion 
& the discharge of jury was no bar to asecond trial. 
—R. v. DAVISON (1860), 2 F. & F. 250; 8 Oox, 
C. C. 360. 


Annotations :—Refd. R. v. Charlesworth (1861), 1 B. & S. 
460: Winsor v. pea L. R.1Q. B. R. v. Lewis 





(1909), 78 L. J. 722; R. wv. Richardson (1913), 
108 L. T. 384. 
3630. —— .|—Where a trial has proved 


abortive, & no verdict has been given, there is 
no rule of law to prevent prisoner being again 
put on a second trial, the maxim that a man is 
not to be put in peril twice for the same offence 
applying only to cases where verdicts have been 
given.—WINSOR v. R. (1866), L. R. 1 Q. B. 390 ; 

7B. &S. 490; 35 L. J. M. C. 161; 30 J. P. 374; 

12 Jur. N. S. 561; 14 W. R. 695; sub nom. R. 

v. WINSOR, 10 Cox, C. C. 327, Ex. Ch. 

Annotations :—Refd. R. v. Murphy (1869), L. R. 2 P. C. 
535; A.-G. for New South Wales v. Murphy (1870), 21 
L. T. 598; R.v. Payne (1872), 41 L. J. M. C. 653 Rev. 
Bradlaugh (1883), 15 Cox, C. C. 217; R. v. Lewis (1999), 
78 L. J. K. B. 722; KR. v. Richardson (1913), 8 Cr. App. 
Rep. 159; Crane v. Public Prosecutor, [1921] 2 A. OC. 
299. Mentd. Droege v. Suart, The Karnak (1869), 
L. R. 2 P. C. 505; LR. v. Littlechild, R. v. Heslop (1871), 
40 L. J. M. C. 137. 

3631. Acquittal on ground of defective indict- 

ment.]|— ANON. (1484), Jenk. 162; 145 KH. R. 104, 
3632. |—The plea of autrefois acquit is a 

good plea only when the acquittal 1s upon an 

indictment sufficient in law.—R. v. VAux (1591), 

4 Co. Rep. 44 a; 2 Hale, P. C. 251; 76 E. R. 992. 

Annotations :—Refd. Wrote v. Wigges (1591), 4 Co. Rep. 
45b; Gardiner v. Spurdant (1617), Cro. Jac. 438; 
Willmott v. Tiler (1701), 12 Mod. Rep. 448; R.v. Rhodes 
& Cole (1703), 2 Ld. Raym. 886; Jones v. Givin (1713), 
Gilb. 185; R. v. Aylett (1785), 1 Term Rep. 63; Gray 
v. R. (1844), 6 State Tr. N. S. 117; Conway & Lynch 
vo. R. (1845), 5 L. T. 0. S. 458; R. v. Drury (1848), 3 Car. 
& Kir. 190, 193; R.v. Drury (1849), 18 L. J. M. C. 189. 











3633. |—WroTeE v. Wiaars, No. 3574, 
ante. 
3634. J—R. v. Carter (1704), 6 Mod. Rep. 


167; Holt, K. B. 347; 87 EH. R. 924. 

3635. .|—When an indictment is preferred, 
there may be, & frequently are, three cases, wherein 
there can be no acquittal which can be pleaded 





assault & breach of the peace, deft. 
pleaded that he had been summarily 
convicted before a magistrate for the 
assault & paid the fine imposed :— 
Held: no defence.—R. v. HARMER 
(1854), 17 U. C. lt. 555.— CAN. 
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3625 i. Discharge of jury on previous 
trial—Discharge during trial.}—At a 
trial for forgery a material witness, 
while under examination, had an 
apoplectic fit, & a medical practitioner 
gave evidence that. it would be danger- 
ous to his health to continue the 
examination same day or next day, 
whereupon the judge discharged the 
ury. At a later day in same sittings, 
the witness being sufficiently recovered 
to be examined, prisoner was again 
arraigned on same indictinent, pleaded 
“not guilty,’? & was convicted & 
sentenced :—/ield : there was a suffi- 
clent necessity to justify the judge in 
discharging the jury, in the exercise of 
his discretion, & the second trial & 
conviction were regular, even if the 


judge had erroneously exercised his 
diserection as a plea of autrefois convict 
or autrefois acquit could not have been 
supported.—R. v. HENNESSEY (1873), 
4 C. A. 243.—N.Z. 

3629 i. Discharge on failure to 
agree.|—Where prisoner is unanimously 
acquitted of some charges, & the jury 
are divided as to the rest & discharged 
& he is ‘retried ’’ under Cri nai 
Procedure Code, 8s. 308, before a 
different jury, he is not being “ tried 
again ”? within the meaning of scct. 403, 
but his retrial is on the original indict- 
ment & plea, & the ct. continues the 
trial before another jury, & the process 
may continue till a verdict is passed 
on all the counts.—R. v. IRMAL 
Kanra Roy (1914), I. L. R. 41 Calc. 
1072.—IND. 











g. Intimation of with- 
drawal of proccedings by Crown.)}— 
Accused was arraigned on an accusa- 
tion of murder. The jury disagrecd. 
The judge’s note of what occurred read 
as follows: ‘‘ After an absence of two 
hours & ten minutes the jury returned 


into ct. & on being asked by the 
Vex aria) if they are agreed on a ver- 
dict the foreman replied, ‘*‘ We are not 
agreed, & there is no likelihood of our 
agreeing if we retire for a week.”’ ‘Tho 
judge thereupon dismissed the jury. 
The Solr.-Gencral intimates that he 
does not intend to proceed with the 
case against prisoncr, & withdraws 
the indictment; prisoner is thereupon 
discharged.’’ 

Subsequently the A.-G. again in- 
dicted accused on a charge of murder. 
Before pleading to the merits accused 
pleaded a previous acquittal :—Held : 
in the absence of any verdict either 
acquitting or convicting accused of the 
charge of murder, the plea of previous 
acquittal could not be sustained.— 
R. v. KERR, ee D. C. 324; 25 
Ss. C. 91 : 18 e TT. ry 32.—S. AF. 

h. .J—In a trial for 
murder the jury disagreed & accused 
was remanded under custody. The 
A.-G. thereupon ordered prisoner to 
be liberated & he was discharged from 
custody. Two years later he was 
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in bar, viz., if the bill be returned ignoramus, if 

it be coram non Judice, there not being a com- 

plete authority, & if the indictment be insufficient. 

—JONES v. GIVIN (1713), Gilb. 185; 

Rep. 214; 93 BK. R. 300. 

Annotations :—Refd. Chambers v. Robinson (1726), 2 Stra. 
691; Smith v. Hickson (1734), 2 Barn. K. B. 465; Chap- 
minan v. Pickersgill (1762), 2 Wils. 145; Sutton v. John- 
stone (1786), 1 Term Rep. 493; Wicks v. Fentham (1791), 
ney hee Rep. 247; Dawkins v. Paulot (1869), 18 W. R. 


8636. ——— Unless second indictment contains 
same defect.|—-Prisoner acquitted of forgery, on 
a& variance between the instrument produced in 
evidence & that recited in the indictment, cannot 
plead auirefois acquit to another indictment for 
the same offence except the instrument be again 
misrecited in the same manner.—R. v. COOGAN 
(1787), 1 Leach, 448; 2 East, P. C. 948. 


Annotations :—Refd. R. v. Ritson (1869), 39 L. J. M. C..10; 
ae Riley, [1896] 1 Q. B. 309; R. v. Cade, [1914] 2 K. B. 


3687. -|—This blunder which makes the 
indictment absurd & repayment is, in the opinion 
of all the Judges of England, a sufficient: reason for 
arresting judgment. But as i 





the opinion is 
founded, not on any proof of the prisoner’s 
innocence, but merely on the informality of the 
record, he may be again indicted for the offence 


(per CuR.).—R. v. READING (1793), 2 Leach, 590. 
Annotations :—Refd. R. v. Edsall (1798), 2 Leach, 662, n.; 
R. v. Faderman (1850), 4 Cox, C. C. 359.’ 


3638. -]|—The consequence is that the indict- 
ment is repugnant & defective, & prisoner must 
be discharged from it. But as the objection goes 
only to the form of the indictment & not to the 
merits of the case, he must be remanded to prison 
until the end of the session, to afford prosecutor 
an opportunity, if he thinks fit, of preparing 
another & better indictment against him (per Cur.). 


—K. v. GILCHRIST (1795), 2 Leach, 657. 
R. v. Reeves (1798), 2 Leach, 808 ; R.v. Faderman (1850), 
Annotations :-—Refd. R. v. Edsall (1798), 2 Leach, 662, n. 
4 Cox, C. C. 361. 


3639. ——.]—R. v. Taynor, No. 3556, ante. 

3640. -|—The first count of an indictment 
charged prisoners with having in their possession 
a mould intended to impress the stamp of the 
reverse side of a shilling, the second stated, that 
the mould was intended to impress the obverse 
side; the third stated that it was intended to 
impress part or parts of the reverse side, & the 
fourth stated the same as to the obverse side. A 
general verdict of guilty having been recorded, a 
motion was made in arrest of judgment on the 








re-arrestoed on same charge & brought | that at the trial 
to trial. A pee of autrefois acquit was 
raised :—Held; prisoner was not Hable 
to be rotricd.—R. v. KELIJANA (1909), 
30 N. L. H. 437.—S. AF. 


k. Conviction quashed on ground of 
defective indictment.J—M. was charged 
with buyi a rough diamond, not 
being duly licensed or authorised, but 
the indictment did not allege where the 
sale had taken place. He was convicted 
before the Special Ct. of K., but on 
appeal the indictment was quashed, 
the record being as follows: ‘“ Indict- 
ment & conviction quashed.’’ M. was 
subsequently charged again with the 
same offence on a proper indictment, & 
pleaded ‘ auirefois acquit? :—H eld : 
the ct. could take cognisance of the 


place. 


the 
in the charge. 
acqutt :-—He 


with malicious] 
to do grievous 


fwly wounding.” 


grounds upon which the former indict- 
ment had been quashed, & could there- 
fore go behind the record, & the plea 
of autrefois acquit was bad, as prisoner 
had never beon in jeopardy.—R. v. on a 
MYERS (1882), 2 8S. C. 219.—S. AF. 


1, -}—The conviction of pris- 
oner found guilty of the theft of 
horses, the property of some persons 
unknown, was set aside on the ground 


cha 
actual bo 





10 Mod. 


the owners of the : 
horses appeared to give evidence & no 
amendment of the charge had taken 
Prisoner was 
tried again for stealing same 
roperty of certain persons set out 
He pleaded autrefvis 
the plea of autrefois 
acquit was bad.—R. v. TWALATUNGA 
(1903), 208. C. 425.—S. AF. 


8644 i. Acquittal through defect in 
record.}|—Prisoner had been charged 
wounding with intent 
odily harm. The jury 
found a verdict of guilty of ‘‘ unlaw- & 
On a Crown case 
reserved the ct. decided that this did 
not amount to a verdict of maliciously 
wounding with intent, but was in 
reality no verdict at all; the conviction 
was quashed on the ground of error 
on the record :—Held: : 
properly tried afterwards & convicted 
e of assault, occasioning 
y harm, arising out of the 
same facts.—R. v. 
N. Ss. WwW. L. R. 6.—AUS 


m. Acquittal on technical grounds.) | depositions laid before grand jury & 
—The quashing of a conviction on 
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ground that the two last counts were bad for un- 
certainty, whereupon the judge directed another 
indictment to be preferred. The second indict- 
ment contained the two first counts of the previous 
one, a third & fourth stated, that the mould was 
intended to impress parts of the obverse & parts 
of the reverse sides, & a fifth & sixth used the 
word “ part'’’ instead of parts. Prisoner pleaded 
autrefois convict:—Held: the plea was bad & 
the second conviction must be confirmed.— 
R. v. PHILLIPS & BRUNSDEN (1837), 1 Jur. 427, 
Ex. Ch. 

3641. ||—A judgment for a prisoner on 
demurrer in a case of felony, on the ground that 
the indictment does not sufficiently charge the 
felony, is no bar to a subsequent good indictment 
for the same felony.—R. v. RtcHmMonp (1843), 1 
Car. & Kir. 240; 2 L. T. O. S. 230: 1 Cox, C. C. 9. 

3642. Except in case of immaterial mis- 
nomer.|——Prisoner was indictcd for stealing the 
goods of William Carr. It appeared in evidence 
that the proper name of the owner was John 
Wilson, & an acquittal was directed. Prisoner 
was again indicted for stealing the goods of 
“John Wilson, otherwise called William Carr.’’ 
Prisoner pleaded autrefois acquit, with an aver- 
ment that ‘‘ the said William Carr was known as 
well by the name of William Carr as John Wilson’? : 
—Held: the plea was good.—R. v. AUSTIN (1846), 
71. T. 0. S. 482; 2 Cox, C. C. 59. 

3643. Acquittal on ground of error in time of 
arraignment.|—ANON. (1420), Jenk. 72. 

3644. Acquittal through defect in record.|—R, 
v. Drury, No. 3559, ante. 

3645. Defect in proceedings before grand jury-—— 














Witness not sworn.|—R. v. Birron, No. 2441, 
ante. 
3646. .|}—A person who has pleaded 


to an indictment which was invalid, on account 
of its having been found upon the testimony of 
witnesses not duly sworn to give evidence, may 
be required to plead to another indictment for 
the same offence, without the first indictment 
being quashed by the ct.—ANon. (1833), 6 C. & P. 
95. 

3647. ——.J—-R. _ v. (1904), 68 
J.P. Jo. 341. 

3648. Acquittal on summary charge of assault 
alleged—Where trial not on the merits.]|—Prisoner 
was charged with common assault before a 
stipendiary magistrate, & the charge was dis- 
missed, but the magistrate declined to grant a 


BRESLAUER 





technical grounds will not support a 
plea of autrefois acquit.—lQ. v. CARVER, 
[1917] 2 W. W. ht. 1170.— CAN. 


n. Acquittal of some in _ joint 
charge.J—An acquittal of some of the 
accused on charges of rioting armed 
with deadly weapons, grievous hurt & 
murder is no bar to the trial of others 
concerned in same offences.—KOKAI 
SARDAR v. MEHFR KHAN (1910), 
I. L. R. 37 Calc. 680.—IND. 


o. Discharge at preliminary hear- 
ing before magistrates.|—Accusced was 
charged with theft before two justices, 
they, after preliminary inquiry 

directed by sect. 577, discharged him, 

boing ‘‘of opinion that no sufficient 
case was made out to put accused on 
his trial.’”? Subsequently another in- 
formation on same charge was laid 
against him, & after a preliminar 

inquiry he was committed for trial. 

It was objected that there is no juris- 

diction in any magistrate to hear such 

a charge twice, & as the same magis- 

trates dismissed it, & in any event the 
_ indictment should be quashed because 


subsequently 
Orses, 


prisoner was 


LEE (1895), 16 


on which indictment was founded 
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Sect. 1.—Flea of autrefois acquit and autrefois con- 
vict: Sub-sect. 4. Sects. 2 & 3. Parts IX. 
& X. Sects. 1 & 2: Sub-sect. 1.) 


certificate of dismissal. Prisoner was _ subse- 


quently indicted for the assault along with three | 


alleged acts of intimidation. At the trial, it was 
objected that the charge of assault had already 
been dealt with:—Held: the charge had not 
been heard on the merits, & the objection was 
overruled.—R. v. EDMONDEs (1895), 59 J. P 776. 


3649. Informality in proceedings—Betting House 
Act, 1853 (c. 119)—Licensing Act, 1872 (c. 94)— 
Dismissal on technical grounds.|—-W. appeared 
before a ct. of summary jurisdiction in answer to 
@ summons which was being treated as being, & 
intended to be, a summons under Betting Houses 
Act, 1853 (c. 119). On a technical ground this 
summons was dismissed, but another summons 
was immediately granted under Licensing <Act, 
1872 (c. 94), & upon this summons deft. was 
convicted. On appeal to quarter sessions :— 
Held: the conviction on this second summons 
was bad, as, on the first summons, as drawn, 
deft. might have been convicted of the offence 
of which he was convicted on the second summons. 
—Woop v. NAIRN (1897), 61 J. P. 184. 

3650. ——— Licensing (Consolidation) Act, 
1910 (c. 24), s. 72—Erroneous committal for trial.] 
—By s. 79 of the Licensing Act, 1910, it is an 
offerice punishable on summary conviction by a 
fine not exceeding £20 for the holder of a justices’ 
licence to suffer his premises to be used in contra- 
vention of the Betting Act, 1853. 

By ss. 1 & 3 of the Betting Act, 1853, it is an 
offence punishable by fine or imprisonment not 
exceeding six months for the occupicr of premises 
to use them for the purpose of betting with persons 
resorting thereto. 

y s. 17 of the Summary Jurisdiction Act, 
1879 (c. 49), a person charged before a ct. of sum- 
mary jurisdiction with an offence punishable 
with imprisonment exceeding three months may 
claim to be tried by a jury. 

Applt. was the licensee of the Gate Inn at, 
Matlock. On Apr. 390, 1919, six informations 
were laid against him. Five of them charged that 
he, being the licensee of the Gate Inn, had on 
Apr. 21, 1919, & other dates respectively, suffered 





the premises to be used by certain persons for the | 


purpose of betting with persons resorting thereto 
in contravention of the Betting House Act, 1853 
(c. 49), contrary to the form of the statute in such 
case made & provided. The sixth information 
charged that applt. on Apr. 21, 1919, he then 
being the occupier of the Gate Inn, unlawfully 
did use the same for the purpose of betting with 
persons resorting thereto. The six informations 
were heard together by justices sitting as a ct. 
of summary jurisdiction. Applt. claimed to be 


only included those taken at first , 
hearing, not second :—Held:  pre- 


liminary inquiry is not final in its previous 





| 


| 
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tried by a jury, & he was committed for trial on 
all the informations. At quarter sessions he was 
indicted & tried for the offence under the Betting 
Act, 1853, alleged to have been committed at the 
Gate Inn on Apr. 21, & was acquitted. The 
justices subsequently heard the first five informa- 
tions, & convicted applt. on each of them. Appit. 
appealed to quarter sessions. The appeal as to 
the offence alleged on Apr. 21 was allowed, & the 
other appeals were dismissed :—Held: (1) the 
offence under the Betting Act, 1853, is not the 
same offence as that created by s. 79 of the Licens- 
ing (Consolidation) Act, 1910, & applt. had not 
been twice placed in jeopardy for the same offence ; 
(2) as a person charged with an offence under s. 79 
has no right to claim to be tried by a jury, the act 
of the justices in purporting to commit applt. 
for trial on the five informations which alleged 
offences under s. 79 was a mere nullity & did not 
deprive the justices of jurisdiction to hear those 
informations summarily at a subsequent date.— 
BANNISTER v. CLARKE, [1920] 3 K. B. 598; 90 
L. J. K. B. 256; 124 L. T. 28; 85 J. P.12; 36 
TT. LL. R. 778 3 26 Cox, C. C. 641, D. C. 

3651. ——— Omission to inform accused of 
right to be tried by jury.|—Upon the hearing of an 
information preferred by resp. against applt. 
under the above Act, it was discovered, when the 
third of resp.’s witnesses was being examined, 
that applt. had not, through inadvertence, been 
informed before the charge was proceeded with, 
as required by Summary Jurisdiction Act, 1879 
(c. 49), s. 17, of his right to be tried by a jury, 
& thereupon the solr. for resp. withdrew the 
summons with the consent of the justices, although 
the solr. for applt. contended that there was no 
power to withdraw it. A further information 
was subsequently preferred by the resp. under the 
same Act against the applt. The evidence given 
on the hearing of both informations was sub- 
stantially the same :—Held: the withdrawal of 
the first summons in consequence of the technical 
informality was not equivalent to a dismissal which 
could be pleaded in bar of the subsequent pro- 
ceedings.—Davis v. Morton, [1913] 2 K. B. 479; 
82 L. J. K. B. 665; 108 L. T. 677; 77 J. P. 223: 
29 T. L. R. 466; 23 Cox, C. C. 359. 

Annotation :—Mentd. Hopkins v. Hopkins, [1914] P. 282. 

3652. Evidence unsworn.]|—Appct. ._. 
convicted by a metropolitan magistrate of assault- 








' ing a police constable in the execution of his duty, 


_, a: Dismissal without prejudice.|—A 
disminissal without prejudico’”’ of a 
summons for an 


but by some inadvertence the constable who was 
assaulted gave his evidence at the hearing of the 
charge without being sworn. Upon the attention 
of the magistrate being called to the irregularity, 
he, later in the same day, reheard the case, all 
the evidence being then given upon oath. The 
magistrate again convicted applt. A rule having 
been obtained to quash the second conviction upon 
the ground that it was bad in that appct. at the 


SOUTHERN & WESTERN Ity. Co. v. 
GooDING, [1908] 2 I. lt. 429.—-IR. 
alleged 


nature, & at common law a dismissal 
by magistrates is not tantamount to 
an acquittal upon indictment. All 


proceedings have been regular, & there | 


is no ground for quashing this in- 
dictment.—ht. v. HANNAY (1905), 2 
W.L. R. 543.—CAN. 

p. Withdrawal of summons.])—An 
order of justices permitting a sum- 
mons for an offence punishable on 
summary conviction to be withdrawn 
does not amount to an acquittal, & a 
fresh summons may subsequently be 
issued for same offence.—R. (McDon- 
earns TYRONE JJ., [1912] 2 1. R. 
4 oS e 


violation of secrecy under Ballot Act 
is not a bar to a subsequent conviction 
forsame offence.—R. v. UNKLES (1874), 
I. .8C. L. 50.—IR. 


Y. -J—Resp. was charged be- 
fore justices at Petty Sessions with 
larceny of peer, not exceeding in 
value five shillings & consented to the 
Justices hearing the case. The justices 
made an order dismissing the charge 
‘‘ without prejudice,’? & gave resp. a 
certificate under their hands of such 
dismissal :—Held: the dismiss, al- 
though expressed to be without pre- 





, Judice, was a bar to a subsequent 
| prosecution for same offence.—GREAT 


s. Informality in proceedings—Jus- 
tices having no jurisdiction.]—~ The 
withdrawal of a charge before justices 
in the case of an indictable offence 
where the justices have no summary 
jurisdiction & before prisoner has 
pleaded, is not a bar to a subsequent 
presentment for the same alleged 
offence.—IJt. v. WOODHOUSE, [1919] 
V. L. it. 736.—AUS. 


t. Conviction quashed.}—W here 
a conviction by justices is quashed 
on the ground that it is bad on its 
face by reason of the sentence pro- 
nounced being one which the jus- 
tices had no jurisdiction to award, 





Part X.—INFORMATIONS. 


time of the conviction had previously been put 
in peril in respect of the same offence :—Held: 
the rule must be discharged inasmuch as appct. 
had not been legally convicted on the first hearin 

& had therefore not been in peril at the time o 

the second hearing, & the second conviction was 
therefore good.—K. v. MARSHAM, Ha p. PETHICK 
LAWRENCE, [1912] 2 K. B. 362; 81 L. J. K. B. 
957; 107L. T.89; 76J. P. 284; 28T. L. R. 391; 
23 Cox, C. C. 77, D.C. 

Annotations :—Distd. Davis v. Morton, [1913] 2 K. B. 479. 

Apld. Bannister v. Clarke, [1920] 3 K. B. 598. 


3653. Sale of Food & Drugs Act, 1899 (c. 51) 
—Omission to serve certificate of analysis.|—An 
information was preferred against applt. for having 
sold milk which was deficient in natural fat & 
also contained a certain percentage of added 
water. When the case came on for hearing the 
magistrate was informed that no certificate of 
analysis had been served with the summons in 
accordance with sect. 19 (2) of the above Act, 
whereupon he dismissed the summons. No 
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evidence as to the facts was given. <A second 
summons was then taken out in respect of the 
same alleged offence, & with it was served a copy 
of the analyst’s certificate :—Held: applt. had 
been in peril of being convicted on the first sum- 
mons & therefore was entitled to plead autrefors 
acquit to the second summons.—HAYNES vv. 
Davis, [1915] 1 K. B. 332; 84 L. J. K. B. 441 ; 
112 L. T. 417; 79 J. P. 187; 24 Cox, C. C. 533 ; 
13 L. G. Rt. 497, D. C. 


Sect. 2.—PLEA TO THE JURISDICTION. 
See Courts, Vol. XVI., p. 125, Nos. 233-240. 


SecT. 3.—PLEA OF PARDON. 


Sce CONSTITUTIONAL LAw, Vol. XJ., pp. 516 
et seq. 


Part IX.—The Jury. 


Grand jury.|—-See Part VI., Sect. 5, ante. 


Petty jury.|—-Sce JURIES. 


Part X.—Informations. 


SEcT. 1.—-IN GENERAL. 
3654. Former practice.|—Informations at coin- 


mon law were filed by the coroner, who did it | 
upon any application, as a matter of course, | 


4&5 Will. & Mar.,c. 18, was thercfore made to limit 
it, & other grounds there are by which the ct. has 
limited itself (LoRD MANSFIELD, C..J.).—R. v. 
ROBINSON (1765), 1 Wm. BI. 5413; 96 MM. WR. 3138. 
Annotation :—Relfd. ht. v. Casey (1876), 13 Cox, C. GC. 310. 
3655. By private person & by attorney-general.| 
—There are two kinds of ‘‘ information ”’ applic- 


able to perjury, & one being a proceeding by the | 


Q. B. Div. on the relation of a person who thinks 
he is entitled to set the extraordinary power of 
the ct. in motion, the other being the well-known 
proceeding by the Crown through the A.-G. 
(DENMAN, J.).—R. v. SLATOR (1881), 8 Q. B. D. 
267; 511. J. Q. B. 246; 46 J. P. 694; 30 W. R. 
410, D.C. 

Quo. warranto.|—Sec 
XVI., pp. 353 ef seq. 

Revenue proceedings.|—See CROWN PRACTICE, 
Vol. XVI., pp. 214 ef seq. 


CROWN PRACTICE, Vol. 


Sect. 2.—INFORMATIONS FILED BY THE 
ATTORNEY-GENERAL. 
SUB-SECT. 1.—IN GENERAL. 
n—A suggestion upon record on 


behalf of the King.)--WILKEs v. R. (1770), 4 | 


the case is to be treated as if the con- 
viction had not been made. Accused 
may be put on trial again on same 
charge, & he cannot successfully avail 
himself of the objection of autrefois 
convict or autrefois acquit, elther of 
which must have for its basis an 
adjudication in fact within jurisdic- 
tion.—CONLIN v. PATTERSON, [1915] 
21. R. 169.—IR. 


a. ——.]— Accused was charged 
with selling Hquor without a licence 


A. 


—S. AF. 





to A., & convicted. 
was quashed, on the ground that the 
evidence disclosed a sale not to A., 
but to B. through the agency of 
Accused was then charged on same 
facts with sclling to B., & pleaded 
autrefois acquit, but was convicted :— 
Held: the plea of autrefois acquit was 
bad.—fh. v. Lrvi, [1906] E. D. C. 272. 


b. Verdict of coroner's jury./—The 
fact that the coronor’s jury brought in 


Bro. Parl. Cas. 360; 2 E. R. 244; 
R. v. WILKES, 4 Burr. 2527; 
H. L. 

Annotations :—Refd. Moody v. Straccy (1812), 4 Taunt. 
588. Mentd. Kntick v. Carrington (1765), 2 Wils. 275; 
Steel v. Sowerby (1795), 6 Term Rep. 171; Thellusson 
v. Woodford (1798), 4 Ves. 227; Wood v. Plant (1807), 
1 Taunt. 44; Beauchamp v. Tomkins (1810), 3 Taunt. 
141; Butt v. Conant (1820), 1 Brod. & Bing. 548; Stock- 
dale v. Hansard (1839), 2 Per. & Dav. 1; Gray v. R. 
(1844), 11 Cl. & Fin. 427; O’Connell v. R. (1844), 11 Cl. 
& Fin. 155; RR. v. O’Connell (1844), 3 L. T. O. S. 376; 
Douglas v. R. (1848), 12 Jur. 974; Wray v. Toke (1848), 
17 L. J. M. C. 183; Hastern Archipelago Co. v. R. (1853) 
2h. & B. 856; Hr p. Newton (1855), 4 Eb. & B. 869; 
R. v. Charlesworth (1861), 1 B. & S. 460; R. v. Cutbush 
(1867), L. R. 2 Q. B. 379; R. v. Paine (1867), 16 L. T. 
282; Bradlaugh v. R. (1878), 3 Q. B. D. 607; Castro v. 
R. (1881), 6 App. Cas. 229; LR. v. Martin, [1911] 2 K. B. 
450; Hines v. Hines & Burdett, [1918] P. 364; Gibbs 
v. Gibbs & Heathcote (1920), 123 L. T. 206. 


3657. Who may file information — Solicitor- 
general during vacancy of attorney—general’s 
office.;—WILKKs v. R., No. 3656, ante. 

3658. Not Attorney-General for Duchy of 
Lancaster.|—-It is not competent to the A.-G. of 
the Duchy of Lancaster to exhibit an information 
in the High Ct. of Justice, & the ct. will order an 
information exhibited by him to be taken off the 
file on the application of deft. even after answer 
put in by deft.—A.-G. OF DUCHY OF LANCASTER v. 
DEVONSHIRE (DUKE) (1884), 14 Q. B. D. 195; 
51 L. J. Q. B. 2713; 33 W. R. 367; 1 'T. L. R. 185, 

Le 


Ase 
Annotations :—Mentd. A.-G. of Duchy of Lancaster v. L. 
&N. W. Ry., [1892] 3 Ch. 274. 


sub nom. 
19 State Tr. 1075, 





The conviction a verdict of accidental death in the 
case of a person accused of homicide, 
does not justify tho pleading of d’autre- 
fois acquit—R. v. LABELLE (1892), 
Q. KR. 2 Q. B. 289.-—-CAN. 


PART X. SECT. 2, SUB-SECT. 1. 

c. Who may file information— Crown 
prosecutor for Attorney-General.]—A 
prosecutor for the Queen has power 
to file in the name of the A.-G.a 
presentment against any person for 
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Sect. 2.—-Informations filed by, the Attorney-General : 
Sub-secis. 1 & 2. Sect. 3: Sub-sects. 1 & 2.] 


3659. For what offences—Misdemeanour.|—R. 
v. WILKES, No. 3656, ante. 

3660. —— Of a serious nature .]|—HorNE 
v. R. (1778), 4 Bro. Parl. Cas. 368; sub nom. R. 
v. Horne, 2 Cowp. 672; 20 State Tr. 651; 98 


E. R. 1800, H. L. 
Annotations : _Refd. R. v. Puillipps hae 6 East, ae 


Bradlaugh v. R. (1878), 3 Q. B. Mentd. 
Griffin (1733), Kel. W. 292; R. e Tophan (N79, 4 
Term Rep. 126; Hawkes v. Hawkey (1 1807), 8 Hast, 427: 
R. v. Marsden (1815), 4M. . 164; Churchill v. "Hunt 
(1819), 1 Chit. 480; R. »v. Hundete Sees 4 B. & Ald. 
314; ag carts Brown (1824), 3 B. & C. ; R. v. Morle 
(1827), 1 221; Adams v. Mereaas (1828), 2 Y. 

J. 4173 Ls v7. Foss (1828), 2 Y. & J. 146; Tuam 

Archbp. v. Robeson (1828), 5 Bing. 17; Honeys. French 

(1832),1 Cr. & M. 11; Gomperty v. Levy ene 9 Ad. x 

Ie). 282; RK. = ae (1840), 12 Ad. & El. 317; KR. 

Bidwell Sia 17 L. J. M. i 99; R. »v. Deny asia), 

4 Cox, C. C. 294; White v. R. (1876), 13 Cox, C. C. 318; 

Davies v. Lloyd (1901), 17 T. L. R. 678; Clack v, Clack, 

{1906)1 K. B. 483; Jones v. Hulton, [1909] 2K. B. 444. 

3661. J—R. v. CATE & TARRY 
(1887), Archbold’s Criminal Pleading, 26th ed. 
p. 127. 

8662. Cannot be quashed.|—Information filed 
by A.-G. not quashed.—R. v. Greaory (1697), 
1 Salk. 372; 91 E. R. 323. 
annmaon :—Refd. KR. v. Joakam (1733), Sess. Cus. K. B. 

0. 


3663. .j}—An information by A.-G. cannot 
be quashed ; but if an information can be quashed, 
it must be for something that appears on the 
record, & not for a matter extrinsic (per CuR.).-— 
R. v. JOAKAM (1733), Sess. Cas. K. B. 70; 2 Barn. 
K. B. 323; 93 EK. R. 713 sub nom. WHITENAM v. 
JOKENAM, Kel. W. 143. 

3664. Proceedings may be stopped by nolle 
prosequl.|—The ct. will not quash an ex officio in- 
formation at the instance of the prosecutor, for 
the A.-G. if he sees fit, may enter a nolle prosequi 
without the interference of the ct.—R. v. STRATTON 
(1779), 1 Doug. K. B. 239; 21 State Tr. 1045; 


99 BE. R. 156. 

Annotations Saree R. v. Mitchel (1848), 6 are Tr. N.S. 
545. Mentd. Duffy (1848), 4 are ©. 123; ih. 
v. Dudley & Stephens (1884), 14 Q. B. 273, 


3665. -|—Another case is shat of a criminal 
information at the suit of the A.-G., a practice 
which has, I am sorry to say, fallen into disuse. 
The issue, if such an information is entirely in the 
discretion of the A.-G., & no one can set such an 
information aside (A. L. Smiry, L.J.).—R. v. 
COMPTROLLER-GENERAL OF PaTENTs, [1899] 1 
Q. B. 909; 17 W. R. 567; R. v. COMPTROLLER- 
GENERAL OF PATENTS, Ka p. TOMLINSON, 68 
L. J. Q. B. 568; 80 L. T. 777; 15 T. L. R. 310; 
16 R. P. C. 2338, C. A. 

‘Annotations :-—Mentd. Re A. & B.’s Appln. for a Patent 


aatte 28 R. PP. C. 4543; R. v. Patents Comptroller- 
eneral, Ex p. Muntz (1922), 38 T. L. R. 652. 


3666. Effect of death of Attorney-General. |— 























Nh paid HANGER (1614), 2 Bulst. 261; 80 FE. R. 
110 
3667. Delay in filing—Privilege of Crown.]— 


ANON. (1564), Moore, K. 3.58; 72 E. R. 439. 

3668. -|—In an information at the 
suit of the Crown, in which notice of trial was 
given in Trinity term, 1838, & afterwards counter- 
manded, the ct. discharged a rule obtained by 
defts., in Easter term, 1842, for setting down the 
cause for trial, at the sittings after that term.— 
R. v. RAY (1842), 9M. & W. 760; 2 Dowl. N. S. 
232; 11 L. J. Ex. 317; 152 EK. R. 322. 


an indictable offence even though 

there has been no Pre nety. ace 

gation with the matter.—H. 
ee (1896), 22 v. oS oR, 
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d. Smuggling of goods.}—On an in- 
formation filed by the A.-G. 


CRIMINAL LAW AND PROCEDURE. 


SUB-SECT. 2.—PARTICULAR CASES. 


Nore.—Prosecutions by information being seldom 
resorted to the names of cases are given for reference 
to former practice. 

8669. Conspiracy to impair King’s revenue.|}— 
R. v. STARLING (1663), 1 Sid. 174; 1 Keb. 675, 
682; 1 Lev. 125; 82 E. R. 1039 ; sub nom. 
A.-G. v. STARLING, 1 Keb. 650. 

Annotations :—Consd. R. v. Daniell hea ores Rep. 99; 
Mogul S.S. Co. v. McGregor, Gow (1889), 58 L. J. Q. B. 
465. Refd. R. v. Eccles (1783), 1 Leach, ord. 

8670. Conspiracy to issue false balance sheets.|— 
The directors of a joint stock bank, knowing it 
to be in a state of insolvency, issued a balance 
sheet showing a profit & thereupon declared a 
dividend of 6 percent. They also issued advertise- 

ments inviting the public to take shares upon the 
faith of their representations that the bank was 
in a flourishing condition. On an ex officio in- 
formation filed by the A.-G., they were found guilty 

of a conspiracy to defraud.—R. v. BRown (1858), 

7 Cox, C. C. 442. 

aa naton :—Refd. R. v. Charlesworth (1861), 1 B. & S. 


3671. Riot.|—R. v. StrounE (1681), 2 Show. 
149; R.v. BERCHET (1690), 1 Show. 106 ; PRYNN’S 
CASE (1690), 5 Mod. Rep. 459; KR. v. HUNT (1754), 
1 Keny. 108; A.-G. v. THANET (EARL) (1799), 27 
State Tr. 821. 

3672. Subverting government.|——R. v. 
TON, No. 333, ante. 

3673. Disobedience to order in council.|—R. v. 
Harris (1791), 2 Leach, 549; 4 Term Rep. 202 


100 E. R. 973. 
Annotations :-—Consd. R all (8911 1Q. B. 747. Refd. 
1.C.58. Mentd. Boynton 


R. v. Ghee hae usd0y, 30 L. J 
a ani. Drainage & Navigation Comrs., [1921] 2 


3674. Receipt of bribes by official in India.]— 
R. v. STEVENS & AGNEW (1804), 5 Hast, 244 ; 
Douatas v. It. (1848), 13 Q. B. 74. 

3675. Bribery of electors.|—K. v. LEATHAM 
(1861), 25 J. P. 468; R. v. Boyes (1861), 1 B. & 


STRAT- 


i 311; LR. v. CHARLESWORTH (1861), 1 B. & S. 
60. 
3676. Misconduct by public officers.|—SAVAGE’s 





CasE (1558), 2 Dyer, 151 b; R. v. PURNELL 
(1748), 1 Wils. 239; HR. v. LEDIARD (1755), Say. 
242; R.v. PINNEY (1832) , 3 State Tr. N.S. 11. 

3677. Perjury.|—AGAR : CASE (1601), Moore, 
K. B. 627; 72 E.R. 801. 

3678. Blasphemous libel.|—R. v. EATON (1812), 
31 State Tr. 927; R. v. CARLISLE (1819), 1 Chit. 
oe R. v. WADDINGTON (1822), 1 State Tr. NS. 

3679. Obscene libel.]|—R. v. Curt (1727), 17 
aig Tr. 153; R. v. WitKeEs (1770), 19 State Tr. 

3680. Seditious libel..—SeEvVEN Bistiops’ Cas1 
(1688), 3 Mod. Rep. 212; R. v. Turcuin (1704), 
14 State Tr. 1095; R. v. Smity (1713), Gilb. 57 ; 
R v. CLERK (1728), 1 Barn. K. B. 304; R. v. 
FRANCKLIN (1731), 17 State Tr. 625; R. v. OWEN 
(1752), 18 State Tr. 1203; KR. v. WILKES (1770), 
19 State Tr. 1075; Horne v. I. (1778), 4 Bro. 
Parl. Cas. 368; R.v. GoRDON (1787), 22 State Tr. 
175; KR. v. REEVES (1796), Peake, Add. Cas. 84; 
R. v. WAKEFIELD (1799), 27 State Tr. 679; RK. v. 
CoBBETT (1804), 29 State Tr. 1; R. v. WHITE 
(1808), 1 Camp. 359, n.; R. v. LAMBERT & PERRY 
(1810), 31 State Tr. 335; R. v. Hunt (1811), 31 
State Tr. 367; KR. v. Surron (1816), 4 M. & S. 


Queen for goods smuggled, costs will 
not be allowed to deft. against the 
Crown.—Rh. v. MAINWARING (1837), 5 


for the QO. S. 670.--CAN. 


Part X.—INFORMATIONS. 


532; R. v. BurpRrr (1820), 3 B. & Ald. 717; 
R. v. HARVEY (1823), 2 B. & CO. 257. 

3681. Libels on foreign sovereigns & ambas- 
sadors.|—R. v. D’Eon (1764), 1 Wm. Bl. 510; 
R. v. GORDON (1787), 22 State Tr. 175; R. vw. 
VINT (1799), 27 State Tr. 627; R. v. PELTIER 
(1803), 28 State Tr. 529. 


Sect. 3.—INFORMATION AT INSTANCE OF 
PRIVATE PERSON. 
Sus-sectT. 1.—InN GENERAL. 

3682. Jurisdiction.|—R. v. PAxToN (1731), 2 
Barn. K. B. 62, 66; 94 E. R. 357, 360; sub nom. 
R. v. BAXTER, 2 Stra. 918. 

3683. .|—Information for a battery in 
Newfoundland denied, being a local offence.— 
R. v. Hooper (1734), Kel. W. 190; Sess. Cas. 
K. B. 246; 25 EH. 1. 562; sub nom. R. v. HOOKER, 
Ridg. temp. H. 81; 7 Mod. Rep. 198. 

3684. An extraordinary remedy—Issue discre- 
tionary—Alternative remedy sufficient.|—-Hx op. 
GREER (1855), 4 W. R. 50; 19 J. P. Jo. 755. 

3685. -——— ——-— ——.]—R. v. BELL (1862), 26 











J. P. Jo. 308. 

3686. ——.|—Hx p. BAXTER (1864), 
28 J. P. Jo. 326 

3687. |—The ct. declined to 











yrant a rule for a criminal information against a 
superintendent of police, being of opinion that 
the affidavits did not establish any personal con- 
nection of the superintendent with assaults 
alleged to have been committed by police officers 
under his control, & that as‘there was nothing to 
show that ordinary proceedings for assault would 
be an insufficient remedy, there was no primd facie 
case made out for the granting of a criminal in- 
formation.—kxe p. BOowEN (1911), 27 T. L. KR. 
179, D. C. 

3688. —— Matters of aggravation.|—la p. 
LItrLe (1865), 29 J. P. Jo. 742. 

3689. ——— ——.j—liz p. GREENWELL 
(1870), 34 J. P. Jo. 406. 

3690. ——— ——.|—Ex p. CUTHBERT 
(1875), 39 J. P. Jo. 356, D. C. 

3691. ——— Libel of person in public office or 
position.|—-A criminal information does not lie 
against a party who has accused by letter a post- 
mistress of opening letters, & tampering with them. 
There must be some special circumstances to 
entitle the applicant to that extraordinary remedy. 
The proper remedy is by indictment.—ka p 
LITTLETON (POSTMISTRESS) (1888), 52 J. P. 264, 
D C. 

3692. .}—A criminal information for libel 
can only be granted at the suit of persons who 
are in some public office of position, & not at the 
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3682 I. Jurisdiction.]—In applications 
for a criminal information, the ct. 
has a more extensive jurisdiction than 
a grand jury, inasmuch as it can take 
into account the conduct & character 


for from malice, 
though, 





.]}—If it appears to 
the ct. that an information is applied 
it will be refused, 
otherwise, 
warrant the granting it.—-R. v. GoINa, 
WHITE & MAGRATH (1801), Rowe, 563. 
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suit of private persons.—R. v. LABOUCHERE 

(1884), 12 Q. B. D. 820; 53 L. J. Q. B. 362; 50 

L. T. 177; 48 J. P. 165; 32 W. BR. 861; 15 Cox, 

C. C. 415, D. C. 

Annotations :—Refd. R. v. Yates (1884), 1 T. L. R. 198; 
Ke Appin. for an Attachment for Contempt of Court 
(1886), 2 T. L. R. 3513; R. v. Ensor (1887), 3 T. L. R. 
366; Wood v. Cox (1888), 4 T. L. R. 652; R. v. Masters 
(1889), 6T. L. R. 44; BR. v. Russell, Ex p. Morris (1905), 
as es Oe & xz p. Freeman-Mitford (1914), 30 


4 . 749; 
T. L. R. 693. Mentd. Weld-Blundell v. Stephens, [1919] 
1K. B. 520. 














3693. ——— |—R. v. Masters (1889), 6 
T. L. R. 44, D.C. 
3694. -|—The remedy of criminal in- 


formation for a libel is not confined to cases of 
libel upon persons acting in a judicial capacity 
while discharging judicial duties, but the ct. can 
in its discretion grant a criminal information for 
the protection of persons who are discharging 
public duties imposed upon them by statute, in 
respect of a libel published of them in the exercise 
of those duties.—R. v. RussELt, Le p. Morris 
(1905), 938 L. T. 407; 69 J. P. 450; 21 T. L. BR. 
749; 49 Sol. Jo. 735, D. C. 

3695. -|—The ct. will not grant a rule 
nist for a criminal information for libel on the 
application of a private person who does not hold 
a public office or position—MHa p. KREEMAN- 
MitTrorp (1914), 30 T. L. R. 693, D.C. 

See, further, LIBET.. 

3696. Not available to poor person.|—In 
the case of a very poor person proceeding by in- 
formation is not the proper manner.—ANON. 
(1773), Lofft, 155 ; 98 E. R. 584. 

















SUB-SECT. 2.—GROUNDS FOR REFUSAL. 


3697. Remedy by indictment more appropriate 
——Breach of public statute.|—This ct. will not grant 
a criminal information for breach of a public 
statute creating a state offence on the application 
of a private person, but only on the information 
of the law officers of the Crown. If a private 
person desires to punish an infraction of such a 
statute he must do so by the ordinary machinery 
for the administration of justice, the preferring of 
an indictment.—Hz p. CRAWSHAY v. LANGLEY 
(1860),3 L. T. 320; 24 J. P. 805; 8 Cox, C. C. 356. 

3698. Publishing obscene divorce reports.| 
—Re EVENING NEws (1886), 3 T. L. R. 255, D. C. 

3699. Remedy by indictment more appropriate.] 
—HR, v. DUMMER (1699), 1 Salk. 374; IR. v. Proby 
& TAYLor (1756), 1 Keny. 250; KR. v. JENNINGS 
(1845), 2 Dow. & L. 7413; R. v. PEPPERCORN 
(1855), 26 L. T. O. S. 74; R. v. HODGSON (1856), 
26 L. T. O. S. 239 ; 

8700. Civil remedy open to applicant./—R. v. 
WESTON (1728), 1 Barn. K. B. 56; ANON. (1732), 





PART X. SECT. 3, SUB-SECT. 2. 


g. Accused committed for trial by 
magistrate — Refusal by <Attorney- 
General to prosecute.}—Where a person 
has been committed for trial by a 
magistrate & the A.-G. has afterwards 


the fact would 


of prosecutor, & the circumstances of 
the act complained of.—R. v. BLAND 
(1849), 1 Legge, 534.—AUS. 


3684 i. An extraordinary remedy— 
Issue discretionary.J]—The grant of a 
criminal information is not a matter 
of course, but in the discrotion of the 
ct., & although a prima facie case ma 
have been made, on showing cause bot 
sides must be heard, & if satisfied of 
the innocence of accused, the ct. is 
bound to discharge the rule nisi.— 
R. v. MINNIS (1846), 1 Legge, 351.— 
AUB. 


—IR. 





e. —— Motive of prosecutor 
immaterial.J—A case being such as in 
the circumstances, to call for the issue 
of a criminal information, the par- 
ticular object or motive of prosecutor 
is immaterial.—R. v. ABBOTT (1848), 
1 Legge, 467.—AUS. 


f. Libel of person in public 
Office or position.|—A criminal infor- 
mation will not be granted except in 
case of a libel on a peron in authority, 
in respect of the duties pertaining to 
his office.—R. v. Biacs (1884), 2 Man. 
L. R. 18.—CAN. 





refused to prosecute, the full ct. will 
not act as a Ct. of Appeal from his 
decision by directing a criminal in- 
formation to be filed, unless very 
special circumstances are shown.— 
R. v. MCKAYE (1885), 6 N.S. W. L. BR. 
123; IN. S. W. W. N. 58.—AUS. 

h. Party secking information must 
be free from blame.}—A party seeking 
a criminal information against another 
must himself be free from blame.— 
R. v. WHELAN (1863), 1 P. Iv. I. 223.— 
CAN. 

k. —-— Plea of justification in libel 
mot proved.)—Appct. for a criminal 
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Sect. 3.—Information at instance of private person: 
Sub-sects. 2 & 3, A., B., C. & D.) 


2 Barn. K. B. 198; Wt. v. COTTEN (1733), 1 Kel. W. 
125; ANoN. (1733), 2 Barn. K. B. 279; R. v. 
GROSVENOR (1743), 1 Wils. 18; ANoN. (1773), 
Lofit, 184; R. v. Watson (1788), 2 Term Rep. 
199; R.v. Friar (1819), 1 Chit. 702. 

3701. Summary remedy provided by statute.]— 
ae Hitz (1729), 1 Barn. K. B. 2968; 94 E. R. 

3702. Charge denied by defendant.|—R. v. 
HAMPDEN (1844),2 L. T O. 8S. 367; R.v. MARTIN 
& SWAYNE (1853),,21 L. T. O. S. 102; R. v. 
BARNWELL (1857), 29 L. T. O. 8.107; BR. v. BELL 
(1862), 26 J. P. Jo. 308. 

3703. Where applicant has sought other means 
of redress—Explanation of libel asked for.]— Fx p. 
HAVILAND (1877), 41 J. P. Jo. 789. 

3704. Apology asked & action threatened.] 
—Where a magistrate has been libelled in the 
discharge of his duties as a magistrate & has 
demanded an apology & threatened an action for 
damages, he cannot afterwards apply for a criminal 
information for libel.—-Ez p. PoLuarp (1901), 17 
T. L. R. 778, D. C. 

3705. When applicant has sought other means 
of redress.|— ANON. (1723), 8 Mod. Rep. 187 ; Ex p. 

(1836), 4 Ad. & El. 576, n.; R. v. DOHERTY 
(1840), Arn. & H. 16; R. v. Gwirr (1840), 11 
Ad. & El. 587; BR. v. Lawson (1841), 1 Q. B. 486 ; 
R. v. NOTTINGHAM JOURNAL (PROPRIETORS) 
(1841), 9 Dowl. 1042; Ka p. BEAUCLERK (1843), 
7 Jur. 373; Ite ALDRED, Hx p. YARMOUTH CORPN. 
(1844),8 J.P. Jo. 757; R.v. Upron Sr LEONARD’S 
(INHABITANTS) (1847), 10 Q. B. 827; Ea p. Ror 
(1852), 20 L. T.O.S. 1153; lt. v. MARSHALL (1855), 
ope & B.475; Ha p. Worry (1856), 28 L. T. O. S. 

3706. When civil action is pending.]—Rh. 
v. COSINS (1728), 1 Barn. K. B. 140; R.v. Poitiers 
(1736), Lee temp. Hard. 241; KR. v. Frevpina 
(1758), 2 Keny. 386; R. v. Sparrow (1788), 2 
ie Rep. 198; I. v. Manon (1836), 4 Ad. & EI. 
Vid. 

3707. Where applicant is at fault.)—R. v. 
PORTER (1728), 1 Barn. K. B. 52; R. v. Symonvs 
(1736), Lee temp. Hard. 240; R. v. HANKEY 
(1757), 1 Burr. 316; R. v. Peacu (1758), 1 Burr. 
048; WR. v. JAcKSON (1773), Lofft, 147; R. »v. 
LARRIEU (1837), 7 Ad. & El. 277; BR. v. GREGORY 
(1838), 8 Ad. & El. 907; R. v. Harty (1846), 7 
L. T. O. S. 136. 


information must rely wholly upon the 

ct. for redress, & must come there | 

entirely free from blame. Where there | 
| 
| 





is a foundation for a libel, though it. | 
fall far short of justification, an in- | 
formation will not be granted.—-R. rv. 
BiaGs (1884), 2 Man. L. R. 18.—CAN. 


1. Prosecutor having given 





| 


| 


, 
| 


judge to bind him over to keep the | 
peace, it is sufficient cause shown 
against its going, 
behaved outrageously, insulted persons — 
in the house, had gone at an unseason- . 
able hour, had stated he was searching | 
| for stolen goods, & had refused to show | 
his worrant.—R. v. SOUTHWELL (1749), | 


CRIMINAL LAW AND PROCEDURE. 


3708. When applied for by the Crown not 
through Attorney-General.|—R. v. PHILIPPs, LUCAS 
& GIBSON (1764), 3 Burr. 1564; 97 E. R. 9838. 

3709. When a previous rule has been discharged 
on merits.|—R. v. SMITHSON (1833), 4 B. & Ad. 
861; 1 Nev. & M. K. B. 775; 110 KK. R. 679. 

3710. When application is unduly delayed.|—R. 
v. SCHOOL (1728), 1 Wils. 19, n.; KR. v. ROBINSON 
(1765), 1 Wm. BI. 541; PrRIDEAUX v. ARTHUR 
(1774), Lofft, 393; R. v. Taytor (1793), Nolan, 
204; R. v. Smiru (1796), 7 Term Rep. 80; R. v. 
HARRIES (1811), 18 East, 270; R. v. MARSHALL 
& GRANTHAM (1811), 13 East, 322; R. v. BISHOP 
(1822), 5 B. & Ald. 612; R. v. BARRY O’MEARA 
(1823), 2 L. J. O. S. K. B. 34; R. v. JOLLIE 
(1833), 4 B. & Ad. 867; R. v. Text (1840), 
4 J. P. 283; R.v. Harris (1844), 13 L. J. M. C. 
162; R. v. ANDREWS (1847), 9 L. T. O. S. 75; 
R. v. WAKLEY (MIDDLESEX CORONER) (1847), 
11 J. P. Jo. 405; Ex p. Hopper (1854), 23 L. T. 
O.S. 164; LR. v. CALTHORPE (1863), 27 J. P. 581. 


Sub-secr. 3.—l’or WHAT OFFENCES GRANTED. 
A. Bribery and Corruption. 

3711. Bribery.]—R. v. TIVERTON Conrpn. (1724), 
S Mod. hep. 186; R. v. PLhympron (1725), 2 
Ld. Raym. 1377; ANON. (1731), 2 Barn. K. B. 
47; R.v. Isu~rwoop (1758), 2 Keny. 202; R. v. 
Pitr & MEAD (1762), 3 Burr. 1335; KR. v. RoBIN- 
SON (1765), 1 Wm. BI. 541; KR. v. VAUGHAN (1769), 
4 Burr. 2494; KR. v. JotnirFe (1791), cited in 
1 Kast, at p. 154; It. v. Youna (1801), cited in 
2 East, at p. 14; R. v. Cassano (1805), 5 Isp. 
231; RK. v. STEWARD (1831), 2 B. & Ad. 12. 


B. Offences against Administration of Justice. 

3712. Embracery.|—K. v. Opie (1670), 1 Wms. 
Saund. 301. . 

3713. Interfering with witness.|—R. v. CHAMBER- 
LAYN (1728), 1 Barn. K. B. 112; BR. v. LAWLEY 
(1731), 2 Stra. 904; KR. v. Puriuips (1786), Lee 
temp. Ward. 241. 

3714. Abusing judge or magistrate.|—R. v. 
Corton (1733), 2 Barn. K. B. 318; Hap. CHAPMAN 
(1836), 4 Ad. & El. 773; Ex p. MARLBOROUGII 
(DUKE) (1844),5 Q. B. 955; R. v. ROBERTS (1857), 
29 L. T. O. S. 197; Ha p. Hoskyns (1869), 33 
J.P. Jo. 68. 

3715. Prejudicing criminal trial.|—R. v. WI1L- 
LIAMS (1823),2 L. J. O. S. K. B. 30; KR. v. GRay 


of preventing due 
' inquiry into the cause of death. This 
act is a criminal misdemcanour, as 
tending to defeat the objects of the 
coroner’s inquest, & being contra bonos 
mores.—-R.  v. RUSSELL (1839), 1 
Legge, 110.—AUS. 

r. Advising resistance to cxecution of 


the information, 


that the bailiff | 


provocation.J}—An application for oa 
criminal information refused, prosc- 
cutor having given previous provoca- 


tion. The misconduct of the party 
——chin= **4 application has always 
been held a sufficient reason for allow- 


ing the cause shown on behalf of the 
principal as well as the second.—R. v. 

DGEWORTH (1827), 1 Ir, L. Ree. 
lst ser. 8.—IR. 








m. -+—On an = applica- 
tion for a criminal information, the 
conduct of appct. in the transaction 
is open to the scrutiny of the ct., & it 
will inquire into the provocation he 
may have given.—ButTr v. JACKSON 
(1846), 10 I. L. R. 120.—IR. 

; Misconduct of bailiff.] — 
Upon an application for an information 
against a parses for resisting the 
execution of a warrant issued by a 





| 
j 
| 
| 
| 


Rowe, 727.—IR. 


0. Prosecutor chosen another remedy 


—Not renounced it before applying for 
information.|—When prosecutor has 
chosen another remedy, which he has 
not expressly renounced, he cannot 
obtain leave to file a criminal infor- 
mation.—Ezx p. O’FARRELL (1887), 13 
Q. L. RK. 270.—CAN, 


PART X. SECT. 3, SUB-SECT. 3.—A. 

p. Undue influence at a _ parlia- 
mentary election. |—Kh. v. DUGGAN(1873), 
IR. 7 CO. Li. 94.—IR. 


PART X. SECT. 3, SUB-SECT. 3.~-B. 

q. Preventing proper inquiry by 
coroner. J—Deft., not being a duly 
qualified inedical practitioner,  dis- 
sected & removed parts of the body of 
deceased, with the intent, according to 





writ.J—-K. v. MORRISON & PAGNUELO 
(1872), 3 R. L. O. S. 525.—CAN 

s. alse return to writ of certiorari.) 
—R. ve. ARNOLD (1888), 8 C. L. T. 
Occ. N. 271.~—CAN. 

t. Soliciting grand jury lo throw 
out <indictments.}—An  iuformation 
ranted against one soliciting a grand 
ury to throw out bills of indictment, 
which they accordingly did.—ANON. 
(Undated), Rowe, 644.—IR. 


a. ———.] — Information granted 
because two grand juries had thrown 
out two bills of indictment against 
defts., under the influence of defts.— 
ANON. (Undated), Rowe, 727.—IR. 


b. Dropping proceedings to obtain 
paurdon.}—An information will be 
granted for offering to drop proceedings 
on a certiorari, if a pardon was granted 


(1865), 10 Cox, C. C. 184; Ea p. SmrrH (1869), 


21 L. T. 204. 


3716. Pretence of reading Riot Act.J—R. v. 


SPRIGGINS (1746), Wm. BI. 2. 


38717. Misappropriation by member of corpora- 
tion.|—R. v. WATSON (1788), 2 Term Rep. 199. 

8718. Printing report of House of Commons.|— 
R. v. WRIGHT (1799), 8 Term Rep. 293. 

8719. Publishing evidence before coroner’s jury 
with comments.]—R. v. FLEET (1818), 1 B. & Ald. 


379. 


3720. Abusing public officer.]—R. 


(1822),1L. J. 0. 8S. K. B. 31. 
3721. Personating juror.] 
29 L. T. O. S. 196. 





C. Misconduct by Judicial Officers. 
3722. Magistrate.|—R. v. NEWTON (1720), 1 
R. v. HEBER (1731), 2 Barn. K. B. 
R. v. AUSTIN (1732), 2 Barn. K. B. 208; 
R. ve. MATHER (1733), 2 Barn. K. B. 249; R. v. 
EYRES (1733), 2 Barn. K. B. 250; R. v. SHREWS- 
BURY JJ. (1733), 2 Barn. K. B. 272; R.v. DE VEU. 
(1733), 2 Barn. K. B. 379; R. v. WYKES (1738), 
R. v. SOANE (1738), Andr. 


Stra. 413; 
W735 


Andr. 238; 
R. v. JONES (1742), 1 Wils. 7; 
JJ. (1752), Say. 25; R. vw. 
(1755), Say. 216; R. 


R. v. May (1857), 


R. v. RYE Conrpn. 
NOTTINGHAM JJ. 
v. CORBETT & COULSON 
(1756), Say. 267; R. v. PHeurs (1757), 2 Keny. 
570; KR. v. FIELDING (1758), 2 Keny. 386; R. v. 


Part X.—INFORMATIONS. 


(1787), 1 Term Rep. 653; 
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R. v. HOLLAND & 


FORSTER (1787), 1 Term Rep. 692; R. v. BROOKE 


(1788), 2 Term Rep. 190; R. v. WEBSTER (1789), 


3 Term Rep. 389; R. v. BARKER (1801), 1 East, 


_186 ; 


R. v. HosEason (1811), 
‘R. v. STAFFORDSHIRE JJ. (1819), 1 Chit. 217; 
R. v. BoRRON (1820), 3 B. & Ald. 432; 
SOMERSETSHIRE JJ. (1822), 1 Dow. & Ry. K. B. 
443; R.v. LANCASHIRE JJ. (1822), 1 Dow. & Ry. 
K. B. 485; R. v. WHATELY (1829), 4 Man. & Ry. 


14 East, 605; 
R. v. 


K. B. 4381; Ha p. FENTIMAN (18384), 2 Ad. & El. 


» SMITH 127; 


R. v. PyRKE (1848), 1 L. T. O. S. 150; 
R. v. BADGER (1843), 4 Q. B. 468; Re GRIFFITHS 
(1847), 9 lL. T. O. S. 75; R. v. SAUNDERS (1847), 
2 Cox, C. C.. 249; 


Ex p. SMERDON (1850), 15 


L. T. O. S. 141; R. v. HOLE (1850), 14 J. P. Jo. 


Rep. 193; 
Lofft, 185 ; 


post. 
272 ; 
227. 

Wils. 7. 


YOUNG (1758), 1 Burr. 556; KR. v. ATHAY (1758), 


2 Burr. 653; KR. v. PALMER (1761), 2 Burr. 1162 ; 
R. v. WituiaAMs, R. v. DAvis (1762), 3 Burr. 1317 ; 
R. v. BAYLIS (1762), 3 Burr. 1818; R. v. SEAFORD 
“TJ. (1763), 1 Wm. BI. 432; R. ». HANN (1765), 
R. v. WALLIS (1772), Lofft, 38 ; 
R. v. Cozens (1780), 2 Doug. K. B. 4263 RR. v. 


3 Burr. 1716; 


3727. Attorney.] — R. 





352; R.v. BARTON (1850), 4 Cox, C. C. 353. 

3723. Mayor.|—R. v. HALFORD (1734), 7 Mod. 
R. v. 
Kx p. CARTER v. HARWICH CORPN. 
(1851), 16 J. P. 23. 

3724. County Court Judge.|—-Re ANON., No. 7148, 


NOTTINGHAM CORPN, (1773), 


3725. Vice-Chancellor of Oxford.|—R.v. HoumMEs 
(1734), 1 Cunn. 129. 
3726. Sheriffs.] 


ANON. (1733), 2 Barn. K. B. 


v. NormMANn (1743), 1 


See PUBLIC AUTHORITIES & PUBLIC OFFICERS. 


D. Misconduct by Ministerial Officers. 


3728. Churchwardens.|—-ANON. (1730), 1 Barn. 
K. B. 327; ANON. (1732), 2 Barn. K. B. 166. 

3729. Sheriff.|—R. 
Andr. 201, n.; R. v. GROSVENOR (1743), 1 Wills. 


v. SHACKLINGTON (1735), 


DAVIE (1781), 2 Doug. K. B. 588; R. v. JAcKson | 18; KR. v. WooprRow (1788), 2 Term Rep. 731. 


to two men convicted of treasonable | but if the conduct of the magistrate is 


practices.--R. vv. GOING, WHitk & 
MAGRATH (1801), Rowe, 563.—IR. 

ce. Preventing prisoners standing their 
trial. }j—An information will be granted 
for withdrawing prisoners, out on bail, 
from abiding their trial.—RLh. v. GOING, 
a & MAGRATH (1801), Rowe, 563. 


d. Disputing counsel's right to be 
heard. |}—Couditional order granted for 
an information against the magistrates 
of a corporate city, who had disputed 
the right of counsel to be heard for or 
agaiust a party at petty sessious.—— 
ANON. (1829), 3 Ir. L. Ree. Ist ser. 
4 et e 

e. Conspiracy by  attorneys.J— It. 
AT THE PROSECUTION OF ELLIOT) Vv. 

LAHER (1845), 6 L. T. O. S. 132.—IR. 

{. Threatening letter to mayor & 
corporation.}—K. wrote a notice to l., 
Mayor of 3.. & certain members of the 
town council, saying that in a certain 
event he would use the letter to charge 
thein with the felony of manslaughter, 
* & take further notice that as regards 
those whom with the mayor, I intend 
to have returned for trial at the next 
assizes for the conspiracy alleged to 
have been carried out on Dec. 13, last, 
I will if they again conspire illegally 
to exclude the said burgesses, ctc., use 
this notice to charge the said persons 
accused as conspirators with the felony 
of murder.” It. being convicted in a 
criminal information moved in arrest 
of judgment :—Jleld: this letter dis- 
closed a good ground for a criminal 
information.—R. v. REA (1865), 17 
Ly Cy L. R. 584.—IR. 


PART X. SECT. 8, SUB-SECT. 3.—C. 


3722 i. Magistrate.J}—If the conduct 
of prosecutor has been blamable the 
ct. will not grant a criminal information 
against a magistrate at his instance ; 


J ——-VOL. XIV. 


not justifiable, the rule will be dis- 
charged without costs.—-R. v. MUNRO 
yee ), (1825-1897), N. B. Dig. 226.- 


3722 ii. ——~.]—-A magistrate is en- 
titled to six days’ notice of a motion 
for a criminal information against him 
for a violation of his duty.—Rh. _. 
Hrustis (1853), James, 101.—CAN. 


3722 iii. -J}—On an application 
foran attachment or criminal informa- 
tion against a justice of the peace for 
misconduct in the exercise, or under 
the authority of, his otfice, it must 
be shown that six clear days’ previous 
notice in writing had been given to 
such magistrate.—R. v. Rak (1874), 
I. hk. 8 C. L. 524,.—IR. 











3722 iv. .)] — Re McMICKEN 
(1912), 8 D. L. R. 550.—CAN., 
3722 v. -J—The ct. refused to 


grant an information against a magis- 
trate for an offence which amounted 
to a felony, would grant it for extortion ; 
but would not grant itin any case where 
the Crown prosecuted.—R. v. MAGEE 
(Undated), Rowe, 416.—IR. 


3722 vi. +—.]— An __—siinformation 
granted against a imagistrate for 
destroying a house, on not finding the 
men he was in search of.—ANON. 
(Undated), Rowe, 645.—IR. 


3722 vii. -]—The ct. granted an 
information against a magistrate who, 
in the exerciso of his office, abused 
prosecutor Te. v. MANLY (Undated), 

towe, 646.—IR. 


8722 viii. -]—The Ct. of King’s 
Bench refused to grant an attachment 
against & magistrate for maliciously 
convicting one for offending against 
the game laws, & fining him & levyin 
the fine; but granted a_ crimina 
information.—R. v. MARTIN (Undated), 
Rowe, 726.—IR. 








g. Judge — Iecorder’s Court.)—Ap- 
plication for leave to file an informa- 
tion against a judge of a recorder’s 
ct. upon the grounds that he had 
falsified the records of the ct. & 
maticiously condemned appct. as 
guilty of a felony upon the verdict of 
his peers, when, as alleged, no verdict 
whatever was found by the jury. Tho 
facts were that the jury came into ect. 
& the foreman pronounced a verdict 
of guilty. Counsel of accused then 
questioned, not through the ct., some 
of the jury as to the grounds of their 
verdict, when one stated that he did 
not concurinit. The attention of the 
ct. was not drawn to this dissent, nor 
did it appear the ct. was aware of it. 
A verdict of guilty was recorded by 
the presiding judge; & when formally 
read to the jury by the clerk, no 
objection was made. The ct. refused 
the information.—R. v. ForD (1853), 
3 C. P. 209.—CAN. 

h. Division Court.J—On ap- 

lication for leave to file a criminal 
nformation against a division ct. 
judge for his conduct in imposing a 
fine for contempt upon a barrister 
employed to conduct a case before 
him :—Jield ; such leave should never 
be granted unless the ct. see plainly 
that dishonest, Op prcey ve) vindictive, 
or corrupt motives influenced the mind, 
& prompted the act complained of, 
which in this case was clearly not 
shown.—Re TORONTO DIVISION CouRT 
RECORDER & JUDGE (1864), 23 U.C. it, 
376.—CAN. 


PART xX. SECT. 3, SUB-SECT. 3.—D. 


3729 i. Sheriff.}—Where a_ sheriff, 
duly appointed, refuses to act or take the 
oath of office, the appropriate remedy 
is by information ez officio or indict- 
ment, & a@ mandamus will not be 

ranted.—R. v. HUTCHINSON, RK. v. 

ERRARD (1893), 32 L. R. Ir. 142.—IR. 


AA 
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Sect. 8.—Information at instance of private person: 
Sub-sect. 3, D., H., EF. (a), (b), (ce), (d) & (e), 
G. to P.; sub-sect. 4.) | 


3780. Clerk of Market.|—ANon. (1733), 2 Barn. 
K. B. 310. 

3731. Overseers.|—R. v. WATSON (1743), 1 
Wils. 41; R. v. LIERBERT (1759), 2 Keny. 466; 
R. v. TARRANT (1767), 4 Burr. 2106; R. v. Cox & 
CASYTOR (1837), 1 Jur. 52. 

3732. Parish officer.|—R. v. BARRAT (1780), 2 
Doug. K. B. 465; R. v. Compron (1783), Cald. 
Mag. Cas. 246. 





3733. Commissioners.|—R. v. RoGers (1758), 
2 Keny. 373. 

3734. Road surveyor.|-—R. v. Friar (1819), 
1 Chit. 702. 

3785. Guardian.|—R. v. BrigHTMAN (1848), 


11 L. T. O. S. 126. 

3736. Sheriff’s officer.|——ANON. (1730), 1 Barn. 
K. B. 381. 

See PUBLIC AUTHORITIES & PUBLIC OFFICERS. 


KH. Libel. 
See Linen & SLANDER. 


I*. Breach of the Peace. 
(a) Assauld. 


3737. Assault.|—Rt. v. WINGFIELD (1632), Cro. 
Oar. 2513; KH. v. Wottoway (1724), 8 Mod. Rep. 
283; JENNINGS v. Morr (1727), 1 Barn. K. B. 
16; R.v. MouseLey & Syms (1728), 1 Barn. K. LB. 
123; ANON. (1731), 2 Barn. K. B. 273; ANON. 
(1731), 2 Barn. K. B. 87. 


(b) Provocation to Breach of the Peace. 


3738. Writing abusive letter.]--z2 p. PARKER v. 
WAITE (1838), 2 J. P. 57. 

3739. Conduct & language.|— BR. v. HINCKLEY, 
Ea p. Haun (1847), 11 J. P. Jo. 37. 


PART X. bala + SUB-SECT. 3.— 


k. JT'hreatening letter-—~ To member 
of Legislative Council. )}---Rule nisi for 
a criminal information which had been 
obtained for sending a Ictter to 
prosecutor with intent to provoke a 
breach of the peace, ete. JW., au member 
of Legislation Council, applied to ct. 


3739 i. Conduct & language.jJ—IW. v. 
b). Pe ONNEEE (Undated), Rowe, 610.— 


3739 ii. —-—-.J—A conditional order 
for liberty to file a criminal information 
granted, although prosecutor did not 
swear that he bolieved deft.’s language 
was used with an intention to 
him to fight aw duel; 


CRIMINAL LAW AND PROCEDURE. 


(ce) Challenge to Fight. 


3740. Challenge.|—-R. v. HANKEY (1757), 1 
Burr. 316; R. v. CHAPPEL (1757), 1 Burr. 402 ; 
PRIDEAUX v. ARTHUR (1774), Lofft, 393; R. vw. 
WILLETT (1795), 6 Term Rep. 294; R. v. Youna- 
IIUSBAND (1835), 4 Nev. & M. K. B. 850; R. v. 
LARRIEnU (18387), 7 Ad. & El. 277; Ka p. Evair 
(1847), 9 L. T. O. 8S. 393; Ha p. LANGDON (1850), 
14 J. P. Jo. 301. 


(d) Going Armed. 


3741. Bearing arms.]—R. v. KNIGHT (1686), 
3 Mod. Rep. 117. 


(e) Riot and Incitement to Tio. 


3742. Rioting.|—Ik. wv. BEAMOND (1732), 2 
Barn. K. B. 1388; R. v. Smrru (1831), cited in 
Grady & Scotland’s Crown Practice, at p..8; 
R. v. Muntrz, PARE, PEARCE & TROW (1837), 
1 J. P. 386; Ke p. LICENSED VICTUALLERS’ 
Society (1872), 36 J. P. 359. 


G. Blasphemy. 


3743. Libelling Christianity.)——R. v. WooLston 
(1729), Fitz-G. 64. 


H. Immorality. 


3744. Apprenticing girl to prostitute.|—R. v. 
DELAVAL (1763), 3 Burr. 1484. 


I. Abduction. 

3745. Inveigling word.|—SKELES’ CASE (1639), 
Cro. Car. 557; Rk. v. BLACKET & ROBINSON (1702), 
7 Mod. Rep. 39; KR. v. LYNN (1733), 2 Barn. K. B. 
212; KR. vw. Prerson (1739), Andr. 810; R. v. 
GREEN (1781), 3 Doug. K. B. 36. 


J. Rescue. 
3746. Rescue.|—JOURDAN’S CASE 
Mod. Rep. 256. 


(1698), 12 


order for liberty to file a criminal 
information for sending a letter pro- 
voking to fight a duel has been 
granted, although it might be good 
cause against making such = order 
absolute, that proscecu‘or, who had 
spoken injuriously of dets. in addressing 
a jury had so spoken maliciously, & 
not bond fide in the discharge of jis duty 
as counsel; yet. where the cosjs not 


rovoke 
a third party 


to file criminal information against 
defts., one for sending & the other for 
bringing to him a threatening letter 
with intent, first, to intimidate IR. in 
the performance of his duties as 
member of Legislative Council, & 
secondly, to eens & stir him up 
to fight a duel :—//eld : rule would be 
discharged without costs as regards 
both defts. as intimidation could not 
be inferred from the Jetter.—R. v. 
MACDERMOTT & MACFARLANE (1844), 
lies. & Eq. Jud. 14.—AUS. 

3788 i. Abusive letter.}—It is not 
sufficient cause against an application 
for an information for writing an 
abusive lotter to the proprietor of a 
newspaper, that prosecutor was the 
proprietor of a paper in which refiec- 
tions were inserted against deft.; & 
on deft.’s application to hiin, that he 
refused to interfere, referring him to 
the printer.-—R. v. GoLp (Undated), 
Rowe, 580.—IR. 

3738 ii. .}—~An ordor fora crimi- 
nalinformation for writing to the prose- 
cutor a letter, ssa to provoke him 
to co t a breach of the pcace, 
made absolute, although it was not 
aworn by prosecutor, or conveyed by 
the words in his affidavit, that deft. 
intended to provoke him to commit 
a breach of the _peace.—MALONE »¥. 
es eel): 4 Ir. L. Rec. 1st ger, 








who was present on the occusion out 
of which the prosecution arose, having 
made an aflidavit to that effect.— 
It. vw. MAUNSELL (1839), 1 I. Li. It. 
257.-—IR. 

1. Threat to  horsewhip.]) — Con- 
ditional order granted for a criminal 
information aguinst deft., for shaking 
a horsewbip over prosecutor, & 
desiring him to consider himself horse- 
whipped.— KR. v. ARMSTRONG (1827), 
llr. L. Ree. 1st ser. 7.—IR. 


PART X. SECT. pa 3.-~ 
» (6). 


m. Challenge to duel — Applicant 
must be blameless.J-—The ct. will not 
grant the extraordinary remedy of a 
criminal information for a challenge 
to a duel, unless appct. be him- 
self wholly  blameless.—THORN  v. 
FAITHFULL (1856), 2 Legge, 966.-—AUS. 

n. -}-—Conditional order for a 
criminal information granted against 
doft., for attempting to provoke 
prosecutor to fight a duel.—R. v. 
reuures (1827), 1 Ir. L. Rec. Ist ser. 


~]—R. v. Hommus (circa 
1800-1803), Rowe, at pp. 267, 268, 283, 
284.—IR 





p. ——.}+-R. v. JACKSON (1846), 7 
L. T'. (O. S.) 237, 323.—IR. 


q. ——--.J — Where a conditional 


satisticd that such injurious expressions 
of prosecutor were irrelevant, malicious, 
& not bond fide, they will make absolute 
the order.--—R. (ON THK PROSECUTION 
OF ARMSTRONG) v. KIERNAN (1855), 
7 Cox, C. C. 6.--IR. 


r. Affidavits showing prosecutor had 
fought duel—Attorney-General ordered 
to prosecute information aguinst him. |] 
—lf on an application for an infor- 
mation, it Hy on the face of the 
affidavits of deft., that prosecutor has 
fought a duel; the ct. will grant an 
information against him, & will order 
the A.-G. to rosecute it.—R. v. 
O’CONNELL (Undated), Rowe, 610.— 


PART X. SECT. 8, SUB-SECT. 3.— 
F. (@). 


s. Obsiructing justice of peace if 
execution of duty—Riot.}—Information 
for speaking opprobrious, malicious, & 
contemptuous words of a justice of 
the peace, in the execution of his 
office in dispersing rioters, for qucs- 
tioning & denying his authority, & for 
obstructing & hindering him from 
dispers them & preserving the 
peace :—Held: to be too general, the 
obstruction being imperfectly set 
forth.—R. v. GRIFFITH (1788), Vern. 
& Scr, 612.—IR. 


Part X.—INFORMATIONS. 


K. Impressment of Seamen. 


3747. Impressment.|—R. v. WEBB (1747), 1 
Wm. BI. 19. 


IL. Demanding Money with Menaccs. 


8748. Threats.|—R. v. HALLINGBY 
Cunn. 93. 


(1734), 


M. Attempting to obtain Execution of Will. 


3749. Undue influence./—R. v. WRIGHT (1760), 
2 Burr. 1099. 


N. Cheating. 
3750. Using untrue dice.|——ANON. 
Mod. Rep. 40. 


(1702), 7 


O. Conspiracy. 
3751. Trade combination to fix price.]—--Rt. v. 
Norris (1758), 2 Keny. 300. 


IP. Giving Credit to Wife with a view to charge 
Husband. 
3752. Invelgling wife to obtain credit—With 
view to charge husband. |—-Pocock v. THORNICRKOFT 
(1701), 12 Mod. Rep. 454. 


SUB-SECT. 4.—PROCKEDURE. 

See Crown Office Rules, 1906, rr. 36, 37. 

3753. Motion must be made by counsel.|—The 
motion for a criminal information must be made 
by the law officers of the Crown or by a barrister, 
& not by a private individual.—R. v. LANCASTER 
JJ. (1819), 1 Chit. 602. 

Attachment.|—Sce CONTEMPT OF COURT, 
ATTACHMENT & CoOMMITTAL, Vol. XVI., p. 61, 
Nos. 690, 691. 

3754. Joinder of defendants.|—-ANON. (1731), 1 
Barn. K. B. 450; 94 KE. i. 302. 

3755. ——.|—-A joint information against several 





PART X. SECT. 3, SUB-SECT. 3.—-N. 








Ist ser, 479.-—--IR. 
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on distinct rules will not be granted.—R. v. 
HEYDON (1762), 3 Burr. 1270; 97 E. R. 826; 
subsequent proceedings, 3 Burr. 1359. 

3756. Default of one not to prejudice 
others.|—In a criminal information against several 
the default of one shall not prejudice the others.— 
ee WINGFIELD (1632), Cro. Car. 251; 79 E. R. 
819. 

Annotation :—Refd. R. v. Prynn (1689), 5 Mod. Rep. 459. 


3757. Motion must be made on agffidavit— 
Contents of affidavit.|—An affidavit by A., stating 
that B. had brought him a challenge from ©. & 
that B. had refused to make an affidavit that C. 
sent him with it, is not evidence on which this 
ct. will grant a rule ist for a criminal information 
against C. for sending the challenge.—R. v. 
WILLETT (1795), 6 Term Rep. 294; 101 K. R. 
560. 
suntan :—Consd. R. v. Stanger (1871), L. R. 6 Q. B. 

o2. 


3758. -|—Where only circumstances 
of strong suspicion are stated in affidavits, on 
which a rule for a criminal information is moved, 
it is not sufficient unless the deponents also add 
their belief that the party against whom the 
application is made acted from corrupt motives. 
—R. v. WILLIAMSON (1820), 3 B. & Ald. 582; 
106 EB. R. 774. 
annotation :-—-Refd. Ex p. Munster (1869), 20 . T. 612. 

3759. -|\—In moving for a criminal 
information for libel, a prosecutor need not adopt 
the statutory mode of proof (see 38 G. 3, c. 78; 
6 & 7 W. 4, c. 76); but it is not sufficient to 
produce an allidavit, stating merely that deft., 
printed & published a libel in a newspaper, 
called, etc., a copy of which libel is hereunto 
annexed, & to annex such copy. 

The prosecutor cannot use a statement in 
deft.’s affidavits to supply a defect in his own, 
where the latter are so imperfect that the ct., if 
aware of their defectiveness, would not have 




















granted a rule nisi.m—R. v. BALDWwWIn (1838), 








all the circumstances connected with 


t. Playing with loaded. dice — 
Prisoner defrauded—Demanding return 
of money unfairly won.}—Prisoner was 
tried on an information charging him 
with having sent a letter to M. dc- 
manding money of him with mnenaces 
& without reasonable or probable 
cause. It appeared from the letter 
that prisoner & M. had been playing 
at some game with dice, & that prisoner 
having afterwards ascertained, as he 
alleged, that the dice used was loaded, 
demanded back the money which he 
had lost, threatening a prosecution for 
fraud if the demand was not complied 
with :—Held: prisoner on his trial for 
the offence of sending the letter was 
entiticd to show that the demand itself 
was made in good faith, & for that 
purpose to prove that he had bcoen so 
defrauded or that at least he had 
probable grounds for so beclieving.— 
RR. v. NICHOLSON (1868), 7 N. S. W 
8. C. R. 155.—AUS. 


PART X. SECT. 3, SUB-SECT. 3.—0O. 


a. Z'o hinder removal of wnotatoes 
from one county to  another.}—An 
information granted against wu person 
for combining with several others to 
hinder the removal of potatoes fron 
one part of the country to another.— 
17 v. MASSEY (Undated), Lowe, 731.— 


PART X. SECT. 3, SUB-SECT. 4. 


3753 i. Motion must be made by 
counsel. }—An application for a criminal 
information cannot be made by the 
party in person, but mnust be made by 
counsel.—-ANON, (1829), 2 Ir. L. Ree. 


b. Applicant must apply at carliest 
opportunity. }—When a party means to 
apply for a criminal information he 
must do so at the earliest opportunity. 
If he allows a term to clupse he is too 
late, & the ct. will not afterwards grant 
the application..—Jte O’RirsLLy (1841), 
2 leg. Rep. 110.--IR. 

Cc. .jJ—It is a settled rule of 
the ct. that a party applying for the 
special interposition of the ct. must 
make his application promptly, & 
without unnecessary elay.—R. vu. 
CONWAY (1850), 2 Ir. Jur. 124.-—IR. 

d. Who may siyn information — 
Mastcr of Crown Office.|—A_ criminal 
information must be signed by the 
master of the Crown Office.—Rh. v. 
CROOKS (1837), 5 QO. S. 733.-—CAN. 

8757 i. Motion must be made on affi- 
davit—-Contents of affidavit.J—-An alttii- 
davit to ground a criminal information 
for applying abusive terms to prose- 
cutor, must state prosecutor’s belief 
that the words were used with an 
intention to provoke him to fight a 
duel, & must state the rank or situation 
in life of the parties.-—-R. v. BYRNE 
(1827), 1 Hud. & B. 16.—-IR. 

87657 ii. ~The ubsence of 
a statement of the rank in life of the 
parties in the affidavits, to ground a 
motion for a criminal information, is 
a substantial defect, & may be taken 
advantage of upon showing cause 

ainst the conditional order.—R. v. 
aon (1839), 1 Jebb & 8S. 422.— 


3757 iii. ——.}~—In motions for 
leave to file criminal informations, the 














| parties applying are bound to disclose 


the transaction out of which the 
complaint has arisen, as the suppressal 
ot any of them will be ground of cause 
against making the rule nisi absolute, 
—-KNOX v. ANDERSON (1840), 2 I. L. R. 
262.—IR. 

3757 iv. —=-—.}—The affidavit 
to ground a criminal information, for 
provoking a po to commit a breach 
of the peace by fighting a duel, should, 
in all cases, state that such was the 
intention of the party.—It. v. KrLLy 
(1847), 11 I. L. R. 217.—IR. 


3757 v. --— .}—An application 
for an order to have informations 
returned in order to ground a motion 
for admitting prisoners to bail is not 
a motion of course, some ground must 
be stated in the affidavit.—R. wv. 
CORBETT (1840), 2 f. L. R. 265.—IR. 


e. Particulars of abusive lan- 
guage—Omission cured by defendant’s 
plea.j—Informations for using profane 
or abusive language arc defective if 
they do not set out the language used ; 
but where no objection is raised it 
may be said to have been cured by 
deft.’8 appearance & plea.—R.  v. 
BALLANTINE (1914), 14 EF. L. RR. 278; 
22 Can. Crim. Cas. 385.—-CAN, 

f. Whether supplemental affi- 
davits may be filed. |—-Supplemental 
affidavits may be filed by prosecutor 
in a criminal information, in reply 
to those of deft., iff such refer 
exclusively to new muttor introduced 
in deft.’s affidavit.—R. v. Bincn (1844), 
71. LL. BR. 386.—IR. 




















g. J—On showing cause 
against a rule for a criminal inforrna- 
tion, supplemental affidavits, even 


AA 
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8 Ad. & El. 168; 3 Nev. & P. K. B. 342; 1 Will. 

Woll. & H. 158; 2 Jur. 856; 112 BE. R. 80l. 

Ar noonen :--——Consd. R. v. Stanger (1871), L. R. 6 Q. B, 
52. 


3760. .|—The affidavits in support of 
an application for a criminal information against 
a party for writing letters provoking a breach of 
the peace, stated the belief of the deponents that 
the letters were in the handwriting of the party, 
not from their own knowledge of his handwriting, 
but from the information of other persons. The 
ct. refused a rule to show cause, on the ground 
that such evidence would not warrant a grand 
jury in finding a true bill. The ct. also refused 
leave to renew the application upon affidavits 
supplying sufficient evidence of the handwriting. 
—Hx p. WILLIAMS (1841), 5 Jur. 1133. 

Annem ation —Refd. R. v. Stanger (1871), L. R. 6 Q. B. 

52. 


3761. .|—A rule 2ist for a criminal 
information for libel having been obtained against 
J. on affidavits which stated that a copy of a news- 
paper had been purchased from a salesman in the 
office of the newspaper, & that by a footnote 
to the newspaper J. was stated to be the printer 
& publisher of the newspaper, & that the deponent 
believed J. to be the printer & publisher, the ct. 
discharged the rule on the ground that the 
affidavits contained no legal evidence of publica- 
tion, which was necessary in order to obtain leave 
to file a criminal information.—R. v. STANGER 
(1871), I. R. 6 Q. B. 352; 40 L. J. Q. B. 96; 
24 L. T. 266; 35 J. P. 580; 19 W. R. 640. 

3762. ——— Misleading affidavits.|;—R.  v. 
WROUGHTON (1765), 3 Burr. 1683 ; 97 E. R. 1045. 

3763. Imperfect affidavits.|— Affidavits 
sworn before commissioners must state in the 
jurat the place where sworn; & on showing 
cause against a rule for a criminal information, 
on its appearing that the affidavits in support of 
the rule were defective in that respect, the ct. 
refused time to amend, & discharged the rule.— 
R. v. CocksHaw (1833), 2 Nev. & M. K. B. 378; 
3 L. J. M. C. 10. 

Annotation :—Reld. R. v. Burn (1837), 7 Ad. & El. 190. 

3764. .|—A magistrate applying for 
a criminal information for slanderous words 
addressed to him in the execution of his duty, 
made an affidavit as to the subject of complaint, 
in which he stated deft. to be a litigious & shuffling 
person, & related a former dispute between him 
& his son, involving circumstances discreditable 
to deft. The latter statement was made, pro- 
fessedly, in explanation of some words used by 
deft. on the occasion when he spoke those more 
particularly complained of, but it did not bear 
upon the merits of the complaint :—Held: the 
above statements were impertinent & censurable, 
but the ct. did not, therefore, reject the affidavit. 
—R. v. Burn (1837), 7 Ad. & El. 190; 6 Dowl. 





























though merely in confirmation, ought 
not to be used, unless the leave of the 
ct. had been obtained for that purpose ; 
but if the party showing cause observe k 
upon such affidavits, he thereby opens 
it to the other side to read them.— 
re moos (1829), 2 Hud. & B. 
7 1 oy e 


application.—Rh., 





peace, 





‘ Misleading affidavits.) — 
An application for an information 
against deft, for gross] abusing 
prosecutor, a magistrate, in the dis- 
charge of his duty, calling him coward 
etc., was refused, because it appeared 
that he had suppressed several material 


facts in his affidavits grounding the 


dated), Rowe, 621.——IR. 


- How entitled.}—To support 
a motion for leave to file a criminal 
information against a 

the affidavits s 
entitled as in a suit pending.—-BuSTARD 
v. SCHOFIELD (1835), 4 O. S. 11.—CAN. 
_L. Affidavit in_ reply — Tvo general 
in tts terms.J—The affidavit in denial 
on such an application must, as a rule, 
be full, clear, & as specific as possible : 
& all the circumstances must be laid 
before the ct. fully & candidly, in order 
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36; 2 Nev. & P. K. B. 152; 1J. P. 310; 1 Jur. 
657; 112 E. R. 448. 

3765. Title of.|—The affidavits produced 
on showing cause against a rule for a criminal 
information need not be entitled.—R. v. HAR- 
RISON (1794), 6 Term Rep. 60; 101 H. R. 435. 
Ann :—Refd Whitchead v. Firth (1810), 12 Kast, 


3766. .]|—The affidavits on a motion 
for leave to file a criminal information ought not 
to be entitled, &, if they are, they cannot be 
read; the affidavits produced on showing cause 
against the rule may or may not be entitled; all 
affidavits made after the rule is made absolute 
must be entitled.—R. v. ROBINSON (1765), cited 
in 6 Term Rep. at p. 642; 2 Stra. 704, n.; 101 
E. R. 748. 

Annotations :—Apld. King v. Cole (1796), 6 Term Rep. 

640. Consd. Yates v. R. (1885), 14 Q. B. D. 648. 

3767. }—Kina v. Cote (1796), 6 
Term Nep. 640; 101 E. R. 747. 

Annotation :—Refd. Yates v. R. (1885), 14 Q. B. D. 648. 


3768. When exculpatory affidavits necessary.) 
It is an invariable rule not to grant an information 
for a libel, without an exculpatory affidavit, 
unless where the party libelled is abroad at a great 
distance, or the subject matter of the charge is 
general imputation, or an accusation of criminal 
language held in Parliament.—R. v. HASWELL, 
R. v. BATE (1780), 1 Doug. K. B. 387; 99 BE. R. 
249. 

Annotations :—Refd. R. v. Webster (1789), 3 Term Rep. 
388: R. vw. Wright (1815), 2 Chit. 162; R. vw. Aunger 
(1873), 28 I. T. 630. 

3769. .|—An affidavit to found a motion 
for a criminal information for a libel must dis- 
tinctly negative the charge, unless the party 
libelled be abroad, or the charge be general.—l. 
v. WRIGHT (1815), 2 Chit. 162. 

3770. -]—The ct. will not grant an informa- 
tion against a magistrate for having improperly 
convicted a person, unless the party complaining 
makes an exculpatory affidavit denying the fact. 
—R. v. WEBSTER (1789), 3 Term Rep. 388; 100 
E. It. 636. 

3771. -|—Where newspaper articles charged 
the relator with partiality from political motives, 
in the manner in which he discharged his duties 
as presiding officer at an election for members of 
a school board, & mentioned a specific instance 
where he had rejected the vote of a duly qualified 
female voter, who was politically opposed to him, 
though the relator in his affidavit denied generally 
the truth of all the charges, & also denied that he 
refused any voter on political or improper or 
illegal considerations, or prevented directly or 
indirectly any voter who was legally qualified to 
vote & who observed the prescribed regulations 
from voting, or put any obstacles in the way, or 
did anything, at any time, calculated improperly 
to affect the election of any particular candidate, 
the ct. discharged a rule nisi for a criminal in- 
formation which had been obtained against the 





























that they may deal with the matter.—- 
Ee een (1877), 41 U. GC, R. 1, 


KEARNEY (Un- 





m. Insulting to prosecutor. }— 
Though the matters charged in the 
affidavit of prosecutor be answered sv 
that the ct. would not grant an 
information thereon, yet if deft. will 
introduce other matters in his affidavit, 
refiecting on prosccutor, showing a 
manifest intention of insulting Sim 
thereby, the ct. will, on that ground, 
grant the information.—R. v. Rowsk 
(Undated), Rowe, 418.—IR,. 


n. Time limit between teste & return 


puctice of the 
10uld not be 


Part XI.—INQUISITIONS. 


publisher, because the relator had not negatived 
specifically the charge made against him as to the 
rejection of the female voter’s vote—R. v. 
AUNGER (1873), 28 L. T. 630; 37 J. P. 645; 12 
Cox, C. C, 407. 

3772. Information against judicial officer — 
Necessity for notice.|.—A party who applies to the 
ct. for a criminal information against deft. for 
breach of duty as a magistrate as well as an 
individual must before motion give notice to 
deft. of his intended application.—R. v. HEMING 
(1833), 5 B. & Ad. 666; 2 Nev. & M. K. B. 477; 
sae & M.M.C. 445; 3L.J.M.C.3; 110K. R. 

3773. .|—Justices are entitled to six 
days’ notice of motion for a criminal information 
against them.—Ez p. FENTIMAN (1834), 2 Ad. & EI. 
127; 4 Nev. & M. K. B. 126; 2 Nev. & M. M. C. 
427; 111 BE. R. 49. 

Annotation :—Refd. Re Pyrke (1843), 1 L. T. O. S. 253. 

3774. Withdrawal of proceedings—Sanction of 
court necessary.|—The ct. was of opinion that 
applications for contempt of ct. being in the 
nature of criminal informations are incapable of 
settlement & must not be withdrawn without the 
sanction of the ct.—R. v. NEwTon (1903), 67 
J. P. 453; 19 T. L. R. 627, D. C. 

Annotation :---Refd. I. v. Parke, [1903] 2 K. B. 432. 

3775. Rule nisi need not be made absolute.|— 
When a person has obtained a rule nisi, for a 
criminal information, the ct. of K. B. will not 
compel him to make it absolute.—R. v. SHERWOOD 
(1824),2 L. J. O. S. K. B. 78. 

3776. Rule may be discharged on payment of 
costs.|—On a rule for an information, though the 
ct. may think a ground is laid, yet, if, under the 
circumstances, the payment of the prosecutor’s 
costs appears an adequate punishment, they will 
discharge the rule on deft.’s undertaking so tio do. 
—R. v. Monaan (1780), 1 Doug. K. B. 314; 99 
EK. R. 208. 

3777. When rule granted after first rule dis- 
charged.|—-It. v. WARBURTON (1699), 12 Mod. 
Rep. 319; 88 KE. R. 1349. 
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3778. ——.]—H. v. SmiTHson, No. 3709, ave. 
8779. ——.]—D. obtained a rule sisi for a 


criminal information against the publishers of a 
libel, on his affidavit that the imputation in the 
libel was false. The ct. discharged the rule, on 
the sole affidavit of S., who deposed that the 
imputation was truce. Afterwards S. made de- 
clarations, & depositions in an ecclesiastical suit, 
but not, apparently, material to such suit, contra- 
dicting his affidavit in all particulars. D. then 
indicted S. for perjury, & the bill was found, but 
S. left the country. In the term after S. had 
made the declarations & depositions, & after he 
had gone away, D. obtained another rule for a 
criminal information against the publishers, on 
affidavit of the above facts, & of his innocence as 
before.—R. v. Kve (1836), 5 Ad. & El. 780; 
2 Har. & W. 450; 1 Nev. & P. K. B. 220; Lil 


EK. R. 1361. 
Annotations :-—Refd. Ex p. Munster (1869), 20 I. T. 612. 
Mentd. Taylor v. Slingo (1836), 2 Har. & W. 327, 


3780. .|—The ct. will not permit a second 
application to be made for a rule for a criminal 
information unless leave was reserved for the 
purpose on the first application from very special 
circumstances, such as being met by affidavits 
which afterwards turned out to be based on 
perjury.— Haz p. MunsTeER (1869), 20 L. T. 612. 

3781. When rule enlarged.|—-Where a rule nisi 
for a criminal information, though served before, 
reached the hands of deft. only the day before it 
was to be argued :—/eld: it must be enlarged.— 
R. v. HELY (1846), 10 Jur. 1009. 

3782. When information quashed.]—Iloun- 
TAIN’S CASE (1663), 1 Sid. 152; 82 KH. R. 1027. 
Annotation :—Folld. Garland v. Burton (1738), Andr. 174, 

3783. .]|—GARLAND v. BURTON (1738), Andr. 
4; 2 Stra. 1108; 95 BE. R. 350. 

3784. .|—K. v. Nixon (1719), 1 Stra. 185; 
93 E. R. 462. 

Annotation :—Refd. R. v. Wilkes (1770), 4 Burr, 2527. 

8785. —.|—Information quashed by consent. 
—HKR. v. GREEN, R. v. Roper (1737), 2 Stra. 1072; 
03 EK. It. 1039, 
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Sce CORONERS, Vol. XIII., pp. 247-259. 


of subpena—Venue laid in home dis- 


tion must be applied for the term 


on deft.}—A conditional order for 


trict. }--lt is not necessary that there 
should be fifteen days between the 
teste & return of a subpena on a criminal 
information, where the venue is laid 
in the home district.—R. v. Crooks 
(1840), (1823-1900), 1 Ont. Dig. 
1583.—-CAN, 

0. Imputation on third  erson’s 
character—In affidavit showing cause— 
Whether affidavit answering charges may 
be filed.J—In showing cause against 
wn information, a third person, whose 
character is involved, has no right to 
answer the charges relative to himself, 
or to file an affidavit relative thereto ; 
nor will the ct. give him leave to do so, 
unless somo of the parties desire it.— 
Rt. v. ROWER (1804), Rowe, 275.—IR. 

?. Application for information— 
When made.}—A criminal informa- 


immediately succeeding the act com- 
Plained of, or a very satisfactory 
account given why this has not been 
done.—R. v. BELLINGHAM (1828), 2 
Ir. L. Rec. Ist ser. 32.—IR. 


q. .-In special circum- 
stances, the ct. will allow a motion 
for a criminal information to be made 
within the last four duys of term, 
although the cause did not arise within 
the terin.-—Evatrr v. KELLY (1838), 
1 Jebb & S. 28.—IR. 


r. Amendment of—Time for.)—Ap- 
plication to amend an information 
refused, it being too late, owing to the 
operation of Stat. Limitations to file a 
new one.—A.-G. v. MATHEWS (1829), 
2 Ir. L. Rec. Ist ser. 397.—IR. 


8s. Failure to serve conditional order 











a criminal information was granted 
against deft. when he was absent 
from Ireland, & it was served upon his 
wife at his residence in this country, 
but it did not appear that the order 
had ever reached his hands or that he 
attempted to conceal his place of 
residence abroad :—eld: the con- 
ditional order would not be made 
absolute.—R. v. DICKENSON (1875), 
I. Rt. 10 C. L. 91.—IR. 


t. Plea of justification mot — set 
aside on motion.}~—The ct. refused to 
set aside on motion a plea of justifica- 
tion pleaded to counts of a criminal 
information for words spoken of & 
to a person acting magisterially, 
leaving the pery to demur if he 
thought fit.—R. v. Rea (1863), 9 Cox, 
Cc. C. 401.-—IR. 
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Part Xil—tEvidence and Proof. 


Secr. 1.—IN GENERAL. | 


3786. Sufficiency of.|—-A mere scintilla of evi- 
dence, not sufficient to justify a verdict, ought not 
to be left to the Jury.—R. v. Smiru (1865), Le. & 
Ca. 607; 6 New Rep. 168; 34 L. J. M. C. 1538; 
12 L. T. 608; 29 J. P. 582; 11 Jur. N.S. 695; 
13 W. R. 816; 10 Cox, C. C. 82, C. C. R. 

Annotation :—Mentd. It. v. Chattaway & Chattaway (1922), 
17 Cr. App. Rep. 7. 

3787. To satisfy jury.])—In a criminal case 
the jury, in order to convict, ought to be satisfied 
that by the evidence, affirmatively, as a conviction 
created in their minds beyond all reasonable 
doubt that the guilt of the prisoner is established, 
&, if there is only an impression of probability, 
they ought to acquit him. So far as the case rests 
on direct testimony, they should, if there be any 
circumstances to impeach the credibility of the 
witnesses, look carefully to those circumstances 
as clements of doubt in the case.—-R. v. WHITE 
(1865), 4 F. & F. 383. 

Annotation :-—Refd. I. v. Beal (1912), 8 Cr. App. Rep. 95. 
3788. |—You ought to have the 

highest degree of certainty which the practical 

business of life admits of (PoLLock, C.B.).—- 

KR. v. Konn (1865), 4 F. & F. 930, n. 

3789. |—Where primd facie evidence 
has been given for the Crown, which, if unanswered, 
would raise a presumption that might justify a 
jury in bringing in a verdict of guilty, & prisoner 
has called evidence to rebut that presumption, 
the proper direction for the jury is, that if the 
evidence in rebuttal raises in their minds a reason- 
able doubt as to prisoner’s guilt, they should 
acquit him, as the onus of proof still lies upon the 
prosecution. If upon the whole evidence the jury 
are left in a real state of doubt the prosecution 
have failed to satisfy the onus of proof which lies 
upon them.—KH. v. Sronpparr (1909), 73 J. P. 
348; 25 T. I. R. 612; 53 Sol. Jo. 578; 2 Cr. 
App. Rep. 217, C. CG. A. 

Annotations :—Refd. Rh. v. Norton, [1910] 2 Kk. B. 496; 
RR. uv. Kllsom (1911), 76 J. P. 383; Wt. v. Savidge (1911), 
76 J. P.325; Ibrahim v. R., (1914) A. C. 5993 RR. v. 
Schama, ht. v. Abramovitch (1914), 112 L. T.480. Mentd. 
R. v. Bradshaw, /dwards & Jones (1910), 4 Cr. App. Rep. 
280; R.v. Brownlow (1910), 74 J. P. 240; R. wv. Pratley 
(1910), 4 Cr. App. Rep. 159; R. v. Will (1911), 76 J. Pp. 
49; It. v. Vassileva (1911), 6 Cr. App. Rep. 228; Rh. wv. 
Horn (1912), 76 J. BP. 270; Kk. v. Monk (1912), 7 Cr. 
App. Rep. 119; R. vw Finch (1916), 85 L. J. K. B. 
1575; KR. v. immer, R. v. Davis (1917), 118 L. T. 146; 


R. uv. Hill (1918), 82 J. BP. 194; BR. v. Sanders (1919), 
14 Cr. App. Rep. 11. 


3790. Evidence consistent with innocence 


PART XII. SECT. 1. 

3786 i. Sufficiency of.) 
the behaviour of Nae dogs is inad- 
missible in a criminal case, & no pre- 




















(1920), 20 S. R 
N 











eo IN Se 
Kvidence of .S. W. W. N. 176.—AUS. 


b. -J—Prisoncr was tricd | 
before the judge of the county ct. | 


or guilt.|—H. was the holder of a six-day licence. 
On a certain Sunday morning the police observed 
a number of persons being admitted to the licensed 
premises, & leaving after an interval of from three 
to twelve minutes. The only one of these persons 
who was called as a witness stated in evidence 
that when he entered the premises he called for 
intoxicating liquor, but that H. refused to serve 
him. The justices held that a primd facie case 
had been made out against H. of eres open 
the premises for the sale of intoxicating liquors 
during part of the time at which the premises were 
directed to be closed, but H. refused to give or to 
call any evidence :—Held: the evidence was 
equally consistent with innocence as with guilt, 
& therefore a prima facie case had not been estab- 
lished against H., & the justices were not entitled 
to draw any inference of guilt from his refusal 
to give evidence.—Hannrixs v. THOMAS (1917), 86 
L. J. K. B. 812; 1171. T.128; 81J3.P.172; 25 
Cox, C. C. 758, D. C. 

3791. Circumstantial evidence — Exclusion of 
other causes.|—Where a criminal charge depends 
on circumstantial evidence, it ought not only to 
be consistent with the prisoner’s guilt but incon- 
sistent with any other rational conclusion.— 
HOvGE’sS CASE (1838), 2 Lew. C. C. 227. 

3792. .|—On an indictment for man- 
slaughter by causing a fire, it is necessary in order 
to sustain the case by an exhaustive process of 
proof, to show that the fire could not have ariscn 
from any other cause than that charged.—R. v. 
GARDNER (1859), 1 F. & F. 669. 











Sect. 2.—IDENTIFICATION OF ACCUSED. 

3793. Necessity for.]—If two men are indicted, 
& one of them appear to be innocent & the other 
guilty, but the prosecutor cannot identify them 
respectively, both must be acquitted.—l. v. 
RICHARDSON (1785), 1 Leach, 387. 

3794. Procedure at identification—Witness must 
act independently.|—Identification of a deft. by a 
witness must be absolutely independent.—lh. v. 
DIcKMAN (1910), 74 J. P. 449; 26 T. L. RK. 640; 
5 Cr. App. Rep. 135, C. C. A. 


Annotation :-—Mentd. Crane v. Public Prosecutor, [1921] 
A. C, 299. 


3795. -|—The identification of a sus- 
pected person must be carefully conducted ; it 
is wrong to point out the suspected person & ask, 








W. 598; 37 PART XII. SECT. 2. 
d. General rule.) — Hividence of 
belicf as to a prisoner’s identity is 


admissible although a belief on ines - 


sumption of guilt on the part of an 
accused person cun be deduced by the 
behaviour of such dogs towards him.— 


R. v. ADONIS, [1918] IT. P. D. 411.— 
S. AF. 
3786 ii, ——-.J—R. v. Korcno, it. v. 


BARLEY, [1918] Ii. D. L. 91.—S. AF. 


a. Circumstantial evidence—Must be 
inconsistent with anything but guilt 
of accused.J—When circumstantial evi- 
dence is relied on to prove the guilt 
of any person accused of a criminal 
offence the circumstunces & facts 
proved to the satisfaction of the jury 
must be not only such as are con- 
sistent with the guilt of that accused 
person but must be such as are incon- 
sistent with any other reasonable 
conclusion except the guilt of that 
accused person.—It. v. TURNBULL 


for the crime of incest & was con- 
victed. ‘There was no direct proof of 
guilt but there were many circum- 


stances from which an inference of | 


guilt could be drawn, & which, if the 
cause had been tried with a jury, could 
not properly have been withdrawn 
from them:—ZZ/eld: the conviction 
must be affirmed.—R. v. Warp (1914), 
48 N.S. KR. 2043 24 Can. Crim. Cas. 
75.—CAN. 


c. Kvidence must relate to particu- 


lar charge.}—lt is a well-established & | 


well-known principle of the criminal 
law that cach case ought to stand on 
its own merits & should be decided on 
the evidence given in relation to that 
particular charge.—R. v. LAproinTi 


(1912), 22.0. W. BR. 601; 3.0. W. Ni, 


469; 4D. L. HR. 210.—CAN, 





} 
i 





. cient grounds would be of little, & 
' might be of no value.—lNK. v. CORCORAN 
| (1865), 4 N. 8. W.8. C. R. 83.—AUS. 


3794 i. Procedure at identification— 
Witness must act independcntly.j— 
Police ought not cither directly or 
indirectly to do anything which may 
provent the identification of an 
accused person from boing absolutely 
independent, & they should be most 
scrupulous in ee that it is so.— 
R. vo. Murray & MANONKY (No. 2), 
[1917] 1 W. W. R. 404; 10 Alta. 
L. R. 275; 27 Can. Crim. Cas. 247 ; 
33 D. L. RR. 702.—CAN. 


e. Proof of identification—Evidence 


| of peculiarities nh accused— Loss of 


finger of left ha —On the trial of 
a prisoner for murder ovidence was 


| given that be had lost one finger of 


Part XIJ.—EVIDENCE AND PROOF. 


‘‘Is that the man ? ’’—R. v. CHAPMAN (1911), 28 
T. L. R. 813; 7 Cr. App. Rep. 53, C. C. A. 

3796. -]—Where the sole defence is 
an alibi identification by a single witness must be 
conducted with great care, & the summing up 
must deal carefully with the facts of the identifica- 
tion.—R. v, MILLICHAMP (1921), 16 Cr. App. Rep. 
83, C. CO. A. 

3797. ——— Suspected person should not be 
presented alone.|—It is improper, in order to 
identify prisoners, to invite proposed witnesses to 
see them apart from other persons.—R. v. SMITII 
& Evans (1908), 1 Cr. App. Rep. 203,-C. C. A. 

3798. .]|—For the purpose of identifi- 
cation the suspected person should not be presented 
alone.—lt. v. Winuiams (1912), 8 Cr. App. Rep. 

















84, C. C. A. 
3799. Suspected person should not be in 
dock.|—-It is improper to identify a deft. only 





when he is in the dock. 

The Ct. of Cr. App. will not interfere with a 
sentence unless further facts are brought to its 
notice, but if further facts are brought to its 
notice which justify a reduction of sentence, will 
err on the side of mercy.—R. v. CaRTWRicurT (1914), 
10 Cr. App. Rep. 219, C. C. A. 

3800. Preliminary description should not 
be given to witness.|—A., the driver of a cart, left 
his pony & cart outside a public-house. On 
leaving it he saw two men loitering near, S. & 
another man. On returning to the place the 
pony & van had disappeared. On the trial of B. 





sisted of the identification of B. by A. & 8S. Both 
A. & 8. had picked B. out of a line of men at the 
police-station, A. as a man he had seen loitering 
at the place & S. as a man he had seen drive off 
with the pony & cart. <A., in the course of his 
evidence, said: ‘ I did not take particular nutice 
of him; I just caught his eye at the minute I 
brought the van round.’ S. said he had only 
seen the back of the man who drove off with the 
van, but he identified the man at the police- 
Station from his front. When asked how it was 
he was able to identify B., he said: ‘‘ Because 
they said he very much resembled the man they 
had suspicion of’’?; & in answer to the foreman 
of the jury, he said that a detective officer had 
given him a description of the man. The vice in 
the evidence of S. was not pointed out to the jury 
by the judge in his summing up, although he 
pointed out to them that S. said he had not seen 
his face until he saw it at the police-station. 
B. was convicted :—Held: the conviction must 
be quashed on the ground that the evidence of 
identification was very unsatisfactory & the case 
had not been apoperly left to the jury.—k. v. 
Bunpy (1910), 75 J. P. 111; 5 
270, C. OC. A. 
Annotation :—Apld. R. v. Finch (1916), 85 L. J. K. B. 1575. 
3801. Photographs of suspected persons 
Should not be shown previously.]—Photographs of 
persons about to be put up for identification ought 
not to be shown previously to those who are 
invited to identify such persons.—R. v. Goss 
(1923), 17 Cr. App. Rep. 196, ©. C. A. 


his left hand, & on the application of 
counsel for the Crown Judge ordered 
him to hold up his left hand, & the 
jury saw it :—Held the order was 
right.——-R. v. HarTLEY (1871), 10 
N.S. W. S.C. R. 306.—AUS. 

8807 i. Finger-prints may 
be sufficient.}—The resemblance be- 
tween the finger-print of an accused 
person & the finger-print found on 
an article may be sufficient evidence 
to justify a jury in finding that the 


xr. App. Rep. 





3807 ii. 





house, 








house. These 


thumb of the 


ftinger-print found on tho article was 
made by accused.—R. v. 
{1912j) V. L. R. 152.—AUS. 








absence of the occupants of a dwelling- 
the house was 
property stolen therefrom. 
prints were found on an article in the 
finger-prints 
corresponded to the prints of the right 
person accused of 
breaking into the house :—Held 
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3802. Question to witness.|—-In order to identify 
@ person in ct. with one whom the witness has 
described, the attention of the witness may be 
directed to the person in ct., & he may be asked 
whether that is the person of whom he has spoken. 
~—R. v. Watson (1817), 2 Stark. 116; 32 State 
ar Done P; 

Annotations :—Roefd. A.-G. v. Briant (1846), 15 M. & W. 
169; Mulcahy v. K. (1867), 15 W. RR. 446; R. v. McCaffert 
(1867), 15 W. R. 1022; Marks v. Beyfus (1890), 63 L. T. 733. 
Mentd. Bedford v. Birley (1822), 1 State Tr. N.S, 1071. 
Tooth v. Bagwell (1825), 2 CG. & P. 187; R. v. Blake (1844), 
6Q. B. 126; KR. v. Duffy (1849), 7 State Tr. N. 8. 795. 
3803. .|—A witness called to prove that he 

had seen a prisoner at a particular spot at a cer- 

tain time added that he had since seen a number 
of men in gaol & had pointed out one :—Held : the 
following was a proper form of question to put to 
the witness: ‘‘ Who did you point him out as 
Hera ”---R, v. BLACKBURN (1853), 6 Cox, ©. C. 
Bu: 

Annotation :-—Mentd. R. v. Godinho (1911), 76 J. P. 16. 
3804. Proof of identification—Evidence of pecu- 

liarities of accused—Left-handedness.|-—Rt. vu. 

Parcu (1806), Wills’ Circumstantial Mvidence, 

6th ed. p. 442. 

3805. Footmarks insufficient.]—livi- 
dence of footmarks of highway robbers held 
per se insufficient evidence on which to convict 
ere felony.—-h. v. Brirron (1858), 1 TF. & I. 

ke 

3806. 











Handwriting insufficient on 








_ charge of perjury in an affidavit.|—-B. was in- 


for the theft, the evidence for the Crown con- | dicted for perjury committed in an affidavit 


alleged to have been made by him, in order to 
obtain a marriage licence. The evidence showed 
that some person went to the vicar general’s 
office, & gave certain instructions in accordance 
with which an affidavit was filled up by once of the 
clerks, which, after having been read over to 
appct., was signed by him. B.’s father proved 
that the signature to the affidavit was in his son’s 
handwriting. The custom of the vicar gencral’s 
office is, for the clerk who fills up the affidavit 
to go with appet. & get him to swear to it before 
a surrogate. Neither the clerk in the vicar 
general’s office nor the surrogate could identily 
LB. as having sworn to the present affidavit; &, 
although the clergyman who married B. recognised. 
him as being the person who was married under 
the licence granted on the strength of the affidavit 
signed by him, yet he did not receive the licence 
from him on the day of the marriage, but on the 
previous day from the verger of his church :— 
Held: further proof of the identity of the person 
who swore to the affidavit with the person who 
signed it was necessary before B. could be con- 
victed of perjury assigned on a false statement 
contained in it.—R. v. Barnes (1867), Jl J. P. 
408; 10 Cox, C. C. 539. 

3807. Finger-prints may be sufficient. | 
-—-The ct. may accept the evidence of finger- 
prints though it be the sole ground of identifica- 
tion.— Rh. v. CASTLETON (1909), 3 Cr. App. ltep. 
74, 0. C. A. 

3808. Voice sufficient.|——There may 
be sufficient identification of a person by his 


was evidence identifying the accused 
person with the person who = coin- 
mitted the crime, & the judge was 
right in not withdrawing the case from 














PARKER, 


J—During the 


the jury.—R. v. Morris (No. 4), 
entered, & [1914] 8. R. Q. 274.--AUS. 
Finger- 807 iti steel v 


‘ ane ’, 5 4 ‘ ‘ aie 
exactly See (1913), 32.N. 2%. L. KR. 1229 
1. Enlarged photo- 
graphs admissible.|}—Upon the trial of 











- there 
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Sect. 2.—Identification of accused. Sect. 3: Sub- 
sect. 1, A.] 


voice.—R. v. KEATING (1909), 2 Cr. App. Rep. 
61, C. 0. A. 

3809. Telephone conversation.] 
~——Telephone conversations in which a prisoner is 
alleged to have taken part may be given in 
ee v. Lewis & HickMAn (1920), 84 

8810. ——— Denial of identity on charge of gross 
indecency—Evidence of possession of lewd pictures. ] 
—On the trial of a man on a charge of gross 
indecency the prosecution tendered evidence to 
prove that at the time the accused was carrying 
powder puffs & that in his rooms he had indecent 
photographs of nude boys. The defence was 
that the accused was not the man who committed 
the alleged offence, & he adduced evidence to 
prove an alibi :—Held: the evidence was admis- 
sible on the issue as to identity.—THOMPSON »v. R.., 
[1918] A. C. 221; 87 L. J. Q. B. 478; 118 L. T. 
418; 82 J.P. 145; 34 T. L. R. 204; 62 Sol. Jo. 
266; 26 Cox, C. C. 189; 18 Cr. App. Rep. 61, 
H. L.; affg. S. C. sub nom. BR. v. THOMPSON, 
[1917] 2 K. B. 630, C. C. A. 


Annotations :-—Folld. R. v. Twiss, [1918] 2 K. B. 853. 
Refd. R. v. Armstrong, [1922] 2 K. B. 555; R.v. Manning 
(1923), 17 Cr. App. Rep. 85. 
$811. By prosecutor—In presence of other 

witnesses—Demeanour of accused when accusation 
made in his presence.|—(1) There is no rule of 
law that evidence of a statement made in the 
presence & hearing of the accused is not admis- 
sible as having a bearing on his conduct unless 
he accepts the statement ; but where the accused 
denies the truth of the statement the presiding 
judge, in the absence of special circumstances, 
should intimate to counsel for the prosecution 
that, inasmuch as the evidence, though admissible, 
would have little value & might unfairly prejudice 
the jury against the accused, it ought not to be 
admitted. 

Resp. was convicted of an indecent assault upon 
alittle boy. <At the trial the boy’s mother stated 
in evidence that, as she & her son came up to 
resp. shortly after the act complained of, the 
little boy said in resp.’s hearing: ‘‘ That is the 
man,” & described what resp. did to him, & that 
resp. replied, ‘‘I am innocent.’’ The Ct. of 
Criminal Appeal quashed the conviction upon the 
authority of ft. v. Norton, No. 4137, post, on the 
ground that evidence of a statement, made in the 
presence of the accused was not admissible 














against him unless he acknowledged the truth of | 


the statement :—Held : 
sible in law in reference to the demeanour of resp., 
& as part of the act of identification. 


the evidence was admis- | 


| 


CRIMINAL LAw AND PROCEDURE. 


(2) The principles of the laws of evidence are 
the same whether applied at civil or criminal 
trials, but they are not enforced with the same 
rigidity against a person accused of a criminal 
offence as against a party to a civil action. There 
are exceptions to the law regulating the admis- 
sibility of evidence which apply only to criminal 
trials, & which have acquired their force by the 
constant & invariable practice of judges when 
presiding at criminal trials. They are rules of 
prudence & discretion, & have become so integral 
a part of the administration of the criminal law 
as almost to have acquired the full force of law 
(LORD READING). 

(3) By virtue of the Children Act, 1908 (c. 67), 
s. 30, Christie could not be convicted unless the 
boy’s testimony was ‘‘ corroborated by some other 
material evidence in support thereof implicating 
the accused.’’ There was no sufficient direction, 
& there was misdirection to the jury of the re- 
quisites of corroboration under this statute. 
Such direction as was given by the deputy chair- 
man was erroneous inasmuch as it treated the 
statement by the boy, given in evidence by the 
mother & the constable, as corroboration of the 
boy’s evidence implicating the accused. This 1s 
manifestly wrong. It was for the deputy chair- 
man to satisfy himself that there was evidence 
of corroboration fit to be submitted to the jury 
within the meaning of the statute, & then to direct 
them not to convict unless they accepted the 
evidence of corroboration (LORD READING). 

(4) It is not a rule of law that the evidence of 
an accomplice must be corroborated in order to 
render a conviction on his evidence valid; but 
it is a general rule of practice that judges should 
advise juries not to convict on the evidence of an 
accomplice unless it be corroborated, & this is a 
matter entirely for the discretion of the judge 
before whom a case is tricd (LORD ATKINSON). 

(5) The boy’s statement was so separated by 
time & circumstance from the actual commission 
of the crime that it was not, I think, admissible 
as part of the res geste (oRD A'TKINSON).--~ 
R. v. Curistrik, [1914] A. C. 545 3 sub nom. PUBLIC 
PROSECUTIONS DIRECTOR v». CHRISTIN, 83 T.. J. K. B. 
1097; 111 L. YT. 220; 78 J. P. 321; 380 T. L. R. 
471; 58 Sol. Jo. 515; 24 Cox, C. ©. 249; 10 
Cr. App. Rep. 141, H. L.3; affg. (1913), 109 L. T. 
746, C. C. A. 

Annotations :—As to (1) Apld. Chantler v. Bromley (1921), 
14 B. W. GC. C. 14. efd. KR. v. Curnock (1914), 111 L. T. 
816; Perkins v. Jeffery, (1915) 2 K. B. 702; HK. v. Smith 
(1915), 114 L. T. 239; RR. v. Feigenbaum, [1919] 1 K. B. 
431; R.v. Adamns (1922), 17 Cr. App Rep. 77. As to (4) 
Refd. R. v. Bovy (1916), 12 Cr. App. Rep. 15. Generally, 


Mentd. R. v. Altshuler (1915), 11 Cr. A 
v. Hall (1915), 11 Cr. App. Rep. 221. 


3812. Statement by person when accused 





a prisoner photographs of a thumb- 
print found on a box alleged to be 
that of the prisoner, & a photo of 
prisoner’s thumb-print, were put in 
evidence. The Crown also tendered 
onlarged photographs of these prints 
which, however, did not show the whole 
of the print found on the box or the 
whole of prisoner’s thumb-print, but 
did show the characteristics of tho 
thumb-print relied upon for purposes 
of identification :—Held: the enlarged 
rints were admissible in cvidence.— 
3LACKER v. R. (1910), 10 C. L. RR. 
604; 27 N.S. W. W.N. 76.—AUS. 





g- ——— —— Accused cannot 
be compelled to give his finger-prints in 
court.j}——-Evidence obtained by com- 
pelling an accused to give his finger- 
prints in ct. is improperly obtained, 
& a conviction resulting therefrom 
must be quashed.—GoOORPURSHAD v. 
Kl. (1914), 35 N. L. R. 87.—S. AF. 


Foot-prints — Plaster 
casts.]}—To prove certain foot-prints 
had been made by accused evidence 
was given that one of his had becn 
prossed into the soil beside the foot- 
prints & had made a similar impres- 


sion. Plaster casts were produced in 
ct.:—Held: evidence properly pro- 
cured & admissible.—R. v. O’BRIEN 


(1884), 10 V. L. R. 243.—-AUS. 

k. Previous identification — 
Evidence admissible tu _ show person 
identified was accused.|—Upon the trial 
for murder, a witness stated that he 
could not then identify prisoner as the 
person who had struck the blow, but 
udded that on a former occasion be 
had so identified him:—Held: evi- 
dence was admissible to show that the 
person so identificd was the prisoner.— 
te v. TOBIN (1839), 1 Craw. & D. 298.— 





lL. —- —— ——.]—A witness who 


had, two days after the occurrence, 
identified one of a party who had 
robbed him, when asked if he saw the 
person in ct., pointcd to a prisoner, & 
said that he thought he was one of the 
men, but he was not sure; but he had 
identified #» mun two days after the 
robbery ; that at the time he was sure 
that it was the right man, & that he 
thought prisoner, K.,was the man whom 
he had identified, but he had very 
different clothes on then :—JZleld: 
the Crown were entitled to show by 
other witnesses that prisoner, K., was 
the man who had been previously 


_ identified by the former witness.— 


R. vw. BURKE 


; & KELLY (1847), 9 
Gos. OS. 


51 4.—-IR. 


m. ——~ -—-— Evidence admissible 
to rebut.j}—Upon a trial for stabbing 


‘ with intent to kill, evidence having 


oe ~ 


been given that the offence was com- 
mitted by the prisoner, A. & B. being 


Part XII.—EvIpENCE AND PRoor. 


not present—Inadmissible.]}—R. v. TAYLOR (1874), 
13 Cox, C. CU. 77. 
Annotation :—Refd. R. v. Lillyman, [1896] 2 Q. B. 167. 

_3813. By photograph—In general.]|—-On an in- 
dictment for bigamy, a photographic likeness of 
the first husband allowed to be shown the wit- 
nesses present at the first marriage, in order to 
prove his identity with the person mentioned in 
the marriage certificate. 

The photograph was admissible because it is 
only a visible representation of the image or im- 
pression made upon the minds of the witnesses 
by the sight of the person or the object it repre- 
sents; &, therefore is, in reality, only another 
species of the evidence which persons give of 
identity, when they speak merely from memory 
(WILLES, J.).-—R. v. TOLSON (1864), 4 F. & F. 103. 

3814. Effect of showing photograph to 
identifying witness.|—Evidence of identification is 
weakened if the identifying witness has previously 
been shown a photograph of the accused for the 
express purpose.—Rh. v. CHADWICK, MATTHEWS & 
JOHNSON (1917), 12 Cr. App. Rep. 247, C. C. A. 

3815. —-— To obtain evidence.|—The police 
arc justified in showing photographs of a person 
whom they suspect with a view of getting informna- 
tion, & evidence that they had a photograph of 
deft. may be given at his trial.—R. v. KINGSLAND 
(1919), 14 Cr. App. Rep. 8, C. C. A. 

3816. --——— Effect of production at trial by 








police.|—R. v. PALMER (1914), 10 Cr. App. Rep. 
77, GO. CG. A, 
3817. —--~— -——.]—Rh. v. Varuky (1914), 10 


Cr. App. Rep. 125, C. C. A. 


SucT. 3.—AS TO CHARACTER. 
SuB-sEcT. 1.--OF ACCUSED. 
A. Good Character. 

3818. General rule.|—A.-G. v. BOwMAN (1791), 
2 Bos. & IP. 532, n. 3; 126 H.R. 1428. 

3819. What is evidence of good character.]—A 
general examination on behalf of a prisoner as to 
the surrounding circumstances is not evidence of 
good character so as to entitle the prosecution to 
prove or to cross-examine as to other offences or 
convictions. Criminal Kvidence Act, 1898 (c. 36), 
s. 1 (f) (it.) is intended to apply to cases where 
witnesses to character are called, or where evidence 
of the good character of prisoner is sought to be 
elicited from the witnesses for the prosecution. 


present, proof was admitted of an | 
alibi of A. & B. Identification of | 
a prisoner at the trial cifected by | 








(1896), 11 Man. L. R. 401.--CAN. 
.J—Defts. 
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It is to this class of evidence that the statute 
refers, not to iere asserfions of innocence or 
repudiation of guilt on the part of prisoner, nor 
to reasons given by him for such assertion or 
repudiation. 

» Applt. was convicted upon an indictment for 

obtaining from D. cheques by false pretences. 

The indictment alleged that he sold various articles 

of virtu to D. under an agreement that he was to 

charge ]). the cost price plus 10 per cent. profit ; 
that applt. represented to D. that the cost was 
much in excess of the real cost; & that by this 
means he had obtained from D. much larger suis 
than he was entitled to. Applt. gave evidence 
on his own behalf, & in cross-examination questions 
were put to him suggesting that in other trans- 
actions he had obtained money from D. by 
alleging that certain china figures were genuine 
pieces of old Dresden china, whereas he knew 
that they were not :—Held: the alleged false 
pretences in representing the articles to be genuine 
old Dresden china when they were not so were 
entirely distinct from those with which prisoner 
was charged, &, as upon that) ground evidence of 
the false representations with regard to the articles 
being genuine old Dresden china was not admissible 
to show that he was guilty of the false pretences 
with which he was charged, the questions put in 
cross-examination were improperly allowed, in- 
asmuch as they tended to show that applt. had 
committed an offence other than that with which 
he was charged, & that the conviction must be 
quashed, as the Jury must have been influenced 

by the questions & answers.—R. v. Huuis, [1910] 

2K. B. 746; 79 1. J. K. B. 841; 102 L. T. 922 ; 

74J.P. 388; 26 'T. L. R. 535 3; 22 Cox, C. C. 330 ; 

5 Cr. App. Rep. 41, C. C. A. 

Annotations :—Consd. R. v. Starkie, [1922] 2 K. B. 275; 
Jenkins v. Feit (1923), 129 L. T. 95. Refd. Barker v. 
Arnold, {1911] 2 K. B.120; lk. v. Boyle & Merchant, [1914] 
3 kK. B. 339; R. v. Mason (1914), 111 L. T. 336; R.v. 
Baird (1915), 84 L. I. K. B. 1785; QR. v. Rateliffo (1919), 
89 L. J. K. Be £35. 


3820. Not voluntary statement by witness.| 
—Applt., who was tried for housebreaking & 
robbery, called a witness for the purpose of pro- 
ducing certain letters. This witness, without any 
question being put to him by applt., voluntarily 
made a statement as to applt.’s good character. 

Jounsel for the prosecution then claimed that as 
evidence of applt.’s good character had been 
given he was entitled to cross-examine the witness 
as to applt.’s real character, & he thereupon pro- 
ceeded to ask the witness as to the number of 





prisoners, may be examined by the 
Crown as to his having identified them 


were tried on a former trial.—R. v. CURTAIN 


showing that he is the same person, 
whom the witnesses had previously 
identified.—Rh. wv. NasH (1832), 1 
Craw. & D. 178.—IR. 

_ nh. —— Sufficiency of—Question for 
jury.J—At tho trial of prisoner, an 
official stenographer from the Province 
of Quebec verified the deposition of 
D. taken in a civil action before the 
Superior Ct., at M., & stated that the 
prisoner resembled the person whose 
deposition he had taken in M., but, as 
this took yplace over six months 
previously, he could not sufficiently 
remember his face to swear positively 
that the prisoner was really the same 
inan, but stated, however, that to the 
best of his knowledge he was the same 
man, & that he had no doubt that he 
was the sume man :—feld : there was 
sufficient evidence of the identity of 
prisoner with the person whose deposi- 
tion was put in to warrant the judge 
in submitting the deposition to the 
jury, the question of identity being 
one cntircly for them.—R. v. DoUGLAS 


oO. 
by a judge without a jury upon u 
charge of conspiring to defraud the 
complainant. At the trial the com- 
plainant, in the witness-box, would not 
swear positively that deft., H., then 
present in ct. as a prisoner in the dock, 
was the man, or one of the men, who had 
defrauded him, although he had 
identified thé same man at the pre- 
liminary hearing in the police ct. 
The coinplainant said: ‘* To the best 
of my knowledge, he wasthe man... . 
There is another man here to-day, & 
I am undecided which it is.’’ The 
judge thought the evidence of identity 
sufficient, & convicted defts. :—Held : 
the conviction could not be disturbed, 
there being some evidence to sustain 
it.—--R. ov. HARVEY & TAYLOR (1918), 
42 O. l. RR. 187; 13 O. W.N, 455. 
CAN 





p. Witness unable to identify 
—-Though able to identify accused at 
former trial.|}—A witness produced on 
the part of the Crown, who swears that 
he cannot positively identify the 


(1840), 1 Leg. Rep. 166.—IR. 

3814 i. By photograph—Effect of 
showing photograph to identifying wit- 
ness.}--At the hearing of a trial for 
assault in which the defenco was aun 
alibi, witnesses for the Crown stated, 
in their evidence in chicf, that a 
fortnight after the assault the police 
showed them several photographs 
from which they had picked out 
accused’s photograph, & that they 
had subsequently identified the accused 
when lined up with several others at the 
police station :—Held; the evidence 
relating to the photographs was 
adiissible.—R. v. FANNON (1922), 
225. R. N.S. W. 427.—AUS. 


PART XII. SECT. 3, SUB-SECT. 1.—-A. 


3818 i. General rule.}—In criminal 
cases evidence of good character of 
prisoner is to be taken into considera- 
tion only in cases of doubt.—R. v. 
PHILLIPS (1868), 8 N. 8. W. 8S. GC. R. 
54.—AUS. 
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times applt. had been ‘convicted :—Held : appit. 
was not under the circumstances endeavouring to 
establish a good character by calling a witness 
who voluntarily made a statement as to applt.’s 
good character, & therefore the questions as to 
applt.’s previous convictions were not admissible. 
—R. v. REDD, [1923] 1 K. B. 104; 92 L. J. K. B. 


208; 128 L. T. 30; 87 J. P. 43 ; 67 Sol. Jo. 
171; re Cox, ©. C. 318; 17 Cr. App. Rep. 36, 
C C. A 


3821. Elicited by cross-examination.] —If a 
prisoner’s counsel elicit, by his cross-examina- 
tion of the witnesses for the prosecution, a state- 
ment that the prisoner has borne a good character, 
evidence may be given of a previous conviction 
just the same as if witnesses to character had been 
called on his behalf.—R. v. GapBuRY (1838), 8 
C. & P. 676. 

Annotation -—Apld. R. v. Redd [1923] 1 K. B. 104. 

3822. -|—On a trial for a felony after a 
previous conviction, if prisoner’s counsel obtain 
evidence of good character by cross-examination, 
this entitles prosecutor to go into evidence of the 
previous conviction before the jury find a verdict 
on the new charge, the same as if prisoner had 
obtained evidence of good character by calling 
a witness.—R. v. SHRIMPTON (1851), 3 Car. & Kir. 
373; 2 Den. yee _T. & M. 628; 21 L. J. M. C. 
37; 18 L. T. O. 175; 15 J. P. 8013; 15 Jur. 
1089 ; 5 Cox, C. C 387, C. Cc. R. 

Annotution :-—Refd. R. v. Rowton (1865), 13 W. R. 436. 

3823. -|—R. v. ReppD, No. 3820, ante. 

-.}—See, further, Sect. 12, sub-sect. 2, C., 
post. 

3824. How material—To show unlikelihood of 
accused committing offence.|—Indictment for pub- 
lishing a seditious libel alleging an intent to create 
discontent, & to incite to violence :—Wleld: 
evidence by persons acquainted with deft. as to 
his general character, & as to his opinions on 
subjects connected with the alleged libel was 
admissible in his favour to show the gencral 
character of his publications & opinions on such 
subjects. Hvidence of a report of a speech made 
by deft. in 1822, & published at that time, was 
also admissible in his favour on the same grounds. 
—RH. v. CoBBETYr (1831), 2 State Tr. N. S. 789. 

3825, ——-- -|—On the trial of an indict- 
ment for perjury, the witnesses to character were 
asked, ‘‘ What is the character of deft. for veracity 
& honour 2?” & “Do you consider him a man 
likely to commit perjury ? ’’—R. v. Lemp (1888), 
5C. & P. 468, N. P. 

3826. of laying evi- 
dence of character’ batons the jury is to induce 
them to believe, from the improubability that a 
person of good character should have conducted 
himself as alleged, that there is some mistake or 
misrepresentation in the evidence on the pait of 
the prosecution, & it is strictly evidence in the 
case (PATTESON, J.).—R. v. STANNARD (1837), 
7C. & P. 678. 

Annotation :—-Refd. R. v. Bliss Hill (1918), 82 J. P. 194. 

3827. |--The nature of evidence 
given to character is to show that prisoner who is 
of a peaceable disposition & averse from mixing 
himself up in such quarrels & affrays & tumults 
as are now laid to his charge, is not « person likely 


























3828 i. HV ‘hen material—In cascs of 
doubt. }~Evidence of a good charactcr 
of an accused is of value only in cases 
where the other evidence leaves the 
jury in doubt as to what its findings 
pneu be.—R. v. LETAIN, [1918] 

1 W. W. R. 595; 29 Can. Crim. Cas. 
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389.—CAN, 


q. Wffect of—Direction of judge.}— 
At the trial of a person charged with 
stealing from the person, evidence was 
given as to the inexceptional character 
of the accused prior to the charge. 
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to be guilty of a crime of High Treason by levying 
war on the Queen (TINDAL, C.J.).—R. v. FROST 
(1840), 9 C. & P. 129; 2 Mood. C. C. 140; 4 
State Tr. N.S. 85; 1 Town. St. Tr. 1; Gurney’s 


Rep. 749. 
Annotations :—Refd. R. v. Bliss Hill (1918), 82 J. P. 194. 


Mentd. Redford v. oe eee: 1 State Tr. N. S. 1071; 
R. vw. Tyrrell (1843), 2 . 8. 175; renee vw. RR. 
ao tt Cl. & Vin. 155; oa v. Guffey ( 1848), 7 State 

67; R. v. Smith re Brien Sakoan 7 State ie 

cory v. Duffy (1849), 7 State Tr. 795; Rv 

Nin? (sti, 56 Cox, C. C. 20; Me eell 0. Sie. (1857), 8 
i. & B. 54; R. v. Bernard (1858), 8 State Tr. N. S. 887; 
R. v. Burke (1867). 10 Cox, C. C. 619; Dillon v, O’ Brien 
rae cia erp Ta 16 Cox, C. C. 245; Rh. v. Crippen, [1911] 
1K.B. ; 


8828. When material—In cases of doubt.]|-The 
witnesses he called in point of reputation, that 
I must leave to you. Few men that come to be 
questioned, but shall have some come & say, he 
is a very honest man ; but is this anything against 
the evidence of the fact ? (liypE, L.C.J.).—R. v. 
TURNER (1664), 6 State Tr. 565; 1 Sid. 171; 82 
BE. R. 1038. 

3829. —-—— ———.]—-lt. v. SWENSDEN (1702), 14 


State Tr. 559; Holt, K. B. 319; 7 Mod. Rep. 
101; 90 HK. R. 1076. 
3830. |—R. vs. DAMMAREE (1710), 








15 State Tr. 521. 
Annotations :—Mentd. R. Horne Tooke es 
Tr. 1; R.w. O’Connell (1844), 5 State Tr. N.S. 


3831. ——. .|—If the fact of Pablicsiibii 
were doubtful & if it referred to a man who had 
such a character given to him this would be 
evidence to go to the jury in answer to the charge 
& in that way it would be most material (ELLEN- 
poeeee C.J.).— ht. v. DRAPER (1807), 30 State 
Tr. 95 
Annotations :—-Mentd. R. v. Burdett nea 1 pute Tr. 

N.S.1; R.v. Halpin (1829), 7 L. J. O. 5S. M. C. 

3832. .|—This is the whole aides 
on the subject of character. As I have already 
stated to you, if the evidence were in even balance, 
character should make it preponderate in favour 
of a deft.; but in order to let character have its 
operation, the case must be reduced to that 
situation (ELLENBOROUGH, C.J.).—RH. v. DAVISON 
(1809), 31 State Tr. 99. 


Annotations > —Refd. R. v. ee ED oe 10 Cox, C. C. 25 ; 
ht. v. Bliss Hill (1918), 82 J. P. 


3833. .|—If the ovens leaves it a 
matter of fair & reasonable doubt whether a pay 
is guilly or not; in common cases, if you prove 
that a prisoner up to that time has always main- 
tained a good character, it will apply & balance 
in his favour; but if the evidence of guilt is 
satisfactory to the minds of a jury, evidence of 
previous good character cannot & ought not to 
have any avail (LE BLANc, J.).—R. v. HAIGH 
(1813), 31 State Tr. 1092. 


3834. -|—Where evidence of the good 
character of a prisoner in a criminal trial is given 
it’ is a correct direction for the judge to tell the 
jury that, if the remaining evidence left them in 
doubt whether the charge had been brought home 
to prisoner, they should take into consideration 
the evidence of good character, but that, if the 
other evidence satisfied them of prisoner’s guilt, 
the previous good character which he had borne 
afforded no answer to the charge.—R. v. Buiss 
Hitt (1918), 82 J. P. 194; sub nom. R. v. BROAD- 
a ar aa & Buiss Hit, 13 Cr. App. Rep. 

5 } 7 A. 


25 Stato 























When summing up Judge used expres- 
sions which Ct. of Appeal considered 
carried ao strong suggestion that 
accused had been guilty of previous 
similar misconduct :-—-Held: accused 
had been deprived of that benefit to 
which evidence as to character entitled 
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3835. Confined to general reputation.]—When 
prisoner calls evidence of good character, the 
prosecutor may call evidence to rebut it. 

Evidence of the general character of a prisoner 
must he confined to evidence of reputation & not 
of disposition; & the personal judgment of a 
witness as to prisoner’s disposition cannot be 
recelved in evidence.—R. v. Rowton (1865), 
Le. & Ca. 520; 5 New Rep. 428; 34 L. J. M. C. 
57; 11 L. T. 745; 20 J. P. 149; 11 Jur. N.S. 
325 ; 13 W. R. 486; 10 Cox, O. C. 25, C. CO. R. 

3836. Time for calling.]—In general, witnesses 
to character cannot be examined after verdict & 
before sentence, where deft. might have examined 
them upon the trial. 

A person employed by govt. to mix with con- 
spirators, & pretend to aid their designs for the 
purpose of betraying them, does not require 
corroboration as an accomplice.—R. v. MULLINS 
ete) te J. Ee ; 3 Cox, C. C. 526. 

nnotations :—Refd. R. v. 7 ; 

RN. v. Wilson, fete ee io ea we teen’ 


126; It. v. Watson (1913), 109 L. T. 335: ‘ 
ville, [1916] 2 kK, B. 658. 5; Kt. v. Basker 


3837. Cross-examination of witnesses to cha- 
racter.|—It is not usual to cross-examine witnesses 
to character, except the counsel cross-examining 
have some distinct charge to which to cross- 
ies them.—R. v. LlopaKiss (1836), 7 C. & P. 

3838. Extent of.J—In cross-examining a 
witness to character, it is competent to ask 
whether he has heard of a particular felony 
having been committed some years previous; & 
on his answering in the affirmative, to ask whether 
prisoncr was not suspected of having been the 
perpetrator of it.—R. v. Woop & PARKER (1841), 
5 Jur. 225. 

3839. |—A witness to the good 
character of a prisoner cannot be cross-examined 
as to circumstances of suspicion against prisoner, 
which occurred upon the same day as the alleged 
offence was committed.—R. v. RocaN & ELLIorr 
(1846), 1 Cox, CG. CO. 291. 

3840. Evidence in  rebuttal..—No witnesses 
should be asked how deft. stands affected ; but 
if deft. give evidence of a gencral reputation, it 
may be answered by particular instances on the 
other side for the King.—lt. v. Hartns (1695), 
Comb. 337; 90 E. R. 513. 

Annotations :—Mentd. Cox v. Allingham (1822), Jac. 514: 


R. v. Smith (1828), 8 B. : : 
(1903) 1K 2B. A & C. 341; Police Comr. v. Donovan, 


3841. ———.]—_R. v. GADBURY, No. 3821, ante. 

3842. -|—Where witnesses to character are 
called by prisoner, the prosecutor may call others 
to contradict them, though, except in the case of 
& previous conviction, it is very uncommon to do 


























him.—R. vw. Murruy 1913), 13 3848 ii 
8. 2. N.S, W. 646.—AUS. evidence: 
r .]-— Where positive 


evidence of good character is called 
by the accused, the judge, if he refers 
to it, ought to direct the Jury that they 
are entitled to consider it as evidence 


he was bei 


-]—If a judge upon the 
¢ uninfluenced by anything 
extrinsic thereto, has found & adjudged 
the accused guilty of the offence with 
which he was charged & upon which 
tried, it is then propor 
for him to permit either the Crown or 
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so.—R. v. Huauss (1843), 2 L. T. O. S. 247; 1 


Cox, C. C. 44. 
Annotation :—Refid. R. v. Rowton (1865), 34 L. J. M. C. 57. 


8843. -]—Semble : if witnesses to character 
are called for prisoner, witnesses may be called 
in reply on behalf of the prosecution, to show 
general or specific acts of bad conduct.—R. v. 
LovBEJoy (1850), 14 J. P. 592. 

3844. -|—-Where witnesses are called on the 
part of prisoner to give evidence of his general 
good character, it is not competent to the prose- 
cution to call witnesses to give evidence of 
prisoner’s general bad character.—R. v. Burr 


(1851), 5 Cox, C. OC. 284. . 
Annotation :—Refd. R. v. Rowton (1865), 13 W. R. 436. 











3845. |—R. v. SHrimpron, No. 3822, 
ante, 

goone: ——.|—R. v. Gerarp (1852), T. & M. 
631. 


3847, ——.]—R. v. Rowron, No. 3835, ane. 


B. Bad Character. 


3848. Whether admissible.|—R. v. Coe (1810), 
3 Russell on Crimes & Misdemeanours, 6th ed. 
p. 251; 1 Phillips on Evidence, 10th ed. p. 508. 
Annotations :—Refd. R. v. Bond, [1906] 2 K. B. 389; 

Thompson v. R., [1918] A. C. 221. 

3849. -|—On the trial of a prisoner for 
wounding a constable who had arrested him on 
suspicion of felony, the following question, in 
order to assist in showing that there were reason- 
able grounds for the arrest, was put to the con- 
stable on the part of the prosecution, ‘‘ What 
do you know had been prisoner’s previous 
character ? ’’ The answer was, ‘‘ I know prisoner 
to be a very bad character’ :—Jleld: this 
question ought not to have been put in the 
examination-in-chief, although it was open to 
prisoner to have cross-examined the constable as 
to the grounds of his suspicion.—R. v. TURBERFIELD 
(1864), Le. & Ca. 495; 34 L. J. M. C. 203; 13 
W. KK. 102; #10 Cox, C. ©. 13; sub nom. RR. v. 
TUBERFIELD, 11 L. T. 385; 29 J. VP. 4; 10 Jur. 
N.S. 1111, C. C. R. 

3850. —— Previous caution against commission 
of offence.|—Kvidence of a previous caution 
against committing an offence of a certain kind 
is not admissible on the trial of an indictment for 
an offence of that kind.—R. v. MULLINS (10910), 
5 Cr. App. Rep. 18, C. C. A. 

Annotation :—Mentd. Ibrahim uv. R., [1914] A. C. 599. 

3851. When evidence of bad character wrong- 
fully given—Caution by judge.|—On an appeal 
against the verdict of a jury convicting a prisoner 
of having feloniously uttered a counterfeit coin 
where the only evidence of guilty knowledge was 











character should not be put before the 
jury, but is only for consideration of 
the judge in determining the sentence 
to be awarded.—R. v. MAHIMA 
CHANDRA Das (1871), 6 B. L. kk. App. 
108.-—IND. 

3848 v. .}---The character of ac- 





on the question of guilt or innocence. 
A direction that such evidence may 
amount to no more than that the 
accused has not been found out may 
have a misleading effect.—R.  v. 
neers (1918), 18S. R. N.S. W. 142. 


PART XII. SECT. 8, SUB-SECT. 1.—B. 


3848 i. Whether admissible.] — Evi- 
dence of police constables that a 
prisoner is known to them as a bad 
character & associate of thieves is 
not admissible as evidence of general 
bad character.—R. v. PEARCE (1877), 
3 V. L. R. 125.—AUS. 


the accused or both to give evidence, 
not only respecting the character, 
good or evil, of the accused, but also 
of any other relevant circumstances 
or conditions with the view of enablir 
him to form an opinion as to wha 
would be a suitable & proper sentence 
to impose.—R. v. PINDER, [1923] 2 
W. W. R. 997; (1923]3 D. Lb. R. 707; 
40 Can. Crim. Cas. 272.—CAN. 


3848 iii. -+-It is improper to 
allow witnesses for the prosecution to 
state that the accused is not of peed 
Serpent oma v. TIMMI (1864), 2 Bom. 


3848 iv. 








-}~Evidence of bad 


cused not being a fact in issue in the 
offence of belonging to a gung of persons 
associated for the purpose of habitually 
committing theft, punishable under 
sect. 401 of the Penal Code, evidence 
of bad character or reputation of the 
accused is inadinissible for the purpose 
of proving the commission of that 
offence.—-MANKURA Pasir v. R. (1899), 
nD. R. 27 Cale. 1389; 4 C. W. N. 97.-—- 


$848 vi. ——-.]—A man’s guilt is to 
be established by proof of the facts 
alleged & not by proof of his character ; 
such evidence might create a prejudice 
but not lead a step towards sub- 
stantiation of guilt.—AMRITA LAL 
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Sect. 3.—As to character: Sub-sect. 1, B.; sub- 
sect. 2.] 


the fact that prisoner had run away when followed 
by a policeman & where prisoner had proved 
conclusively that he had not uttered another 
counterfeit coin to the same person a fortnight 
before—as was alleged—for he was in prison at. 
the time, the ct. allowing the appeal on the ground 
that the judge had not expressly warned the jury 
that they must disregard the fact that prisoner 
had been in prison before.—R. v. LEE (1908), 72 
J. P. 253; 24 T. L. R. 6273; 52 Sol. Jo. 518: 
1 Cr. App. Rep. 5, C. C. A. 

Annotations :—Consd. R. v. Warner (1908), 73 J. 

ofd. R. ». Joyee (1908), 72 J. P. 483. 

Laws (1908), 72 J. P. 271. 

3852. Accused may cross-examine.] 
—On a trial for larceny, where a witness, put 
forward by the prosecution as an accomplice, gave 
evidence which suggested that prisoner had been 
previously concerned with him in coining offences, 
& the judge, who tried the case, prevented prisoner, 
who was not defended by counsel, from cross- 
examining on the point, & stopped him in the 
middle of his explanation of the matter, in his 
address to the jury, the Ct. of Criminal Appeal 
quashed the conviction. 

If evidence of a previous conviction is acci- 
dentally given at the trial, the jury must be 
emphatically directed to disregard it.—R. v. 
WARNER (1908), 73 J. P. 53; 25 T. L. R. 142; 
1 Cr. App. Rep. 227, C. C. A. 

3853. .|—The judge ought emphati- 
cally to caution a jury against being influenced 
by the unfounded suggestion of a previous con- 
viction.—R. v. Evison (1909), 3 Cr. App. Rep. 
75, C. C. A. 

Aen -—Refd. R. v. Stratton (1909), 3 Cr. App. Rep. 

Vue 


53. 
Moentd. R. v. 














3854. Evidence of previous conviction—By ac- 
cused—Effect on jury.|—If a prisoner chooses to 
talk about his convictions, it cannot be said that 
the Jury may not take them into consideration.— 
RR. uv. HoRSFALL & Jonus (1908), 1 Cr. App. Rep. 
37, C0. C. A. 

3855. -|—Where deft. has un- 
necessarily let in evidence of a previous conviction, 
the Ct. of Criminal Appeal will take into account 
its effect on the jury.—R. v. Franks (1915), 11 
Cr. App. Rep. 104, C. GC. A. 

8856. Publication of evidence of previous con- 
viction—By newspaper——Hearing before magistrate 
—-Case committed for trial.)—Where evidence of 
previous convictions is given at a police ct. in a 
case which is committed for trial, such evidence 
ought not to be referred to by a newspaper in its 
report of the proceedings.—R. v. SANDERSON 
ses ele T. L. R. 447; 11 Cr. App. Rep. 197, 
Identification of accused—-By photograph.]— 
See Part XII., Sect. 2, ante. 

o also, Part VII., Sect. 7, sub-sect. 8, D., 
ante. 











HAzKRA v. R. (1915), I. L. R. 42 Cale. 
957.—IND. 


8. Evidence of previous 


; convic- 
tion -— Whether relevant us 


to cha- 
racter of accused.}—In charging the 
jury upon the trial of a prisoner for 
being dishonestly in the possession 
of stolen goods, the judge directed 
the jury to consider the proof of 
previous convictions for theft as 
evidence from which inference might 
fairly be drawn os to the character 
of accused :—IHeld: this amounted to 
@ misdirection; for, the fact that 
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prisoner has~a bad character is ir- 
relevant.—ROsHUN DOOSADH  ¥. 
(1880), 1. L. BR. 5 Cale. 768; 6C. L. R. 


PART XII. SECT. 3, SUB-SECT. 2. 
3859 i. Charge of rape—Hvidence of | 


of the prosecutrix for want of chastity, 
is adimissible.—RK. v. MSCLURE (1841), 
2 Craw. & D. 244.—IR 


3859 ii. ——~ ——~ ——.]} In a trial 


CRIMINAL LAW AND PROCEDURE. 


SuUB-SECT. 2.—OFr PERSON PROSECUTING—-MOTIVE. 


3857. Whether motive material.|—R. v. CoyLE 
(1851), Wills’ Circumstantial Evidence, 5th ed. 

eds 

3858. |—R. v. Rosperts (1886), Wills’ 

Circumstantial Evidence, 5th ed. p. 211. 

3859. Charge of rape—Evidence of general bad 
character admissible—Not as to specific acts.]— 
(1) The prosecutrix of an indictment for an assault 
with intent to commit a rape, having been cross- 
examined as to crimes committed by her several 
years before the alleged offence, evidence may be 
adduced to show that her character has since been 
good. Deft. in such case may impeach her 
character for chastity, by general, but not by 
particular evidence. 

(2) The fact of her making complaint of the 
outrage, & the state in which she was at the time 
of making the complaint are evidence, although 
the particulars of her statement are not evidence 
to prove the truth of her statement.—R. v. 
CLARKE (1817), 2 Stark. 241. 

Annotations :—.418 to (1) Folld. R. v. Tissington. (1843), 1 
L. T. O. 8. 458. Refd. R. v. Clay (1851), 5 Cox, C. C. 146. 
As to (2) Consd. R. v. Lillyman, [1896] 2 Q. B. 167. 
Generally, Mentd. R. v. Holmes (1871), L. R.1 C. C.K. 
3860. }—On the trial of an 

indictment for a rape:—eld: (1) prisoner’s 

counsel might ask the prosecutrix the following 
questions, with a view to contradict her: ‘* Were 
you not on - , since the time of the alleged 
offence, walking in the High Street at Oxford, 

to look out for men?” ‘‘ Were you not on , 

since the time of the alleged offence, walking in 

the High Street, with a woman reputed to be a 

common prostitute ?’’ (2) Evidence might be 

adduced by prisoner to show the gencral light 
character of the prosecutrix, & general evidence 
might be given of her being a street walker; but 
semble: evidence of specific acts of criminality 
by her would not be admissible—R. v. BARKER 

(1829), 3 C. & BP. 589. 

Annotations :—As to (2) Folld. R. v. Clay (1851), 5 Cox, C. ©. 
146. Refd. R. vr. Holmes (1871), L. R. 1 C. CO. RR. 334. 
Gencrally, Mentd. R. v. Gibbons (1862), 263. P. 149. 
3861. .|—On a trial for rape, 

witnesses may be called on prisoner’s behalf to 

prove general indecency of the prosecutrix, & 
witnesses for the prosecution may then be called 
to rebut their testimony.—R. v. TISSINGTON 

(1843), 1 1. T. O. S. 4583; 1 Cox, C. C. 48. 

3862. .|—On a trial of rape, cvi- 
dence of the general character of the prosecutrix, 
as that she had been a reputed prostitute, is 












































admissible.—R. v. Cuay (1851), 5 Cox, C. C. 
146. 
3863. Cross-examination as to specific acts 


with other persons—-Not compellable to answer— 
Evidence of acts not admissible.|—U pon an indict- 
ment for a rape, the woman is not compellable to 
answer, whether she has not had connection with 
other men or with a particular person named 3 nor 
is evidence of her having had such connection 


for rape or assault with intent to 
ravish, while it is competent on due 
notice being given to attack the 
Woman's character for chastity by 
putting questions to herself, or to 
prove her general bad repute at the time 
of the alleged offence, or to prove that 
vhia aa nanan ber yielded her person 
» accused, it is not in 
to prove individual 
..  ..., on her part with 
other inen.—DIckIE v. H.M. ADVOCATE 
(1897), 24 KR. (Ct. of Soss.) 82; 35 
‘ Sc. L. R. 5; 58. L. T. 120.—SCOT. 


Re 
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admissible.—R. v. Hopason (1812), Russ. & Ry. 
Z211;-C. Cy. 


Annotations :—Consd. R. v. Barker (1829), 3 C. & P. 589; 
R. v. Martin (1834), 6 C. & P. 562. Folld. R. v. Wolmes 











(1871), L. R.1 0. C. RR. 334, Rov. Gi 5: 
86 J. 2. 149. Mentd. R. v. Gibbons (1862), 
3864. -|—The prosecutrix in a 


case of rape may be asked, on cross-examination, 
whether she had not allowed another man than 
prisoner to take liberties with her, in the interval 
between the commission of the alleged offence & 
the first complaint of it. 

The question may be asked, but the witness is 
not bound to answer it (GURNEY, I3.).—R. v. 
MERCER (1842), 6 Jur. 243. 

3865. Denial of prosecutrix—Whether 
evidence to rebut denial admissible.]|—On a trial 
for rape, the prosecutrix having on cross-examina- 
tion denied that she had had connection with 
other men than prisoner, those men may be called 
to contradict her.—R. v. RoBins (1843), 2 Mood. 
ole ; ee - O. 8. 02 ; 1 Cox, C. C. 55. 

nnotations :-—N.F. RR. v. mes (1 > Ns ge °Ce, ER. 

334, Refd. R. v. Gibbons (1862), 26 JP 140. es 

3866. —— ——- ——- —-—..]— Prosecutrix, on 
a charge of rape, having, on cross-examination, 
said that she herself had been charged with stealing 
money, & on that occasion had accounted to a 
police constable for the possession of the money, 
by stating that it was given her for not complaining 
of a person who had insulted her by solicitations 
against her chastity, but denied that she had said 
the money was given her for having connection 
with him :—Held: prisoner could not call the 
constable as a witness, to contradict the prose- 
cutrix, by proving that she had said that the 
money was given her for that purpose.—R. v. 
DEAN (1852), 6 Cox, C. C. 28. 

3867. ——- -——- ——— ——.]—Although you 
may cross-examine the prosecutrix as to particular 
acts of connection with other men, you may not, 
if she deny it, call witnesses to contradict her.— 
R. v. CocKcrorr (1870), 11 Cox, U. GC. 410. 
eaten -—Consd. R. v. Holmes (1871), L. R. 1 C. C. OR. 


_ 3868. ——- ——- ——— ——..]—H. having been 
indicted for an indecent assault on P., & P. being 
cross-examined as to whether she had not had 
connection with a third party :—Held: that on 
I. denying the imputation, such third party could 
not be called to contradict her, & that this rule 
applied to indictments for rape, & attempts at 
rape, & all indecent assaults.——R. v. HoLMEs 
(1871), L. R. 1 C. C. R. 334; 41 L. J. M. OG. 12; 


3864 i. Cross-excamination as to 
specific acts with other persons—wNot 














ance, 





that the female had called for assist- 
& had discovered the injury 
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25 L. T. 669; 36 J. P. 564; 20 W. R. 123; 12 
Cox, ©. C. 137, C. C. R. 

ye 3869. Cross-examination as to previous acts 
with accused.|—-R. v. ASPINALL (1827), 3 Starkie 
on Kvidence, 3rd ed. p. 952. 

Annotations :—Apprvd, R. v. Riley (1887), 18 Q. 1B. D. 481. 

Mentd. A.-G. v. Hitchcock (1847), 11 Jur. 478. 

3870. ——— .}—On the trial of an indict- 
ment for a rape the prosecutrix may be asked, 
whether, previously to the commission of the 
alleged offence, prisoner had not had intercourse 
with her by her own consent.—R. v. MARTIN 
(1834), 6 C. & P. 562. 

Annotations :—-Consd. R. v. Holmes (1871), . W.1 C. C. RR. 


3343 Row Riley (1887), 56 L. T. 371. Refd. hk. v. Clay 
(1851), 5 Cox, C. C. 146. 


3871. Denial of prosecutrix—-Whether 
evidence to rebut denial admissible.|—On the trial 
of an indictment for assault with intent to commit 
& rape, the prosecutrix may be asked whether 
previously to the commission of the alleged offence 
prisoner has not had sexual intercourse with her 
by her own consent, &, if she denies the fact, 
evidence on behalf of prisoner may be called to 
contradict her.—R. v. RILEY (1887), 18 Q. B. D.. 
481; 56L. J. M. C. 52; 56 L. T. 3715 35 W. R. 
382; 16 Cox, C. C. 191, C. C. RR. 

3872. --—— Cross-examination as to bad cha- 
racter-——Evidence in rebuttal admissible.|— R. 
v. CLARKE, No. 3859, ante. 

3873. Evidence called as to bad character 
—Evidence in rebuttal admissible. |—R. v. TISsSING- 
TON, No. 3861, ante. 

3874. Charge of unlawful carnal knowledge— 
Cross-examination as to specific acts with other 
men—-Denial of prosecution— Whether evidence to 
rebut denial admissible—Questions affecting credit. | 
——At the trial of a prisoner for an offence under 
Criminal Law Amendment Act, 1885 (c. 69), s. 5, 
sub-s. 1, counsel for the prosecution stated in his 
opening speech that prisoner upon the occasion 
when he committed the offence had seduced the 
girl, & in her examination-in-chief she gave evi- 
dence to that effect. No objection to the opening 
statement of counsel for the prosecution or to the 
questions put by him to the girl in her examination- 
in-chief was taken by counsel for prisoner. She 
was cross-examined by counsel for prisoner as to 
whether she had previously had connection with 
other men whose names were mentioned & also as 
to whether she was a loose & abandoned girl. 
She answered these questions in the negative. 
Counsel for prisoner tendered evidence to prove 




















lodged special defeuces impugning her 
character ; but this evidence ought 


compellable to answer.J}—On the trial 
of an indictment for aiding & abetting 
the commission of rape, the evidence 
showed that, prior to the commission 
of the offence, prosecutrix & B. had 
been together all the evening, & early 
in the morning were for some time 
together in a room in an hotel with the 
door closed & the gas turned out. On 
leaving the hotel they were met by the 
prisoner & another man, who attacked 
B. & caused him to leave, whereupon 
the offence was committed. The 
prosecutrix & B. were called as wit- 
nesses for the Crown, & on cross- 
examination were questioned as to 
what took place in the room, which 
they refused to answer :—Held : while 
prosecutor could properly be asked the 
question as going to her credit she was 
not bound to answer.—R. »v. FIn- 
NESSEY (1906), 11 O. L. R. 338; 7 
O. W. R. 383.—CAN. 


3864 ii. .}—Thecharge 
of rape is easily made, & most difficult 
to be repelled. The evidence required 
is, that resistance had been made; 











she sustained to the first person she 
met. It is no defence to give in 
evidence that the female had slept 
with other men; nor is there any right 
to put a question to her, upon her 
cross-examination, except what relates 
to the transaction in question.—R. v. 
MADDERS (1822), Rowe, 343, 354.— IR. 


t. Kvujde 





mee of previous volun- 
tary connection with accused—d specific 
acts with other men.|}—Proof tend- 
ing to show in terms of a special 
defence, which had been lodged that 
the girl on whom a rape was said to 
have been committed had shore 
before had voluntary connection with 
the panel :—Held: admissible-—H.M. 
ADVOOATE UV. BLAIR (1844), 2 Broun, 
167.—SCOT. 


a. Evidence of good character 
admissible—Not at commencement of 
trial.}—In a trial for rape, it is com- 
etent for the Public Prosecutor to 
ead evidence of the good character of 
the woman alleged to have been 
ravished, although the panel has not 





| 


not to be brought forward at the 
commencement of the trial.—H.M. 
ADVOCATE v. M‘MILLAN (1846), Ark- 
ley, 209.—SCOT- 

Le Cross-examination as to 
previous general — character —- Before 
character impeached.j-—-On a trial for 
rape, counsel for the prosecution was 
not permitted to examine as to the 
previous gencral character of the 
alate ab before her character had 
een impeachod.—IR. v. ALEXANDER 
(1841), 2 Craw. & D. 126.—IR. 


c. Charge of unlawful carnal know 
ledge—Cross-examination as to specific 
acts with other men. }—R. v. MCPHERSON, 
(1922) 2 W. W. R. 723; 69 D. LR. 
301; 37 Can. Crim. Cas. 315.— CAN. 

d. Charge under Merchandise Marks 
Act, 1887 — Cross-exramination as to 
committal of similar offence.j— At 
the trial upon a complaint by a 
private prosecutor alleging a contra- 
vention of the Merchandise Marks 
Act, 1887, the prosecutor was, in 
cross-examination, asked whether he 
had comiitted a similur offence to 
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Sect, 3.—As to character: 
Sub-sect. 1.] 

the previous specific acts of connection by the 
prosecutrix & to show generally that she was of 
bad & light character & therefore not to be be- 
lieved. The judge rejected this evidence as going 
to credit only. The jury convicted prisoner. 
Upon an appeal by prisoner against his conviction : 
-—Held: the judge at the trial had rightly rejected 
the evidence inasmuch as the allegation that 
prisoner had seduced the girl was not relevant to 
the issue, & therefore no evidence could be given 
‘to contradict it. Nor could the evidence be given 
for the purpose of contradicting the witness in 
order to show that she was unworthy of belief, as 
the rule that the answers of a witness to questions 
put) in cross-examination which merely go to 
credit cannot -be contradicted applied.—K. v. 
CARGILL, [1918] 2 K. B. 271; 82 L. J. K. Bz. 
655; 108 L. T. 816; 77 J. P. 347; 29 T. L. ht. 
rae 23 Cox, C. C. 882; 8 Cr. App. Rep. 224, 
» C. A. 

innotation :—Mentd. It. v. Bottomley (1922), 87 J. P. 26. 


Sub-sect. 2. Sect. 4: 





Sect. 4.—RELEVANT FACTS—ADMISSIBILITY 
OF EVIDENCE. 


1.—MorivE on MALICE. 


3875. Evidence for prosecution—Expressions of 
{ll-will—Motive.]—-A. was indicted for the murder 
of H. It was opened that A., having malice 
against P., hired H. to murder him, & that H. did 
so, but that H. being detected, A. had murdered 
H. to prevent a discovery of his, A.’s, guilt respect- 
ing the murder of P. Evidence was given of 
expression of malice used by A. towards P. :— 
Held: the prosecutor might also give evidence to 
show that H. was, in fact, the person by whom P. 
had been murdered. 

A., @ prisoner charged with murder, was visited 
by B., who was both a magistrate & a clergyman; 
B. told lim, that if he was not the person who 
struck the fatal blow, & he would tell all he knew, 
he, B., would use his endeavours & influence to 
prevent anything from happening to him; & that 
if he, A., did not make a disclosure, some one else 
would probably do so. After this B. wrote to the 
Secretary of State, who returned an answer that 
mercy could not be extended to A. ; which answer 
was communicated by B. to A. After this, A. sent 





that charged in the complaint :-— a quiet. 

Meld: the question had rightly been violent & 
disallowced.--JENKINSON & INGLIS v. 

NEVWSON BRornkers (1899) 2 F., 

(Ct. of Sess.) 13; 37 Se. L. 1k. 100; 7 

8S. L. T. 56.—SCOT. regard the evidence 





| 


& inofiensive & deccused a 
dangerous 
judge directed jury that previous 
quarrels of the parties were no part 
of the res gesta, & they were to dis- 
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for the coroner, & wished to make a statement. 
The coroner told him that if he did so, it would be 
used as evidence against him. Prisoner made a 
confession :—Held : this confession was admissible. 
—R. v. CLEWES (1830), 4 C. & P. 221. 


Annotations :—Retd. R. v. Richardson (1861), 8 Cox, C. C. 














448. Mentd. R. v. Oddy (1851), 2 Den. 264. 

8876. |—R. v. Fowkes (1858), 
Times, Mar. 8. ; 

3877. -]—Expressions denoting a bad 


feeling toward deceased made use of some time 
before the crime is committed are admissible in 
evidence, but the jury must receive them with 
great caution.—K. v. HAGAN (1873), 12 Cox, 0. C. 
357. 

Annotation :—Refd. It. v. Bond, [1906] 2 K. B. 389. 

3878. Depositions in previous charge. | 
—Where deceased person, a constable, in the 
course of his duty made shortly before his death 
& in the absence of the accused a verbal statement 
in the nature of a report to his superior officer as 
to where deceased was going & what he was going 
to do; such report being material to the case for 
the Crown :—Held: such statement & report 
were admissible in evidence for the prosecution. 

In order to prove malice or motive against the 
accused, the deposition of deceased against him 
taken before the magistrates on another charge 
& for which he was afterwards convicted was 
tendered in evidence :—Held: it was admissible. 
—]t. v. BucKLEY (1873), 13 Cox, C. C. 293. 

3879. Antecedent acts.|—Prisoner was 
indicted for murder. The same took place at 
night in a churchyard. Previous to the mortal 
wound being inflicted, prisoner & two others had 
been seen lurking near the spot. The prosecution 
proposed to tender evidence that they were lurking 
there clandestinely with a bundle of cloth, the 
object being to raise a presumption that they 
were there with an evil intent, & therefore that 
they must have had malice against all persons 
coming in their way, & likcly to interrupt them :— 
Held: the evidence was not admissible.—R. v. 
WILSON (1829), 1 Lew. C. C. 112. 

3880. Antecedent threats.|—On the trial 
of an indictment for murder, it is not a mis- 
direction to call the jury’s attention to the evidence 
that deft. threatened to kill the person in respect 
of whom he is charged, though it bo proved that 
he was intoxicated at the time he made the 
threat.—R. v. MASon (1912), 8 Cr. App. Rep. 
121, 0. C. A. 

3881. -——— Unexplained acts of violence in- 














with special reference to another 
allotmeut.— RK. v. O'BRIEN (1884), 10 
V. iL. RR. 242.—AUS. 


3880 iii. ~}—Prisoner was 
convicted of the murder of P. The 
facts deposed to at the trial were that 


person. The 








of peaccable 


PART XII. SECT. 4, SUB-SECT. 1. 
3880 i. Kvidence for wprosecution— 
Antecedent threats.}—On the trial of 
prisoner for murder, the evidence was 
clear that the death of deceased was 
caused by gun-shot wound inflicted 
by the prisoner. Deceased & prisoner 
were neighbouring farmers, & there 
had been quarrels between them. A 
few duys before the fatal oecurrence 
accused shot a pig, property of de- 
ceased. On hearing of this act de- 
ceased ran in great passion unarmed 
towards the house of prisoner, who 
- was standing alone at his door with a 
gun in his hand. He called out to 
deceased to stop—which he did— 
being within a few yards of the door, 
& prisoner then, without further 
words on either side, fired, & the shot 
eventually proved fatal, Prisoner was 


character of the prisoner & violent 
character of deccased, unless there 
were any doubt as to prisoner’s act, 
when evidence of his gencral good 
conduct might be taken into con- 
sideration :—Held: jury ought to 
have been directed to take into con- 
sideration cvidence of previous threats 
& quarrels & of character & habits of 
both parties, with the view of finding 
uo animo the act was comiitted.— 





2. ¥. GRIFFIN (1871), 10 N. S. W, 
8. C. R. 91.—AUS, 
3880 ii. —~——.}—-Evidence of 


threats uttered by the accused that 
he would shoot any person who took 
land formerly his held admissible 
against him on his trial for the murder 
of a person who had occupied an 
allotment of such land & had been 
shot dead, though such threats had 
been uttered several years before & 


on May 1 prisoner had been standing 
in the streets at F. & had been ordered 
to move on by a constable. Heo re- 
turned to his ship, procured a revolver 
& shot P., with whom it was claimed 
he was unknown. Evidence was 
given by A. of certain statements 
made to hin by prisoner when return- 
ae to the ship before the murder: 
‘“* Prisoner, when we were walking, 
seemed to be offended at being moved 
on & said if he had had a gun he 
would shoot the constable or some one 
elsc. He asked me to return with him, 
saying, ‘If you don’t I will shoot you.’ ”’ 

The evidence was objected to :— 
Held: the evidence was rightly ad- 
mitted.—R. v. CARLSEN (1904), 6 
W. A. L. R. 154.—AUS. 


e. —— Evidence of what accused 
said shortly before assault.J—On a trial 


Part XIJ.—EVIDENCE AND PRoor. 


admissible.]|—Prisoner was indicted for the murder 

of his wife :—Semble: evidence of an act of 

violence committed by him towards deceased 
some days previously, .unaccompanied ”y any 
declaration, is not receivable.—R. v. OBBS 

(1858), 17 J. P. 7123; 6 Cox, C. C. 223. 

3882. ——— Of motive in other similar deaths.]|— 
Upon an indictment for murder by poison of S. 
in Oct.. 1877, evidence is admissible of the previous 
& subsequent deaths of J. & L., under like circum- 
stances & from similar symptoms, to show that 
the poisoning was not accidental; & where it 
was proved that a motive for the death of S. 
might exist, by the fact of prisoner having insured 
the life of S. in a benefit & insurance society, 
evidence may also be given upon the same indict- 
ment that there might be an equal motive for the 
deaths of J. & L. by showing that they were also 
each of them insured by prisoner in the same or 
kindred societies.—R. v. HEESON (1878), 14 
Cox, 0. C. 40. 

3883. Evidence for defence—In rebuttal of 
suggested motive.|—R. v. HORNE TOOKE (1794), 
25 State Tr. 1; 1 East, P. C. 60. 

Annotations :—Retd. R. v. Lambert & Perry (1810), 31 
State Tr. 335. Mentd. RK. v. Stone (1796), 25 State Tr. 
1155; Kagleton & Coventry v. Kingston (1803), 8 Ves. 
438; R. v. Watson (1817), 32 State Tr. 1; Redford v. 
Birley (1822), 3 Stark. 76; LR. v. Smith (1828), 8 B. & C. 
3415, KR. v. Parry (1837), 7 C. & P. B36, R. v. Frost 
(1840), 4 State Tr. N. S. 85; R. v. Lulueta (1843), 1 
Car. & Kir. 215; Conway & Lynch v. lh. (1845), 5 L. T. 
O. S. 458; MR. v. Grant, Ranken, & Hamilton (1848), 
7 Stute Tr. N. 8S. 507; Mansell v. R. (1857), 8 HK. & LB. 
54; R.v. Meany (1867), 15 W. KR. 1082. 

3884. .|}—In a case of burning, it 
had been opened by the counsel for the prosecution 
that evidence would be given of expressions of 
ill-will used by prisoner towards the prosecutor :— 
Held: prisoner’s counsel might cross-examine 
the prosecutor, to show that other persons besides 
prisoner had used expressions of ill-will towards 
him.-—R. v. STALLARD (1835), 7 C. & P. 2638. 

3885. -|—On an indictment for arson, 
one count laying an intent to defraud, & it being 
opened for the prosecution that the motive might 
have been to realise the money insured by prisoner 
upon her goods; evidence was received that she 
was in easy circumstances, with a view to show 
that she was at all events under no pecuniary 
temptation to commit such an act.-—R. v7. GRANT 
(1865), 4 F. & F. 322. 
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3886. ——— Motive against commission of 
offence.|—-R. v. Binanam (1811), Wills’ Circum- 
stantial Evidence, 5th ed. p. 217. 

3887. ——J]—R. v. DOWNING (1822), 
Mined Circumstantial Evidence, 6th ed. p. 

3888. Justification in self-defence.|—-To 


show the nature of the assault’ by the wife that 
prisoner had reason to apprehend at the time, 
evidence of former attacks of this sort was allowed 
to be given. Prisoner was sensitive about the 
neck from old sores. Deceased used to seize his 
handkerchief, twist it round so tightly as almost 
to strangle him & his handkerchief had to be cut 
to release him from his wife’s violence.—R. v. 
Sa (1866), 31 J. P. 105; 10 Cox, C. C. 

3889, -|}—On an _ indictment for 
murder, the death having been caused by shot 
from a gun in the hands of prisoner, evidence of 
former threats by deceased of deadly violence, 
with words & circumstances on the occasion in 
question likely to provoke similar threats, received 
as evidence of danger to life, or serious violence or 
reasonable apprehension of it, on the occasion, 
such as might excuse or justify recourse to a 
loaded firearm in self-defence.—lR. v. WESTON 
(1879), 14 Cox, C. C. 346. 


3890. In libel—Evidence as to other 
passages in same paper.|/—On the trial of an 
information for a libel in a newspaper, deft. has a 
right to have read in evidence any extract from 
the same paper connected with the subject of the 
passage charged as libellous, although disjoined 
from it by extraneous matter & printed in a 
different) character. 

Passages of the same paper tending to show 
the intention & mind of defts. with respect to 
this specific paragraph must be very material for 
the consideration of the jury (LORD ILLEN- 
BOROUGH, C.J.).—R. v. LAMBERT & PERRY (1810), 
2 Camp. 298; 31 State Tr. 335. 

Annotations :---Refd. Thornton v. Stephon (1837), 2 Mood. 
& KR. 45. Mentd. R. v. O’Connell (1844), 5 State Tr. N.S. 
1; R. v. Grant, Ranken & Hamilton (1848), 7 State Tr. 
N.S. 507. 

3891. Depositions of witness against accused—- 
On distinct charge—-Whether admissible.|—R. v. 
BUCKLEY, No. 3878, ante. 











for assault, & after the offence was 
fully proved, a witness who had not 
seen the assault was called for the prose- 
cution & questioned whether he had 
seen deft. shortly before the assault 
was committed & what then took place 
between them. An _ objection was 
taken to the question on the ground 
that the answer might tend to aggra- 
vate the offence by showing malicious 
deliberation, of which deft. might 
have repented. Judge disallowed the 
objection & admitted evidence of a 
conversation between witness & deft. 
respecting the prosecutor.—R.  v. 
KENNEDY (1871), 10 N. 8. W. S.C. R. 
57.—AUS. 





f. Previous acts of vivlence— 
Where connected with act compluined 
of.j—Acts of violence committed by 
accused some time before the act com- 
plained of are admissible to explain 
the later act, if accompanied by 
declarations or circumstances connect- 
ing them with the act complained of.—— 
R. v. CHOMATSU YABU (1903), 5 
W.A. L. HR. 35.—AUS. 


g.- Evidence of previous crime 
—T'o show motive.]—Evidence of one 
crime may be given to show a motive 
forcommitting another.—R. v, CHASSON 





(1876), 3 Pug. 546.—CAN. 











h. -J]— Prisoner 
was tricd, in 1858, for the murder of 
C., in 1857. In 1856, C. had sworn 
informations against the prisoner for 
rape. The informations were sworn 
by her, & subscribed by her in the 
presence of the prisoner, & a recognis- 
ance was executed for prisoner to 
appear at the spring assizes in 1856. 
Prisoner married C. before the assizes, 
& consequently the charge was not 

roceeded with. At the trial in 1858, 
the information so sworn & the recog- 
nisances were offered in evidence by 
the Crown. _. The judge received them, 
telli the jury that they were to 
regard them, not as evidence of the 
truth or falsehood of the charge so 
made, but as evidence of the fact of a 
charge having been so made, & that the 
facts evinced by the mere existence 
of these documents, might be taken 
into their consideration upon the 
question of the existence of a motive: 
—-Held: the documents were properly 
admitted in evidence for that purpose. 
Pris eee (1858), 10 Ir. Jur. 


k. —— Motive not made clear by 
Crown witnesses—No ground for dis- 


belicf.J—The fact of the evidence of 
motive not being clear is no reason for 
disbelieving a plain straightforward 
case mude out by the prosecution 
witnesses.—R. v. BALAVAM IDAS (1921), 
I. L. R. 49 Cale. 358.—IND. 


3882 i. —~ Of motive in other similar 
deaths. }—Evidence of motive for wu 
crinie is admissible even though its 
tendency is to show that all members 
of a class or even persons generally, 
would have an inducement to commit 
the crime in question. Two accused 
were charged with the murder of a 
child who had been found lying on its 
back with its throat cut, & the body 
also cut open in front. The heart had 
been cut out & the left ventricle 
containing the fatty portion removed. 
In order to supply proof of a motive 
for the crime evidence was led for tho 
Crown to the cffect that it was a prac- 
tice amongst Zulu tribes, & cspeciall 
on the part of witch-doctors, to kill 
& mutilate young persons & use 
portions of the body, & particularly 
fat, as a charm against ill-luck, & that 
the first accused was a Bacera, an off- 
shoot from the Zulu tribe :—Held: 
the evidence was admissible against 
the first accused.—R. ». KUMALO & 
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Sect. 4.—Relevant fucts—Admissibility of evidence: 
Sub-sect. 2, A.] 


SUB-SECT. 2.—ACTS OF ACCUSED. 
A. Forming part of same Transaction. 


3892. General rule.|—To prove the guilty know- 
ledge of an utterer of a forged banknote, evidence 
may be given of his having previously uttered 
other forged notes knowing them to be forged. 

If several & distinct offences do so intermix & 
blend themselves with each other, the detail of 
the party’s whole conduct must be pursued 
(LORD ELLENBOROUGH, C.J.).—R. v. WYLIE 
(1804), 1 Bos. & P. N. R. 92; 127 EK. R. 3938; 
sub nom. R. v. WHILEY, 2 Leach, 983. 

Annotations :— Refd. R. v. Francis (1874), L. R.2C. CG. R. 
128; R. v. Bond, [1906] 2 K. B. 389. 

3893. .|—Where several felonies are so 
connected together as to form part of one entire 
transaction, evidence of them all may be given in 
order to prove a party indicted guilty of one.— 
R. v. ELwts (1826), 6 B. & C. 145; 9 Dow. & Ry. 
K.B.1743; 4 Dow. & Ry. M. C. 268; 5L. J. 0.8. 
M. C. 25; 108 BK. R. 406. 

Annotations :--—Refd. R. v. Salisbury (1831), 5 C. & P. 155; 
R. v. Westwood (1831), 4 C. & P. 547; KR. v. Mansfield 
(1841), Car. & M. 140; R. v. Wright (1858), 7 Cox, C. C. 
413. Mentd. R. v. Holden (1833), 5 B. & Ad. 347; 


KR. v. Palmer (1856), 2 Jur. N.S. 235; R. vo. Ball, [1911] 
A. C. 47, 


3894. ———.|—Upon an indictment against 
principal & receiver, where it appears that goods 
are found on the receiver’s premises which have 
been taken from the prosecutor’s premises, it is 
competent to the prosecutor to give evidence of 
the finding of other goods at the house of the 
principal, notwithstanding there is no cvidence 
to connect the receiver with them, & the judge 
will not, under such circumstances, put the 
prosecutor to his election, either at the opening 
or the close of his case. 

It is in the discretion of the judge whether he 
will allow several felonies to be given in evidence 
under one indictment ; where they are in fact so 
mixed as not to be separated without incon- 
venience, it will be allowed.—R. v. HINLEY 
(1843), 2 Mood. & R. 524; 2 TL. T. O. S. 287; 
1 Cox, GC. C. 12. 

3895. Effect of interval of time.|—Trans- 
actions of the same class extending over a long 
period may have a material relation to each 
other. Whether there was a neaus between the 
earlier & later transactions is a question for the 
ha? Sar v. Monn (1909), 2 Cr. App. Rep. 39, 
©. C. A. 

3896. Similar acts done at same time.]— 
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indictments, are done at practically the same 
time, on the trial of the former evidence of the 
latter may be admissible as part of the res geste.— 
ee GREENLEY (1914), 10 Cr. App. Rep. 2738, 
C. CO. A. 

3897. What is part of same _ transaction— 
Larceny—At intervals of time.|—R. v. RICKMAN 
(1789), 2 East, P. C. 1034, 1035. 

3898. — .|—A prisoner was in- 
dicted for stealing three articles. It appeared 
that, having taken the first article, he returned 
in about two minutes & took the second, & then 
returned in half an hour & took the third :— 
Held: the last taking was a distinct felony, & 
could not be given in evidence with the other 
two. But, the interval of time between the first 
& second takings was so short, that they must 
be considered as parts of the same transaction.— 
R. v. BrrpDsEYE (1830), 4 C. & P. 386. 

3899. & poaching.|—Prisoner was 
indicted for night poaching, & it was proposed to 
show that, on the occasion in question, one of the 
prosecutor’s game-keepers had lost his coat, & 
that it was found in prisoner’s house. There was 
another indictment against prisoner for stealing 
the coat :—Held: this evidence was inadmissible, 
unless the prosecutor consented to an acquittal 
on the indictment for the larceny.—R. v. WEsT- 
woop (1831), 4 C. & P. 547; 2 Man. & Ry. M. C. 
509. 

Annotation :-—Consd. R. v. Ollis, [1900] 2 Q. B. 758. 

3900. From _post-office.|—R. v. 
SALISBURY (1831), 5 C. & P. 155. 

3901. Arson.|—A. was charged with set- 
ting fire to the ricks of B., C., & D., upon the 
oath of E., an accessory before the fact, & a 
warrant to apprehend A. was granted, mentioning 
all the three charges, & stating them to be made 
on the oath of E. The person who apprehended 
A. told her that ‘‘ a very serious oath had been 
made against her by E.’’ on these three charges. 
After this A. made a statement, which was 
received in evidence. 

A. set fire to the ricks of B., C., & D., one 
immediately after the other. There were three 
indictments, one for each fire. The rick burnt 
last was the subject of the indictment first tried. 
An accessory before the fact was called, & was 
allowed to give evidence of the whole transaction 
as to the three ricks.—R. v. LONG (18383), 6 C. & P. 
179. 

3902. .|—In a case of arson, the 
indictment contained five counts, each of which 
charged a firing of a house of a different owner. 
It was opened that the five houses were in a row, 









































When two similar acts, separately charged on two 














PART XII. SECT. 4, SUB-SECT. 2.—A. 


3892 i. Gencral rule. }—Where several 
felonies are all parts of the same trans- 
action, evidence of all is admissible 
upon the trial of an indictment for any 
of them, but where a prisoner indicted 
for murder committed while resisting 
constables about to arrest him, had 
with others, been guilty of riotous acts 
several days before, it is doubtful if 
evidence of such riotous conduct is 
admissible, even for the purpose of 
showing prisoner's knowledge that he 
was liable to be arrested, & therefore 
had a motive to resist the officers.—R. 
. CHASSON (1876), 3 Pug. 546.—CAN. 


3892 ii. .}—-It is the general rule, 
in justice to a pcorson accused of an 
offence, that evidence of an uncon- 
nected offence be given merely to 
prove his vicious character, or his 
readiness to commit such a crime as 
he is upon trial for; but evidence of 
facts relevant to the immediate charge 
against him is not the less admissible 





because it necessarily discloses several 
grounds upon which the attack upon 
D. was relevant to the charge of having 
murdered K.; as the existence & 
accom plishinent of a scheme of robbery 
of which the prisoner’s conduct towards 
the two men was a part; as indicating 
a motive for the murder of R., as proof 
of an attempt by prisoner to get rid 
of part of the evidence of his crime; & 
as accounting for the otherwise un- 
explained possession by prisoner of 
more money than he could have taken 
from R.—R. v. GIBSON (1913), 28 
O. L. R. 525; 4 0. W. N. 1167.—CAN. 


1. What is part of same trans- 
artion—What accused said shortly before 
offence committed.}-—-On a trial for 
assault, & after the offence was fully 
proved, a witness who had not seen 
the assault was called for the prosecu- 
tion & questioned whether he had seen 
deft. shortly before the assault was 
committed & what then took place 
between them, & gave evidence of a 
conversation between witness & deft. 


n. 
| larceny.}+—Prisoner was charge 


respecting the  prosecutor.—RK.  v. 
KENNEDY (1871), 10 N.S. W. 8. C. R. 
57.—AUS. 

m. Cattle stealing — Conver- 
salions of accused—Lefore search for 
alleged lost cattle.}-—F. » were 
charged with stealing a bullock, & they 
found the bullock running on a reserve, 
they took him to their own place, & 
finding the brand undccipherable, 
sold him after keeping him three 
weeks. Prisoners’ case was that F. 
had lost a bullock out of a mob he 
was driving, that he sent W. to look 
for it, & that W. brought back the 
bullock in question by mistake think- 
ing it was the one FE. had lost :—Held : 
what EF. said to W. when giving him 
instructions to look for the lost bullock 
was admissible as part of res geste & 
to show the animus of W. when he 
took the bullock.—RH. v. SmMirn (1897), 
18 N. S. W. L. R. 366; 14 N.S. W. 
W. N. 110.—AUS. 

Malicious woundin 
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Part XIJI,—EVIDENCE AND PROOF. 


& that one fire burnt them all. Upon this 
opening, the judge would not put the prosecutor 
to elect, as it was all one transaction.—R. v. 
TRUEMAN (1839), 8 C. & P. 727. 

3908. ——— Robbery of two persons with 
violence.|—A. & B., when riding in a gig together, 
were robbed at the same time, A. of his money, 
& B. of his watch, & violence used towards both. 
There was an indictment for the robbing of A., 
& another for the robbing of B. :—Held: on the 
trial of the first indictment, evidence might be 
given of the loss of the watch by B., & that it was 
‘found on one of the prisoners, but no evidence 
ought to be given of any violence offered to B. by 
the robbers.—Rh. v. ROONEY (1836), 7 C. & P. 517. 

3904. -|—An indictment for robbery, 
which charges prisoners with having assaulted 
G. & LH. & stolen 2s. from G., & ls. from H., is 
correct, if the robbing of G. & H. was all one act, 
& if it were so, counsel for the prosecution will 
not be put to elect.—R. v. GippiIns (1842), 
Car. & M. 634. 

3905. Conspiracy—Similar acts done on 
different days.|—-An indictment for a misdemean- 
our, containing several counts, alleging several 
misdemeanours of the same kind on the same day, 
prosecutor may give evidence of such misdemean- 
ours on different days.—R. v. LEvy (1819), 2 
Stark. 458, N. P. 

3906. ——— Separate act of one accused.| 
-~-A. was charged with having conspired with 
J. & others unknown, to raise insurrection & 
obstruct the laws. It was proved that A. & J. 
were members of a Chartist lodge, & that A. & J. 
were at the house of the latter on a certain day, 
on the evening of which A. directed people 
assembled at the house of J. to go to the race- 
course at P., whither J. & other persons had gonce : 
—Held: (1) on the trial of A. evidence was 
receivable that J. had at an earlier part of the 
same day, directed other persons to go to the 
race-course ; & (2) it being proved that J. & an 
armed party of the persons assembled, went from 
the race-course to the New Inn, evidence might 
be given of what J. said at the New Inn it being 
all one transaction.—lki. v. SHELLARD (1840), 9 
C. & P. 277; 4 State Tr. N.S. App. 1386. 

3907. —-— And receiving stolen property.| 
——Prisoner was to be tried on three indictments, 
for receiving stolen tin, for stealing iron, for 
receiving stolen brass. It appeared that a 
constable went with a search-warrant, to search 
prisoner’s premises for stolen iron, & that, having 
read the warrant to prisoner, the latter made a 
statement :—Held: on the trial of the first 
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the offence of maliciously wounding | —R. v. LUDLOW (1898), 24 V. L. R. 93. 


with intent to do grievous bodily harm. | —AUS. 
At the trial it was proved that a con- Oo. 





i 


| 


Murder of wife -—Accumu- 


369 


indictment, the whole of this statement was 
receivable in evidence, although part of it related 
to the charge respecting the iron; and also 
evidence might be given, that, at the time of the 
search, prisoner endeavoured to conceal some 
brass; & also, almost immediately after prisoner 
was taken away from the premises, at the con- 
clusion of the search, his wife carried some tin 
under her cloak, from a warehouse on the premises. 
—R. v. MANSFIELD (1841), Car. & M. 140; 5 
Jur. 661. 

Annotation : —Refd. RK. v. Oddy (1851), 15 Jur. 517. 

3908. False pretences.]|—Where an untruc 
statement was made for the purpose of obtaining 
money, but did not then succeed, & a month 
afterwards a true statement relating to the same 
matter was made, upon which money was 
obtained :—Held: the matters which happened 
on the two occasions were connectable, & it was 
a question for the jury whether they were con- 
nected so as to amount to a false pretence ; also 
that the case was within the statute.—lKk. v. 
WELMAN (1853), Dears. C. C. 188; 22 L. J. M. C. 
118; 17 J. P. 3113; 17 Jur. 421; 1 W. R. 361; 
6 Cox, C. C. 153, C. C. R.; sub nom. R. ve. WELL- 
MAN, 1 C. L. R. 201. 

3909. Breaking & entering.|—-Upon a trial 
for breaking into a booking-office at a railway 
station, evidence was admitted that prisoners 
had, on the same night, broken into three other 
booking-offices belonging to three other stations 
on the same railway, the four cases being all 
mixed up together.—R. v. CoBDEN (1862), 3 
F. & F. 833. 

3910. Procuring  prostitution.] — Applts. 
were convicted of living on the earnings of prosti- 
tution on an indictment which charged the living 
on such carnings on a day named & not on divers 
days :—Held: on such an indictment evidence is 
admissible of anything done on days other than 
the day named. It is clearly relevant to ascertain 
what prisoner’s relations with the woman in 
question had been either before or after the day 
named in the indictment in order to determine 
whether he was or was not living on the earnings 
of her prostitution on that particular day.—R. v. 
linn, R. v. CHURCHMAN, [1914] 2 K. B. 386; 
83 L. J. K. B. 820; 110 1. T. 8313; 78 J. P. 808 5 
24 Cox, C. C. 150; 10 Cr. App. Rep. 56, C. C. A. 

3911. ——— Continuing offence—-Larceny-——Of 
coal from separate mines.|—Where prisoner was 
indicted in one count, for stealing from the mine 
of one G., coal, the property of the said G. &, in 
the same count, for stealing from the mines of 











| thirty other proprietors coal, the property of each 











' the rape was alleged to have been com- 
mitted, disclosing that accused had 
had illicit intercourse with her, but 


stable saw the prisoner with a bag, 
stopped him & asked him where he 
was going, & that prisoner thereupon 
ran away but was caught by the con- 
stable & brought back. hen the 
constable began to examine the con- 
tents of the bag prisoner ran away 
again & on being pursued struck the 
constable on the head. The bag con 

tained 19 pigeons & a claw-hammer. 
The prisoner escaped, but was ufter- 
wards arrested. <A question of identit 

of the prisoner was raised at the trial. 
Kor the prosecution a witness gave 
evidence that he had been robbed of 
19 pigeons & a claw-hammer the night 
before the offence charged, that the 
piecow were returned to him, but that 
1e could not identify the prisoner nor 
the claw-hammer. Jury found prisoner 
guilty of unlawfull wounding :— 
Held: evidence of the theft of the 
pigeons & claw-hamumer was admissible, 


J.—VOL. XIV. 





lating tnsurances on her life.}—On a 
charge of wife murder, the Crown 
sought to prove that prisoner had been 
with evil design accumulating insur- 
ance on his wife’s life:— Held: evi- 
dence of various applications for in- 
surance, though in some cases resulting 
in rejection of the risk, was admissible, 
all being made practically at the same 
time & forming part of one transaction 
which could be properly given in 
evidence as a whole.—R. v. HAMMOND 
(1898), 29 O. It. 211.—CAN. 


p. —— Threats. }-—R. v. JONES (1868), 
28 U. C. RR, 416.—CAN, 

q. --— Rupe—Not statement made 

“after offence  cuomritted- - 


Reasonable opportunity afforded before.) 
—On the trial of deft. on an indictinent 
containing a count for rape statements 
made to the aunt of prosecutrix the 
morning after the afternoon on which 





not claiming that she had been as- 
saulted or that accused had committed 
violence, where she might have dis- 
closed the offence to a stranger im- 
mediately after the outrage, & to her 
father on the evening of the same 
afternoon, & again to her father on 
the following morning, prior to the 
disclosure to the aunt, were not made 
at the carliest reasonable opportunity, 
& should not have been admitted.—— 
R. v. AKERLEY (1919), 46 N. B. RR. 
195.— CAN, 


r. Robbery — & Murder.]— 
Persons convicted of robbery by a 
judge & a jury, & of murder, by the 
sessions judge with assessors, appealed 
against the conviction on the charge 
of murder. The two offences con- 
stituted parte of the same transaction : 
—Held: recent & unexplained pos- 
session of the stolen property which 
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Sect. 4.—Relevant facts—Admissibility of evidence: 
Sub-sect. 2, A. & B. (a).] 


of such other proprietors, & it appeared that all 
the coal so alleged to have been stolen had been 
raised at one shaft :—Held: (1) although, for the 
sake of convenience in trying prisoner, the judge 
might direct the jury to co e their attention 
to one particular charge, yet the prosecutor was 
entitled to give evidence in support of all the 
charges laid in the indictment ; (2) proof of such 
charges might be relied on, in order to show a 
felonious intent. As long as coal is gotten from 
one shaft, it is continuous taking, though the 
working is carried on by means of different levels 
& cuttings, & into the lands of different people.— 
R. v. BLEASDALE (1848), 2 Car. & Kir. 765. 

Anadis :—As to (1) Refd. R. v. Rearden (1864), 4 


‘ ¥. 76. As to (2) Consd. R. v. Firth (1869), L. BR. 1 
cC.C. R. 172. Refd. kt. v. Henwood (1870), 22 L. T. 486. 


3912. —— Of gas.|—F., by an 
underground, pipe connected with the main, which 
was always filled with gas, supplied his mill; 
the consumption of such gas was unknown to 
the company for some years :—Held: on an 
indictment for stealing 1,000 cubic fect of gas, 
the evidence of using gas during all the years 
was admissible, the whole being one entire act.— 
R. vw. Frrra (1869), L. R. 1 C. C. R. 172; 38 
J.J. M. C. 543 19 L. T. 7463; 338 J. P. 212; 17 
W. RR. 3827; 11 Cox, C. C. 234, C. C. R. 
Annotations :—Refd. Rh. v. Henwood (1870), 22 L. T. 486; 


lt. v. Bond, [1906] 2 K. B. 389. Mentd. Erie County 
Natural Gas & Fuel Co. v. Carroll, [1911] A. C. 105. 


3913. .|—An indictment charged 
an assistant to a photographer with stealing divers 
articles belonging to his employer. It did not 
appear when the articles were taken, whether at 
one or more times, but only that one particular 
article could not have been taken before a given 
month :—Held: this was not a case in which 
prosecutor should be put to elect upon which 
articles to proceed under Larceny Act, 1861 (c. 96), 
5. 6. 

To make the statute applicable it} must appear 
that the different articles enumerated in the in- 
dictment were stolen at different times, but there 
is nothing in this case inconsistent with all having 
been taken at one time, or in such a way as to 
form one continuous taking (BOVILL, C.J.).—R. v. 
HENWOOD (1870), 22 LL. T. 486; 34 J.P. 580; 11 
Cox, C. C. 526, C. C. R. 

3914. ——— Rape.]—On an indictment for 
rape on a child under ten years of age, evidence 
admitted of subsequent perpctrations of the same 
offence on different days previous to complaint 
to the mother, it appearing that prisoner had 
threatened the child on the first occasion :--Held : 
virtually it was in such a case all one continuous 
offence.—Rh. v. REARDEN (1864), 4 F. & F. 76. 
Annotations :—Consd. R. v. Ball, [1911] A. C. 47. Refd. 

RR. v. Harris (1864), 4 FF. & F. 342; 2. vo. Bond, [1906] 

2K. B. 389; lh. v. Stone (1910), 6 Cr. App. Rep. 89. 

3915. Malicious damage to property.] 
—Indictment for cutting eight trees with an 
intent to steal. 

The question for us is, whether there was any 
evidence to go to the jury upon which they could 



































would be presumptive cvidence against 
prisoners on the charge of robbery 
was similarly evidence against them 
on the charge of murder.—Rh. v. SAMI 
(1890), I. L. R. 13 Mad. 426.—-IND. 
5. Importation of contraband 
— Intercepted letters & telegram.| — 
A letter written by an accused is 
prima facie evidence against him if it 
relates distinctly to a relevant point. 
It is not necessary that it should be 
signed; it is enough if it is traced to 





the writer, & it is admissible though 
itt may have been intercepted or sur- 
reptitiously detained & opened. 
unsigned letter, proved to have been 
written by accused addressed to a 
firm in London, which had shipped 
certain contraband cocaine which the 
accused was charged with importing 
into Bengal, is admissible in evidence, 
though intercepted under the order of 
the magistrate at the post office during 
the course of transit. 


CRIMINAL LAW AND PROCEDURE. 


find that prisoner had cut the trees down at one 
time, or so continuously as to form one trans- 
action (COCKBURN, C.J.).—H. v. SHEPHERD (1868), 
L. R.1C.C. R.118; 37L. J.M. 0.45; 17 L. T. 
482; 32 J. P. 116; 16 W. R. 373; 11 Cox, C. C. 
119, C. C. R. 

Annotations :—Refd. R. v. Firth (1869), L. R. 1 C. C. R. 

172; WR. v. Henwood (1870), 22 L. T. 486. 

3916. Permitting licensed premises to 
be used as a brothel.|—-Motion ex p. on behalf of 
B. the licensed occupier of a public house, for a 
certiorari to bring up to be quashed a conviction 
of the said B. for having on Jan. 26, 28, 29 & 31, 
Feb. 1, 4, 5 & 6, 1901, permitted his premises to 
be used as a brothel. The objection to tho 
conviction was that it was bad on the face of it 
as being one conviction for eight separate offences 
committed upon eight separate & discontinuous 
days whercas Summary J urisdiction | Act, 1848 
(c. 43), s. 10 provides that every information 
‘shall be for one offence only & not for two or 
more offences’? :—Held: notwithstanding that 
the days mentioned in the conviction were not 
continuous, the offence stated was one continuing 
offence.—Ex p. BuRrNBY, [1901] 2 K. B. 458; 
45 Sol. Jo. 579; sub nom. R. v. BURNBY, TU 
I. J. K. B. 739; 85 L. T. 168; 20 Cox, C. C. 25, 
D.C. 

3917. Subornation of evidence by accused.| 
—On the trial of an action by pltf. & wife for 
injuries sustained by the wife owing to deft.’s 
negligence, pltf.’s case was proved by the evidence 
of the wife & other witnesses; &, defts. having 
called evidence to prove that the wife was in 
fault, tendered the following evidence, which was 
received, subject to objection. W. deposed that 
he, pltf., & C., a clerk of pltf.’s attorney, were 
together at pltf.’s house; that pltf. said that if 
W. would give evidence as to the accident he 
should share the compensation; pltf. knew that 
W. was not present at the accident, & W. said he 
was not, & C. said if W. would not come forward 
he, C., would get other witnesses. Two other 
witnesses deposed to similar proposals made to 
them by C., but not in pltf.’s presence, to give 
false evidence. Pltf. was not present at the 
accident ; & neither he nor C. had been called as 
witnesses :--Held: the evidence was rightly 
received, as amounting to evidence of an admis- 
sion, by conduct, of pltf. that he had a bad case. 
C. having been shown to be acting in concert 
with pltf. to suborn false witnesses, what C. did 
in furtherance of that object in the absence of 
pltf., might be inferred to have been done with 
pltf.’s privity —Moriarty v. LONDON, CHATHAM 
& Dover Ry. Co. (1870), L. R. 5 Q. B. 314; 39 
LL. J. Q. B. 109; 22 L. T. 163; 34 J. P. 692; 
18 W. ht. 625. 

Annotation :-—Refd. R. v. Watt (1905), 70 J. P. 29, 

3918. .J}—The conduct in a litigation 
of a party to it, if such as to lead to the reasonable 
inference that he disbelieves in his own case, may 
be proved & used as evidence against him. So, 
where deft. was indicted for endeavouring to 
persuade certain other persons to kill & murder 
another person, evidence of a witness who had 

















by the exporter of certain contraband 
cocaine, the subject of the charge 
against accused, containing a reference 
to a telegram signed in a different 
name but bearing the same business 
uddress as that of the accused, is 
relevant as showing that the accused 
was the sender of the telogram, though 
the letter was intercepted at the post 
office under an order of the magistrate 
before delivery.—BootTn wv. KR. (1913), 
I. L. R. 41 Calc. 545.—IND. 


An 


A letter written 
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iven evidence at the police ct. for the defence, 
but who now swore that such evidence was false, 

& that he had been induced to give such evidence 

by deft. was admitted.—R. v. WatTT (1905), 70 

J.P. 293; 20 Cox, C. C. 852. 

3919. Admissible to rebut alibi.|-In answer to 
an. alibi set up on a trial for felony, the prosecutor 
may show the circumstances in which prisoner 
was seen near the spot in question, though those 
circumstances involve the commission of another 
felony by him.—R. v. Briaas (1839), 2 Mood. & R. 
199, N. P. 

B. Not forming part of same Transaction. 

(a) In General. 

3920. General rule.|—Upon the trial of an 
indictment for murder by stabbing, it appcared 
that prisoner when arrested, about an hour after 
the alleged crime, had in his possession a blood- 
stained knife :-—Held: aiiniscible to give evidence 
of the stabbing of another person by prisoner 
immediately before his arrest. 

Evidence relating to facts entircly disconnected 
from the charge before the ct. are inadmissible 
(CHARLES, J.).—R. v. CRICKMER (1889), 16 Cox, 

701. 

4 .|—Prisoner, a medical man, was 
indicted for feloniously using certain instruments 
on a certain woman with intent to procure her 
miscarriage. At the trial evidence was tendered 
on behalf of the prosecution to show that ‘some 
nine months previously prisoner had used similar 
instruments upon another woman with the 
avowed intention of bringing about her mis- 
carriage, & that he had then used expressions 
tending to show that he was in the habit of 
performing similar operations for the same 
illegal purpose. The evidence was admitted, & 
prisoner was convicted :—Held: - the evidence 
was rightly admitted, & the conviction must be 
upheld. 

Evidence of this kind has been admitted in 
cases which may be grouped under three heads : 
Where the prosecution seeks to prove a system or 
course of conduct; where the prosecution seeks 
to rebut a suggestion on the part of prisoner of 
accident or mistake; & where the prosecution 
seeks to prove the knowledge by prisoner of some 
fact (Bray, J.).—lh. v. Bonn, [1906] 2 K. B. 389 ; 
75 L. J. K. B. 693; 95 L. T. 296; 70 J. P. 424 
o4 W. R. 5865; 22 T. lL. RK. 633; 50 Sol. Jo. 542 
21 Cox, C. C. 252, C. C. R. 

Annotations :—Consd. R. v. Ball, [1911] A. C. 47. Apld. 
™ 4, Thomson (1912), 76 J. P. 431. Consd. R. v. Rodley, 
[1913] 3 K. B. 468; R. v. Boyle & Merchant, [1914] 3 
K. B. 339; Perkins v. Jeffery, [1915] 2 K. B. 702. Refd. 
R. vw. Chitson, [1909] 2 K. B. 945; TR. vo Charlesworth 
(1910), 4 Cr. App. Rep. 1673; R. wv. Klis, [1910] 2 K. B. 
746; R.w. Shellaker (1913), 110 L. T. 3513 R. v. Mason 
(1914), 111 L. T. 336; qo pee v. Ruy (1918) A.C. 221 ; 
it. wv Lovegrove, [1920} 3 _K. B. 643 R. v. Starkie, 


11922) 2 K. B. 275. Mentd. I. » Stone (1910), 6 Cr. 
App. Rep. 89; R. v. Price (1913), 9 Cr. App. Rep. 15. 
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3922. -|—On the trial of a prisoner for 
forgery of a will two accomplices were called for 
the prosecution, who deposed that the will was 
forged by prisoner in pursuance of a scheme by 
which they were to endeavour fraudulently to 
obtain an advance from third persons to a legatee 
under the will of the faith of his legacy. One of 
the accomplices was to figure as the legatee & the 
other as an exor. 

They said that prisoner told them that he 
objected to appearing as exor. himself because he 
had forged a will under a similar scheme some 
years before, that on that occasion he had played 
the part of exor., & that if he did it again suspicion 
might be directed to him. Prisoner gave evidence 
in his own defence, & denied, amongst other 
things, the accomplices’ statement that he had 
admitted the earlier forgery. In cross-exumination 
counsel for the prosecution went into details of 
that earlier forgery & asked questions tending to 
show that prisoner had in fact committed it :—- 
Held: the cross-cxamination was rightly admitted. 
If prisoner had in fact been guilty of a similar 
forgery in connection with the earlier will, the 
probability was that tle accomplices’ story that he 
told them so & gave that as his reason for not 
being exor. under the later will was true, & there- 
fore the answers to the questions might afford 
corroboration of their evidence. The  cross- 
examination was consequently relevant to the 
issue at the trial, & was not open to objection 
under Criminal Evidence Act, 1808 (c. 36). 

Evidence otherwise admissible can be given 
against an accused person notwithstanding that 
it may show that he had committed an offence 
other than that with which he was charged, or 
was of bad character.—Ilht. v. KENNAWAY, [1917] 
1K. B. 25; 86 L. J. K. B. 3003; 115 L. T. 720; 
81 J. P. 99; 25 Cox, C. C. 5505 12 Cr. App. Rep. 
147, C. C. A. 

3923. To show general disposition to commit 
offence.|—-R. v. CoLE, No. 3848, ante. 

3924. .}-—Evidence tending to show guilt 
of criminal acts other than those charged is not 
admissible except upon the issue whether the 
acts charged were designed or accidental, or unless 
to rebut a defence otherwise open. M. & his wife 
were convicted of the murder of an infant, 
received from its mother on representations as 
to their willingness to adopt it on payment of a 
sum inadequate to its support beyond a very 
limited time, & whose body was found buried in 
the garden of a house occupied by them :—Held: 
evidence of other infants having been received 
from their mothers on like representations & 
terms, & that bodies of infants had been found 
buried in the gardens of several houses occupied 
by prisoners, was relevant to the issue which had 
been tried by the jury. 

Evidence is not admissible to show that the 











PART XII. SECT. 4, SUB-SECT. 2.— 
B. (a). 


8920 i. General rule.}—Evidence of 
the commission of one crime entirely 
unconnected with the offence charged 
is inadinissible to prove the offence 
charged ; but, where the commission 
of one act, criminal or otherwise, is in 
itself circumstantial evidence of the 
commission of another act, it is per- 
fectly proper evidence to establish the 
commission of the latter act.—R. »v, 
MINCHIN (1913), 26 W. L. R. 633; 18 
D. L. R. 340; 6 W. W. R. 800.— CAN, 


8920 ii. --~—In a criminal tria) 
svidence otherwise adinissible is not 
rendered inadmissible by the fact that 
t discloses the commission of an 
yffence other than that in respect of 





which the trial is,being held.—R. v. 
Se (1892), I. L. RR. 14 All. 502.— 


3923 i. To show general disposition to 
commit offence.) — When intention, 
knowledge, good or bad faith, malice 
or any other state of mind is relevant 
to the issue, evidence of acts or words 
of a similar character on other occasions 
may be admitted to show the intention 
of the person so acting or speaking on 
the occasion in question. Husband & 
wife were charged with assaulting one 
of their minor children on ccrtain 
specific occasions :-—Held : evidence of 
other assaults by the accused on the 
child, of its continued ill-treatment 
prior to the alleged assaults & of its 
general physical condition was admis- 


sible to show that the alleged assaults 
wero in excess of legul chastisement.- - 
R. vw. JANKE (1913), T. P. D. 382.-— 
S. AF. 

t. ’ Subsequent conduct.j-——~The 
accused was charged with carnally 
knowing a girl in his employ who at 
the date of the offence charged was 
15 years & 10 months old. At the 
trial the admission of evidence us to 
his conduct with the girl subsequently 
to the date of the offence charged was 
objected to +--Held :_ the evidence was 
admissible.—~-R. v. LANGDON, [1920] 
N. Z L. R. 495.-—-N.Z. 

a. Not charge in forcign in- 
dictment. }—Evidence against prisouer 
of having uttered a forged instrument 
not being otherwise sufficient, the ct. 


BB 2 
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et nt oe ye 


accused has been guilty of criminal acts other 
than those covered by the indictment for the 
purpose of leading to the conclusion that the 
accused is a person likely, from his criminal 
conduct or character, to have committed the 
offence for which he is being tried.—MAKIN v. 
A.-G. FoR NEw SoutrH WALES, [1894] A. C. 57; 
63 L. J. P. C. 41; 69 L. T..778; 58 J. P. 148; 
10 T. L. R. 155; 17 Cox, C. C. 704; 6 R. 373, P.C. 


«innotations :-—Consd. R. v. Wyatt, [1904] 1 K. B. 188. 

Apld. R. v. Smith (1905), 92 L. T. 208, Gonsd. HR. v. 
Bond, [1906] 2 K. 3B. 389. Apld. R. v. Ball, [1911] 
A. CG. 47. onsd. R. v. Rodley, [1913] 3 K. B. 468; 
R., [1914] A. C. 599 ; KR. v. Boyle & Merchant, 

B. 339; KR. v. Smith (1915), 84 L. J. K. B: 
2153; Thompson v. R., [1918] A. C. 221. Distd. R. v. 
Lovegrove, [1920] 3 K. B. . Consd. R. v. Armstrong, 
(1922] 2 K. B. 555. Refd. R. v. Ollis, [1900] 2 Q. B. 758; 
R. v. Mean (1904), 69 J. P. 27; KR. & Chitson, [1909] 
2K. KH. 945; R. v. Seham Yousey (1914), 84 L, J. K. B. 
1272; Perkins v. Jeffery, [1915] 2 K. B. 702. Mentd. 
R. v. Dyson, (1908] 2 K. B. 454; R. v. Westacott (1908), 
Aone L. R. 192; Arnold v. King-Emperor, [1914] A. C. 





Ibrahim v. 
[1914] 3 K. 





3925. Or bad character.|—On an indict- 
ment for obtaining by false pretences or other 
frauds, evidence of similar offences to that charged 
committed by deft. is only admissible, a primd 
facie case being made, to negative a defence of 
mistake or accident, or to prove a systematic 
course of fraudulent conduct, but not to prove 
general bad character. 

At the trial of a prisoner on an indictment 
charging him with obtaining a pony & cart by 
false pretences on June 4, 1909, evidence was 
admitted that on May 14, 1909, and on July 3, 
1909, prisoner had obtained provender from other 
persons by false pretences different from those 
alleged in the indictment. Prisoner was _ con- 
victed :—Held: the evidence was wrongly ad- 
mitted, as it did not show a systematic course of 
fraud, but merely that prisoner was of a general 
fraudulent disposition, & therefore it did not tend 
to prove the falsity of the representations alleged 
in the indictment.—R. v. FisuEer, [1910] 1 K. B. 
149; 79 L. J. K. B. 187; 102 L. T. 111; 74 
J.P. 1043; 26 T. L. R. 1223 22 Cox, C.-C. 270; 
3 Cr. App. Rep. 176, C. C. A. 

Annotations :-—Apld. R. v. Ellis, [1910] 2 K. B. 746. Consd. 
R. v. Rodley, (1913) 3 K. B. 468. Apld. R. v. Kurasch, 
[1915] 2 K. B. 749; R.v. Wilson (1915), 11 Cr. App. Rep. 
251. Refd. R. v. Ball (1910), 5 Cr. App. Rep. 238; 
Ibrahim v. R., [1914] A. C. 599; RK. v. Baird (1915), 84 

J. K. B. 1785. 

3926. When related to distinct offence.]|—An 
indictment for a conspiracy charged deft. with 
conspiring, with other persons unknown, to cheat 
& defraud D. & others, & laid as overt acts that 
deft. did falsely pretend to D. that he was a 
merchant named G., & did under colour of a 
pretended contract with D., for the purchase of 
certain goods of D. & others, obtain a large 
quantity of the goods of D. & others, with intent 
to defraud D. & others :—Held;: on the trial of 
this indictment evidence was not admissible to 
show that deft. attempted to defraud other 
persons wholly unconnected with D.—R. v. 
STEEL (1841), Car. & M. 337; 2 Mood C. CO. 246; 
5 J. P. 500, C. C. R. 

3927. ———.|—-A. was indicted for stealing a 





could not look at an indictment against 
him found by the grand jury of an 
American criminal ct.—R. v. Hovey if it 
(1880), 8 P. R. 345.—CAN. 

3926 i. When relating to distinct 
offence.}—The mere fact that evidence 
tends to show the commission of crimes 
other than the one charged in the 
indictment doves not render it inad- 


| 
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shilling which had been previously marked & put 
into a till. A constable found the shilling in his 
possession, & asked him if he had any more 
money of S.’s about him. Prisoner produced 
some half-crowns, & then made a statement :— 
Held: this statement was not receivable in 
evidence, on the ground that it related to another 
é& distinct felony.—R. v. BUTLER (1846), 2 Car. 
& Kir. 221; 2 Cox, C. C. 132. 

Annotation :—Refd. lt. v. Bond, [1906] 2 K. B. 389. 

3928. .|—On an indictment for arson in 
setting fire to a rick the property of A., evidence 
may be given of prisoner’s presence & demeanour 
at fires of other ricks the property respectively of 
B. & C., occurring the same night, although those 
fires are the subject of other indictments against 
prisoner, such evidence being important to explain 
his movements & general conduct before & after 
the fire of A.’s rick ; but evidence is not: admissible 
of threats, statements or particular acts pointing 
alone to the other indictments, & not tending to 
implicate or explain the conduct of prisoner in 
reference to that fire—R. v. TayLor (1851), 5 
Cox, C. C. 138. 

3929. .|—Prisoner was charged with ob- 
taining a specific sum from W. by false pretences. 
It appeared that he was employed by his master 








to take orders, but not to receive moneys, & he 


missible if it be relevant to an issue 
before the jury, & it may be so relevant 
bears upon the question whether 
the acts alleged to constitute the crime 
charged were designed or accidental, 
or to rebut a defence which would 
otherwise be open to the accused.— 
R. v. LETAIN, [1918] 1 W. W. R. 505 ; 
29 Can. Crim. Cas, 389.—-CAN. 


was proved to have obtained the specific sum 
from W. by representing that he was authorised 
by his master to receive it. Evidence was then 
admitted of prisoner’s having obtained another 
sum of money from another person by a similar 
false pretence, such obtaining not being mentioned 
in the indictment in any way :—Held: such 
evidence was not admissible for the purpose of 
proving the intent of prisoner when he committed 
the acts charged in the indictment.—R. v. Hour 

(1860), Bell, C. C. 280; 301. J.M.C.11; 31. T. 

310; 24 J. P. 757; 6 Jur. N.S. 1121; 9 W. R. 

74; 8 Cox, C. C. 411, C. C. KR. 

Annotations :-—Distd. RK. v. Rhodes, [1899] 1 Q. BB. 77. 
Consd. It. v. Ollis, [1900] 2 Q. B. 758. Expld. R. v. Smith 
(1905), 92 L. T. 208. Refd. R. v. Francis (1874), 43 
L. J. M. GC. 97; RR. wv. Stephens “0777 77 7 7 TT 
R. v. Bond, [1906} 2 K. 13. 389. 

3930. .|—Deft. was indicted for obtaining 

a cheque by falsely pretending that another 

cheque, which he then gave to prosecutor, was a 

good & valid order for the payment of money. 

Prosecutor deposed that he gave his cheque to 

deft. on the faith of deft.’s statement that a 

cheque which deft. then gave to prosecutor, was 

a good cheque. The cheque given by deft. was 

dishonoured. Deft. stated that when he gave 

the cheque he expected a payment which would 
have enabled him to meet it. Deft. was acquitted. 

He was then tried on a second indictment, charging 

him with obtaining from other persons three sums 

of money on three cheques which were dishonoured. 

To prove guilty knowledge prosecutor in the first 

case was called & gave the same evidence as in 

the first case. Deft. was convicted, & the question 
as to the admissibility of the evidence was re- 
served :—fHeld: the evidence which had been 
given on the first indictment, upon which deft. 
had been tried & acquitted, was legally admissible 
upon the trial of the second indictment, for the 
purpose of proving guilty knowledge, & .the 





3926 ii. --——. }—In acharge of murder 
by the pane! of his wife & her mother 
it was propused by the prosecutor to 
ask a witness, a female servant in the 
house, whether during a time stated 
the wife had seen the panel use any 
familiaritics , with witness. Question 
objected to as leading to a separate 
line of inquiry, of which uo notice had 
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conviction was right.—R. v. Ouuis, [1900] 2 Q. B. as the ct. thought that those transactions could 


758; 69 L. J. Q. B. 918; 83 L. T. 251; 64 J. P. 

518; 49 W. R. 76; a 7. L. R. 477 ; 44 Sol. Jo. 

593; 19 Cox, C. C. 554, C. C. Rh. 

ne :—Consd. aa v. Weal. [1904).-1 K. B. 188; 
ht. v. Shellaker, [1914] 1 K. B. 414. Refd. lh. v. Smith 
(1905), 92 L. T. 208; TR. v. ond, [1906] 2 kK. B. 389; 
R. v K. B. 339 ; Perkins v. 


v. Boyle & Merchant, en 
Jeffery, [1915] 2 B. 702 ; v, Thompson, (1917] 
2K. B. 630; R. v. oe 192073 K. B. 

3931. -|—Deft. was indicted for obaiinn 
certain furniture by false pretences from a furniture 
dealer in Brighton between Oct. 14 & 17. Evi- 
dence was given that deft. a few days afterwards 
obtained other goods from another Brighton 
tradesman by means of false pretences the same 
as, or similar to, those charged in the indictment : 
—Held: the evidence was admissible as it ap- 
peared that it really related to one transaction 
& was all part of the same system of fraud.—R. v. 
Smitir (1905), 92 L. T. 208; 69 J. P. 513 49 
Sol. Jo. 261; 20 Cox, C. C. 804, C. C. R. 

3932. es eS v. FISHER, No. 3925, ante. 

39383. ——.|—R. v. ELuis, No. 3893, ante. 

3934. .|—Conviction quashed on the ground 
that a witness had been allowed to depose to the 
admission by prisoner that he had committed 
offences unconnected with the pending charge.—- 
R.v. COULTER (1910), 5 Cr. App. Rep. 147, C. C. A. 

3935. jAppit. was indicted for having 
in the night time broken & entered a dwelling- 
house with intent to ravish a woman. The 
evidence for the prosecution was to the effect 
that applt. broke into the house between midnight 
& 1 a.m., that the prosecutrix, hearing a noise, 
came downstairs, when applt. seized her, & pulled 
up her clothes, & that upon the woman’s father 
coming downstairs he went away. The defence 
at the trial was that the evidence for the prose- 
cution was not truc, that applt. went to the 
house for the purpose of courting the prosecutrix 
with her consent, & that he did not break into 
the house & did not intend or attempt to ravish 
her. The prosecution tendered evidence that 
applt. at about 2 a.m. on the same morning went 
to the house of another woman, about three miles 
from the prosecutrix’s house, & gained access to 
her bedroom down the chimney, & with her 
consent had connection with her. It was con- 
tended that this evidence was admissible to show 
the state of the applt.’s mind & body at the time 
when he broke into the prosecutrix’s house, & 
coupled with the evidence of what happened 
when he was in the house was admissible to show 
the intent with which he broke in. The evidence 
was admitted & applt. was convicted :—Held: 
the evidence was not relevant to any of the 
issues in the case, & was not admissible.—R. v. 











RovLeEy, [1913] 3 K. B. 468; 82 L. J. K. B. 
1070; 109 L. T. 476; 77 J. P. 465; 29 T. L. R. 
700; 58 Sol. Jo. 513; 238 Cox, C. C. 574; 9 Cr. 


App. Rep. 69, C. C. A. 

Annotations : —Consd. R.v. Paro) 11 oie 
oe Re wi aE ae. ee 2 K. B. 749. 
Jones (1922), 127 L. T. 16 


3936. When not colated to offence of similar 
nature—Obtaining credit by fraud.|—Applt. was 
charged for obtaining credit by fraud. Evidence 
was given of two previous occasions upon which 
he had obtained credit & had not paid :—Held: 


Ml ik ese 


not properly have been the subject of a criminal 
charge, they were not transactions of a similar 
nature with the transaction in question, & there- 
fore could not be given in evidence to show fraud. 
on the latter occasion.—R. v. Batrn (1915), 84 
L. J. K. B. 1785; 113 TL. T. 608; 25 Cox, C. C. 
86; 11 Cr. App. Rep. 186, O. C. A. 

3937. To prove suspicion of subsequent felony.| 
——On an indictment against prisoner for the 
murder of her husband by arsenic, in Sept. 1848, 
evidence was tendered on behalf of the prosecution 
of arsenic having been taken by prisoner’s two 
sons, one of whom died in Dec. & the other in 
Mar. subsequently, & also by a third son, who 
took arsenic in Apr. following, but did not dic. 
Proof was given of a similarity of symptoms in 
the four cases. Evidence was also tendered that 
prisoner lived in the same house with her husband 
& sons, & that she prepared their tea, cooked their 
victuals & distributed them to the four parties :— 
Held: (1) this evidence was admissible for the 
purpose of proving, first, that the deceased husband 
actually died of arsenic; secondly, that his death 
was not accidental; & (2) it was not inadmissible 
by reason of its tendency to prove or create a 
suspicion of a subsequent felony.—R. v. GEERING 
(1849), 18 L. J. M. C. 2153; 8 Cox, C. C. 450, n. 
‘Annolalions :—As to (1) Consd. R. v. Richardson (1861), 


8 Cox, C. c 448. Folld. R. v. Cotton (1873), 12 Cox, U. C. 
400; R. Heeson (1878), 14 Cox, C. C. 40; R.o. FKlan- 
nagan & Higgins (1884), 15 Cox, C. C. 403. peppy 
Makin v. A.-G. for New ae Wales, [1894] A 57. 


Consd. Rt. v. Bond, [1906] 2 K._B._ 389. Apld. ‘i. Ve 


Armstrong, [1922} 2 K. B. 555. efd. It. v. ote a hie 
3 F. & ¥. 834; KR. v. Harris creed), 4v& BH. $42 

Francis (1874), L. R. 2 re CG. KR. 128: Blake i inion 
Life Assce. Soc. (1878), ‘ Q. B. 169. As to (2) 


Refd. lh. v. Bond, 1y08) 2 K. "B. 389. 

3938. To prove motive.|—F. & H. were jointly 
charged, on indictment for the murder of the 
husband of LI., with causing his death by the 
administration of arsenic. 

Evidence having been given that deceased had 
died from arsenic, & had been attended by 
prisoners :—/Zeld: it was competent for the 
prosecution to tender evidence of other cases of 
persons who had died from arsenic, & to whom 
prisoners had access, exhibiting exactly similar 
symptoms before death to those of the case under 
consideration, for the purpose of showing that 
this particular death arose from arsenical poisoning 
—not accidentally taken, but designedly ad- 
ministered by some one. 

Such evidence, however, is not adiissible for 
the purpose of establishing motives ; though the 
fact that the evidence offered may tend indirectly 
to that end is no ground for its exclusion.—R. v. 
FLANNAGAN & HIGGINS (1884), 15 Cox, C. C. 403. 

3939. Evidence in previous charge—Acquittal.| 
—h. v. Otitis, No. 3930, ante. 

3940. Charge abandoned.|—On the hearing 
of a charge of sodomy with a boy, evidence was 
admitted which had reference to a previous charge 
of the same nature, but which was abandoned :--- 
Held: the evidence given could not be made use 
of to rebut the defence of innocent assocn., & was 
wrongly admitted.—R. v. BARRON (1913), 110 
L. T. 350; 78 J. P. 184; 30 T. L. R. 187; 24 
Cox, C. C. 83; 9 Cr. App. "Rep. 236, C. C. A. 

3941. When admissible—Not until defence of 








been given but allowed in the circum- 
stances.—H.M. ADVOCATK v. PRIT- 


CHARD (1865), 5 Irv. 88.—SCOT. that B., 


of prisoners on the day previous, for 


of what took place at tho school moct- 


the purpose of showing as was alleged ing, but the evidence was rejected :— 
in whose office one act of riot Held: the evidence was pr operly 
was committed, had reason to be | rejected, because the conduct of the 


b. When not related to offence of 
similar nature.-—On the trial of an 
indictment for riot & unlawful assembly 
on Jan. 15, evidence was given on the 
part of the prosecution of the conduct 


office. 


alarmed when prisoners caine to his 
Prisoners thereupon claimed 
the right to show that they had met 
on Jan. 14 to attend-a school meeting, 
& claimed the right to give evidence 


prisoners on Jan. 14 could not qualify 
or explain their conduct on the no 
ing day.—R. v. AEC, (1876), 3 
Pug. 493.—CAN 
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accident, mistake, or absence of intent raised.|— 
Resp. was charged under Vagrancy Act, 1824 
(c. 83), s. 4, with having on July 16, 1914, exposed 
his person in Small Heath Park, Birmingham, 
with intent to insult: a certain female, T. In her 
evidence T. stated that on July 16, she saw resp. 
in Small Heath Park, & that) he exposed his 
person to her; she also said she had seen him in 
the early part of May 1914. Resp. when arrested 
said, ‘‘ They have made a mistake; they have 
got the wrong man.’’ In giving evidence on his 
own behalf resp. denied having been guilty of 
the offence, & in cross-examination he said, ‘‘ I 
do not remember seeing her on first or second 
week in May, 1914’; he was then asked, also in 
cross-examination, ‘‘ Do you deny exposing your- 
self to the same young lady in Small Heath Park 
in the first or second week in May last ?’’ Resp. 
replied, ‘‘ I do deny it.” The justices ruled that 
this question should not have been put, on the 
ground that it was not relevant to the issue they 
had to determine & was contrary to the provisions 
of Criminal Evidence Act, 1898 (c. 36),5. 1. The 
solr. for the prosecution intimated that to rebut 
resp.’s denial he desired to recall T. to prove that 
resp. had been guilty of the same conduct to 
her at the same time & place on May 16, 1914 ; he 
also desired to call other witnesses to show that 
resp. had been guilty of a systematic course of 
conduct by indecently exposing himself with 
intent to insult females on other occasions at the 
same place & about the same hour. The justices 
refused to hear such evidence :—Held: (1) the 
question put to resp. in cross-examination, which 
the justices ruled should not have been put, & 
the evidence tendered of T. to show that resp. had 
been guilty of the same conduct to her at the 
same place in May, 1914, were admissible 

relevant for the purpose of showing that T.. was not 
mistaken in her identification ; (2) what was done 
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by resp. was done wilfully & not accidentally, & 
that it was done to insult her; (3) but the evidence 
tendered of other witnesses was not admissible, 
unless & until the defence of accident or mistake, 
or an absenee of intention to insult, was definitely 
put forward; & (4) it appeared that the other 
occasions on which it was said that rep 
indecently exposed himself were sufficiently 
proximate to the alleged offence to show a 
systematic course of conduct.—PERKINS v. JEF- 
FERY, [1915] 2 K. B. 702; 841. J. K. B. 15545 
113 L. T. 456; 70 J. P. 425; 31 T. L. R. 444; 
25 Cox, 0. C. 59, ID. C. 


Annotations :—As to (1) Refd. R. v. Thompson, airy 





eee ye As to (3) Consd. KR. v. Armstrong, 
. B. 555. 
3942. After prima facie case established.]— 


R. v. Smith, No. 3992, post. 


(b) To show System or Design. 


3943. General rule.|~-Upon an indictment for 
maliciously shooting, if it be questionable, whether 
the shooting was by accident or design, proof may 
be given that the person at another time inten- 
tionally shot at the same person.—R. v. VOKE 
(1823), Russ. & Ry. 531, 6. C. R. 


Annotations :—Folld. R. v. Dossett (1846), 2 Cox, C. C. 243. 
Distd. RK. v. Oddy (1851), 2 Den. 264. 








3944. J—R. vo. FLANNAGAN & IfIGGcINns, 
No. 3938, ante. 
3945. .|}—-MAKIN v. A.-G. FOR NEw Soutil 


WALES, No. 3924, ante. 

3946. J|—R. v. Bonn, No. 3921, ante. 

3947. ht. v. Fisurr, No. 3925, ante. 

3948. What is systematic course of conduct— 
Not general fraudulent disposition.|—R. v. FISHER, 
No. 3925, ante. 

3949. Proximation of offences.]—-PERKINS 
v. JEFFERY, No. 3941, ante. 





a rime, 
e 








(c) To show Guilty Knowledge. 


3950. General rule.]|—R. v. Wy ir, No. 3892, 
ante. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (b). 


3943 i. General rule.}—~Kévidenee of 
the commission of similar acts is rele- 
vant to the offence charged where the 
essence of the offence consists not only 
of the overt act done but also of the 
intention or design with which the 
act was done. Such evidence is not 
udmissible to show a propensity to 
commit offences of the kind charged.— 
R. ». HERBERT, [1916] V. L. RR. 343.—~ 
AUS. 


3949 i. That is systematic course of 
conduct—Procimation of offences—M an- 
slaughter by abortion-—Not discovery 
of three buried fatus.}—During trial, 
evidence was admitted, subject to ob- 
jection, of the fact. that three infants 
fatus had been found buried at the back 
of accused’s house :—Tfeld : evidence 
shonld not bave been admitted.—Jt. ». 
SMITH (1898), 1 W. A. L. Rh. 43.—AUS. 


3949 ii. -+—Upon the trial 
of a person charged with unlawfully 
using an instrument with intent to 
procure the miscarriage of &® woman, 
another woman gave evidence that the 
prisoner had on the same day & at the 
same place made to her the same 
statement as to the fee, & performed 
upon her acts similar to those proved 
as to the offence charged :—Held: 
evidence was admissible to prove 
systematic pursuit of the same criminal 
object.—R. v. GRAHAM, [1915] V. L. 7h. 
402.—AUS. 


3949 iii. . }-—Where accused 
was charged with fraudulently trans- 
ferring three properties to three 
different persons on a certain day in 
order to prevent their being seized 














in execution of a decree, & the prosecu- 
tion tendered evidence of five other 
fraudulent transfers of property 
effected by accused on the sume day 
& apparently with the same object :— 
ITeld;: this evidence was admissible 
to prove cither that all those transfers 
were parts of one entire transaction 
or that the particular transfers which 
were specified in the charge were made 
with a fraudulent intent.—R. +. 
Me (1892), 1. L. R. 16 Bom. 414. 


3949 iv. ——— -+—On a trial for 
murder of A. by poison, evidence that 
the prisoner administered poison to B. 
is not, per se, admissible to prove the 
administration by the prisoner to A. 
It may be admissible generally where 
the poisonings are so linked together 
in a series of occurrences as to form 
mart of one & the same transaction. 

t may also be admissible where both 
crimes are committed in pursuance of 
a common design.—R. v. HALL (1887), 
ON. Z. L. R. C. A. 93.-~—N.2Z. 


d. Not conduct subsequent to 
date of charge in indiclment.}—At the 
trial of A. & B., father & son, indicted 
for conspiracy to charge C. & D. with 
having posted threatening notices on 
Oct. 16, 1911, it was sought to give 
evidenco for the prosecution against 
A. & B., that on Nov. 17, 1911, after 
the grand es at quarter sessions had 
thrown out the bill charging ©. & D, 
with having posted the threatening 
notices on said date, another threaten- 
ing notice was produced to the police 
by B. in the presence of A. as having 
been found on A.’s lands wrapped up 
in part of a torn newspaper, which was 
found to fit in exactly with the rest of 








the paper which was discovered by the 
police in a concealed position in A, & 
B.’8 house :—d/eld : as the indictment 
sel out only one specific date on which 
the offence charged against C. & D. 
was alleged to have been conunitted 
the proposed evidence against A. & HB. 
was not admissible.—K. v. QUILTIR 
(1913), 47 1. Lh. T. 264.—IR. 


= Argon --- Previous attempt 
twelve months before—Whether admis- 
sible. |—In support of a charge of arson 
the Crown tendered evidence that 
about twelve months prior to the date 
of the alleged offence accused was 
found in an unoccupied house; that 
when discovered he appoared agitated, 
wave no satisfactory explanation of 
his presence, & left immediately; & 
that preparations for setting the house 
on fire were discovered on the premises 
being searched. The Crown also pro- 
posed to tender cvidence that the 
accused had been noticed at other 
fires occurring some twelve to fifteen 
months previously :—-Held: (1) the 
first evidence was inadmissible, being 
an isolated instance of suspicious con- 
duct on the part of the accused some 
twelve months prior to the date of the 
alleged arson, not in any way con- 
nected with the ftre in question in the 
case, & as such being too remote to 
show system or to negative the defence 
of accident; (2) that the latter evi- 
dence was also clearly inadmissible.— 
R. v. WILLOUGHBY (1913), 32 N. Z. LR. 
1295.—-N.Z. 


PART XII. cae 4, SUB-SECT. 2.— 


- (6). 
3950 i. General rule.) — Evidence 


| which tends to show that accused is 


Part XII.—EVIDENCE AND PRoor. 


3951. ——.]—R. v. Otuis, No. 3930, ante. 

3952. .J]—R. v. BOND, No. 3921; ante. 

8958. Letter written by accused.|—In a case of 
forging & uttering a forged bill, a letter written 
by prisoner to a third person, saying that that 
person’s name is on another bill, & desiring him 
not to say that that bill is a forgery, is receivable 
in evidence, to show guilty knowledge; but the 
jury ought not to consider it as evidence that that 
other bill is forged, unless such bill is produced, 
& the forgery of it proved in the usual way.— 


R. v. FoRBES (1835), 7 C. & P. 224. 
Annotations :-—Refd. R. ». Francis (1874), 22 W. R. 663. 
Mentd. R. v. Parish (1837), 8 C. & P. 94. 


3954. Conversations with accused.]|—On indict- 
ments for uttering forged Polish notes :—Held: 
conversations with prisoners respecting the forgery 
& circulation of forged Austrian notes were 
admissible in evidence to prove the scienter.— 
R. v. Harris (1836), 7 C. & P. 429. 

3955. .|—Applt., who had been convicted 
under Official Secrets Act, 1911 (c. 28), ss. 1 (1), 
& 4, of attempting, for a purpose prejudicial to 
the safety or interests of the State, to obtain 
information calculated to be useful to an enemy, 
appealed against his conviction on the grounds, 
(1) that evidence of a conversation, which he had 
had after the date of the offence, had been wrongly 
admitted ; (2) that the trial was prejudiced by a 
suggestion as to. the contents of a document 
which was not put in evidence; & (3) that the judge 
had unfairly questioned prisoner & misunderstood 
his answers. The ct. dismissed the appeal on 
all three grounds.—R. v. Onsson (1915), 3l 
T. L. R. 559, C. C. A. 

Receiving stolen property.|— Sce Sub-sect. 2, B. 
(h) v., post. 

Coinage offences.|—Sce Sub-scct.. 2, B. (h) x., post. 








guilty of some offence not charged in 


for the prisoner objected to these 
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(2) To show Intent. 

3956. General rule—Fraud.]—R. v. Hort, No. 
3929, ante. 

3957. |—When it is material to 
prove an intent to defraud, evidence may be given 
of similar offences by deft.—R. v. SmMMonpDs 
(1909), 2 Cr. App. Rep. 303, C. C. A. 


3958. j-—R. ve. Wesr (1916), 12 
Cr. App. Rep. 145, C. C. A. 

3959. Incest.|—Defts., who were brother 
& sister, were indicted under the Punishment of 
Incest’ Act, 1908 (c. 45), for having had carnal 
knowledge of each other during stated periods in 
1910. Evidence was given on behalf of the 
prosecution to the effect that, at the times specified 
in the indictment, defts. were seen together at 
night in the same house, which contained only 
one furnished bedroom, & that there was in the 
bedroom a double bed which bore signs of two 
persons having occupied it. ‘The witnesses for 
the prosecution were not cross-examined. The 
prosecution then tendered evidence of previous 
acts of defts. with the view of showing what were 
the relations between them. The evidence was 
objected to, but was admitted. The evidence 
was to the effect that the male deft. in Nov. 1907, 
took a house to which he brought the female 
deft. as his wife ; that they lived there as husband 
& wife for about sixteen months ; that at the end 
of Mar. 1908, the female deft. gave birth to a 
child, & that she registered the birth, describing 
herself as the mother & the male deft. as the 
father. Defts. having been convicted, they 
appealed, & the C. C. A. quashed the conviction 
& directed a “ judgment & verdict of acquittal 
to be entered,” on the ground that the evidence 
objected to was not in the first instance admissible, 

















was no direct proof that the other 


the indictment is admissible where it 
shows 8 guilty knowledge & establishes 
the fraudulent nature of some of the 
acts with which he is charged.——R. v. 
RORKE (1915), App. D. 145.—S. AF. 


f. Previous conviction for same 
offence.}-—Evidence that accused had 
becn previously convicted of the same 
offence was admissible to show guilty 
knowledge or iutention.-—-R. wo. AL- 
LOOMIYA HUSAN (1904), I. L. R. 28 
Bom. 129.-—-IND, 


g. Previous issucs of forged stamps. ] 
---Prisoner, who was the stamp dis- 
tributor of the Q. B. Div., was in- 
dicted for uttering three law forms 
with forged stamps inipressed thereon. 
The forins which were the subject of 
the indictment were those ordinarily, 
used. a the stamp distributor of the 
ixch. Div., & bore his particular mark. 
It sometimes happens that in the pro- 
cess of stamping a@ second sheet of 
paper is inadvertently placed under the 
sheet which is brought into contact 
with the die; this second sheet re- 
ceives an impression but of a fainter 
character, & one which can be dis- 
tinguished from the impression made 
on the outer sheet. These second 
sheets are called ‘‘ blinds,’’ & are never 
supposed to be issued by the Stamping 
Department, nor are they regarded as 
genuine dies. The principal defence 
was that when prisoner sent to pur- 
chase genuine sheeas hd his messenger, 
cither deceived by the guilty party or 
in collusion with him, prouzht back 
‘** blinds,”? which were then innocently. 
sold by prisoner. To meet this de- 
fence counsel for the Crown proposed 
to give in evidence several documents 
from the files of the Q. B. Div., which 
were on forms bearing prisoner’s par- 
ticular mark, & the stamps on which 
were, in the opinion of the expert, 
forgeries of a similar character as those 
the subject of the indictment. Counsel 


documents being given in evidence, as 
there was not sufficient evidence to 
connect the prisoner with them ; but 
the judge received them in evidence, 
but reserved the question for the ct. 
whether he was warranted in per- 
mitting the jury to regard these docu- 
ments as having been uttered by the 
prisoner, & having been so uttered as 
evidence of guilty knowledge :—Held : 
there was sufficient evidence to connect 
the prisoner with the documents on 
the file of the Q. B. Div., & of these 
having been uttered by him; & they 
were rightly submitted to the jury as 
evidence of guilty knowledge.—R. v. 
ioe (1882), 15 Cox, C. C. 92.— 

h. Previous altemnis by accused-— 
To sell glass as diamonds.}—Accused 
were convicted of the crime of theft 
by means of false pretences in selling 
pieces of glass as diamonds. Evidence 
was- admitted of their having on a@ 
previous occasion endeavoured to sell 
glass as diamonds :—JHeld: such 
evidence was rightly admitted, though 
it tended to prove a fraudulent trans- 
action other than the one with which the 
prisoners were charged, as it was rele- 
vant on thé question of guilty know- 
ledge.—R. v. KELLER & PARKER (1915), 
App. D. 98.—S. AF. 


PART XII. SEU 4, SUB-SECT. 2.—~ 


k. dttempt to murder — Adminis- 
tering similar poison—On dates subse- 
quent to date charged.}—Prisoner was 
indicted fur administering poison to 
her husband with intent to murder 
him. At the trial evidence that 
prisoner’s husband had at other times 
subsequent to the date of the offence 
charged suffered from the cffects of 
similar poison was tendered. This 
evidence after objection was admitted. 
On a special case reserved as to its 


admissibllity :—Z/eld: although there 


poisons had been administered by 
prisoner, the evidence was properly 
admitted to prove the intent alleged 
in the indictment.—R. ». DAVIS (1872), 
3 V. Rh. (Law) 95.—AUS. 

1. Lottering with loaded re- 
volver—& burglar’s tools in his pos- 
session. }—R. v. MOONEY (1905), Q. RK. 
15 K. 8. 57.—CAN. 

m. lVounding with intent to mur- 
der—Previous attempt on another person 
same day. }—b) a count framed charging 
prisoner with wounding K., with intent 
to inurder, the felonious intention 
against K. must be proved ; a felonious 
intention against a third person cannot 
be transferred. 

Evidence that, two hours previously 
on the same day, prisoner had come to 
the same place, & had fired two shots 
at T., with a felonious intention :-— 
eld: to be admissible as part of the 
res geste, & as explaining the circum: 
stances connected with the cominission 
of the offence.—Rh. v. Cook (1886), 12 
V. L. R. 650.—AUS. 

n. Performing similar opcration on 
same day.J—Upon the trial of a per- 
son charged with unlawfully using an 
instrument with intent to procure the 
miscarriago of a woman, another 
woman gave evidence that the prisoner 
had on the same day & at the same 
place made to her the same statement 
as to the feo & performed upon her 
acts similar to those proved as to the 
offence charged :-—Held: the evidence 
was admissible to show the intention 
or design with which the act constitut- 
ing the offence was done.—fh. v. 
GRAWAM, [1915] V. L. R. 402.—AUS. 


0. Arson — Murder commitied by 
another— Attempted concealment of body 
by acecused.}—-Prisoner being indicted 
for unlawfully & maliciously attempt- 
ing to burn his own house by setting 
fire to a bed in it, it appeared in evi- 
dence that the dead body of a woman 
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Sect. 4.—Relevant facts—Admissibility of evidence: 
Sub-sect. 2, B. (d), (€)s (F)s (9) & (A) 4] 


en 


& that nothing had occurred in the conduct of 
the defence to render it admissible as evidence in 
rebuttal :—Held: the evidence objected to was 
admissible on the issue; for the object of that 
evidence was to establish that defts. had a guilty 
passion towards each other & to rebut the defence 
of innocent assocn. as brother & sister.—R. v. 
BALL, R. v. BALL, [1911] A. C. 47; 75 J. P. 180; 
sub nom. PuBLIC PROSECUTIONS DIRECTOR v. 
Bay (No. 2), 80 L. J. K. B. 691; 103 I. T. 738; 
55 Sol. Jo. 1389 ; 22 Cox, C.C. 366; 6 Cr. App. Rep. 
31, i. L. 

Annotations :—Consd. R. v. Bloodworth (1913), 9 Cr. App. 
Rep. $0. Refd. R. v. Stone (1910), 6 Cr. App. Rep. 89; 
hR. v. Rodley, {1913] 3 K. B. 468; R. v. Thompson 
(1913), 9 Cr. App. Rep. 252; KR. v. Shellaker, [1914] 
1 K. B. 414; R. v. Thompson, [1917] 2 K. B. 630. 


Mentd. R. v. Curtis (1913), 9 Cr. App. Rep. 9; RK. v. 
Cooper (1914), 10 Cr. App. Rep. 195. 


(e) To rebut Defence of Accident or Mistake. 


3960. General rule.)—R. v. VoKE, No. 3943, 
ante. 
3961. ———.|—R. v. GEERING, No. 3937, ante. 





3962. |—hR. v. FLANNAGAN & HIGGINS, 
No. 3938, ante. 
3963. -|—-MAKIN v. A.-G. FOR NEW SourH 





WALES, No. 3924, ante. 
3964. .|-—R. v. Bonn, No. 3921, ante. 
3965. ——-.|—-R. v. FISHER, No. 3925, ante. 





was in the bed at the time; that her . 
death had been caused by violence ; 
that she had been recently delivered of 
a child, whose body had been found in 
the kitchen; & that she had lived in 
the house since it had been rented by 
the prisoner, who frequently went 
there at night. It was also shown that 
the prisoner had been indicted for the 
murder of this woman & acquitted, & 
the record of his acquittal was put in. « R. 
This evidence was objected to as tend- 
ing to prejudice prisoner's case :— 
Held; admissible, for the house being — by 
prisoner’s, it was necessary to show 
that his attempt to set firc to il was 
unlawful & malicious, & these facts 
might satisfy the jury that the murder | 
being committed by another, the 
prisoner's act was intended to conceal 

v. GREENWOOD (1864), 23 

R. 250.—CAN 

p. Fraud-—Previous fraudulent re- 
moval of goods.\}—Accuscd were con- 
victed by the jury at the trial on a 
count for concealing certain household 
goods for the purpose of defrauding 
the insurance co. by which they had 
been insured by eee that they 
had been destroyed by fire & collecting 
the insurance moncy upon them, also 
on a count which alleged a removal of 
said goods on or about Sept. 11, 1900, 
for a like fraudulent purpose. ITvi- 
dence was aves at. the trial showing 
the removal of some of the goods in 
question on Aug. 13, 1900, & of others 
on Sept. 11, &, in his charge to the 
jury, the trial judge did not distinguish 
between the goods removed on Aug. 13 
& those removed on Sept. 11, but left 
the case to them in such a way that 
they could convict on both counts or 
on either of them as to both sets of 
goods :—Held: the evidence of the 
removal in Aug. was adinissible for the 
purpose of showing a criminal intent 
in the Sept. removal.—R. v. Hurst 
(1901), 13 Man. LL. R. 584.—CAN. 

q. Previous issues of requisitions 
for potable liquor for bathing purposes. ] 
—Deft., a practising physician, was 
convicted by a magistrate of an offence 
against the Ontario Temperance Act, 
1916, as amended by the Ontario 
Temperance Amendment Act, 1917, 
b giving to M. a prescription for one 
pint of alcohol, in evasion & violation 


liquor for 


262 ; 





accused.—R. 


before a jury 


CRIMINAL LAW AND PROCEDURE. 


(f) To corroborate, explain, or rebut Evidence. 

3966. By prosecution—To explain fact—Elicited 
on cross-examination.|—-Evidence of a distinct 
felony may be given in re-examination where it 
will serve to explain an apparently contradictory 
fact elicited by cross-examination. A statement 
of a prisoner is admissible in evidence, although 
he was previously told that whatever he said 
would be used against him.—R. v. CHAMBERS 
(1848), 3 Cox, C. ©. 92. 

3967. To rebut—Alibi set up by accused.]|— 
R. v. Briaas, No. 3919, ante. 

3968. Defence of innocent association 
—Charge of incest.|—R. v. Banu, R. v. BALL, 
No. 3959, ante. 

3969. Charge of sodomy.|]—RH. 
v. BARRON, No. 3940, ante. 

3970. To corroborate—By cross-examina- 
tion.|—R. v. KENNAWAY, No. 3922, ante. 

3971. Witness in charge of abortion.| 
—Applt. was indicted for unlawfully killing, & 
for feloniously using certain instruments to 
procure the miscarriage of, a certain woman. At 
the trial evidence was given for the prosecution 
by the husband of the woman that, having 
obtained applt.’s name & address from another 
woman, he went to applt.’s house & arranged 
with her for his wife to go there in order that 
applt. might perform an operation on her which 
would procure a miscarriage, & that his wife 
subsequently went to applt.’s house & afterwards 
































of the Act, & for the purpose of enabling | acts, proximate in point of time & of 
& assisting him to evade the Act & to | 
obtain intoxicating liquor for usec as 
a beverage :—//leld : evidence tending 
to establish that deft. had issued a 
great number of requisitions for potable 
bathing 
greeny, admitted by the magistrate. | 

here the question of motive is in- | 
volved, such evidence is admissible.—- | 
v. WELFORD (1918), 42 O. L. BR. 
359; 14 0. W. N. 20.—CAN. 

r. Sedition — Previous 
accused. }—Evidence 
statements of a similar character was 
properly admitted to prove intention. 
1 oR. t. Barron, [1919] 1 W. W. RR. 

44D. 1. R. 332.—CAN. 

s. Murder — Subsequent killing by 
' accused of another person-— Attempt to 
escape arrest.|—On a trial for murder, 
evidence that the subsequent killing 
by accused, while trying to escape 
arrest, of another person, was murder, 
is admissible in evidence as evidence 
of conduct from which an inference as 
to a state of mind may be drawn of 
value in determining the guilt of the 
v. CAMPBELL, 
W. W. R. 1076.—CAN. 


t. Theft of bonds from employer— 
Fraudulent scheme of obtaining money 
from employer.J-—-Prisoner was con- 
victed of the theft of certain bonds, his 
employer’s property. Upon a trial 
i it was proved that 
prisoner had taken the bonds & placed 
them in his sister’s custody. 
testimony of a witness who swore to 
a conversation with prisoner in which 
the latter had suggested a means of 
obtaining a large sum of money from 
his employer by a fraudulent scheme 
was admitted :—Held: 
dence was admissible to show the 
intent.—R. v. DOUGHTY (1921), 64 
D. Ju. R. 4233 38 Can. Crim. Cas. 83; 
50 O. L. R. 360.—CAN. 


a. Obtaining by false pretences— 
Uttering worthless cheque—-Similar acts 
by accused.j—The external act of an 
accused person in obtaining property 
in exchange for a worthless cheque 
must be proved without reference to 
evidence of similar acts arising about 
the same time, but the external act 
having been proved, evidence of similar | or writings, so that they migh 


the same specific kind as that in ques: 
tion, is then admissible, for the limited 
purpose, however, of showing accused’s 
intent in performing the act on which 
the charge is founded.—R. v. LEVINE, 
f1922) 3 W. W. ht. 428; 1 D. L. R. 
739; 38 Can. Crim. Cas. 182.—CAN. 


PART XIl. aa Oana 2.— 
» (e). 


b. Misappropriation o, 


purposes, was 


statements 
of previous 


post office, having failed to account 
for moneys received by him in the 
course of his duty as a servant of 
the Commonwealth, was charged with 
misappropriation of public moneys. 
At the trial evidence was admitted 
that a few months before the dis- 
covery of the deficiency prisoner had 
received moneys on bchalf of tho 
Savings Bank for which he failed to 
account. It was his duty to render an 
account of his dealings in connection 
with those latter moneys to the State : 
—IIcld; the evidence was properly 
admitted, the earlier transaction ee 
sufficiently similar to & connected with 
the defalecations in respect of which 
prisoner was charged to render evidence 
of them relevant to the defence of 
mistake or accident that might have 
been set up.—HARDGRAVE v. BR. (1906), 
4 C. L. R. 232.—AUS. 


c. Manslaughter of child — Pre- 
vious harsh treatment.) —A mother was 
indicted for the manslaughter of her 
child :—Held: evidence of previous 
harsh treatment of the child was ad- 
missible to show that the killing was 
not accidental.—It. v. MARTIN (1841), 
Arm. M. & O.110.—IR. 


PART XII. staph fe eee 2.— 





[1919] 1 


The 


that the evi- 


. d. By prosecution—To explain mean- 
ing of publications.] — Indictment 
under the 11 & 12 Vict. c. 12 :—Held: 
(1) publications were overt acts, & the 
word ‘“‘ publication,’’ as laid in the in- 
dictment, might be taken to mean a 
compassing in one day, & tho expres- 
sion of it on subsequent days; (2) the 
parting with the control of printings 

be read, 


Part XIJ.—EVIDENCE AND PROOF. 


had a miscarriage & died of septic abortion. 
The evidence of the other woman was tendered 
by the prosecution to show that applt. had 
performed a similar operation on her some months 
previously. The evidence was objected to on 
the ground that the defence was a denial of the 
husband’s evidence & that applt. had never seen 
the deceased woman. The evidence was admitted, 
& applt. was convicted :—Held: the evidence 
was rightly admitted, as it tended to corroborate 
the husban4d’s evidence & was, therefore, relevant 
to an issue before the jury.—R. v. LOVEGROVE, 
[1920] 3 K. B. 648; 90 L. J. K. B. 285; 124 L. T. 
288; 85 J. P. 75; 26 Cox, C. C. 683; 15 Cr. 
App. Rep. 50, C. C. A. 

3972. By defence—-To rebut—Charge of negli- 
gence.J]—R. v. WILLIAMSON (1807), 3 C. & P. 635. 
Annotations :—Mentd. R. v. Long (1830), 4 C. & P. 398; 

R. v. Webb (1834), 2 Lew. C. C. 196; R. v. Whitehead 

(1848), 3 Car. & Kir. 202; R. v. Elliott (1889), 16 Cox, 

C.C. 710; R.v. Burdee (1916), 86 L. J. K. B. 871. 

3973, ——— Charge of false pretences.|— 
Prisoner was charged with having obtained goods 
by false pretences. The false pretence alleged in 
the indictment was that he had pretended that 
he was carrying on a genuine & bond fide business 
as a manufacturers’ agent & merchant :—Held: 
receipts sworn to by prisoner as having been given 
to him as acknowledgments of payments for goods 
purchased by him other than those the subject 
of the charge, & entries in his bank pass-books 
showing payments made by him for goods supplied 
to him, were admissible as evidence on his behalf 
that he was in fact carrying on a genuine & bond 
fide business.—R. v. SAGAR, [1914] 3 K. B. 1112; 
84 L. J. K. B. 3033 112 1. T.1385; 79 J. P. 82; 
24 Cox, C. C. 500; 10 Cr. App. Rep. 279, C. C. A. 


(g) To identify Accused or Exhibit. 

3974. To identify accused-—Arson.|—Upon an 
indictment for arson, with intent to injure the 
person in occupation of the premises, prisoner 
may be found guilty, although his intent is proved 
to have been to obtain a reward for giving the 
earliest information of a fire at the engine station. 
Upon such an indictment it is not competent for 





was a publication; (3) speeches de- 
livered prior to the commission of the 
offence charged, might be given in 
evidence for the purpose of explaining 
the meaning of the ablicatione 





on deceased.|}—On a trial of a prisoner 
for manslaughter, death being caused 
by the use of instruments for the pur- 
pose of procuring abortion, cvidence 
that on a former occasion prisoner had 
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prosecutors to show that other fires, of which 
notice was given by prisoner, were of a similar 
nature to the one in question, & different from 
those of which notice was given by other parties.— 
Rt. v. REGAN (1850), 14 J. P. 467; 4 Cox, C. C. 335. 

8975. .J—On a charge of arson, the 
case turning on identity, evidence was rejected 
that, a few days previous to the fire in question, 
another building of the prosecutor’s was found on 
fire, & prisoner was seen standing by, with a 
demeanour which showed indifference or gratifi- 
cation.—R. v. HArRRis (1864), 4 I’. & F. 342, N. P. 

3976. False pretences.|—Qu.: whether on 
the trial of an indictment for obtaining by false 
pretences evidence of exactly similar conduct by 
deft. at a date subsequent to that charged is 
admissible as evidence of identity.— KR. v. BURLISON 
(1914), 11 Cr. App. Rep. 39. 

3977. Indecent behaviour.|—PERKINS v. 
JEFFERY, No. 3941, ante. 

3978. To identify instrument used—Stabbing.|— 
A. was indicted for stabbing B., there being 
another indictment against him for stabbing C. :-— 
Held: on the trial of the indictment for stabbing 
B., both C. & the surgeon might be asked as to 
what kind of wound C. received with a view to 
identifying the instrument used.—R. v. IuRSEY 
(1833), 6 C. & P. 81; 3 State Tr. N.S. 543. 


(hk) Particular Offences. 
i. Murder. 


3979. Act affecting person murdered—Poison- 
ing.}—On a charge of murder by arsenic poison 
administered in tea in Nov., evidence that deceased 
in the previous Oct. suffered from arsenic poisoning 
after drinking tea with prisoner is admissible.— 
R. v. DONNALL (1817), 2 Car. & Kir. 308, n. 























3980. ——.J—R. v. TAWELL (1845), 2 
Car. & Kir. 309, n. 
3981. & other means of killing.|— 


On a trial for murder by violence, evidence that 
deft. had conspired to murder deceased by other 
means is admissible.—It. v. THOMPSON (1922), 17 
Cr. App. Rep. 71, ©. C. A. 

3982. Act affecting person other than person 
trial of knocked prisoner down. Prisoner drew 
a& revolver & fired, kiting L. <A con- 
stable who saw tho shooting followed 


the prisoner & called on him to sur- 
render. Prisoner turned & fired a shot. 


alleged to be felonious.—R. v. Durry 
(1849), 1 Ir. Jur. 188.—IR. 


e. ——-— To rebut.)}—Upon a prose- 
cution for being in the street for the 
purposes of betting evidence was ad- 
mitted of the accused having a fort- 
night previously made a bet in the 
same strect, & of a conversation on 
that occasion as to being able to find 
him there between 7 & 8 in the oven- 
ing :—J/eld ; the evidence was properly 
received to show the purpose for which 
the accuscd was in the street & as 
negativing the suggestion that he was 
there for another purpose. 0 "DoN- 
NELL Vv. BOLAND (1904), 29 V. L. Rh. 
655.—AUS. 


PART XII. Re 7 aaa 2.-— 
° g a 

{. To identify exhibit—Article found 
on accused—Similar to article alleged 
to be stolen——Larceny.J—On a charge 
of larceny, similarity of goods found 
in possession of accused with goods 
alloged to have been stolen, may be 
evidence both of the identity of the 
goods.—Nh. v. ROCHE (1887), 13 V. L. R. 
150.—AUS, 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) i. 


ge. dct a ecting person murdered-— 
Previous abortion procured by accused 


procured abortion on the deceased is 
admissible.—R.v. WALLACE (FORMERLY 
CLEAVE) (1898), 19 N. Ss. W. L. it. 
155; 14 N.S. W. W. N. 167.--AUS. 


h. Acts of violence.J—Prisoner 
was convicted of manslaughter in 
killing his wife, who died Nov. 10, 
1881. The inimediate cause of death 
was acute inflammation of the liver, 
which might be occasioned by a blow 
or a fall against a hard substance. On 
Oct. 17 preceding her death, prisoner 
had knocked his wife down with a 
bottle; she fell against a door, & 
remained on the floor insensible for 
some time. Evidence was given of 
frequent acts of violence by prisoncr 
upon his wife within a year of her 
death, by knocking her down & kicking 
her in tho side :—/feld: the evidence 
was properly received.—THEAL v. R. 
(1882), 7S. C. R. 397.—CAN. 


k. Act affecting person other than 
person murdered—Committal of felonies 
——Where proof of motive.}—On a trial 
of a prisoner for murder evidence is 
adinissible of other felonics committed 
by him where they prove a motive for 
the commission of the crime or form 
part of res geste.—R. v. GRIFFIN 
(1868), 1 Q. S. C. R. 176.—AUS. 


l—— Shooting.jJ—Prisoner quar- 
relled with L. in the strect; NL. 





at. the constable, hitting him in the 
face. At the trial prisonce said that. 
other men besides L. were attacking 
him, that he had been knocked down 
& brutally kicked, that he drew & 
pointed the revolver at L. to frighten 
him, but that in his nervous & ex- 
hausted state he pulled the trigger 
without any intention to kill :—/feld : 
evidence that prisoner shot at the 
arresting constable although such 
shooting constituted another & distinct 
offence than that charged was admis- 
sible & that judge rightly directed the 
jury that it might help to show what 
was the state of the prisoner’s mind 
when he shot L.—R. v. O’BRIEN 
(1920), 20 S. R. N.S. W. 4863 37 
N.S. W. W.N. 154.—AUS. 

m. Life insurance.)— On, a 
trial for murder, the alleged motive 
being the obtaining of insurance 
moneys on policies effected by prisoner 
on the life of deccased, evidence of & 
previous attempt by prisoner to insure 
another person for his own benefit. 
cannot be given in evidence against 
him.—R. v. HENDERSHOTT (1895), 26 
QO. R,. 678.—CAN. 

3982 i. Poisoning.]--Upon the 
trial of prisoner for the murder of her 
husband: who was living with & 
attended by her in his last illness, it 
was proved that his death was duc to 
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Sect. 4.—Relevant facts—Admissibility of evidence: 
Sub-sect. 2, B. (h) t. & i.) ; 


murdered—Poisoning.|—R. v. GEERING, No. 3937, 
ante. 

3983. .|—On an indictment against 
prisoner for murdering J. evidence is not admis- 
sible that three others in the same family died 
of similar poison, & that prisoner was present at 
all the deaths, & administered ‘‘ something ’’ to 
two of these patients.—R. v. WINSLOW (1860), 8 
Cox, C. C. 397, N. P. 

Annotations :—Distd. R. v. Flannagan & Higgins (1884), 


15 Cox, G. C. 403. Consd. Makin v. A.-G. for New South 
Wales, [1894] A. C. 57. F. R. vw. Armstrong (1922), 























127 L. T. 221. Refd. R. v. Bond, [1906] 2 K. B. 389. 
3984. -|—Upon the trial of a husband 
& wife for the murdcr of the mother of the 


former by the administration of arsenic to her, 
for the purpose of rebutting the inference that 
the arsenic had been taken by accident, evidence 
was admitted that the male prisoner’s first wife 
had been poisoned with arsenic nine months 
previously ; that the woman who waited upon 
her, & occasionally tasted her food, showed symp- 
toms of having taken poison; that that food was 
always prepared by the female prisoner; & that 
the two prisoners, the only other persons in the 
house, were not affected with any symptoms of 
poison.—R. v. GARNER (1864), 3 F. & F. 681; 4 
FF. & F. 346, N. P. 
Annotations :-~-Folld. Rt. v. Harris (1864), 4 F. & F. 342. 
Refd. It. v. Rearden (1864), 4 F. & F. 76; RR. v. Francis 


(1874), LD R.2C.C. R. 1283; Blake v. Albion Life Assce. 
Soc. (1878), 48 L. J. Q. B. 169; R. v. Armstrong, [1922] 


2K. B. 555. 

3985. .|—Where a prisoner was 
charged with the murder of her child by poison, 
& the defence was that its death resulted from an 
accidental taking of such poison, evidence to prove 
that two other children of hers & a lodger in her 
house had died previous to the present charge 
from the same poison was held to be admissible.— 
R. v. CoTTONn (18738), 12 Cox, C. C. 400. 


Annotations :—Apld. I. v. Roden (1874), 12 Cox, C. C. 630. 
Refd. R. v. Bond, [1906] 2 K. B. 389. 

















3986. ————.|—Ik. v. HerrEson, No. 3882, 
ante. 

3987. |—R. v. FLANNAGAN & Hia- 
GINS, No. 3938, ante. 

3988. —-— -}—Applt. was indicted for the 





murder of his wife by administering arsenic to her. 
The defence set up was that deceased had died by 
arsenical poisoning, but that applt. had nothing 
to do with her death ; but that deceased had her- 
self taken arsenic by accident or had committed 
suicide by taking arsenic; applt. explaining his 
possession of arsenic by saying that he bought it 
to destroy weeds in the garden. At the trial 


arsenical poisoning. In order to show 


proof that the two poisonings formed 
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evidence was admitted which tended to show that 
applt., some eight months after the death of his 
wife, attempted to poison another person by 
administering arsenic in a buttered scone at tea. 
At the time applt. was arrested arsenic was found 
on him, & there was evidence of the purchase of 
arsenic by applt. shortly before the occasions when 
the prosecution alleged that he administered the 
arsenic to his wife. There was also evidence that, 
on the occasions in question, applt. was the only 
person who had the opportunity of administering 
arsenic to his wife:—Held: the evidence in 
question was properly admitted; it being an 
essential part of the case for the prosecution to 
prove that arsenic was designedly administered 
by applt. to his wife, any evidence tending to 
prove design must tend to rebut the suggestion 
of accident or suicide: the evidence was also 
admissible to rebut the suggestion that applt. 
kept the arsenic for an innocent purpose, namely, 
to destroy weeds.—R. v. ARMSTRONG, [1922] 
2K. B. 555; 91 L. J. K. B. 904; 127 L. T. 221; 
86 J. P. 209; 88 T. L. R. 681; 66 Sol. Jo. 540 ; 
27 Cox, C. C. 232; 16 Cr. App. Rep. 149, C. C. A. 

3989. Suffocation of infants.|—-Upon the 
trial of a prisoner for the murder of her infant 
by suffocation in bed :—Held: evidence tendered 
to prove the previous death of her other children 
at early ages was admissible, although such 
evidence did not show the causes from which such 
children died.—R. v. RODEN (1874), 12 Cox, C. C. 
630. 
Annotation :—-Refg. R. v. Bond, [1906] 2 K. LB. 389. 

8990. ——— Bodies of infants buried in premises 
occupied by accused.|—-MAKIN v. A.-G. FOR NEW 
SourH WaALgEs, No. 3924, ante. 








3991. —-— Stabbing.|—-R. v. CrickmMER, No. 
3920, ante. = 
3992. Dead bodies found in bath.]— 


Evidence of a confidential communication between 
a prisoner & his solr. is admissible if the consulta- 
tion with the solr., in the course of which such 
communication was made, was sought by prisoner 
for the purpose of ascertaining how to commit, 
the offence charged against him, or whether it 
Was necessary or expedient to commit it in order 
to obtain a desired end. 

Applt. was convicted of the murder of B., a 
woman with whom he had contracted a bigamous 
marriage. She was found dead in her bath at a 
time when applt. was in the house, & it was proved 
that he benefited pecuniarily by her death. 
Evidence was admitted at the trial that two other 
women with whom he had subsequently contracted 
bigamous marriages had also been found dead in 
their baths in very similar circumstances & that 


zamindar’s son to a prostitute who 


that the poisoning was designed & not 
accidental, the Crown offered evidence 
to prove that a former husband of 
prisoner had been taken suddenly ill 
after cating food prepared by her, & 
that the circumstances & symptoms 
attending his illness & death were 
similur to those attending the illness 
& death of the second husband, & 
that such symptoms were those of 
arsenical poisoning :—Held: the evi- 
dence was admissible.—R. v. STERNA- 
MAN (1897), 29 O. R. 33.—CAN. 


3982 ti. —-— .J—Where on the 
trial for murder of A. Py antimonial 
poisoning evidence that the prisoner, 
six months subsequently to the alleged 
murder of A. administered antimony 
to B. was tendered & admitted, & the 
judge directed the jury that they might 
make any use of such evidence, & draw 
any inference they thought fit from it : 
—Held: as there was not sufficient 





i 





part of the same transaction, or were 
effected in pursuance of a common 
design, the conviction must be quashed. 
ca vf eee (1887),5N.Z4.L.R.C. A. 


n. Murderous assault.J}—Upon 
the trial of prisoner for the murder 
of R., the testimony of D. as to a 
murderous assault alleged by him 
to have been made upon by 
prisoner near to the building where 
prisoner falsely said that IR. was, & 

hin a few yards of the spot where 
R.’3 body was afterwards found, & 
within about an hour after prisoner 
had, under false pretences, induced R. 
to leave D. & go alone with him to 
that locality :—Held: such evidence 
was properly admitted in evidence.—— 
R. v. GIBSON (1913), 28 O. lL. R. 525; 
4 oO. WwW. N. 1167.—CAN. 


Murder & theft.}—Where 








Oo. 
: P. introduced himself as a raja’s or 


assed into his keeping & he then 
ntroduced G. as his darwan, & both 
afterwards visited her till the night 
of Dec. 9, 1914, when she was found 
next morning to have been murdcred 
& robbed, & accused were tried on 
charges of murder, conspiracy to rob, 
theft & abetment of each other in the 
commission of the theft & murder :— 
Held; evidence that P. had similarly 
introduced himself as a wealthy Babu, 
successively in 1915 & 1918 to three 
other prostitutes who each became his 
mistress, that he introduced G. as his 
darwan, that both visited the women 
& suddenly disappeared, & that their 
disappearance was followed by the 
women in each case losing their money 
or ornaments was not admissible.— 
hk. v. PANCHU Das (1920), I. L. R. 47 
Calc. 671.—IND. 


Statements made by 
an accused was 





p. 
accused, }~Where 


Parr XII.—Evipencr anp Proor. 


in each of these cases also applt. benefited 
pecuniarily by the woman’s death :—Held: as 
there was primd facie evidence, apart from that. 
of the deaths of the other women, that applt. 
committed the act with which he was charged, 
the evidence in question was admissible to show 
that the act charged had been committed, that 


is, had been designed. 


Qu.: whether the evidence in question would 
have been admissible in the absence of primd 
facie evidence.—R. v. Sm1ruH (1915), $4 I. J. K. B. 
114 L. T. 239; 80 J. P. 31; 31 T. L. R. 
617; 59 Sol. Jo. 704; 25 Cox, C. C. 2713 11 Cr. 


2153; 
App. Rep. 229, C. C. A. 


ii. Abortion. 


3993. Procured by drugs—-Administration of 
drugs at other times to same woman.|—The intent 
with which poison is administered for the purpose 
of procuring abortion may be shown by evidence 
of similar medicines administered subsequently to 
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of the instrument or the administration of the 
drug, but to rebut the defence of innocent inten- 
tion; & that the judge at the trial was right in 
allowing all the counts to be tried together.— 
R. v. STARKIBF, [1922] 2 K. B. 275; 
663; 86 J. P. 74; 38 'T. L. BR. 181; 66 Sol. Jo. 
300; 16 Cr. App. Rep. 61, C. C. A. 


91L. J. K. B. 


3997. Procured by instruments—Evidence of 


use of instruments at other times on same woman.| 
—-At the trial of applt. upon a charge of having 
used an instrument upon a woman in order to 
procure miscarriage, his defence was that he had 
done nothing to her, but that she had performed 
such an operation upon herself. 


His counsel, 


in cross-examination, sought to ask questions of 
& witness for the prosecution as to statements 


the felony charged.—R. v. OCALDER (1844), 2 tions :—/Held: 
L. T. 0. S. 518; 1 Cox, C. C. 348. 
3994. ——.J—R. v. Perry (1847), 8 defence. 





L. T. O. S. 5893; 2 Cox, 
3995. 








thing to the jurors unknown, 





3996. 


convicted :--Held : 


charged with the murder of an Indian 
storekeeper, & evidence had been given 
of the fact. that such a crime had been 
conunitted & of the connection of the 
accused therewith :-—Held: evidence 
of statements madc by the accused at 
various dates prior to the alleged 
murder to the effect that he intended 
to rob & kill Indian storekeepers in 
general, or the deceased man in par- 
ticular, in the manner in which it was 
alleged by the Crown that the lattor 
had actually been robbed & murdered, 
Was udmissible against accused.-—R. 
v. MPANZA (1915), App. D. 348.—S. AF. 
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q. Procured by instruments.}—Upon 
an indictment of defts. P. & T., for 
procuring an abortion, the case for 
the Crown was that defts. had per- 
formed an unlawful operation upon a 
certain woman, for the purpose of 
ProouT ne a miscarriage. Of this 
here was evidence to go to the jury. 
The defence was then entered upon, & 
the deft., P., swore that the opcration 


» C. 223. 
Annotation :—Refd. R. v. Cramp (1880), 5 Q. B. D. 307. 
.|—On the trial of an indict- 
ment under Offences against the Person Act, 
1861 (c. 100), s. 58, for administering ‘‘ a noxious 
evidence of the 
nature of a noxious thing administered to the 
same individual after the date charged in the in- 
dictment, but containing a common ingredient 
with that charged, is admissible to prove the 
nature of that administered on the earlier date. 
Where there had been a scries of attempts to 
procure abortion, evidence of these is admissible 
to prove that a drug administered on a certain 
occasion was administered with that intent.—- 
R. v. PALM (1910), 4 Cr. App. Rep. 2538, C. C. A. 
Annotation :—Refd. Rt. v. Starkic, [1922] 2 Kk. B. 275. 
Use of instruments on other women. ] 
—Applt., a medical man, was charged upon an 
indictment containing separate 
having used instruments with intent to procure 
the miscarriage of three women, & (b) for having 
administered & supplied poison or other noxious 
thing to a fourth woman with the like intent. 
four charges were tried together, & upon counts (a) 
applt. was acquitted, but upon counts (b) he was 
the evidence against applt. 
upon counts (a) was admissible upon the trial 
of counts (b), & vice versd, not to prove the use 


99 


1911 :—Held: 


3998. 





miscarriages 








All 


was performed for a lawful purpose, 
& without any criminal intent. He 
was cross-examined as to whether he 
had not, some few weeks previously, 
performed an operation upon @& person 
then in ct. He denied having done 
so, & all knowledge of having treated 
her at all. This person & the man 
whom she had subsequently married 
were, against, objection, called in reply, 

gave evidence that P. had been 
employed to operate & had operated 
upon her so as to procure & miscarriage. 
It was contended that this cvidence 
was admissible, as tending to rebut the 
evidence of P., or, in other words, to 
prove the unlawful intent :—Held : the 
testimony was inadmissible.---R.  v. 
POLLARD & TINSLEY (1909), 19 O. L. R. 
96; 14 O. W. R. 399; 15 Can. Crim. 
Cas. 74.—CAN. 


Yr. Whether letters found on 
accused’s premises admissible—To show 
accused an abortionist.}—On a trial for 
murder where death was alleged to 
have been caused by an illegal opera- 
tion performed by prisoner, counsel 
for prisoner objected to the production 





tion were admissible. : 
3K. B. 19; 81 1. J. K. B. 892; 107 L. T. 464 ; 
765.P.481: 28 T. L. R.478; 23 Cox, C. C. 187 ; 
7 Cr. App. Rep. 276, C. C. A. 

Use of instruments on other women. | 
——Upon the trial of an indictment undcr Offences 
against the Person Act, 1861 (c. 100), s. 58, for 
‘ feloniously & unlawfully using a certain instru- 
ment, to wit, a quill, with intent to procure a 
miscarriage,” it is relevant, in order to prove the 
intent, to show that at other times, both before 
& after the offence charged, prisoner had caused 
by similar 
(1889), 16 Cox, C. C. 703. 
Annotation :-—Consd. R. v. Bond, [1906] 2 K. B. 389. 


made by the woman, who was dead, some time 
before her miscarriage that she 
operate upon herself, & shortly after her mis- 
carriage that she had operated upon herself; but 
the learned judge refused to permit these ques- 
these 
hearsay, were not admissible in evidence for the 


intended to 


statements, being mere 


After objection taken applt. was asked questions 
in cross-examination to show that he had per- 
formed an illegal operation on deceased in Sept. 
these questions in cross-examina- 


R. v. 





THOMSON, [1912} 


means.—~-R. ve. DALE 


counts—(a) for 3999. --—-,|—- R. v. BOND, No. 3921, ante. 
4000, ——-- ———-..|——R. v. LOVEGROVE, No. 397], 

ante. 
4001. Administration of drugs at other 


times to same woman.|—Deft. was indicted for 
using a certain instrument with intent to procure 
miscarriage :—Held : 
administered savine & ergot of rye, with the same 
intent, was admissible in evidence. 
(1840), 4 J. P. 587. 


the fact of his having 





Rk. v. WARD 


in evidence of two letters found in 
prisoner’s shop, & to other evidence, 
all of which tended to show that 
prisoncr’s house was known as a place 
where abortion might be procured. 
The anticipated defence as shown by 
prisoner’s depositions was that prisoncr 
did no nursing, & that deceased had 
come jinto prisoner’s house without 
her knowledge or sanction & as an 
intruder, & it was suggested the 
operation must have been performed 
on deceased prior to her arrival at the 
house. The judge presiding at the 
trial admitted the evidence as antici- 
pating & negativing the defence that 
deceased had come into the house as 
an intruder :-—Zeld: the Iectters were 
properly admitted.-—R. v. O'SHAUCTE- 
NEsSY, R. v. Hassienn & CAMPBELL 
(1912), 31 N. Z. L. R. 928.—N.Z. 


s. Undertaking to procure abortion 
on another woman.}--In a trial on a 
charge of procuring wbortion :—Held : 
competent to lead proof to show that 
some months before the act charged 
the accused had undertaken to procure 
abortion in the case of another woman. 
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4002. ——— Admir 





Administration of drugs to other 
women.|/—Kt. 7. STARKIE, No. 3996, ante. 





ili. Rape, Incest and Carnal Knowledge. 

40038. Rape——Other rapes on same person.|—On 
an indictment for rape evidence may be given of 
several rapes on the same woman at the same 
time.—R. v. FoLKES & Lupps (1832), 1 Mood. 

» C. 3854, C. C. R. 
Annotation :-—Refd. R. v. Mitchel (1848), 3 Cox, C. GC. 1. 

idee |—R. v. REARDEN, No. 3914, 
ante. 

4005. Assault with intent to commit rape— 
Previous attempts..—On an indictment for an 
assault with intent to commit a rape, evidence 
that prisoner on a prior occasion had taken liberties 
with the prosecutrix, is not receivable to show 
penne intent.—R. v. Luoyn (1836), 7 C. & P. 
318. 

4006. Other similar assault.;—On an in- 
dictment charging a misdemeanour for an assault 
in attempting to commit a rape on B., with a 
count for an assault of the same nature on a 
different day on D., it is competent to the prose- 
cutor, not only in law, but by ordinary practice, 
to give evidence of both assaults.—-R. v. DAVIES 
(1851), 5 Cox, C. C. 328. 

4007. Offences against Criminal Law Amend- 
ment Act, 1885 (c. 69)—Limit of time.]—When 
the prosecution is bound by statute to be com- 
menced within three months of the offence charged 
evidence of similar prior offences by prisoner is 
not admissible either in chief or to rebut prisoner’s 
denial of those prior offences on cross-examina- 
tion.—R. v. BEIGHTON (1897), 18 Cox, C. C. 535. 
Annotation :—Dbtd. l. v. Shellaker, [1934] 1 K. B. 414. 


4008. -|—On an indictment for carnal 
knowledge on a given date, the jury must be dis- 
tinctly directed to disregard any evidence of a 
similar offence on another previous date which 
may have been given. 

Qu.: whether such evidence may be given in 
respect of an occasion not within the statutory 
period of six months prescribed in the second 
proviso of Criminal Law Amendment Act, 1885 
(c. 69), s. 5 as amended by Prevention of Cruelty 
to Children Act, 1904 (c. 15), 8. 27 —R. v. PROBETS 
(1912), 8 Cr. App. Rep. 113, C. C. A. 


~-H.M. ADVOCATE v. Rats (1888), 15 
It. (Ct. of Sess.) 80.—SCOT. 
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t. Kape — Previous familiar acts.) he, act 


-——-On the trial of @ prisoner charged = 77¢ 
with rape, evidence may be given to 
show previous acts of fatiliarity 


between the prosecutrix & accused.--- 27.—AUS. 


charged.}---On a charge of 
carnally knowing a girl under 16 years 
of age, evidence of @ continuous series 
of similar acts with the sane girl during 
h) iii. the 6 months prior to the date on which 
act: charged was committed & 
continuing up to the date charged :— 
ld: to have been rightly admitted. 
~—ht. v. GELLIN (1913), 13 S. R. N.S. W. 
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4009. .|--On a prosecution under the 
above Act as amended by Prevention of Cruelty 
to Children Act, 1904 (c. 15), s. 27, for having un- 
Jawful carnal connection with a girl over thirteen 
& under sixteen years of age evidence of prisoner’s 
earlier illicit relations with the girl is admissible 
although such relations have continued for more 
than six months before the prosecution was com- 
menced, & although such evidence discloses other 
offences on the part of prisoner.—R. v. SHELLAKER, 
[1914] 1 K. B. 414; 88 L. J. K. B. 413; 110 
L. T. 851; 78 J. P. 159; 30 T. L. R. 1943; 2t 
Cox, C. C. 86; 9 Cr. App. Rep. 240, C. C. A. 
Annotations :—Refd. R. v. Rogers (1914), 111 LL. T. 1115. 

R. v. Lovegrove, [1920) 3 K. B. 643. 

4010. -|—On the trial of prisoner charged 
with having had carnal knowledge of a girl aged 
fourteen, the prosecutrix stated in her examination- 
in-chief that on the day after the connection had 
taken place prisoner told her that he had pre- 
viously done the same thing to another girl, who 
was alleged by the prosecution to have been under 
sixteen at the time. Prisoner gave evidence, & 
he was asked in cross-examination, & the questions 
were allowed by the judge, whether he had made 
the statement attributed to him by the presecutrix 
& whether it was true. Prisoner was convicted :— 
Held : prisoner was bound to answer the questions, 
because, although they tended to show that he 
had committed another offence or was of bad 
character, the questions were admissible to show 
that he was guilty of the offence wherewith he 
was then charged.—It. v. Cuirson, [1909] 2 K. B. 
0945; 79 L. J. K. B. 103; 102 L. T. 224; 73 J. P. 
491; 25 T. L. R. 818; 53 Sol. Jo. 7463 22 Cox, 
C. C. 286; 2 Cr. App. Rep. 325, C. CO. A. 
Annotations :—Reid. R. v. Klis (1910), 5 Cr. App. Rep. 41 ; 

R. v. Ball, R. v. Ball, [1911] A. C. 47; KR. v. Kurasch, 

[1915] 2 K. B. 749. 

See, now, Criminal Law Amendment Act, 1922 
(c. 56). 

4011. Incest./—-On indictments under Punish- 
ment of Incest Act, 1908 (c. 45), evidence of 
similar offences to that charged is admissible.-— 
R. v. ALLEN (1910), 4 Cr. App. Rep. 181, C. C. A. 

4012. ———.]—In an indictment under Punish- 
ment of Incest Act, 1908 (c. 45), if there is evidence 
to go to the jury, that the female was a consenting 
party, they must be clearly cautioned that, if 
they come to that conclusion, her evidence must. 
be corroborated, as she then becomes an accomplice. 








gented & found guilty on a charge of 
incest with his daughter, Prisoner 
made a written statement that on a 
rrevious occasion some months before 
he had committed a grossly indecent 
act on the person of his daughter & had 
attempted to do so on another occasion. 
Prisoner’s counsel raised a8 a defence 
that in all the circumstances of the 
case it was impossible & incredible 


R. v. FITZGIBBON (1885), 11 V. L. RR. 
232.—AUS. 


a. Other rapes on other women. } 
—Upon an indictment for rape upon 
one woman, evidence by the Crown 
of a@ rape committed upon another 
woman, some few minutes after the 
rape charged in the indictment was 
committed, when the two women & 
accused were working in the field 
together, & the second woman had 
made an attempt to assist & defend 
the first, is not admissible, cither as 
part of the res gestw or otherwise ; nor 
is evidence of an assault upon the 
second woman many months before, 
admissible.—R. v. AUL (1912), 21 
Ww. iL. R. 699; 2 W. W. R. 616; 5 
D. L. R. 347.—CAN. 


b. Carnally knowing girl under siz- 
teen——Similar acts by accused—DPrior 





c. Carnal knowledge of girl wnder 
fourteen — Indecent assault — Similar 
acts. }-—R. v. PARKIN, [1922] 1 W. W. R. 
732; 66D. L. R.175: 37 Can. Crim. 
Cas. 35; 31 Man. L. R. 438.—CAN. 


da. Carnal knowledge of girl under 
sirteen—Subsequent acts with same 
girl.}—Accused was charged with 
carnally knowing ua girl in his employ 
who at the date of the offence charged 
was 15 years & 10 months old. At the 
trial the admission of evidence as to 
his conduct with the girl subsequently 
to the date of the offence charged was 
objected to. The prisoner was con- 
victed, & a casc was stated for the 
opinion of the Ct. of Appeal :—VHeld : 
the evidence was admissible.—R. ». 
LANGDON, [1920] N. Z. L. R. 495.— 


4011 i. Incest.}—Prisoner was pre- 


for & man to commit the offence with 
which prisoner was charged :—J/eld : 
to meet, this defence the statement of 
his former conduct was properly ad- 
missible in evidence against prisoner 
ut the trial.—R. ». Bronaz (1899), 24 
V. i. RR. 639.—-AUS. 


4011 ii. ——.]-—DPrisoncr was charged, 
in three counts of one indictment, with 
having committed incest with his 
daughter on three separate occasions. In 
such case, where the proof of the offence 
on one occasion is inferential only, 
evidence of misconduct of accused 
with the same person on other occa- 
sions, &, gencrally, evidence of a 
relationship between accused & that 
person, is admissible in support of the 
charge of misconduct on the particular 
occasion.—-R. v. HONE MAAKA MOKo- 
MOKO (1904), 23 N. Z L. R. 829.— 


Part XII.—EVIDENCE AND PRooF. 


Semble: evidence of acts of incest subsequent 
to the date charged is admissible on the trial of 
such an indictment.—R. v. STONE (1910), 6 Cr. 


App. Rep. 89, ©. C. A. 





oo ———.]——R. v. BALL, R. v. BALL, No. 3959, 
ante. 
4014, --—-.]—The rule as to the corroboration 


of the evidence of accomplices applies to female 
witnesses who may be liable to prosecution under 
Punishment of Incest Act, 1908 (c. 45). 

Where such corroboration exists, the evidence 
of such a witness of other incestuous acts between 


4019. 
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4018. Wounding.|—R. v. Voxk, No. 3943, ante. 
-/—Under an indictment for felon- 
iously wounding, a blow subsequent to that by 


which the injury was inflicted may be proved, 


in order to show the intent with which the first 


was given.—R. v. MaAnHony (1848), 12 J. P. 377. 


the same parties, not charged in the indictment, is, 


on the authority of R. v. Ball, R. v. Ball, No. 3959, 
ante, admissible, but if such evidence is uncorro- 
borated the jury should be warned against it.— 
R. v. BLooDWoRTH (1913), 9 Cr. App. Rep. 80, 


C. OC. A. 


iv. Other Offences against the Person. 
4015. Indecent exposure.|—-PERKINS v. J EFFERY, 


No. 3941, ante. 


4016. Sodomy.|—Rh. v. CoLE, No. 3848, ante. 
ii. v. BARRON, No. 3940, ante. 





4017, ——3 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) iv. 


e, Sodomy—Previous acts with same 
person.) — Upon an indictment for 
sodomy evidence is not admissible of 
the commission by the same offence 
with the same peo on other occa- 
sions prior to the date alleged in the 
indictment.—-R. v. ROBINSON (1909), 
9S. R.N.S. W.728;6 N.S. W. WN, 
10.-—AUS. 





f. ‘ ; IMAN DIN 
(1910), 15 B. C. It. 476.—CAN. 

g.: Previous act with other boy 
—Subsequent acts with boy charged. | 
~-Prisoner being charged with having 
carnal connection with a boy on a 
certain day, evidence that he had on 
previous occasions had connection 
with another boy, & that he had on 
certain days following the date of the 
alleged offence had connection with 
the boy in relation to whom the offence 
is charged is) inadmissible.—R. 0. 
HERBERT, [1918] V. Ll. lt. 343.—AUS., 


4016i. -——--.}-——-Prisoner indicted on 
3 counts in one indictment; (1) in- 
decently assaulting boy G. in Dee. 
1914; (2) indecently assaulting boy LR. 
in Feb. 1915; (3) indceently assaulting 
boy M. in Mar. 1915. 

Prisoner's relation to each boy was 
Inasler & pupil. First two offences 
alleged to have taken place in prisoner's 
room at industrial school, of which 
prisoner was attondant & boys in- 
Inates, third in boys’ dormitory at 
same school. 

Before trial counsel for prisoner 
applied to have counts in indictment 
severed, & said defence was absolute 
denial of presence of the boys in 
prisonucr’s room except in two instances, 
as to which innocent explanation of 
inedical treatment was otfered, & 
absolute denial of alleged acts at boys’ 
beds. 

Judge refused to sever counts in 
indictment & admitted evidence of 
conduct of accused towards six boys. 
Prisoner was convicted on first count 
& acquitted on other two :—lleld: 
evidence of 5 other boys was admissible, 
& conviction showld be upheld.—--R. v. 
ROGAN, [1915] 35 N. Z. Le. R. 265.— 

h. Assault on children — Previous 
assaults.J—Husband & wife were 
charged with assaulting one of their 
wwinor children on certain specitic 
occasions :--Held: evidence of other 
assaults by the accused on the child, 
of its continued ill-treatment prior to 
the alleged assaults, & of its general 
physical condition was admissible to 
show that the alleged assaults were in 


——J—-R. » 








~4020. Neglect of children.]— Defts. were in- 
dicted for neglecting their children between Nov. 9, 
1900, & Apr. 9, 1901. 
behalf of the prosecution of neglect before the 
above-mentioned dates, but was not admitted.— 
R. v. MILLER (1901), 65 J. P. 313. 


Evidence was tendered on 


v. Larceny and Receiving Stolen Property. 

4021. Larceny.| 
434; 1 Cox, C. OC, 2386. - 

4022. —-— Attempt to incite to commission of 





R.v. May (1845),5 L. T. 0.8. 


offence.|—Rt. v.§ Hint & LANE (1908), 1 Cr. App. 


4023. 
£30. 





‘| 


excess of legal chastisement.---R. v. 
JANKE (1913), T. P. D. 382.—S. AF. 
k. Indecent assault on child — 
Indecent assault on previous day.|-— 
Prisoner was charged with indecently 
assaulting a child on May 22 & June 5. 
The child gave evidence describing 
her first meeting with prisoner about 
May 18 & his indecently assaulting her 
on that day. She then proceeded to 
describe the assaults upon the dates 
mentioned in the presentment :-— 
IIeld: the evidence of what occurred 
ut the first meeting was properly ad- 
mitted although it disclosed an offence 
coninitted on a duy not charged in the 
presentinent, & was not necessary for 
the purpose of explaining any equivocal 
act on the days charged.- —R. v. WHILE- 
HMKAD (1897), 23 V. L. LR. 239.—AUS., 


1. Subsequent acts.J~-Upon the 
trial of prisoner, a school teacher, for 
an indecent assault upon one of his 
scholars, it appeared that he forbade 
prosecutrix telling her purents what 
had happened, & they did not hear of 
it for two months, After prosecutrix 
had yiven evidence of the assault, 
evidence was tendered of the conduct 
of prisoner towards her subsequent to 
the assault :—eld : the evidence was 
udnuiussible, as tending to show the 
indecent quality of the ussault, & as 
being in effect a part or continuation 
of the sume transaction as that with 
which the prisoner was charged.-~R. 
v CHUTE (1882), 46 U. C. R. 555.— 
CAN 





m. Manslaughter of child — Pre- 
vious treatment of child by accused.}— 
Where a mother was charged with 
manslaughter in causing the death of 
her child, & the question was whether 
what was done was done bond fide by 
way of correction, or whether mother 
had been actuated by malice or ill-will 
towards the child :—J/eld: evidence 
of the previous treatment of the child 
by the accused & the history of the 
relationship Detween them had been 
rightly admitted.—R. v. DRAKE (1902), 
22.N. Z. L. It. 478.---N.Z. 
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n. Larceny—Articles found in pos- 
session of accused——Sinvilar to articles 
alleged stolen.|\—On a charge of larceny, 
similarity of goods found in possession 
of the accused with goods alleged to 
have been stolen, may be evidence 
both of the fact of the theft & of the 
identity of the goods.—lh. v. RocHE 
(1887), 13 V. L. Rt. 150.—AUS. 

Oo. Evidence of similar acts— 
Proof of fraudulent intent.J}—Fraudu- 











Rep. 158, C. C. A. 

Applt. was convicted of stealing 
A. girl had been sent to get money from a 
bank. A man named Alexander, by pretending 
that there was something irregular about the 
cheque, induced her to part with the money. 


lent intent is an cssential clement of 
the offence of stealing under Criminal 
Code, 1902, W. A., 8s. 369. On a 
prosceution for such offence evidence 
may be given tending to prove the 
commission by prisoner of other acts 
similur to those which form the basis 
of the offence charged for the purpose 
of proving that that offence is part of 
w fraudulent scheme or system, & to 
rebut an anticipated defence that the 
acts constituting the offence charged 
if done by the prisoner were done 
innocently, accidentally, or inadver- 
tently, & not intentionally. Such 
evidence having been rightly admitted 
does not afterwards become irretevant 
inerely because the only defence actually 
presented to the jury is a denial of 
the acts constituting the offenco 
charged.—R. v. FINLAYSUON (1912), 
14C. L. R. 675.—AUS. 


p. Evidence of similar offences 
hy accused.) — Deft. was convicted 
on @ charge that he did unlawfully 
steal one Ford motor-car of the 
value of $400 or thereabouts, the 
property of RK. The evidence showed 
that KR. gave another cur to deft. to 
sell, Who disposed of it for the sum of 
$300 in cash & a Ford car; that deft. 
appropriated the cash received to his 
own uso & made use of the Ford car 
for his own purposes, & that lh. 
after fruitless attempts extending 
over some months, & being unable 
to get cither car or money, caused 
deft. to be arrested on the charge :— 
Held; evidence was given of @ similar 
offence committed by deft., as no 
substantial wrong or miscarriage had 
been occasioned by the introduction 
of the evidence referred to, the con- 
viction must stand.—h. v. HATON 
(1920), 54 N.S. R. 993; 35 Can. Criin. 
Cas. 31.—CAN. 

q- Proof of fraudulent intent 
—Possession & pawning of stolen tie- 
pin.j—Accused was charged = with 
stealing a tie-pin on Nov. 15 from B., 
who was unable to say when he last 
saw the tic-pin. A witness testificd 
that accused pawned the pin which 
B. identified on Nov. 8 & released it 
on Nov. 15. The evidence was objected 
to as implicating the accused in an 
offence other than offence charged :— 
Ileld : the evidence was relevant to 
the issue & therefore admissible.—Rh. 
vo. PERKINS, [1920] App. D.307.—S. AF. 


r. Evidence of previous convic- 
tion to prove knowledge of premises. |— 
On a trial for larceny, evidence that 
the prisoner had becon _ previously 
eonvicted, given incidentally to show 
his acquaintance with the premises 
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Sect. 4.—Relevant facis—Admissibility of evidence: 
Sub-sect. 2, B. (h) v. & vt.] 


ees eee 


Applt. was clearly acting with Alexander & the 
main ground of this appeal is that evidence was 
admitted to show that a week later applt. was 
assisting Alexander in the same way. In our 
opinion that evidence was admissible (PICKFORD, 
J.).—R. v. ADAMSON (1911), 6 Cr. App. Rep. 205, 
C. C. A. 

4024. Receiving stolen property—Proof of guilty 
knowledge.|—-On an indictment against a receiver 
for receiving several articles, if it appear that 
they were received at different times, the prose- 
cutor may be put to his election. 

But evidence may be given of all the receipts, 
for the purpose of proving guilty knowledge in 
the receiving, at least, of all prior to that on which 
the prosecutor elects to proceed.—R. v. DUNN 
(1826), 1 Mood. C. C. 146, C. C. RB. 

4025. -|—If prisoners be charged by 
several indictments with receiving stolen goods :— 
Semble: in strict law, any receiving that was 
before the one in the indictment which is being 
tried may be given in evidence, although itself 
the subject of another indictinent. 

When, before the committing magistrate, one 
of the prisoners was examined as a witness against 
the other, & after .being examined was charged 
a3 a prisoner :—Held: what prisoner said before 
the magistrate as a witness could not be given in 
evidence against her on her trial for the offence.— 
R. v. DAvis (1838), 6 C. & P. 177. 




















Annotations :-—Refd. R.v. Laurent, Barrett & Weekes (1898), 
62 J.P. 250. Mentd. R. v. Wiley (1850), 2 Den. 37. 
4026. |—R. v. Hintey, No. 3894, 

ante. 

4027. ~——.]—Hh. v. SmRELL (1851), cited 

in 2 Den. aan 267. 

Annotation :-—Apprvd. R. v. Oddy (1851), 2 Den. 264. 
4028. ——— ——-.|-—R. v. Oppy, No. 4619, post. 
4029. ——.|—On an indictment against 


A. for stealing, & B. for receiving goods, evidence 
that on various former occasions portions of the 
commodity stolen have been missed, & that 
prisoners have, after such occasion, been found 
selling such a commodity; & that on the last 
occasion it was part of what was stolen :—MHeld : 
sufficient to fix the receiver with a guilty know- 
ledge.—R. v. NICHOLS & CLARK (1858), 1 F. & F. 
51. 


4030. 





ment for larceny & receiving certain stolen goods, 
evidence may be given under the above Act that 
there was found in the possession of prisoner other 
property stolen within the receding period of twelve 
months, although such other property is the sub- 
ject of another indictment against him, to be 


where the larceny was committed is 
udmissible—R. v. FOWLER (1884), V.L.R.7 
3N.Z. L. RR. C. A. 64.—N.Z. 


8. ‘ Stealing cattle — Obliterat- 
tiny branding marks — Possession of 
branding trons capable of causing such 
obliteration.)—R. v. CoLLYNS (1898), 
3 Terr. L. R. 82.—-CAN. 

4024 i. Receiving stolen property-— 
Proof of guilty knowledge—Sheep-— 
Stealing &: poy stolen lambs bcfore 
that date.J}—On a presentment = for 
feloniously receiving a sheep knowing 
it to have been stolen, evidence that 
accused a few days before the date of 
the alleged receiving stole certain 





for receiving 


prisoner’s 


prisoner for 


mentioned 


house; 


{ 


| 
| 
| 
| 
| 
| 
| 
{ 
{ 


not admissible.—R. v. ENNETT, [1905] 
e e 18.—AUS 


4024 ii. —— ——.)]—Onanindictment 
oods knowing them to 
have boen stolen, in order to show a 
guilty knowledge on the 
prisoner, evidence was adimitead that 
the stolen property was found in 
& this although 
distinct indictments were found against 
receiving these 
goods. 
plate in the prisoncr’s house six duys 
after it had been stolen :—-Held: 
raisc a presumption against prisoncr 
by the possession of it; aliter, as to 
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subsequently tried at the same assizes.—R. v. 
JONES & Hayes (1877), 14 Cox, C. C. 8. 
Annotation :—Consd. R. v. Bromhead (1906), 71 J. P. 103. 

4031. .—In order to show 
guilty knowledge under the above Act, it is not 
sufficient merely to prove that ‘ other prey 
stolen within the preceding period ot twelve 
months ’”’ had at some time previously been dealt 
with by prisoner ; 3 it must , roved that such 

“other property ’’ was found the possession 
of prisoner at the time when he is found in 
possession of the property which is the subject of 
a indictment.—RK. v. DRAGE (1878), 14 Cox, C. C. 
Annotations :—Folld. R me eetece (1884), 12 Q. B. D. 522 ; 

R. v. Hardy (1910), 74 3. P. 

4032. Upon the trial of a 
prisoner for receiving stolen property with a 
guilty knowledge, evidence was admitted that 
shortly before the stealing of the property in ques- 
tion, he had been in possession of other stolen 
property of a similar character, though he had 
parted with the possession of such other property 
before the date of the stealing of the property 
charged in the indictment :—Held : such evidence 
was inadmissible, & did not fall within the words 
of sect. 19 of the above Act.—R. v. CARTER (1884), 
12 Q. B. D. 522; 538 L. J. M. C. 96; 50 L. T. 596 ; 
48 J. P. 456; 32 W. KR. 663; 15 Cox, C. CO. 448, 


Cc. Cc. R. 
v Hardy ee 74 J. Pz 




















Annotations :-—Folld. R. 
efd. R. v. Bond (1906), 75 L. I. K 


4033. .|—Where a person is 
indicted for feloniously stealing & receiving certain 
property, evidence, under the above Act, that there 
was found in the possession of such person other 
property, stolen within the preceding period of 
twelve months, ought not to be admitted if the 
real offence charged is stealing & not receiving. 
Such evidence. if properly admitted in the first 
instance either under the above Act, or to negative 
the defence of accident, ought to be withdrawn by 
the judge from the consideration of the jury if the 
prosecution fails to prove that such property so 
found was stolen property.—R. v. Girop & 
Girop (1906), 70 J. P. 514; 22 T. L. i. 720; 
50 Sol. Jo. 651, C. C. R. 

Annotation :—Consd. It. v. Smith, (1918] 2 K, B. 415. 

4034. -—— -.|—Upon the trial of 
prisoner for receiving stolen property, evidence 
having been given that the stolen property was 


396. 

















» . found in the possession of pawnbrokers with whom 
1871 (c. 112), s. 19.|,—-Upon the trial of an indict- | 


prisoner had pawned them, evidence was admitted, 
with a view of showing guilty knowledge, that 
prisoner had been convicted within the preceding 
five years of an offence involving fraud or dis- 
honesty :—Held: (1) the evidence of such pre- 
vious conviction was admissible under the above 
Act; (2) a prisoner who refuses to give evidence 


other jae eg eg evidence of the finding 
of which in deft.’s possession is sought 
to be given, is property obtained by 
means of the same crime as that by 
means of which the property which is 
the subject. of the charge was obtained, 
or to cases whore the other property is 
found in deft.’s possession at the same 
time as that which is the eee of 
the charge, but applies to Cases 
where any other property obtained 
by means of any such crime or act as 
is mentioned in above Bsub-sect. has 
been found in deft.’s possession at any 
time within twelve months of the 
charge on which ho is being tried being 


part of 


last- 


Finding stolen 


to 








lambs belon to a different owner, 00ds five or six months stolon— first made against him.—R. v. WiL- 
Dt a ew dae after the date of the KR. v. Coote (1842), Arm. M. & O. KINSON (1898), 17 N. Z. L. R. 1.— 
alleged receiving he had in his pos- 337.—IR N.Z. 

session not only the sneer but tho 4024. iii. —— oe Code a. Evidence of previous 
stolen lambs & also another stolen Act, 1893, 8. 262, sub-s. 2 (a), is not conviction within five years.}—Pre- 
sheep belonging to a third owner, is confined either to cases where the vention of Crimes Act, 1371 (c. 112), 
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on his own behalf, but who gives evidence on behalf 
of a fellow-prisoner, is liable under Criminal 
Evidence Act, 1898 (c. 36), s. 1 (e), to be cross- 
examined in order to show that he himself is guilty 
of the offence charged.—R. v. ROWLAND, [1910] 
1K. B. 458; 79 L. J. K. B. 827; 102 L. T. 112; 
74 J.P.144; 26 T. L. R. 202; 3 Cr. App. Rep. 
277, OC. OC. A. 
en raron :—As to (1) Refd. R. v. Hardy (1910), 74 J. P. 
4035. -|—On a trial for receiv- 
ing stolen property the evidence of the thief that 
he has sold stolen property to deft. at any previous 
time is admissible to prove guilty knowledge ; 
it is not affected by the time limitation of the 
ae Act.—R. v. POWELL (1909), 3 Cr. App. Rep. 
1,0. 0. A. 
Annotation :—Mentd. R. v. Carter (1912), 7 Cr. App. Rep. 192. 


4036. .|—R. v. HARDING (1909), 
53 Sol. Jo. 762 ; 3 Cr. App. Rep. 10, C. 0. A. 

4037. |—On the trial of a 
prisoner for receiving goods knowing them to be 
stolen, it was proposed, under the authority of 
the first paragraph of sect. 19 of the above Act, 
to call evidence that there was found in the 
possession of prisoner other property stolen by 
the same thief within the preceding period of 
twelve months, but parted with by prisoner by 
selling it or pawning it before the property the 
subject of the indictment had been found in his 
possession :—Held: the proposed evidence was 
inadmissible, as it was necessary, as a preliminary 
to calling such evidence, to prove that the property 
stolen within the preceding twelve months had 
been found in the actual physical possession of 
prisoner at the time of his arrest, or at the time 
when it was alleged the other stolen property 
was found upon him.—R. v. Harpy (1910), 74 
J. P. 396. 

See, now, Larceny Act, 1916 fc. 50), s. 43 (1). 

4038. Larceny Act, 1916 (c. 50), 
s. 43 (1).]—The evidence which may be given under 
the above section by the prosecution as to the 
finding of stolen property in prisoner’s possession 
is not limited to the fact of its having been so 
found, but includes evidence as to the circum- 
stances in which it was found & as to statements 
made at the time by prisoner in explanation of 
the property being found in his possession, &, 
further, that the evidence as to its being stolen 
property need not be given before, but may be 
given after, the evidence as to its being found in 
srisoner’s possession, &, in the event of a failure 
»y the prosecution to prove, with regard to a 
portion of it, that it was stolen property, such 
failure will not, if substantially all the property 
is proved to have been stolen, be a ground for 
quashing the conviction.—R. v. SMmiTH, [1918] 
2K.8.415; 87L. J. K. B. 1023; 119 L. T. 584 ; 









































383 


34 T. L. R. 480; 26 Cox, C. C. 821; 13 Cr. App. 
Rep. 151, 0. C. A. 


vi. Embezzlement. 

4039. Similar defalcations or entries in books.] 
——Prisoner was indicted for embezzlement; the 
eyidence being that it was prisoner’s duty to make 
out weekly accounts of the payments made by 
him, by entering them in a book, & adding them 
up at the end of each week. On three several 
occasions within six months prisoner entered the 
payments made by him correctly, but in adding 
up the items made the totals £2 greater than they 
really were, & took credit with his employers for 
the larger amount. These were the cases on which 
the indictment was founded. At the trial evidence 
was tendered that on a series of occasions before 
& after those mentioned in the indictment, pre- 
cisely similar errors had been made by prisoner, 
& advantage taken of them by him, & was objected 
to :—Held: to explain motives & intentions this 
evidence was admissible.-—RK. v. RICHARDSON 
(1861), 2 F. & F. 3433; 8 Cox, C. C. 448. 
Annotations :-—Consd. It. v. Stephens (1888), 58 L. 'F. 776. 


et 
Refd. R. v. Balls (1871), LL. R.1 CG. C. R. 8283 Roo. Francis 
ae L.R.2 0. C. R. 1283 RR. vo. Bond, [1906] 2 K. B. 








4040, —-—.|]——Prisoner, a member of a Iriendly 
Soc., was employed to reccive the weckly pay- 
ments made by the members. He gave correct 
receipts to the members, but omitted to enter in 
the contribution & cash books a large number of 
the sums so received. On being called for an 
explanation, he admitted that he had received the 
sums so omitted:—Held: he was guilty of 
embezzlement. 

Upon the trial these books were tendered 
generally in evidence, & received; although it 
was objected that the evidence ought to be con- 
fined to the entries forming the subject of the 
indictment :—Held: they were rightly admitted. 
—H.v. Proup (1861), Le. & Ca. 97; 31 L. J. M. C. 
71; 5L. T. 331; 25 J. P. 7723; 10 W. KR. 62; 
9 Cox, C. ©. 22 35 sub nom. R. v. BOND, 8 Jur. N.S. 
142, 0. C. R. 

Annotations :—Refd. R. v. Balls (1871), L. R. 1 OO. R. 328 

Mentd. hk. v. Bren (1863), 9 Cox, CG. C. 398; R. vw. Tyree 


(1869), L. R21 C.C. R. 1773 Gordon v. Jennings (1882), 
46 1L. T. 534. 


4041. .|—An indictinent charged a prisoner 
with having as a booking clerk of certain steamship 
owners embezzled the moneys of his masters on 
three separate occasions, the charges being con- 
tained in three counts of the same indictment. 
In support of the first count it was proved, amongst 
other things, that prisoner received money for the 
carriage of animals by steamer which it was his 
duty to pay over to his masters’ cashier; in support 
of the second count, that he was supplied with a 
number of tickets for issue to passengers by his 
masters’ steamers, which purported to be numbered 





8. 19, enacts that where proceedings 
are taken against any person for having 
received goods knowing them to be 
stolen, or for having in his possession 
stolen proporty, & *‘ evidence has been 
piven that the stolen property has been 
ound in his possession,’’ then evidence 
of previous convictions within five 
heey against accused of any offence 
nvolving fraud or dishonesty yaa be 
given at any stage of tho proceedings, 
in order to prove guilty knowledge :— 
Held: under this enactment previous 
convictions may be proved if evidence 
has been given that accused had the 
stolon goods in his possession, actually 
or constructively, at any time after 
they had been stolen.—-WATSON v. 
H.M. ADVOCATE (1894), 21 R. (Ct. of 
Seas.) 26; $1Sc. L. R. 339; 18. L. 7. 


468.—SCOT. 


—_ 





: Possession of notcs un- 
accounted for—Similar to notes stolen.) 
—~In a case Of theft of notes of large 
value, possession of similar notes 
unaccounted for three weeks after the 
date of the theft was evidence from 
which complicity in the theft might 
be inferred by the jury.—H.M. Apvo- 
CATE Vv. BROWNE, BURNS & WILLIAMS 
1903), 6 F. (Ct. of Sess.) 24; 41 
ce. L. R. 136; 118. LL. T. 353.—SCOT. 


PART XII. SECT. 4, SUB-SECT. 2.--- 
B. (h) vi 


_ 4039 i. Similar defalcations or entries 
in books.|\—Prisoner, a clerk in a post 
office, having failed to account for 
moneys received by him in the course 


of his duty as a servant of the Com- 
monwealth, was charged with mis- 
appropriation of public moneys. At 
the trial evidence was admitted that a 
few months before the discovery of 
the deficiency prisoncr had reccived 
moneys on behalf of the Savings Bank 
for which he failed to account. It was 
his duty to render an account of his 
dealings in connection with those 
latter moneys to the Stato :—/leld: 
the evidence was properly admitted, 
the earlier transaction being suffi- 
ciently similar to & connected with 
the defalcation in respect of which 
prisoner was charged to render evidence 
of them rolevant to the defence of 
mistake or accident that might have 
been set up.— HARDGRAVE v. ht. (1906), 
4 C. L. R. 232.—AUS. 
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Sect. 4.—Relevant facts—Admissibility of evidence: | 
_ not bond fide advice, may give evidence of demands 


Sub-sect. 2, B. (h) vi., vi. & virr.] 


ee pete a ane ny ened 


vuupccuuvely, but were not examined before 
they were delivered to him. The tickets were 


tied up in bundles, & were in prisoner’s charge, | occasions.—R. v. WINKWORTH (1830), 4 CG. & P. 


he alone having a key of the case in which they 
were kept. Certain tickets, bearing numbers 
corresponding to the numbers of certain of the 
tickets in one of the bundles delivered to prisoner, 
assuming such bundle to have been complete, were 
put in evidence, which tickets were stamped in 
a manner similar to other tickets which prisoner 
had issued to passengers by one of the steamers, & 
which were notched as they would have been 
had they been used by passengers on board such 
steamer, & evidence was given that prisoner had 
not handed over to the cashier any money in 
respect of such tickets. Evidence was also given 
in support of the third count, but upon this count 
the jury found prisoner not guilty, while they 
convicted him upon the first & second counts. The 
jury were directed, as to the first count, that they 
might take into consideration the evidence given 
as to prisoner’s conduct in relation to the matters 
charged in the second & the third counts; &, 
as to the second count, that, if they were of opinion 
from the whole of the evidence that prisoner had 
issued the tickets for money in the ordinary way, 
& taken the money he had received for his own use, 
making false entries in his books to conceal it, 
they might find him guilty :—Held: the jury 
were justified in presuming from the evidence 
in support of the second count that prisoner had 
issued tickets & received money for them, which 
he had appropriated ; & they were at liberty, in 
order to arrive at a conclusion upon any one of 
the charges, to take into consideration the evidence 
given in support of the other charges, notwith- 
standing the fact that upon one of such charges 
they found a verdict of not guilty.—R. v. STEPHENS 
(1888), 58. T. 776; 5253. P. 8238; 47. L. R. 479 ; 
16 Cox, C. C. 387, C. C. R. 

4042. Forged testimonials at entry into service. | 
—In an indictment for embezzlement, evidence 
may be given on the part of the prosecution to 
show that prisoner entered into the service of the 
prosecutor by means of forged testimonials to 
explain the animus with which the non-account- 
ing may have taken place; but they should not 
be gone into till after the receipt & non-accounting 
has been proved.—R. v. SymMonps (1850), 14 
J. BP. 500. 


vii. Robbery, Menaces and Burglary. 


4043. Robbery—-Demand made by one of a mob 
—Evidence of demands made by mob elsewhere. ]|— 
If persons who had formed part of a mob, obtain 
money from a party by advising him to give 
money to the mob, & be indicted for this as a 


PART XII. SECT. 4, SUB-SECT. 2.— 
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robbery, the prosecutor, to show that this was 
of money made b - 

before & afterwards in the course of the same day, 
if any of the prisoners were present on those 


444, 
4044. Demanding with menaces.]|—R. v. EGER- 
TON (1819), Russ. & Ry. 375, C. C. R. 


Annotations :-—Distd. Hollingham wv. Head (1858), 4 
C. B. N.S. 388. Refd. R. v. Ellis (1826), 6 B. & C. 145. 


4045. Threatening letter—Evidence of 
other letters.|—R. v. RoBINSON (1796), 2 East, 


P. C. 1110; 2 Leach, 749. 
Annotation :-—Refd. I. v. Studer (1915), 85 L. J. K. B. 1017. 














4046, —— —— ——-.]—-R. v. Warp (1864), 10 
Cox, C. C. 42. 
4047, .]}—On an indictment for 


sending a threatening letter demanding money, 
evidence of the contents of similar letters, them- 
selves the subjects of untried indictments, is 


' admissible.-—R. v. GRAHAM (1909), 3 Cr. App. 


Rep. 252, C. C. A. 

4048. Verbal threat to accuse of unnatural 
crime—Evidence of other declarations.|—On the 
trial of an indictment for accusing a person of 
an unnatural crime with intent to extort money— 
prisoner being a soldier & the accusation having 
been made while he was on duty as sentry :— 
Held: evidence of declaration made by him on a 
former occasion, on coming off guard, that he had 





‘ obtained money from a gentleman by threatening 


to take him to the guard-house & accuse him of 
an unnatural crime, was admissible.—lh. v. 
JOOPER (1849), 3 Cox, C. C. 547. 
Annotations :—Consd. R. v. Bond, [1906] 2 K. 
Refd. It. v. McDonnell (1850), 5 Cox, C. C. 153. 


4049. ——— Threats in newspaper article— 
Evidence of other threats.|—R. 1». BOYLE & MER- 
CHANT, [1914] 38 K. B. 839; 83 L. J. K. B. 1801 ; 
111 L. T. 688; 24 Cox, C. C. 406; 10 Cr. App. 
Rep. 180; sub nom. R. v. BOYLE, R. v. MERCHANT, 
78 J.P. 390; 30 T. L. R. 521; 58 Sol. Jo. 673, 


C. C. A. 
Annotations :—Consd. Perkins v. Jeffery, [1915] 2 K. B. 702. 
Refd. R. v. Armstrong, {1922} 2 K. B. 555. 


4050. Burglary—Possession of goods stolen pre- 
viously.|—In an indictment for burglary with 
intent to steal, i cannot be shown, with a view 
of proving the intent, that prisoner was in posses- 
sion of other goods stolen from the house at a 
one time.—RN. v. OrtEn (1845), 9 J. P. 170, 
171. 

4051. Burglary: with intent to commit rape— 
Subsequent immoral conduct.|—Rh. v. RopLEy, No. 
3935, ante. 


viii. False Pretences and obtaining Credit by Fraud. 

4052. Obtaining property by false pretences— 
Other similar misrepresentations.|—In an indict- 
ment for obtaining goods under false pretences, 


B. 389. 


The constable who arrested him gave 





B. (h) viii. 
4052 i. Obluining property by false 
pretences—Other similar representa- 


tions.J—-Prisoner was charged with 
obtaining 19s. from by falsely 
pretending that a worthlicss piece of 
paper (a tailor’s advertisement) pre- 
sented & delivered by him to her was 
a one-pound note. At the trial cight 
other similar pieces of paper were 
admitted in evidence. <As to five of 
these R.. swore that she received them 
from prisoner as good notes, the other 
three had been fvound on another 
person not before the ct., & they 
could not be traced to prisoner. R. 
could not pick out the five pieces of 
paper she had received from prisoner 
from others:—dleld:; these three picces 


of paper were wrongly received in 
evidence.-——R. v. ALLEN (1872), LI N.S. 
W. Ss. Cc. R, 23.—AUS. 

4052 ii. -J—Prisoner was 
charged with having on Apr. 23, 1888, 
unlawfully falsely pretended that he 
was proprietor of an_ organised 
theatrical troupe, that the troupe were 
ready to travel, & that they had done 
good peveus business up-country, & 
he had by these false pretences un- 
lawfully obtained a sum of money from 
‘, He was also charged on a sccond 
count with having on Sept. 6, 1889, 
falsely pretended that he was pos- 
sessod of the goodwill of a theatrical 
business, & that he had a troupe 
organised & ready to start, & that by 
means of this false pretence be had 
obtained a sum of money from S&S. 








evidence of searching prisoner’s boxes, 
& stated in effect that prisoner tried 
to conceal the contents of one of the 
boxes which contained three agree- 
ments. These agreements were signed 
with prisoner’s name with one excep- 
tion which, though in the same hand- 
writing, was signed in anotbér name. 
The agreements all contained recitals 
that he, the prisoner, was the proprietor 
of a theatrical troupe, & of an adver- 
tising agency & of the goodwill of a 
theatrical business, & were intended to 
be made between prisoner & any one 
he could get to join him in the enter- 
prise. The chairman of General Ses- 
sions directed a verdict of not guilty 
on the second count on the grounds 
that as to the first pretence there was 


Part XIJ.—EvIpENCE anD PRooF. 


evidence of previous misrepresentations to show 
the fraudulent course of dealing of prisoner is 
inadmissible.—R. v. RIDGEWAY (1843),1L. T.O.S. 
622. 
4053. .]—A. false & fraudulent state- 
ment to a pawnbroker that a chain offered as a 
pledge is of silver is indictable as a false pretence 
under 7 & 8 Geo. 4, c. 29: & upon the trial of such 
an indictment evidence is admissible of similar 
misrepresentations made to others about the same 
time, & of the possession of a considerable number 
of chains of the same kind.—R. v. ROEBUCK (1858), 
Dears. & B. 24; 25L.J.M.C.101; 27L. 7.0.8. 
143; 20 J. P. 325; 2 Jur. N.S. 597; 4 W. KR. 
514; 7 Cox, C. C. 126, C. C. R. 
Annotations :—Distd. R. v. Bryan (1857), 7 Cox, C. C. 312. 
Refd. Rt. v. Gardner (1856), Dears. & B.40; RK. v. Sherwood 


(1857), 7 Cox, C. C. 270; RR. v. Goss, RK. v. Rage (1860), 
29 UL. J. M. C. 86; R.v. Light (1915), 84 L. J. K. B. 865. 


4054. ——- ———.]—R.. v. Hout, No. 3929, anie. 

4055. -———.|—_S. & LH. were jointly in- 
dicted on counts for false pretences & a general 
count for conspiracy. S. was convicted on the 
counts for false pretences & both on the count 
for conspiracy. The evidence was that they were 
ostensibly carrying on business as publishers under 
the name of Ll. & Co., & that A. was the author 
of a book published by them. To force the sale 
of this book S. procured M. to write letters, pur- 
porting to come from a titled lady ordering a 











no evidence that it waa false, & as to 


mitted on the ground that where one 
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copy of the book & to address them to country 
booksellers. These letters were delivered by M. 
to S. & found their way by post to different country 
booksellers, & inclosed with them was a printed 
circular from the firm offering reduced terms for 
an order of seven copies or more. At the trial 
two witnesses produced a number of such letters 
some of which had been given to them by book- 
sellers, other than those named in the indictment, 
who received them & some came to them from 
booksellers by post. There were no counts in the 
indictment alleging any intent to defraud by 
false pretences these particular bookscllers but the 
count for conspiracy charged generally a conspiracy 
to defraud B. & others. It was also proved that 
If., after the frauds charged, had represented 
himself as H. & Co.:—Held: (1) evidence of 
attempts to defraud other booksellers than those 
named in the indictment was admissible under 
the count for conspiracy: (2) the representations 
of H., after the frauds charged, were admissible 
in evidence.-—h. v. STENSON & HiTcHMAN (1871), 
25 L. T. 6663; 36 J. P. 532; 12 Cox, C. C. 111, 
%# OR. 

4056. -|—(1) On the trial of an in- 
dictment for endeavouring to obtain an advance 
from a pawnbroker upon a ring by the false pre- 
tence that it was a diamond ring, evidence was 
admitted that two days before the transaction in 














4052 x. -J—On a charge 


the second alleged pretence that there 
Was no evidence that It was made. 
Chairman left the evidence of the 
constable to the jury as evidence of 
fraudulent intent om the first count. 
Jury found prisoncr guilty on first 
count :—//eld : evidence of the con- 
stable was not admissible as evidence 
of fraudulent intent on the first count. 
—It. v. Moonrk (1890), 16 V. Ja. 
129.—AUS. 


4052 iii. .] -On vw charge 
of obtaining money by false pretences 
after evidence had been given of the 
alleged false representations, further 
evidence was admitted to show that 
the accused had on other occasions, 
to other people, made similar repre- 
sontations. t was not disputed that 
the representations if itnade were 
untrue :—Held: the evidence of similar 
acts was adrnissible on the question of 
accused’s intent.—R. v. LUTITER- 
BORROW (1912), 12 8S. KR. N.S. W. 289; 
29 N.S. W. W.N. 46.—AUS. 


4052 iv. ~~ J—-Accused was 
charged with falsely pretending to an 
hotol-keeper that the front shéet of a 
#5 note which had been separated from 
the back sheet was a genuine bank- 
note, by means of which false pretence 
he unlawfully attempted to obtain 
from the hotel-keeper the sum of £5. 
Kxpert evidence was given, without 
Objection, that the front sheet by 
itself was not w valid note. Evidence 
of facts connected with another charge, 
in respect of the back of the note of 
which the accused had been acquitted 
was, after objection, also admitted :— 
Held; expert cvidence & the evidence 
of the facts connected with the previous 
charge was rightly admitted.—R. v. 
WILSON (1916), 16S. R. N.S. W. 295; 
33 N.S. W. W.N. 103.—AUS. 


4052 v. -J—~Accused was 
charged on three counts with having 
obtained money from the Naval Dept. 
by false pretences. In the cross- 
examination of one of the witnesses 
for the Crown evidence was elicited 
to the cffect that the accused had 
repaid to the Dept. a certain sum of 
money. Crown called evidence to 
show that the repayment in question 
was in respect of alleged defalcations 
other than those charged :—WHeld: 
evidence objected was properly ad- 


J ——VOL. XIV rs 
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party introduces in evidence part of a 
transaction the other party may 
answer that evidence by proving the 
balance of the transaction, so as to 
show that the complexion sought to 
be given is not the right one.—-h. v. 
DONOGHUR, [1917] V. L. lt. 449.—AUS. 


4052 vi. —_—_-.]—lt. v. DUROCHIER 
(1882), 12 KR. L. O. 8. 697.—-CAN. 


4052 vii. -J—Deft. was in- 
dicted for obtaining from one H. a 
romissory note with intent to defraud. 
rhe evidence showed that on May 4, 
1887, deft.’s agent called on H., & 
obtained from him an order addressed 
to deft. to deliver to H., at R., thirty 
bushels of Blue Mountain improved 
Seneca fall wheat, which H. was to 
put out on shares, & to pay deft. $240 
when delivered, & to equally divide 
the produce thereof with the holder of 
the order, after deducting said amount. 
On May 23, deft. called, produced the 
order, & by false & fraudulent repre- 
sentations as to the quality of the 
wheat, & his having full control of it, 
its growth & yielding qualities, & that 
a note deft. requested him to sign was 
not negotiable, induced H. to sign the 
note. Kvidence was received, under 
objection, of similar frauds on others, 
showing that deft. was at the time 
ongaged in practising a serics of 
systematic frauds on the cominunity : 
—Held: the evidence objected to was 
properly receivable.—R. tv. HOPE 
(1889), 17 O. I. 463.—CAN. 


4052 viii. — J}—R. v. McCUL- 
LOUGH & MCGILLIS (1901), 21 C. L. T. 
306.—CAN, 

4052 ix. -J—On an indict- 
ment charging accused with having 
obtained goods by false pretences from 
a co. with intent to defraud, so soon 
as it has been proved that be did the 
act charged, evidence of false repre- 
sentations made to persons other than 
the president & general manager of 
such co., on other & distinct occasions, 
is admissible to show that accused, at 
the time he made the false repre- 
sentations to the president & general 
manager of the co. on whose informa- 
tion the prosecution was brought, was 
pee a course of similar acts.— 
vt. v. KOMIENSKY (1903), Q. R.12K. B. 
463.—CAN, 




















against accused of cheating by falsely 
representing that he was the dewan of 
an estate & could procure for the com- 
plainant appointinent to the vacant 
post of manager to the estate, 
thereby obtaining a sum of money as 
a pretended security deposit, evidenco 
of instances of similar but uncon- 
nected transactions with other persons, 
before & after the date of the offence 
charged, is admissible not to establish 
the facthwm of the offence but to . 
that the transaction in issue was one 
of a systematic scries of frauds, & that 
the intention of the accused on the 
particular occasion in question was 
dishonest & fraudwent.—-R. v, 
DEBENDRA PROSAD (1909), JI. L. RR. 
36 Calc. 573.—IND. 


4052 xi. Y. & W:- 
were charged with having cheated LB. 
& P., & thereby obtained from them 
various sums of money :—Held: evi- 
dence was adimissible that the same 
three persons had on other occasions 
made proposals of much the same kind 
to other persons to whom they told a 
story, similar in all essential details 
down to the name of the proposed 
lender of the money.—R. v. YAKUB 
ALI (1916), I. L. R. 39 All. 273.—IND. 


4052 xii. —-— J—Ata trial of a 
charge of obtaining money by false 
representations, evidence was admitted 
of similar representations having been 
made by the accused to other persons 
on the same day :—J/eld ; the evidence 
had been competently admitted.— 
GALLAGHER v. PATON, [1909] S. C. (J.) 
50; 46Sc.L. R. 654; 15. L. T. 399.— 
SCOT. 

4.052 xiii.- ———. ]—Where accused 
were charged with theft by means of 
false pretences in that they repre- 
sented to one M. that certain pieces of 
glass wero rough & uncut diamonds 
& thereby induced him to purchase 
them, & a witness was called who 
deposed that shortly prior to such 
representation the accused represented 
to him that they were selling diamonds : 
—Held: that as evidence of similar 
transactions was admissible to show 
guilty knowledge the cvidence was 
rightly admitted.—h. v, KELLER & 
PARKER (1914), C. P. D. 791.—S. AF. 


GC. Facts subsequent to false 
CC 





Seas ela 
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Sect. 4.—Relevant facts—Admissibilily of evidence: 
Sub-sect. 2, B. (h) viii. & ix. 


question prisoner had obtained an advance from 
a pawnbroker upon a chain which he represented 
to be a gold chain, but which was not so, & en- 
deavoured to obtain from other pawnbrokers 
advances upon a ring which he represented to be 
a diamond ring, but which, in the opinion of the 
witnesses, was not so. This ring was not pro- 
duced :—Held: the evidence was_ properly 
admitted. 

(2) The law of evidence is the same in criminal 
& civil suits (LorRD COLERIDGE, C.J.).—R. v. 
FRANCIS (1874), L.R.2C.C.R.128; 43 L.5.M. C. 
97; 30 L. T. 503; 38 J. P. 469; 22 W. R. 663 ; 
12 Cox, C. ©. 612, C. C. R. 


ealmnolaenie :—As to (1) Apld. R. v. Rhodes, eee 1 Q. B. 
s R. us Oliis, [1909 2Q. B. 758. Consd. R. v. Dp 
Refd. R. v. Cooper 878) 4 oe ee 
v, 

B. 





bs 
oS 
= 


(1906) 2 i . B. 389 
lake ». Albion Life ore Aa (1876) 
663: Le T. 


R. v. Stephene ee fc 
1904), 69 J. P. ‘Wratt, (1904) 1 MG 


.v harlesrereh 1910), 4 er 


avone eae 6 Cr. App. Rep. ya en ere (1914), )s 


4057. pears aa) The Criminal Evidence 
Act, 1898 (c. 36), does not enable a deft. to give 
evidence before the grand jury. 

(2) On the trial of an indictment for obtaining 
goods by false pretenccs, if the case for the prose- 
cution is that deft. carried on a sham business, 
evidence of acts by deft. subsequent, as well as 
anterior, to the act charged in the indictment is 


Bator 
we PES 


we 


e 
8 





admissible.—R. v. RHopEs, [1899] 1 Q. B. 77; 68 
L. J. Q. B. 88; 79 L. T. 860; 62 J. P. 774; 47 
W.R. 121; 15 T. L. R. 873; 43 Sol. Jo. 45; 19 


Cox, C. C. 182, C. C. R. 


Annotations oa to (2) Toned: © v. Ollis, [9001 2Q. B. 
768; R. Wyatt, {1904) 1 B. 18 At: Bond, 
{1906] 2 K. B. 389. Refd. mo * Smith (1905), 02 L. T. 

R. v. Chavicswerth (1910), 4 Cr. App. Rep. 167; 
Re v. Stone (1910), 6 Cr. eee Rep. 89; R. v. 0 yle & 
Merchant, {1914] 3 K. R. v. Mason (i914), 111 
L. T. 33 Generally, Penta: R. v. Saunders (1898), 





63 J. P. 24. 

4058. ——— ———.]—-R.. v. Situ, No. 3931, ante. 
4059. ——- ——..]—h.. v. Eis, No. 3819, ante. 
4060. ———-.]|— Upon the trial of an indict- 


ment for obtaining money by false pretences by 
means of worthless cheques, evidence of other & 
similar frauds by prisoner, given in support of an 
indictment for a similar fraud upon another person 
in respect of which prisoner was acquitted, is 
relevant & admissible as illustrating a course of 
conduct showing an intention to deteaud. —R. v. 
arte {1900} 2 Q. B. 758; 69 L. J. Q. B. 918; 


3 L. T. 251; 64 J. P. 518 ; 49 W. R. 76; 16 
ra aA a 477; 44 Sol. Jo. 593; 19 Cox, C. C. 554, 


ane aioe ant d. R. v. Bond, [1906] 2 K. B. 389. 
Preaneee one. 1K. B. 414. Refd. R. v. 


Wrait, (1904 J1 188; R. v. Smith (1905), 92 L. T. 





R. v. Boy. ae Merchant, {1914 B. 339; 
Pepiiis v. Jottery, {1915) 2 K. B. 702; Pine con: 
(1917] 2 K. B. 630; R. vw. Loveesove, {1920} 3K. B. 643. 
4061. .|—On a charge of obtaining 





by false representations, evidence of other earlier 
false statements is admissible to negative a defence 
of belief that the later representations were true.— 
a CHARLESWORTH (1910), 4 Cr. App. Rep. 167, 








4062. ——- ——_.]—-R. v. FisHer, No. 3925, 
ante. 
4063. |—On a charge of obtaining 


by false pretences evidence of, exactly similar 
conduct by deft. on a previous “occasion when a 
similar offence was alleged, though no charge was 


neues representalions—Proo of knowledge of 
falsity. ul —Evidence is admissible of 
facts which are subsequent to the false 





of defts. & 


representation, to prove the insolvency 
a very short time after the 
false representation had been made, as 
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made, to that alleged at the trial is admissible.— 
R. v. WILKS (1914), 10 Cr. App. Rep. 16, C. C. A. 
4064. ——— —_——.|—_-R.. v. BURLISON, No. 3976, 


‘ante. 


Obtaining money on forged instrument.|— 
See No. 4089, post. 

4065. Reiteration of same false pretence.| 
—Evidence is admissible of false pretences dis- 
tinct from & made prior to those charged. A re- 
iteration by deft. of the false pretence alleged, made 
subsequently to obtaining the money, & to persons 
other than prosecutor may be proved in evidence. 

——R. v. HAMILTON (1845), 1 Cox, C. C. 244. 

4066. Same false pretence made to other 
persons.|—Prisoner inserted an advertisement in 
a newspaper offering employment to persons who 
would transmit him one shilling’s worth of postage 
stamps, & giving an address. The advertisement 
contained false statements, & upon his being 
apprehended six envelopes addressed to him & 
containing a reply to the advertisement, & a 
shilling’s worth of postage stamps were found upon 
him. 281 other letters contained in a sealed bag 
were produced on the trial by a clerk from the 
post office, & on the bag being opened the letters 
were taken out & read, & appeared to be addressed 
to prisoner replying to his advertisement, & en- 
closing each one shilling’s worth of postage stamps. 
These 281 letters had been stopped & opened by 
the post office authorities before delivery to 
prisoner, & had never been in his possession, or 
their contents brought to his knowledge ; nor was 
there any proof as to their authenticity or other- 
wise :—Held: they were admissible against 
prisoner on an indictment charging him with 
obtaining, & attempting to obtain, money by 
false pretences from four persons other than a 
writers of the letters.—R. v. COOPER (1875), 1 
Q. B.D.19; 45L. J.M.C.15; 83 L. T. 754; 40 
J. P. 150; 24 W. R. 279; 13 Cox, C. C. 123, 
C. Cc. R. 

Aa ae :—Mentd. R. v. Silverlock (1894), 63 L. J. M. C. 











4067. Obtaining credit by fraud——Other fraudu- 
lent obtainings.]~-Upon an indictment for obtain- 
ing credit by means of fraud, it was proved that 
deft. hired furnished apartments from prosecutrix 
& occupied them for three days, when he left 
without paying for them or for the food supplied 
to him. Evidence was admitted that a short 
time previously to the particular transaction deft. 
had gone to several houses & hired apartments & 
left without paying, & that he still owed the money 
when. he went to the house of prosecutrix :—Held . 
the evidence, being evidence of similar acts com 
mitted by deft. at a period immediately precediny 
the commission of the alleged offence, was ad 
missible as tending to establish a systematic cours 
of conduct, & as negativing any accident or mistak: 
or the existence of any reasonable or hones 
motive on his part.—R. v. Wyart, [1904] 1 K. E 
188; 73 L. J. K. B. 15; 68 J. P. 31; 52 W. R 
285; 20 T. L. R. 68; 48 Sol. Jo. 85; 20 Cox 
C. C. 462, C. C. R. 

Annotations :—Consd. R. v. Bond, es B. 389. Foll 


R. v. Walford (1907), 71 J-. R. v. Smit 
ee ter. L. T. 208; R. v. Charlee orth (1910), 4 Cr. Ap; 


4068. .J|—Deft. was charged that hi 
in incurring a debt & liability to a person who 1 
apartments, unlawfully did obtain credit for tl 
amount of the debt & liability by means of frav 
other than false pretences. Evidence was ai 
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an evidence of their knowledge of 
falsity when they made it.—R. 
Boyp, [1896] Q. R. 5 Q. B. 1.—CAN. 
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mitted of other cases in which deft. had shortly 
before obtained credit from persons letting houses 
or apartments, & also from a tradesman for goods 
supplied :—Held: the evidence was admissible 
as tending to establish a system & to negative 
accident or mistake.—R. v. WALFORD (1907), 71 
J. P. 215, C. C. BR. 

4069. Must be criminal offences. |— 
R. v. BAIRD, No. 3936, ante. 


ix. Forgery. 

4070. Forgery—Other forgeries.]—On an indict- 
ment under Forgery Act, 1830 (c. 66), s. 19, for 
engraving or uttering notes of a foreign prince, 
evidence of a recent engraving or uttering notes 
of another foreign prince is admissible, in proof 
of a guilty knowledge.—R. v. BALLS (1836), 1 
Mood. C. C. 470, C. C. Kh. 

4071. ——— ——..|—ht. v. KENNAwWaAY, No. 3922, 








ante. 

4072. Uttering forged document—Uttering of 
other forged documents.|—Ilt. v. TATTreRSALL 
(1801), cited in 1 Bos. & P. N. R. at p. 98; 2 
Leach, at p. 984; 127 E. ht. 304. 

















Annotations :—Refd. R. v. Wylie (1804), 1 Bos. & P. N. R. 
92; R. v. Francis (1874), L. R. 2c. C. R. 128. 
4073. J—R. v. Writer, No. 3892, 
ante. 
4074. -|—Upon an indictment for 


uttering a forged bank-note knowing it to be 
forged: to show prisoner’s knowledge of the note 
mentioned in the indictment being a forgery, 
evidence is admissible of his having a short time 
before uttered another forged bank-note of the 
same manufacture & of a number of others like- 
wise of the same manufacture with his handwriting 
on the back of them, having been in circulation.— 


387 


4075. ——.]—In order to show a guilty 
knowledge, on an indictment for uttering forged 
bank-notes, evidence of another uttering, subse- 
quently to the one charged, is not admissible, 
unless the latter uttering was in some way con- 
nected with the principal case, or it can be shown 
that the notes were of the same manufacture.— 
R. v. TAVERNER (1809), 4 C. & P. 413, n. 

4076. ——- ———.]—R. v. Hopason (1827), 1 
Lew. C. C. 108. 

4077. : If a second uttering be 
made the subject of a distinct indictment, it can- 
not be given in evidence to show a guilty know- 
ledge in a former uttering.—R. v. Smrrut (1827), 
2C. & P. 633. 

Annotation :—Refd. R. v. Furscy (1833), 6 C. & P. 81. 

4078. |—Qu.: if a former uttering 
of a supposed forged note can be given in evidence 
to show guilty knowledge, without producing the 
note, & proving it to be forged.—Q. v. PHILLIPS 
(1829), 1 Lew. C. C. 105. 

4079. -|\—Forged notes of another 
bank may be given in evidence to show guilty 
knowledge, though the subject of another indict- 
ment against the same party.—R. v. KikkKwoopD 
(1830), 1 Lew. C. C. 108. 



































4080. ——.|—R. v. MarriIn (1830), 1 
Lew. C. C. 104. 

4081. fem ase : on an indictment 
for uttering a bill of exchange with a forged 


acceptance, knowing the acceptance to be forged, 
other forged bills of exchange precisely similar, 
passed to prosecutor by prisoner, may be given 
in evidence to show a guilty knowledge in prisoner, 
though they were not passed till about a month 
after the uttering for which prisoner is tried.— 
R. v. SmMitH (18381), 4 C. & P. 411. 


R. v. BALL (1808), 1 Camp. 324; Russ. & Ry. 132. 
Annotations :—Consd. R. v. Gibson ae a Q: B. D. 537. 


Refd. R. v. Foster (1855), 24 L 
Colelough (1882), 15 Cox, C. C. 91. 
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4070 i. Korgery—Other forgerics.|— 
Prisoner, the cashier in the Registrar 
General’s office, was charged with 
forging a receipt. It was prisoner’s 
duty to pay daily into the bank the 
moneys received in the office, & a 
deposit book was kept showing tho 
amounts paid in & purporting to be 
receipted by the bank teller. This 
book was signed by prisoner with a 
fictitious name, there being no such 
person in the bank. It was proved by 
the bank deposit slip that prisoner had 
paid in less amount than that shown 
in the book, which was the correct 
amount received in the office. To 
prove that the deficiency was not 
accidental, a number of bank slips & 
similar forged receipts in the book 
were put in evidence, showing deficient 
amounts paid into the bank on the 
days immediately before & after the 
date of the forgery charged :—Held : 
the evidence wus rightly admitted.— 
R. v. HippILsToNn (1889), 10 N. S. W. 
Li. RR. 280.—AUS. 


4070 ii. ——-—,]—Prisoner was 
indicted along with W.; the first count 
charging W. with forging a circular 
note of the National Bank of Scotland ; 
& the second with uttering it knowing 
it to be forged. Prisoner was charged 
as an accessory before the fact. 
Evidence was admitted showing that 
two persons named F. & H. had been 
tried & convicted in M. of utterin 
similar forged circular notes, printe 
from the same plate as those uttered 
by W.; that prisoner was in M. with 
F., they having arrived & rogisterod 
their names together at the same 
hotel, & occupied adjoining rooms: 
that after F. & H. had been convicted 





4082. 





34; Rv. 





ee was charged with 


forging a bill of exchange ; there were also counts 


for uttering the bill knowing it to be forged. The 


on one charge, they admitted their 
guilt on several others; & a number 
of these circular notes were found on 
Fr. & H., which were produced at the 
trial of prisoner. 
was tondered, it was proved that 
prisoner was in company with W., who 
was proved to have uttered similar 
notes:—Held: the evidence was 
prope received in proof of the guilty 

nowledge of prisoner.—R. v. BENT 
(1886), 10 O. R. 557.—CAN., 


———— ——.]-—Ezr p. HOKE 
kw L. O. S. 705.—CAN. 


4070 iv. ——— ———-.]—_ Rh. v. MCLEAN 
(1906), 39 N. S. R. 147; 1 BE. LL. R. 
334. AN. 








4070 v. .—A_ serics of 
similar transactions which are not the 
offence charged can only be used as 
evidence of the intention of the 
person who forged the document & 
not as evidence of forgery.—KRISHNA 
GOVINDA PAL v. RR. (1915), I. L. RK. 
43 Calc. 783.—IND. 


4072 i. Uttering forged document— 
Uttering of otHer forged documents. ]-— 
On a prosecution for uttering a forged 
cheque knowing it to have been forged, 
evidence of the prisoner having pre- 
viously uttered a forged bill is admis- 
ane v. JAMES (1877), 3 V. L. R. 


4072 ii. ———.]— Prisoner, who 
had been Stamp Distributor of the 

. B. Div., was indicted for uttering 
three law forms with forged stamps 
impressed thereon. The forms which 
were the subject of the indictment 
were those ordinarily used by the 
Stamp Distributer of the Exch. Div., 





& bore his particular mark. It some- 
times happens that, in the process of 
stamping, a second shect of paper is 


{ 
{ 


inadvertently placed under the sheet 
which is brought into contact with the 
die; this second sheet receives an 


' impression, but of a fainter character, 


Before the cvidence . 


& one which can be distinguished 
from the impression mado on the outer 
sheet. These second sheets are termed 
‘* blinds,’’ & are never supposed to 
be issued by the Stamping Department, 
or regarded as gonuine stamps. Tho 
principal defence was that when 
prisoner sont to purchase genuine 
stamps at the Custom House, his 
messonger, cither deceived by the guilty 


| party orin collusion with bim, brought 


' this defence, 


back these ‘** blinds,’’ which were then 
innocently sold by prisoner. ‘l’o mect 
counsel for the Crown 
proposed to give in evidence several 
documents from the files of the Q. B. 
Div., which were on forms headed 
with the printed device used on 
prisoner’s forms, & date-stamps on 
which were proved by the evidence 
of an expert to have been made with 
the same instrument as the forged 
stamps on the documents the subject 


of the indictment; & in the prisoner’s 
office implements were found suitable 
for the forging of such stamps. These 
documents were submitted by the 


learned judge to the jury, notwith- 
standing that prisoner’s counsel ob- 
jected to their reception on the 
ground that there was not sufficicnt 
evidence to connect tho prisoner with 
them :—Held: there was sufficient 
evidence to connect 
documents, & of their having been 
uttered by him; & they were rightly 
submitted to the jury as evidence of 
guilty knowledge in uttering the 
stamped instruments which were the 
subject-matter of the indictment.— 
ae CA halal (1882), 10 L. R. Ir. 
24 _ s 


risoner with these 


co 2 
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bill forged was for £30. Another bill for £20 
purporting to be accepted by the same person & 
uttered by prisoner, was put in evidence to show 
guilty knowledge. ‘The bill for £20 when uttered 
by prisoner had on the back of it several indorse- 
ments :—Held: evidence was admissible to show 
that the indorsements on the bill for £20 were all 
forged, for the purpose of showing the guilty 
knowledge of prisoner at the time he uttered the 
bill. —R. v. DUNN Crow (1843), 8 J. P. 9. 





4083. ——.]|—R. v. JACKSON (1848), 3 
Cox, C. C. 89, n. 
4084, —— |—R. v. Epwarps (1848), 3 





Cox, C. C. 89, n. 
Annotation :—-Refd. R. v. Phillips (1848), 3 Cox, C. C. 88. 

4085. |—Qu.: on an indictment for 
uttering a forged acquittance, not being an in- 
strument of ordinary transmission from hand to 
hand, can similar instruments, uttered by prisoner 
on other occasions, be given in evidence to prove 
a guilty knowledge.—fh. v. Pninuips (1848), 3 Cox, 
Cc. C. 88. 

4086. -.|—On a trial for uttering a 
forged note, scienter, the admissibility of evidence 
of other utterings is not affected by the case of 
R. v. Oddy, No. 4619, post. Such evidence may 
be given on such a charge.—R. v. GREEN (1852), 
3 Car. & Kir. 209. 

4.087. ——.J]—R.  v. 
KF. & F. 78. 

Annotation :—Mentd. R. v. Colelough (1882), 15 Cox, C. C. 92. 

4088. -|\—Upon an indictment for 
uttering a forged bill, the previous uttering by 
prisoner of other bills forged in other names may 
be given in evidence in proof of guilty knowledge. 
—R. v. SALT (1862), 3 F. & Ff. 834. 

4089. |—By means of a cut-out- 
cover letter applt. with three others obtained an 
envelope with a post-mark upon it of a time before 
the start of a horse race, & they dispatched this 
envelope by the agency of one of their number, 
a postman, to a bookmaker, after the result of the 
race had been ascertained, enclosing in it a betting- 
slip purporting to make a bet on the race in ques- 
tion with the intent to defraud the bookmaker :—- 
Held: upon this indictment for endeavouring to 
obtain money from a bookmaker, evidence could 
be given of a similar attempt made by these men 
on the same day & in the same way to obtain 
money from another bookmaker.—lk. v. HOWSE 
(1912), 107 L. T. 239; 76J.P. 1513; 28 T. LL. R. 
186; 56 Sol. Jo. 225; 23 Cox, C. C. 1385; 7 Cr. 
App. Rep. 1038, C. C. A. 

4090. Possession of other forged docu- 
ments.|—-Evidence of uttering a bill of exchange 
knowing it to be forged. And other forged bills 
upon the same house, which were found upon 
prisoner at the time of his apprehension :——Held : 
admissible as evidence of guilty knowledge.— 
R. v. Hove (1806), Russ. & Ry. 120, C. C. RR. 

4091. ——~.]—R. v. MILLARD (1813), Russ. 
& Ry. 245, C. C. R. 

Annotation :-—Refd. R. v. Francis (1874), 22 W. R. 663. 
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4092. |—R. v. SUNDERLAND (1828), 
1 Lew. C. C. 102. 
4093. .|}--Applt. was convicted of the 


uttering of a forged deed. Evidence had been 
PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) x. 


d. To prove guilty knowledge—Utter- , 
ny counterfett cuoin—Poséession | 
attempted disposal—Coins of an un- 
usual kind.J—Kvidence of the pos- a 
session & attempted disposa) of coins 





of an unusual kind is relevant on a 
charge of uttering such coins soon 
afterwards when the factum of uttering 
is denied.—R.», NUR MAHOMED (1883), 
I. L. R. 8 Bom. 223.—IND. 


- _Unlawful possession of coun- 
terfeit coins—Uttcring other counter- 


CriminaL LAW AND PROCEDURE. 


tendered & admitted that two other deeds alleged 
to be forged were found in the possession of applt. 
pointing to a systematic course of swindling by 
the same method. But these deeds were found 
in the possession of applt. after the date of the 
offence charged in the indictment :—Held: the 
evidence was admissible, & this was so whether 
the forgery of these deeds took place before or 
after the commission of the offence charged.— 
R. v. MASon (1914), 111 L. T. 386; 78 J. P. 389: 
24 Cox, C. C. 305; 10 Cr. App. Rep. 169, C. C. A. 
Aon :-—Refd. It. v. Boyle & Morchant, [1914] 3 K. B. 


4094. Possession of implements for forgery— 
Possession of other similar implements.|—~(1) Z. 
was charged with feloniously having in his pos- 
session a lithographic stone, on which was en- 
graved a portion of a Dutch coupon. In the 
presence of an agent of the Dutch consulate, & 
of the person who signed the coupons, & after Z. 
had been told that if he had had anything to do 
with the lithographing it would be better for him 
to tell it, he made a statement :—Held: that 
statement was admissible in evidence against him. 

(2) A second lithographic stone was found in 
Z.’s lodgings, in respect of which another indict- 
ment had been preferred against him :—Held: 
it was competent for the prosecution to _ 
evidence on the trial of the first indictment of 
what was on the second stone.—R. v. ZEIGER'r 
(1867), 31 J. P. 598; 10 Cox, C. C. 555, 

4095. J|—R. +. ALBRECHT (1910), 4 
Cr. App. Rep. 231, GC. C. A. 








x. Coinage Offences. 


4096. To prove guilty knowledge —- Making 
counterfeit coin—Uttering counterfeit coin.]—-On 
the trial of an indictment for making counterfeit 
coins, evidence of uttering a counterfeit coin is 
admissible if it tends to prove scienter.—R. v. 
Rowtanps (1909), 3 Cr. App. Rep. 224, ©. C. A. 

4097. —-— Uttering counterfeit coin—Uttering 
coin of different denomination./—On an indict- 
ment for uttering a counterfeit crown picce know- 
ing it to be counterfeit, proof that prisoner, on a 
day subsequent to the day of such uttering, 
uttered a counterfeit shilling, is admissible to 
prove the guilty knowledge of prisoner.—R. v. 
FORSTER (1855), Dears. C. C. 456; 19 J. P. 280; 
3 °C. L. R. 681; 6 Cox, C. C. 521; sub nom. R. v. 
Foster, 24 L. J. M. C. 184; 25 L. T. O. S. 119: 
1 Jur. N.S. 407; 3 W. R. 411, C0. C. RB. 

4098. Previous conviction for uttering 
not admitted.|—-On an indictinent for uttering a 
counterfeit. coin after a previous conviction, such 
previous conviction for uttering false coin cannot 
be put in evidence for the purpose of proving 
guilty knowledge.—R. v. Goopwin (1867), 10 
Cox, C. C. 534. 

4099. ——— Unlawful possession of counterfeit 
coin—Possession of others at subsequent date.]— 
R. v. HARRISON (1834), 2 Lew. GC. ©. 118. 

4100. Possession of coining implements— 
Evidence of uttering counterfeit coin.}—Prisoner 
was indicted for knowingly & without lawful 
excuse having in his custody & possession a mould 
on which was impressed the figure & apparent 
resemblance of the obverse side of a half-crown. 
The mould was found in the house of prisoner, 











feit coin.}—Where two panels were 
charged with having base coin in their 
possession at the time of uttering other 
base coin :—Held: it was sufficient 
to establish the offences under the 
statute against both prisoners, to show 
that they were acting under a common 
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who had previously passed a bad _ half-crown ; 
but there was no evidence to show that the half- 
crown had been made in the mould :—Held: there 
was sufficient evidence to go to the jury. 
Upon a trial for felony, other felonies which 
have a tendency to establish the scienter may be 
given in evidence for that purpose.—R. v. WEEKS 
(1861), Le. & Ca. 18; 30L. J.M.C. 141; 4 1. T. 
373; 25 J. P. 357; 7 Jur. N. S. 472; 9 W. KR. 
5533; 8 Cox, C. C. 455, C. C. R. 
Annotation :—Refd. It. v. Bond, [1906] 2 K. B. 389. 


xi. Malicious Damage to Property. 


4101. Administering poison to horses—Admini- 
stration of poison on another occasion.|——-On an in- 
dictment for administering sulphuric acid to eight 
horses, with intent to kill them. Prosecutor may 
give evidence of administering, at different times, 
to show the intent.—R. v. Moaa (1830), 4 C. & P. 
364. 

4102. Arson—Presence at former incendiary 
fire.|-—A. was indicted for wilfully setting fire to 
a vick, by firing a gun, close to it, on Mar. 29 :— 
Held: evidence that the rick was also on fire on 
Mar. 28, & that prisoner was then close to it, 
having a gun in his hand, is receivable to show 
that the fire on the 29th was not accidental.—R. 
v. DossEtT (1846), 2 Car. & Kir. 306; 2 Cox, C. C. 
243. 

Annotation :—Consd. Makin v. A.-G. for New South Wales, 


1894] A.C. 57. Refd. R. v. Harris (1864), 4 F. & F, 342 ; 
R. v. Bond, {1906] 2 K. B. 389. 








4103. —— J—R. v. Taytor, No. 3928, 
ante. 

4104, ———.]-—R. v. llarris, No. 3975, ante. 

4105. Intent to defraud insurance company 


—Previous claims.]|—Upon a trial for arson with 
intent to defraud an insurance company, evidence 
that prisoner had made claims on two other in- 
surance companics in respect of fires, which had 
occurred in two other houses, which he had 
occupied previously & in succession, was admitted 
for the purpose of showing that the fire which 
formed the subject of the trial was the result of 
design & not of accident.—R. v. Gray (1866), 
4b. & BF. 1102. 


Annotations :-—Consd. R. v. Flannagan & Higgins (1884), 
15 Cox, C. C. 403; Makin v. A.-G. for New South Wales, 
{[I804] A. C. 57. Refd. R. v. Francis (1874), L. R. 2 
C.C. R. 1283 R.w Bond, [1906] 2 K. B. 389, 





design in uttering, although one of 
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xii. Other Cases. 


4106. Making false declaration—-Evidence of 
contemporaneous forgeries to support declaration.] 
—Where a person is indicted for having made a 
false declaration as to a fire having taken place 
at his house, evidence may be given, that, with 
the declaration, he sent a certificate, which stated 
the fire to have occurred, & that the signatures to 
that certificate are all forgeries, as this evidence 
may go to show that the declaration was wilfully 
false.—R. v. BoYNEsS (1843), 1 Car. & Kir. 65. 

4107. Evidence of previous false declara- 
tion.|—Applt. was convicted of suborning J. 
to make a false statement for insertion in a register 
of births. At the trial evidence was admitted 
that applt. had made a false entry in a register of 





' births on a previous occasion :—Held: the evi- 


dence, being relevant to the issue in this case, was 
properly admitted.—R. v. SALDANHA (1920), 90 
L J. K. B. 97; 123 L. T. 624; 85 J. P. 473 26 
Cox, © ©. 630, C. C. A. 

4108. Living on earnings of prostitution. --Charge 
made as to one day——Evidence as to other days.|—- 
R. v. Hin, R. vo. CHURCHMAN, No. 3910, ante. 

4109. Betting on licensed premises— Betting 
slips found—Evidence of similar slips in use on 
premises at previous dates.|—-Deft. was indicted 
for offences against the Betting Act, 1853 (c. 119), 
committed on Nov. 18. He had been arrested in 
a public-house, & upon him were found betting 
slips containing the names of horses, the amounts 
for which they were to be backed, & the names 
of the persons backing them. In the parlour of 
the public-house were found a large number of 
betting slips of the same character as those found 
on deft. Evidence was admitted to show that 
betting slips similar to those found on deft. & to 
those found on the premises on Nov. 13 had 
previously to that date been frequently received 
from customers at the public-house by the licensee, 
& had been forwarded on by him to deft. :— 
Held: such evidence was admissible.—R. 2. 
MEAN (1904), 69 J. P. 273; 21 T. L. R. 172, 
Annotation :-—Relid. hR. v. Rodley, [1913) 3 K. B. 468. 


4110. Permitting persons of disorderly character 
to assemble on licensed premises—Assembly of 
prostitutes—Evidence of previous attendances of 


fruit trees respectively of M. & C. |; could have been convicted of con- 


them only had possession of the base 
coin. —H.M. ADVOCATE v. SUTHERLAND 
-- GIBSON (1848), 1 J. Shaw, Just. 135. 
- SCOT. 
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f£. Arson—Intent to defraud insur- 
ance co.—Conspiracy— Previous sug- 
gestion. }—Deft. was tried & convicted 
upon w charge of conspiring with G. 
to commit an indictable offence, 
namely, with intent to defraud, to set 
fire to a store belonging to deft. :— 
fleld;: there was legal evidence to 
support the conviction. At the trial 
LL. swore that nearly a year before the 
fire in question, deft. suggested to him 
(.) that he (L.) should burn down a 
building belonging to deft., which deft. 
told 1. was insured for $600 :—J/eld : 
the evidence of L. was of a similar act 
to that charged, whether it were looked 
at as an attempt to form a conspiracy 
with L., which failed, or an attempt to 
commit the crime of arson itself, the 
intent of arson being the intent of a 
conspiracy to comnmit it.—R. v. WuO.SON 
(1911), 19 W. L. RR. 657; 1 W. WwW. R. 
272.—CAN. 

g. Destroying trees—Similar acts— 
Subject of another indictment.}—Two 
indictments were preferred against 
defts. for feloniously destroying the 


The offences charged were proved to 
have been committed on the same 
night, & the injury complained of was 
done in the same manner in both cases. 
Defts. were put on their trial on the 
charge of destroying M.’s trees; & 
evidence relating to the offence charged 
in the other indictment was admitted 
as showing that the offences had been 
committed by tho same _ person :— 
Held: the evidence was properly 
received.—R. v. MCDONALD (1886), 10 
O. R. 553.—CAN. 
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h. Ce eee to bribe police 
officer—Evidence of previous attempts. }- 
The applt. was informed against on a 
charge of attempting to bribe a 
detective officer on Keb. 21, 1903. At 
the trial the officer gave evidence of a 
previous attempt to bribe him on 
Feb. 4:-—lfeld: evidence might be 
given of a similar offence upon 

rior date.—R. v. SMALL (1903), 5 

. A. L. R. 85.—AUS. 

k. Conspiracy to defraud munici- 
pality—Hvidence of other attempts.}— 
Applt. was indicted & convicted of 
conspiring with S. & others to defraud 
@ municipality by fraudulent means. 
The municipality had been defrauded 
at three different places, & accused 


spiracy with a ditferent person in cach 
place. There was no evidence to show 
that these persons were connected in 
any wuy or even knew one another ;-— 
ITeld: evidence regarding the further 
offence was admissiblo.—RAPLEY v. 
R., [1914] 17 W.A. L. R. 26.—AUS. 


]. Conspiracy to defraud — Other 


attempts.J--R. vv. SMWEPPARD (1893), 
Q. R. 4 Q. B. 470.—CAN. 
m. Secret comniission—Evidence of 





previous payments of secret commission, | 
—-Accused, a conductor in the employ 
of C. N. R., whose duty it was to spot 
cars for the use of farmers under the 
Grain Act, was convicted for having 
accepted certain sums of money from 
farmers for spotting cars at a railway 
station on the railway, where there 
was no agent :-—Held: evidence of 
other farmers, whose names were not 
mentioned in the charge, that they had 
paid the accused for spotting cars, 
although not admissible to prove the 
main facts of the case, was admissible 
to rebut by anticipation the defence 
of innocent motive & want of design, 
& to show the state of mind of the 
parties with regard to the facts proved. 
—R. ve. Howes (1914), 30 W. L 


60: 7 W. W. R. 683: 20D. ER 
283.—CAN. 
n. “ Wrongfully dd? without legal 


authority besetting ’’—Previous acts of 
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Sub-sect. 2, B. (h) xvii. & C.3 sub-sects. 3, 4 
& 5, A.] | 


same prostitutes.|—-On the hearing of an informa- 
tion before two justices of the peace, preferred 
under the 9 Geo. 4, c. 61, against a person licensed 
to sell excisable liquors by retail, for that he did 
‘‘ unlawfully & knowingly permit & suffer persons 
of notoriously bad character to assemble & meet 
together in his house & premises’’:—Held: it 
having been proved that on the occasion in ques- 
tion a number of prostitutes assembled & met 
together at the house of deft., it was admissible 
evidence against him that on a previous occasion 
several of the same prostitutes assembled & met 
together at his house.-—PARKER v. GREEN (1862), 
2B. & S. 299; 31 L. J. M. ©. 188; 6 L. T. 46; 
26 J. P. 247; 8 Jur. N.S. 409; 10 W. R. 316; 9 
Cox, CO. C. 169; 121 E. R. 1084. 

4111. Libel—Evidence of other similar libels.}|— 
To prove deft. author of a libel, evidence of other 
libels written by the same person & concerning 
the same subject may be received.—R. v. PEARCE 
(1791), Peake, 106. 

See, further, LIBEL & SLANDER. 

4112. Aiding & abetting bankruptcy offence— 
Purchase at undervalue Evidence of previous 
purchase at undervalue.}—When buying at an 
undervalue is charged as aiding & abetting a 
bankruptcy offence, evidence of a previous pur- 


accused.}—In a prosecution for ‘f wrong- 997 ; 


[1923] 3 D. L. R. 707; 40 Can. 
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chase by the accused at an undervalue is admis- 
sible against him.—R. v. FINEGoLD (1923), 17 
Cr. App. Rep. 75. 


C. Criminal Acts of Accused subsequent to Charge. 
4118. General rule.|—-R. v. SmiTrH, No. 4081, 


ante. 
4114. Abortion.]—R. v. CaLpEr, No. 3993, ante. 








4115. |—R. v. DALE, No. 3998, ante. 
4116. ———.]—R. v. Pau, No. 3995, ante. 
4117, ———.|—-R. v. THomson, No. 3997, ante. 
4118. Wounding.J|—R. v. MaHony, No. 4019, 
ante. 
4119. Poisoning.|—R. v. GEERING, No. 3937, 
ante. 
4120. ——.]—R. v. Henson, No. 3882, ante. 
4121. .J|—R. v. ARMSTRONG, No. 3988, ante. 
4122. Rape.|—R. v. REARDEN, No. 3914, anie. 
4123. Stabbing.|—R.v. CRIcKMER, No. 3920, ante. 
4124, Incest.j—R. v. STONE, No. 4012, ante. 


Sus-sect. 3.—AcTS OF KNOWN THIRD PaRry. 

4125. Betting on licensed premises—Conviction 
of bookmaker—Using same premises.|—-On a sum- 
mons against the holder of a justices’ licence for 
suffering his premises to be used in contravention 
of the Betting Act, 1853 (c. 119), the conviction 
of a bookmaker for using the premises on the 


on Dec. 1, 1859, on a bridge over the 


fully & without legal authority be- 
setting,’? where the intention of defts. 
is in question, evidence of previous 
ucts of the accused is admissible.~— 
TOPPIN v, FERON (1907), 43 I. L. T. 
190.—IR. 

o. Perjury & subornation of perjury 
—Previous attempts to suborn other 
persons not connected with charge.) 
—-Where accused was charged with 
perjury & subornation of ey. & 
evidence was admitted, though not 
objected to at the trial, to the effect 
that. accused had also attempted to 
suborn other pcrsons not connected 
with the charge :—Held: its admis- 
sion must nocessarily have, & had, in 
fact, prejudiced the accused, & that the 
conviction should therefore be quashed. 
—NR. vv. ALII ANMED (1913), T. P. D. 
500.~-S. AF. 


p. Sedition ---Previous design evidenced 
by subsequent overt acts.}—It is not 
objectionable in an indictment under 
11 & 12 Vict. c. 12, to libel a previous 
design as evidenced by subsequent 
overt, acts.—H.M. ADVOCATE v. CUM- 
MING (1848), J. Shaw, Just. 17.—SCOT. 


q. Poaching — Previous convictions 
for poaching offences.}— In a case 
of poaching, previous convictions are 
relevant articles in evidence for the 
jury in determining whether’ the 
purpose for which a panel unlawfully 
entered land was to take or destroy 
game.—H.M. ADVOCATE v. GRANGER 
(1863), 4 Irv. 432; 36 Se. Jur. 3.— 
SCOT. 


r. Riotous mob acting of common 
purpose—Mecting held previous to date 
charged—Events at meeting—Subsequent 
action by authorities.}—Upon a charge 
that the panels did formn part of a 
riotous mob acting of common purpose, 
proof allowed that a meeting was held 
previous to the date in the indictment 
of the alleged mobbing & rioting, what 
took place at the meeting, & the action 
of the authorities subsequent to it.— 
H.M. ADVOCATE v. MACLEOD (1888), 
1 White, 554.—SCOT. 


s. Keeping bawdy house—LEvidence of 
bad reputation.]—On a charge of keep- 
ing a bawdy house, evidence of the bad 
reputation of the house is inadmissible. 
—R. v. PinperR, [1923] 2 W. W. R. 


Crim. Cas. 272.,—CAN. 
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4113 i. General rule.]}—The conduct 
of an accused subsequent to tho 
commission of the act charged is highly 
important & relevant whenever it 
tends to throw light upon that act, 
& the motive with which it was com- 
mitted, & the fact that the evidence 
bringing out such conduct shows 
incidentally the commission of acts 
of dishonesty or crime other than the 
one with which the accused is charged 
does not affect its adimissibility.— 
R. v. LETAIN, [1918] 1 W. W. R. 505; 
29 Can. Crim. Cas. 389.—CAN. 


t. False retences.|—The prisoner 
was charged on an indictment con- 
taining two counts: (1) obtaining 
money partly by a false pretence & 
partly by a wilfully falsc promise, & 
(2) obtaining money by false pretences. 
He gave a cheque on a bank where he 
had no account in part payment of a 
buggy. Evidence was given of several 
similar transactions at short intervals 
after the commission of the offence 
charged :—Held: evidence of the 
subsequent similar transactions was 
admissible.-—R. v. ROWE (1909), 9 
S. R. N.S. W. 747.—AUS 


a. Indecent assault.}—Upon the trial 
of prisoner, a school teacher, for 
un indecent assault upon one of his 
scholars, he forbade the prosecutrix 
telling her parents what had happened. 
After the prosecutrix had given evi- 
dence of the assault, evidence was 
tendered of the conduct of the prisoner 
towards her subsequent to the assault : 
—Held: the evidence was admissible 
as tending to show the indccent. qualit 
of the same transaction as that wit 
which prisoner was charged.-—R. v. 
CHUTE (1882), 46 U. C. R. 555.—CAN, 

b. Inducing witness to give false 
evidence. ]|-~DOE d. CRAIG v. ANGLESEA 
(KARL) (1743), 17 State Tr. 1139.—IR. 
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c. Murder—Presence of witness at 
crime—Evidence of aiibi.}—Prisoner 
being indicted for the murder of H., 
the principal witness for the Crown 
stated that the crime was committed 


river D., & that prisoner & 8., who had 
been previously tried & acquitted, 
threw H. over the parapey of the bridge 
into theriver. Counsel for the prisoner 
then proposed to prove by D. that 8. 
was at his place, fifty miles off, on that 
evening, but the judge rejected the 
evidence, saying that might be 
called, & if contradicted might be 
confirmed by other testimony. 38. was 
called, & swore that he was not present 
at the time, but he not being contra- 
dicted D. was not examined :—Held ; 
the presence of S. was a fact material 
to the inquiry, & D. should have been 
admitted when  tendered.—R.  t, 
BROWN (1861), 21 U. C. R. 330.—CAN. 


d. Presence of a witness at par- 
ticular place at particular time.)--- 
The statement of a witness for the 
defence, that a witness for the prose- 
cution was at a particular place at a 
particular time & consequently could 
not then have been at another place 
where the latter states he was & saw 
the accused persons, is properly 
admissible in evidence, even though the 
witness for the prosccution may not 
himself have been cross-examined on 
the point. — R. v. SAKNARAM MUKUNDJI 
(1874), 11 Bom. 166.—IND. 


e. -}—Upon a trial for 
stabbing with intent to kill, evidence 
having been given that the offence 
was committed by the prisoner A., 
& B. being present, proof was admitted 
of an alibi of A. & B.—R. v. Nasil 
(1832), 1 Craw. & D. 178.—IR. 


f. .}~Prisoners were in- 
dicted with one M., who was not on 
his trial, as principals in the first & 
second degrees, & some of the Crown 
witnesses stated that he was present 
at the commission of the crime :— 
Held: the prisoners might examine 
witnesses for the purpose of proving 
that . was not present.—lh. v. 
He gels (1838), Craw. & D., Abr. C. 














g. Riot—Iresence of witness al 
riot—-EKvidence of others as to his 
presence. |—Prisoners, with C., who was 
not on his trial, were indicted for a 
riot, & one of the witnesses for the 
Crown deposed that he saw C. at the 
riot :—Held: prisoners were entitled 
to examine witnesses to prove that C. 
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occasion in question for the purpose of betting 
with persons resorting thereto is not admissible 
in evidence for the purpose of proving that betting 
took place on the premises.—TAYLOR v. WILSON 
(1911), 106 L. T. 44; 76 J. P. 68; 28 T. L. R. 
97; 22 Cox, C. CO. 647, D. C. 


SuB-sect. 4.—ACTS OF UNKNOWN PERSON. 


4126. Forgery—In same _ handwriting.]|—Upon 
an indictment charging one prisoner with having 
uttered a forged order, & charging another with 
having incited the former to the commission of 
such felony, evidence of other orders of the same 
character & in the same handwriting having been 
previously uttered by some person unknown, is 
not admissible against either of the prisoners, 
although the handwriting was proved to be that 
of the accessory.—R. v. SULLIVAN & PEARCE 
(1846), 2 Cox, C. C. 80. 

4127. Arson-—Previous attempts.|—-Under an 
indictment for arson, where the prisoner was 
charged with wilfully setting fire to her master’s 
house :—Held: two previous & abortive attempts 
to set fire to different portions of the same premises 
were admissible, though there was no evidence to 
connect the prisoner with either of them. 

This evidence may be used for the purpose of 
showing that the present fire could not have been 
the result of accident (Sir F. Pont.ocKk, C.B.) — 
R. v. BAILEY (1847), 9 L. T. O. S. 2713; 2 Cox, 
Cc. C0. 31). 

4128. Three card trick—Return of money to 


was not at the riot.-—R. v. CAMPBELL 
(1831), Craw. & D. Abr. C. 581, n.——IR. 

h. Forgery—Finding papers bvear- 
ing counterfeit marks— In house of 
witness for defence—~Accused having: 
similar papers in his possession. }-— 
During the course of a police investi- 


witness, 
G., a 


medical witness, 


to describe her symptome. 
medical witness, 
as to the symptoms 
such evidence was 
G., having 
the witness, F., give her evidence as 
to the symptoms, 
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prosecutor.|— Whether a particular incident in the 
play of the three card trick is ‘“‘ a fraud or unlawful 
device or ill practice’ within Gaming Act, 1845 
(c. 109), s. 17, is a question for the jury, provided 
that the cheating alleged must take place during 
the play. Evidence that immediately after prose- 
cutor complained of being defrauded a stranger 
gave him money is admissible as part of the res 
gester.—R. v. Moore (1914), 10 Cr. App. Rep. 54. 


SuB-SECT. 5.—STATEMENTS OF 
THAN ACCUSED. 


A. In General. 


4129. False denial by wife—-In absence of 
husband.|—The false denial of the husband by the 
wife, though not directly proved to have been by 
his authority, or in his hearing, to custom-house 
officers coming to his house to search for uncus- 
tomed goods, immediately after discovered by 
them on his premises, is admissible evidence, as a 
part of the res geste, on the trial of an information 
for penalties against the husband, for possessing | 
the goods with a guilty knowledge.—A.-G. v. 
Goop (1825), M‘Cle. & Yo. 286; 148 KE. R. 421. 


Annotations :-—Refd. Re Disputed Adjudication (1850), 15 
1 7 Poe 8. Mentd. Simpson v. Clayton (1836), 2 Bing. 


4130. Evidence of convicted persons—To estab- 
lish their alibi—Admissible on trial of prisoner for 
same offence.|—Where evidence is given that per- 
sons previously convicted of an offence, which is 
now charged to have been committed by prisoner 


PERSONS OTHER 
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o. Statement as to eleven sheep— 
Charge only as to theft of two.}—lIf a 
conversation arise between two persons 
relating to a large quantity of goods 
or a great number of animals, some 
only of which a prisoner is charged 


was asked 
of F. :-—lHeld: 
adniissible, the 
heard 


might be asked 


gation into a complaint of theft, the 
house of accused was searched, & a 
bundle of papers, about 58 in number, 
were found, which were alleged to be 
forgerics, or preparations for forgeries. 
Accused was thereupon committed to 
the Ct. of Session on a charge under 
sect. 475 of the Penal Code. A few 
days before the trial of accused the 
police searched the house of 8., who 
was a witness for the defence, & there 
discovered a batch of suspicious papers 
which were produced at the trial, & 
put in as evidence aguinst accused :— 
Held: the suspicious papers found in 
8.’s house were not admissible in 
evidence against the accused.~—-R. v. 
ABAJI RAMCHANDRA (1890), I. L. RK. 
15 Bom. 189.—IND. 


k. Brothel keeping — Evidence of 
female frequenting.}—A woman was 
charged in Scotland with keeping & 
managing as a brothel the house 
occupied by her. At the trial a police 
constable in his evidence stated that 
during the period in question he had 
observed a woman known to him as 
G. enter the house. He was then 
asked what he knew of the character 
of G., who was not tendered as a witness. 
The police magistrate sustained an 
objection to the question, & found the 
charge not proven :—Held: the evi- 
dence was competent as to the cha- 
racter of persons frequenting the house, 
& should have een admitted.— 
MACPHERSON v. Crisp, [1919] S. C. 
(J.) 1.—SCOT. 

1, Murder by poisoning—HEvidence 
of person tasting same draught as 
deceased took.j—In an_ indictment 
against B., for the murder of D. by 
having administered to her a potion 
containing poison, F., who had tasted 
® portion of the same draught as the 
deceased had taken, was called as a 


whether in his opinion as a medical 
man, such symptoms were those of a 
person under the influence of poison.— 
ia v. THOMPSON (1849), 1 Ir. Jur. 207.— 


m. Resel-—Evidence as to character 
of person from whom accused received 
goods.}—In a suspension of a con- 
vietion of the crime of reset :—Held : 
it was competent for prosecutor to 
lead evidence as to the character of 
the person from whom the accused in 
his declaration stated that he had 
received the goods alleged to have been 
resetted, & who was not in the Crown 
list of witnesses, &, though cited for 
the panel, did not appear.—GRACIR 
v. STUARYE (1884), 11 KR. (Ct. of Sess.) 
22; 21 8c. L. R. 526.—SCOT. 


n. Incest—Evidence of mother as 
to paternity of daughter.j—Accused 
pleaded not guilty to a charge of 
incest alleged to have been committed 
with his natural daughter. The 
mother of the girl was called as a 
witness for the Crown, stated that she 
had had intercourse with R. resulting 
in the birth of the girl, & in cross- 
examination denied having been found 
under compromising circumstances 
with a man other than the prisoner. 
¥or the defence, a witness was called 
& asked about the conduct of the 
mother with this other man. This 
evidence was objected to, & was held 
to be inadmissible, on the ground that 
the defence was bound by the negative 
answer given by the witness for the 
Crown :—Held: the evidence should 
have been admitted as being relevant 
to the issue as to who was the father 
of the girl, & not going only to the 
character of the witness... v. 
RICHARDS 
285.—S. AF 


(1908), 3 Buch. A. Cc. 


with stealing or feloniously receiving, 
the conversation is admissible in 
evidence.—-R. 7. KING (1871), 10 
N.S. W. 5. C. R. 308.--AUS. 

p. Murder by poisoning—-Statements 
of deceased — Whilst suffering nain.] 
—R.v. BERUBE (1852), 3 L. C. RR. 212. 
—CAN. 

q. Statement of constable — Made 
when searching accused’s house.}— 
Where accused was charged with 
attempting to murder her child, the 
chief constable’s statement, he having 
gone to search the house of accused, 
that he had information that the 
accused was about to kill the child, 
was most improperly admitted as 
evidence against tho accused.—R. v. 
CHIMA (1871), 8 Bom. 164.-——IND. 


r. Statement as to declarutions of 
prosecutor.j}—Declarations of prose- 
cutor may be given in evidence by 
another person, although prosecutor 
himself has been examined.—R. v, 
SHORT (1842), Arm. M. & O. 322.—IR. 

s. Statement by resetter-—When ar- 
rested—To identify him as party 
whose house other prisoners frequented. ] 
—Two panels were charged with theft 
of two #50 notes & a third was charged 
in the samo indictment with reset & 
fugitated for non-appearance :—Held : 
a letter written & statements made by 
the alleged resetter when taken into 
custody in consequence of uttcring one 
of the notes were resceivable as 
evidence on the trial of the other panels 
to the effect of identifying hin as a 
party whose house they frequented.— 
H.M. ApvocaTE v. BURNET (1851), 
24 Se. Jur. 12.—SCOT. 

t. Contradictory statements.}—On a 
trial for theft the Crown, puucipeluns 
that a witness would make an adverse 
evidence, 


statement, presented in 


392 


Sect. 4.—Relevant facts—Admiasibility of evidence: 
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at the bar, were in fact the guilty parties, the 
evidence of such convicted persons, though estab- 
lishing only their own alibi, is admissible.— 
R. v. DyTcCHE (1890), 17 Cox, C. C. 39. 





B. Statements made in Absence of Accused. 


4181. To explain material facts.|—-In a case of 
manslaughter it was proved that deceased was at 
an inn for three days, & that the innkeeper asked 
him what his name was, & that, while there, letters 
arrived at the inn directed in that name, which 
letters were delivered to deceased, & received by 
him :-—Held: the innkeeper might be asked what 
name deceased gave.—R. v. TIMMINS (1836), 7 
C. & P. 499. 

4132. To fix time of conversation with accused.] 
——-Where it was material to ascertain the time 
when a certain conversation took place between 
prisoner & a witness, a remark made subsequently 
by the witness to another person, in prisoner’s 
absence, was admitted as evidence, for the purpose 
of establishing the period of such conversation.— 
Rk. v. RICHARDSON (1846), 1 Cox, C. C. 361. 

4133. To rebut case for defence.|—In an in- 
dictment for perjury, the perjury was alleged to 
have been committed on the trial of an indict- 
ment against B., for setting fire to a certain barn 


against objection, before calling him, 
a written record of a statement he had 


Rape.|—While the injured person 
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of one P. A witness for the prosecution, called 
to prove that B. was not at the barn at the time 
it was set on fire, & consequently that the evidence 
of deft., who swore at the trial that he had seen 
B. set it on fire, was false, admitted on cross- 
examination that he had given a different account 
on the former trial, & had on that occasion corro- 
borated the testimony of the present deft., but 
now alleged that he was pursuaded by W., who had 
left England, to forswear himself on the former 
trial:—Held: on re-examination the witness 
might be asked whether he had made a statement 
to (., immediately after the trial respecting his 
evidence & respecting W., & C. might be called 
to corroborate him as to the general fact; but 
the particulars of the statement to C. were inad- 
missible, & a person who was present at the inter- 
view between the witness & W. might be called to 
prove the fact of the conversation, but not the 
particulars.-—R. v. NEVILLE (1852), 6 Cox, C. C. 69. 

4134. .|—R. v. HORSFORD (1898), cited in 
62 J. P. at p. 459. 


C. Statements made in Presence of Accused. 

4135. When admitted by accused—Receivable 
in evidence.]|—Upon the trial of a prisoner for 
feloniously receiving stolen property, a list of the 
stolen articles which prisoner had bought, was 
received in evidence in order to show that he had 
bought at an under value. The circumstances 




















woman to whom, it appeared, prisoner 
had first: been married, but which was 


made contradictory to his expected | 


adverse statement :—Held: the evi- 
dence was inadmissible & its admission 
was a good ground for setting aside the 
conviction.—R. v. MARCENIUK, [1923] 
3 W. W. KR. 758.—CAN. 
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General rule. }+—statements made 
in the absence of the accused by 
persons engaged in an unlawful act 
are not evidence against the accused 
who had given directions for such act, 
unless it appear that all the parties 
were engaged on such act with a 
common unlawful object.—-R. — v. 
PRTICHERINI (1855), 7 Cox, ©. C. 79. 


4131 i. Zo explain material facts. }— 
Crown tendcred in evidence a con- 
versation between a detective officer 
é& prisoner in which the officer told 
prisoner that Mrs. P. had made a 
statement regarding prisoner's where- 


abouts at a certain time. Prisoner 
denied Mrs. P.’s statement. After 
objection the conversation was ad- 
mitted. 4 


In his summing up judge cautioned 
the jury that as prisoner had denied 
the truth of what Mrs. P. was alleged 
to have said it was no evidence against 
him of the fact :—J/eld: the evidence 
was admissible.—N. v. EKYLES (1917), 
178. R.N. 8. W. 377.—AUS. 

b. ——-- Keeping  brothel—Conver- 
sation of persons not called as wit- 
nesses—Overheard by policemen. |—Ac- 
cused was charged with keeping a 
brothel, contrary to Criminal Law 
Amendment Act, 1885, 5. 3. Two 
policemen, who had been stationed 
outside the house to watch the 
premises, spoke to conversations 
tending to incriminate accused which 
they had overheard passing between 
inmates of the house outwith the 
presence of accused. None of these 

ersons were called as witnesses :— 

eld; that the evidence was competent 
to explain the character of the house. 
M‘LAREN Vv. MACLEOD (1913), 7 Adam, 
110.—SOOT. 

0. Kztra-judicial confessions of ac- 
cused’s sister.J—R. v. GUAY (1874), 
18 L. C. J. 306.—CAN. 


d. Complaint of injured person— 


should make her complaint as soon as 
possible aftcr the commission of the 
offence, yet no specific time being 
fixed therefore by law, evidence may 
be admitted of a complaint made to 
her mother seven days after the 
offence ; but the jury may & should 
weigh the interval which clapsed 
before complaint was made, when 
considering the probability of his truth. 

On a trial for rape that fact that the 
injured person made a complaint & 
the particulars or detail of the com- 
plaint are admissible as evidence-in- 
chief for the prosecution to confirm 
the testimony of the injured person 
& disprove consent on her part.--- 
R.v. RLeENDEAU (1900), Q. R. 9 Q. B. 
147; Q. R. 10 Q. B. 584. - CAN. 


0. Keeping gaming house-—Confes- 
sion by person found by police in 
house.}—Upon the trial of accused on 
a charge of unlawfully keeping a 
common gaming house :—Held; evi- 
dence of a confession made by one of 
the porsons found by the police in the 
house, implicating accused, was not 
receivable as evidence against the 
accused.—R. v. Ske Woo (1910), 13 
W.L. R. 625.---CAN. 


f. Lottery—Representations by agents 
to customers that lots were drawn.) 
——R. v. LUMGAIR (1911), 20 O. W. Rh. 
563; 3 O. W.N. 309; 19 Can. Crim. 
Cas. 123.—CAN. 


ge. Sworn information as to aasail- 
laniti—feloniously shooting with intent 
tu murder. |j\—Indictment for feloniously 
shooting at M., with inteut to murder 
him. It appeared that M., after the 
offence was committed, & shortly 
before his death, swore informations, 
in which he stated that he believed one 
1. was the person who fired at & 
wounded him; & on the following day, 
M. swore a further information in the 
rescnce of P. in which he positively 
dentified P. as the person who fired 
the shot. Prisoner was not present 
when any of the informations were 
taken :—Held: tho latter information 
might be proved, & read in evidence in 
favour of prisoner.—R. v. M‘TEAGUE 
(1841), 2 Craw. & D. 252.—IR. 


h. Statement by first wife as to her 
religious belief—Bigamy.J—On a trial 
for bigamy, statements made by the 


not made in his presence, as to the 
religious persuasion to which she 
belonged are not adinissible in evidence. 
-R. aa (1842), 2 Craw. & T). 
391.—IR. 


k. Admission of gpublican’s assis- 
tant at inquest Publican charged 
in criminal proceedings.|—The admin- 
sions of a publican’s assistant at a 
coroner’s inquest, when a past & gone 
transaction on the publican’s premises 
is being investigated, will not affect 
the publican with criminal liability 
on being proved in criminal proceedings 
subsequently instituted.—DWyIR vt. 
LARKIN (1904), 39 J. L. T. 40.—IR. 


1. Statement as to murder— Made 
by child present at the crime—Within 
48 hours of crime being committed. |-— 
In a trial for murder a child of about 
7 years of age, who was present at the 
time of the alleged murder having been 
examined as a witness :---/leld: it 
was competent to ask the witnesses 
subsequently cxamined what the child 
said in reference to the murder, the 
question referring to a period im- 
mediately subsequent to or within 
48 hours of the commission of the 
crime.—H.M. ADVOCATE Uv. STEWART 
(1855), 2 Irv. 1663; 27 Se. Jur. 408.— 
SCOT. 








m. Statement by absent person to 
witness.}-—Statements made by = an 
ubsent person to a witness outwith the 
presence of an accused :-—//ield: not 
admissible in evidence, although it was 
impossible to adduce the absent person 
who had fled to America, forfeited his 
bail-bond & refused to return.--~H.M. 


ADVOCATE Vv. M‘CONNELIL (1887), 1 
White, 412.—SCOT. 
n. Sworn statement of  witness— 


Who denied all knowledge of crime at 
trial.}—An accused person was con- 
victed of cattle stealing, mainly upon 
the evidence of a little boy. Other 
witnesses for the prosecution denied 
all knowledge of the matter, but a 
sworn statement made by one such 
witness to the police was admitted in 
evidence against the accused though 
not made in his presence :—Held: 
proceedings were irregular.—-H. v. 
BAUGWEZA HLANGUZA (1922), 43 
N. L. Rh. 398.—S. AF. 
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under which the list was written were as follows: 
A police constable asked prisoner to consider when 
he had bought the stolen property, to which 
prisoner replied that his wife should make out a 
list of it, & on the next day prisoner’s wife in her 
husband’s presence handed to another constable 
the list tendered in evidence, saying in her hus- 
band’s hearing, ‘‘ This is a list of what we bought, 
& what we gave for them ” :—Held: the list was 
clearly admissible in evidence.—-R. v. MALLORY 
(1884), 13 Q. B. D. 33; 53. J. M. C. 134; 50 
L. T. 429; 48 J. P. 487; 82 W. R. 721; 15 Cox, 
©. C. 457, €. C. R. 

4136. -|—Where one of two prisoners 
in custody on a charge against them jointly has 
voluntarily made & signed a statement implicating 
the other, & such statement is read over to prisoner 
implicated, & the latter, after being cautioned, 
makes a confession which is taken down in writing, 
& signs it when so written, the statement of the 
one prisoner & the admission of the other may be 
given in evidence on the trial of the latter.—R. v. 
Hirst (1896), 18 Cox, C. C. 374; sub nom. R. v. 
GODDARD & Hurst, 60 J. P. 491. 

Annotations :—Refd. Ibrahim v. R., [1914] A. C. 599; R. vw. 

Gardner & Hancox (1915), 85 L. J. K. B. 206. 

4137. —-— ——--.|—The contents of a statement 
alleged to have been made in the presence of a 
prisoner cannot be given in evidence unless & 
until the judge has satisfied himself, from the 
evidence contained in the depositions or given 
at the trial, that there is evidence, fit to be sub- 
mitted to the jury, that prisoner by his answer to 
the statement, whether given in words or by 
conduct, acknowledged the truth of the statement. 

If the contents of the statement are admissible 
in evidence in accordance with the above rule, the 
jury should be directed that they are entitled to 








393 


in the case, not because the statement is evidence 
of the matters contained in it, but solely because 
of prisoner’s acknowledgment of its truth.—R. v. 
Norton, [1910] 2 K. B. 496; 79 L. J. K. B. 756 ; 
102 L. T. 926; 74 J. P. 375; 26 T. L. R. 550; 
54 Sol. Jo. 602; 5 Cr. App. Rep. 65, C. C. A. 

Annotations :-—Apld. Ri. v. Hickey (1911), 27 T. L. RR. 441. 

Refd. R. v. Atherton (1910), 5 Cr. App. Rep. 233; R. v. 

Stroud (1911), 7 Cr. App. Rep. 388; R. v. Christio, [1914] 

A. C. 545; TR. v. Adams (1922), 17 Cr. App. Rep. 77. 

Mentd. Ibrahim v. R., [1914] A. C. 599; R. uv. Altshuler 

er Cr. App. Rep. 243; HK. v. Tonks (1915), 114 

4138. --.|-—Two persons accused of the 
same offence were placed in adjoining cells, a 
communication opening being left open between 
them, & police evidence was given of their con- 
versation :—Held: the evidence of the conversa- 
tion was admissible. 

A practice under which the police read over a 
statement by an accused person, made after he had 
been arrested & separately charged, incriminating 
another person arrested & charged separately 
with the same offence, to the latter, after both 
had been jointly charged. with the object of 
making that statement & the reply thereto of 
the person incriminated evidence against him, is 
a practice which ought not to be followed, although 
evidence of the statement & reply cannot be 
said to be inadmissible; & the Judge ought in 
his discretion to exclude such evidence.—-k. v. 
GARDNER & HANcox (1915), 85 L. J. K. B. 206 ; 
114 L. T. 78; 80 J. P. 135; 32 T. L. R. 973; 25 
Jox, ©. C. 2213; 11 Cr. App. Rep. 265; sub nom. 
R. v. HANCOX, 60 Sol. Jo. 76, C. C. A. 

Annotation :—Mentd. QR. v. Pilley (1922), 127 LL. T. 220. 


4139. When not denied by accused-—Receivable 
as evidence of admission by conduct or demeanour. | 
-Observations made by a wife to her husband, 











take the statement into consideration as evidence | upon a subject which afterwards becomes matter 
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4139 i. When not denied by accused-— 
Receivable as evidence of admission by 
conduct or demeanour.| — Statements 
made in oa prisoner’s hearing are 
udmissible in evidence against him 
although the witness could not see the 
prisoner & had no opportunity of 
observing his demcoanour.-—]h. v. BURNS 
& MAok (1877), Knox, 183.—AUS. 

4139 ii. .)-—At the trial of 
prisoner for stealing boots evidence 
was given by lL., subject to the 
objection of its adimissibility, that he 
had heard P. say in prisoner’s presence 
in another ct. that prisoner had 
brought to him certain boots like 
sumples then produced by I., that 
prisoner thereupon requested a com- 
parison of these samples with samples 
of the stolen boots produced by L., 
that P., L. & the prisoner made the 
comparison, that said he was 
confident that both samples belonged 
to the same lot of boots, & that to this 
prisoner said nothing :—-Held: none 
of the evidence objected to was 
properly admitted except prisoner’s 
request for a comparison, & the fact 
of comparison, which by thcomselves 








were of no weight.—R. v. ROoNnry 
(1884), 10 V. L. R. 227.—AUS. 
4139 iii. ——— .]—~On the trial of 





a prisoner for an assault on a child 
under the age of ten years with intent 
carnally to know her, the child gave 
evidence not upon oath. The evidence 
of the child was conclusive as to the 
prisoner’s guilt, but it was contended 
that her evidence was not corroborated 
by some material evidence. The ovi- 
dence given by the Crown was as 
follows :—The child immediately after 
she had been assaulted made a com- 
piaint to her mother. Shortly after- 
wards Mrs. G., the mother, said to 
prisoner, ‘‘ How dare you assault’ my 


little girl? ’’ Prisoner said, *' It was 
not me, it was iny cousin.’’? The little 
girl said, ‘* Yes, mummy, it was this 
man.’”? ‘This was written balf an hour 
after the offence, & there was no 
suggestion that prisoner had been told 
by any one that his cousin had us- 
saulted the child. When arrested the 
constable took him to Mrs. G.’s house, 
& the child seeing him said, ** That 
him.” The prisoner said nothing. 
When asked by the constable about 
the conversation with Mrs. G. he said 
he had not seen Mrs. G. on the day the 
offence was committed, though when 
giving evidence at the trial he admitted 
having seen Mrs. G. that day :-- Held: 
this was sufficient corroborative evi- 
dence to support conviction.—R. v. 
PUCKERIDGE (1893), 14 N.S. W. L. RR. 
45; DN. S. W. W.N. 61.—AUS. 


4139 iv. -]}—On atrial of W. 
on a charge of having wilfully murdered 
M. oral evidence of statements made 
by M. in W.’s presence & tuken down 
in writing, was tendered & objection 
taken. The evidence was admitted, 
& prisoner convicted :—Held: when 
such evidence is tendered, it is for the 
ct. to decide whether the surrounding 
circumstances are such that an in- 
ference that the prisoner, after hearing 
the statements, substantially admitted 
the truth, of the whole, or some part 
thereof, could be drawn by the jury 
from the silence, conduct or de- 
meanour of the prisoner, or from the 
character of any observations or 
explanations he thought fit to make; 
& that unless there is some evidence 
to justify such an inference, the 
statements should not be allowed to 
be given. The surrounding circum- 
stances showed that the evidence 
objected to was properly adinitted 
against W.—R. v. ARTON, [1905] 
S. R. Q. 167.—AUS. 








4139 v. .J—A statement by 
the man that was assaulted, made 
immediately after the assault & in the 
presence of the accused, is admissible 
in evidence.—R. v. DRAIN (1892), 8 
Man. L. lt. 535.—CAN. 


4139 vi. .J—On a trial for 
rape, the evidence of the prosecution 
was that prisoner knocked her down, 
got on her, pulled up her clothes, & 
committed a rape on her. A witness 
proved that prisoner stated that he 
did no more than her husband would 
have done. Evidence was adinitted 
of a statement made by prisoner’s 
counsel at a previous trial on behalf 
of prisoner, that prisoner had had 
connection with the woman with her 
consent, & that he had paid her $1.00: 
—-t/eld: there was sufficient evidence 
of the commission of the offence; & 
the statement of the prisoner’s counsel 
was properly admitted.—-H. v. BEDERE 
(1891), 21 UO. R. 189.—-CAN. 


4.139 vii. .}—The fact of the 
silence of a person accused of receiving 
stolen property, upon hearing. state- 
ments made as to his alleged guilt 
by the person who stole the property, 
is admissible in evidence as leading to 
the inference of his guilty knowledge.— 
Re ConENn (1904), 8 O. L. R. 143; 
240. L. T. 359; 40. W. RR. 1038; 8 
Can. Crim. Cas. 251.—-CAN. 

4139 viii. ——- .}— Statements 
not coincident, in point of Lime, with the 
occurrence of the assault, but uttered 
in the presence & hearing of accused, & 
in Sach circumstances that he might 
reasonably have been expected to have 
made some explanatory reply to 
remarks in reference to them, are 
admissible as evidence.—-GILBERT Vv. 
R. (1907), 38 8S. C. R. 284.—CAN. 

4139 ix. - .}—B., who died 
before the trial, was sworn to have been 
































394 


Sect. 4.—Relevant facts—Admissibility of evidence: 

Sub-sect. 5, C.] 
of a criminal charge against him, & to which he 
gave no direct reply, may be opened to the jury 
by counsel for the prosecution.—R. v. SMITHIES 
(1832), 5 C. & P. 332. 

4140. —— Statement of wife.J)—-R. v. 
BARTLET? (1837), 7 C. & P. 832. 

-|—The only principle of ad- 
mitting what A. says in the presence of B. in 
evidence against B. is founded upon the supposi- 
tion that B. would say, “ It is not true,’ if it was 
not true, & his silence goes to the jury as evidence 
from which an assent may be inferred.—R. v. 
DUFFIELD (1851), 5 Cox, C. C. 4043; subsequent 
Pp Eoeeeawge: sub nom. R. v. ROWLANDS, 17 Q. B. 
O71. 

4142. .|—An admission of his guilt, 
made by the thief while in custody, in the presence 
of the receiver, is evidence against the receiver.— 
R. v. Cox (1858), 1 F. & F. 90. 

4143, ——— —-—.]—-There being no other evi- 
dence but the woman’s that prisoner incited her 
to take the excessive doses except that her father 
accused him of giving his daughter such things 
to produce abortion & that he did not deny it :— 
Held: this was some corroborative evidence, even 
assuming the woman to be in the position of an 
accomplice requiring corroboration.—R. v. CRAMP 
(1880), 14 Cox, C. C. 390; affd., 5 Q. B. D. 307, 
C. C. R. 

Annotations :—Consd. R. v. Tate, [1908]2 K. B. 680. Mentd. 
R. v. Brown (1899), 63 J. P. 790; R.v. Bickley (1909), 2 
ae App. Rep. 53; R. v. Turner (1910), 4 Cr. App. Rep. 
4144. .|}—The ct. will not exclude a 

statement made in prisoner’s presence by another 

party to a third person, merely because some 
inducement has been held out to that party to 
make it; but very little weight ought to be 
attached to the fact of no answer being given to 
such statement by prisoner, as he would not: know 
whether it would be better for him to be silent or 

not.—R. v. JANKOWSKI (1886), 10 Cox, C. C. 865. 
4145. -|—Prisoner was indicted for 

the murder of her infant child. She had made a 

statement to her husband, who took her to a 

police station, &, in her presence, repeated her 

statement to a police officer. Prisoner, on hearing 
what her husband said, made no reply, but burst 
into tears :—-Held: the statement made by the 


























ou the scene of the robbery, & after- 
wards to havo identified two of the 
risoners, & to have said to one prisoner 
hat it was he who ran the car & to 


4139 xii 





undoubtedly is that 
in the presence of an accused person, 
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husband was admissible.—R. v. BEXLEY (1906), 
70 J. P. 268. 

4146. .]}—Prisoner was indicted for 
stealing & receiving lace. Evidence was given 
that prisoner & C. were charged together with 
stealing & receiving the lace. In reply to the 
charge C. said, ‘‘ Yes, it’s quite right; I sold 
them for H.’’ (prisoner). Prisoner said nothing. 
The police then read over to prisoner a statement 
previously made by C. Prisoner again made no 
reply, though he had an opportunity of denying 
the allegations contained in the statement or of 
making any explanation :—Held: the evidence 
of C.’s statement was admissible as to show 
prisoner’s conduct & demeanour on hearing it.— 
R. v. BROMHEAD (1906), 71 J. P. 103, C. C. R. 
Annotation :-—Refd. R. v. Thompson, [1910] 1 K. B. 640. 

4147, ——— Should be excluded unless some 
evidence of admission by accused.|— RK. v. NORTON, 
No. 4137, ante. 

4148. .|—The statement signed 
by the two accomplices was wrongly admitted by 
the recorder as evidence against applt. In accord- 
ance with the principle laid down in ft. v. Norton, 
No. 4137, ante, the judge at the trial should satisfy 
himsclf that such statements are admissible on the 
ground that prisoner has assented to them, before 
he allows them to be given in evidence (BANKES, 
J.).—R. v. Srroup (1911), 7 Cr. App. Rep. 38, 
C. C. A. 

4149, —-—— .|—Applt. was charged with A. 
At the police station A. was taken into a private 
room where he made a statement to the effect 
that applt. had said to him: ‘‘ You are a stranger 
here & nobody knows you; will you try & fence 
these for me?” Applt. was then brought in, & 
the statement was read over to him in the presence 
of A. When it had been read, A. said, ‘‘ 1 will 
stand the lot myself; I will deny every word I said 
in that statement concerning you when I get 
before the magistrate. There is no need for both 
of us to go to prison.’ Applt. said nothing until 
he was charged, but after being charged he said, 
‘* T will say what I have to say later on ” :—Held: 
what A. was alleged to have said became evidence 
against applt. in this way & to this extent, that 
when it was repeated his conduct became evidence 
either against him or for him, & if he said nothing, 
although the statement implicated him directly, 
it would be evidence against) him, & the state- 
ments became evidence when read over, not of 























coloured woman, in contravention of 
Transvaal Ordinance, 32 of 1902. 
At the trial evidence was led for the 


-}+Therule of law 
a statement made 


another that it was he who ran out 
with the bag; & it was also sworn 
that risoners did not deny the 
allegations.—R. v. KAPLANSKY, SAC- 
HUkK, & SENILOFF (1922), 69 D. L. RR. 








625; 38 Can. Crim. Cas. 258; 5i 
O. L. R. 587.— CAN. 
4139 x. -s—When a ques- 


tion is put by an officer to one of two 
ersons at the time of apprehending 
hem on a joint charge the answer to 
euch question may competently be 
put in evidence against the other, 
when made in his hearing & without 
contradiction by him.-—LEwIs v. BLAIR 
on 3 Irv. 16; 30 Se. Jur. 508.— 


4139 xi. .-]—In answer to a 
question addressed to five accused 
persons, one of them in the presence 
of all made a confession implicating 
all, & none of them attempted to make 
any denial, but understanding the 
question & answer remained silent :— 

eld: the confession was admissible 
against all.—-NARASIMMAN ¥. R, (1914), 
35 N. L. R. 458,.—S. AF, 








even upon an occasion which should 
be expected reasonably to call for some 
explanation or denial from him, is 
not evidence against him of the facts 
stated save so far as he accepts the 
statement so as to make it in effect his 
own. If he accepts the statement 
in part only, then to that extent alone 
it becomes his gtatement.—R. . 
BoTna, [1917] T. P. D. 380.--S. AF. 


4139 xiii. »~- Where one ac- 
cused, in the presence of another, 
makes a statement implicating the 
latter, the statement is no evidence 
of the facts contained init. It is only 
admissible as leading up to evidence 
against the second accused consisting 
of an admission by the latter of the 
truth of the staternent or of such 
conduct as would indicate’ guilt. 
Where the statement made by the first 
accused is at once denied by the second, 
it affords no evidence against the latter. 
—R. v. HUGHES & KOGANIE (1916), 
C. P. D. 737.—S., AF. 


4139 xiv. -——. Accused was 
charged with supplying liquor to H., a 











Crown that H. when found in pos- 
session of liquor had pointed out 
accused, who was present but who did 
not assent, as the person from whom 
she had obtained it. H. was called 
as @ Witiess, & guve exactly the same 
testimony on this point as was given 
by the Crown. No question of disputed 
identity arose nor was there anything 
to indicate that the presiding magis- 
trute accepted the evidence as proof of 
the truth of the statement :—Held:; 
that the evidence was admissible.— 
R. Pe caeee (1917), App. D. 556. 


ee, 


4189 xv. .+—The only evi- 
dence against a prisoner charged with 
having voluntarily caused grievous 
hurt was a statement made in the 
presence of prisoner by the person 
injured to a third person immediately 
after the commission of the offence. 
Prisoner did not, when the statement 
was made, deny that she had done the 
act complained of :—Held: the evi- 
dence was admissible-—Re SuURAT 
a (1884), 1. L. R. 10 Cale. 302.— 
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prisoners, & applts. denied the truth of the whole 
of it. At the trial applt.’s fellow prisoner pleaded 
guilty to the indictment, & the trial proceeded 
against applt. The prosecution tendered in 
evidence the statement which had been read over 
in applt.’s presence. The statement was admitted, 
& applt. was found guilty :—Held: notwithstand- 
ing applt.’s denial of the truth of the allegations 
contained therein, the statement was admissible 
against him.—R. v. THompson, [1910] 1 K. B. 
640; 79 L. J. K. B. 321; 102 L. T. 257; 74 
J. P.176; 26 T. L. R. 252; 22 Cox, C. C. 299; 
4 Cr. App. Rep. 45, C. C. A. 

Annotation :-—Refd. R. v. Christic, [1914] A. C. 545. 

4163. ——— Should not be received in practice 
though in law receivable.|—R. v. CHRISTIE, No. 
3811, ante. 

4164. .]—The jury should be directed 
that, a statement made by one prisoner implicat- 
ing another & immediately denied, although 
strictly admissible as evidence, must not be 
accepted as evidence of the facts contained in 
such statement.—-R. v. CuRNocCK (1914), 111 L. T. 
816; 24 Cox, C. C. 440; 10 Cr. App. Rep. 207, 
C.C. A. 








D. Statements explaining Acts. 


4165. Admissible when explanatory of an act 
otherwise unintelligible.|—R. v. GORDON (LORD) 
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(1781), 21 State Tr. 485; 2 Doug. K. B. 590; 99 
H. R. 372. 
Soe Fost (iss0), 4 State 

Petohorini (1855),7 Cox, CG. 18, Mentd, BR. ». Melville 

(1806), 29 State Tr. 549; Mortimer v. M‘Callan (1840), 

6M. & W. 58. 

4166. ——-.]—R. v. SMytTuH (1832), 5 C. & P. 
201, N. P. 

4167. ——.]—An indictment for perjury 
charged that in a suit in Chancery it became 
material to ascertain whether an annuity granted 
by G. to deft., or by G. to B., as trustee for deft. 
had been paid up to the year 1828, & that deft. 
falsely swore that it had not been paid, whereas, 
in truth, the annuity had been paid by G. to B., 
& B. had paid it to deft. With a view of showing 
that B., who had been abroad since 1832, had. paid 
the money to deft., it was proved that B. had sent 
money to his bankers by his clerk, & it was pro- 
posed to ask the clerk the following question :— 
“ At the time you received this money from Mr. 
B. to pay in at the bankers, what did he say about 
the money ?’’:—Held: the question might be 
put, & the answer was receivable in evidence 
against deft.—R. v. Hain (1838), 8 C. & P. 358, 
N. P. 

4168. .|—Where certain directions were 
given by the witness to a third party, not in the 
presence of prisoner, which directions were 
necessary to explain the conduct of such third 
party :—Held: the terms of these directions were 
admissible in evidence both from the party giving 
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harm. On Oct. 13, the day after 
the wounding took place, prisoner 
not being present a constable took 
down M.'s statement in writing before 
ao J.P., & she signed & swore to it. On 
Oct. 18, prisoner then being present. 
with others, the statement was read 
over to M., & accused was told he might 
ask questions, but he was not shown 
the contents of the document. He 
asked one question. M. was then 
resworn & said that the statement was 
true. M. died on Nov. 4. At the 
trial the statement was, after objection, 
put in & read, not as a deposition, 
but as a verbal statement made in 
nrisoner’R presence & reduced 

‘Held: inadmissible.—R. v. 
mutans (i391), 12 N.S. W. LL. R. 18.— 
AU se 

p. Proof—Necessity for.}-—Evidence 
was also admitted of a conversation 
between the interpreter & another 
Chinaman, Ah Duk, as to the intention 
of the police to arrest accused & others, 
& in which Ah Duk suggested that the 
police should ‘“ give them a chanee,’’ 
& admitted that they had “ only been 
here three weeks,’’ & that ‘‘ if deft. is 
sent back to China he will starve.’’ 
The only positive evidence to establish 
that accused heard the conversation 
was that of a police officer who could 
nol understand Chinese, in which 
language the conversation took place. 
There was nothing to show that 
accused, if he heard the conversation, 
made any reply :—-Held: the state- 
ment, not being shown to have been 
made in the presence of accused, or 
to have been heard by him, was not 
admissible, nor was any inference of 
guilt to be drawn from hik silence under 
the circumstances.—AH Hoy v. Houau 
(1912), 14 W. A. L. RR, 214.—AUS, 

q. Statement by prosecutor before 
arrest of accused.}~In a case of 
larceny where the question turned on 
the identification of bank-notes the 
jury after retiring returned into ct. 
& were allowed to ask the arresting 
constable if the prosecutor who at the 
trial identified one of several notes 
found on accused had stated before 
the arrest that he could identify the 
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notes :—H/eld: the evidence was in- 


admissible.-—Rh. v. Kine (1916), 16 
S. KR. N.S. W. 120.—AUS. 
r. Statement made by deceased — 


Before arrest of accused --Alurder.' 
R. v. MILLoy (1883), 6 Ll. N. 95.—CAN. 


s. N& admissible to prove charge 
made against accused or nuture of it.jJ— 
Statements made in prisoner’s presence 
after his arrest, are not admissible to 
prove that a charge wus made against 
him, & what it was.—R. v. MORRISsy 
(1851), 5 Cox, C. C. 321.—IR. 


t. Conversation — Not unless ac- 
cused took part in it.]—-Evidence of a 
conversation :—-Jfeld : not to be admis- 
sible, unless it appear that prisoner 
took part in the conversation, although 
he was in such a position as that he 
might have heard the conversation. 
ee CASE (1841), Ir. Cir. Rep. 76.— 





a. Statement by deceased to two 
magistrates—In the hearing of the 
accused-—M urder.)—~Indictment for the 
murder of A. Subsequently to the 
assault on, but previously to the douth 
of A., & by the direction of two magis- 
trutes, prisoners were brought into the 
presence of A. :—Held: a relevant 
statement, not being a dying declara- 
tion, made by A. to magistrates, in 
the hearing of the prisoners, was not 
admissible in cvidence, although the 
same was not contradicted by the 
prisoners.—lRi. v. GILLIGAN (1844), 3 
Craw. & D. 175.—-IR. 

b. Statement made «shortly after 
occurrence—Part of res geste.j}—The 
statement made of the transaction 
shortly afterwards in the presence of 
the panel was a part of res gesia, & 
in a totally different situation from an 
account given after an interval of 
some hours.—Re MORAN (1836), 1 
Swin. 231.—SCOT. 

o. Warning by wife of accused — 
As to presence of police.|}—When an 
accused was charged with illicit sale 
of liquor & the evidence showed the 
detectives entered a room where the 
alleged sale took place under cireum- 
stances which were highly suspicious 





with reference to the accused: -l/eld : 
evidence of the fact of a warning by 
the wife of accused in the hearing of 
the detectives was admissible against 
the accused.—R. v. ALEXANDER (1914 
T. P. DD. 561.—S. AF. 


d. Statement of deceased -— Murder 
—Reccivable in farvorem vila.j—A. was 
charged with the murder of LB. by 
pouring kerosene over her, & setting 
it on fire. C. was called by A. after 
the occurrence, & found B. lying on 
the bank of a creek, & assisted in 
carrying her to the house, where she 
made a statement to C. in A.’s presence, 
as to how the accident had happened : 
—IIeld: the stutement was receivable 
in evidence in favorem vite. -R. v. 
Dyer, 2 J. R. 21.—N.Z. 


PART XII. SECT. 4, SUB-SECT. 5.—D. 


4165 i. Admissible when explanatory 
of an act otherwise unintelligible.) - 
A prisoner was convicted of sodomy. 
The offence was clearly proved by the 
evidence of the boy assaulted, which 
Was corroborated by the medical 
testimony. During the Crown case, 
the mother of the boy was called & 
gave evidence thut she had examined 
the boy shortly after the offence was 
committed. 

In cross-examination, she said, 
*““My husband came home that night. 
I did not tell him of the boy’s con- 
dition.”?” She was then asked by the 
judze how it was she did not inform 
her husband of the boy’s condition ; 
to which she replied that she had never 
heard of such a thing before & did not 
know that a crime had been com- 
mitted. Objection was taken’ on 
bohal{ of the prisoner that the judge 
Was not entitled to ask the witness her 
reason for not informing her husband 
Of the boy’s condition :---Meld: the 
evidence was admissible.-—R. v. KELLY 
(1907), 78. R. N.S. W. 518.—AUS. 


4165 ii. -}--On u charge of sedi- 
tion contained in a speech evidence of 
the concurrent circumstances necessary 
for understanding of the speech can 
be proved.—R. v, Youna (1914), 33 
N. ZL. R. 1191.—N.Z. 
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& the party receiving them.—R. v. GANDFIELD 
(1846), 2 Cox, C. C. 43. 

4169. .|—On the trial of a prisoner for the 
murder of his wife a neighbour swore that a week 
before the alleged crime was committed deceased 
visited her house, bringing an axe & carving 
knife, & gave them to her to take care of :—Held: 
the evidence of what was said by deceased to the 
witness on handing her the instruments was 
admissible.—R. v. EDWARDS (1872), 12 Cox, C. C. 
230. 

4170. Mere declaration of intention not admis- 
sible.|—R. v. Pook (1871), 18 Cox, C. C. 172, n. 
Annotation :—Refd. R. v. Christie, 11914] A. C. 545. 

4171. j|—hR. ve. WAINWRIGHT (1875), 138 
Cox, ©. C. 171. 

Annotation :-—Refd. R. v. Christic, [1914] A. C. 545. 

















ki. Statements forming Part of the res geste. 


4172. Statement by person injured immediately 
after hurt received.]—In indictments for wound- 
ing what) was said immediately upon the hurt 
received by the person wounded may be given 
in evidence as part of the res gestw.—THOMPSON 
v. TREVANION (1693), Holt, K. B. 286 ; Skin. 402 ; 
90 i. R. 1057, N. P. 


Annotations :—-Refd. Aveson v. Kinnaird (1805), 6 East, 
188; HK. v. Christie, [1914] A. C. 545. 


4173. .|—A. was charged with man- 
slaughter in killing B., by driving a cabriolet. over 
him. C. saw the cabriolet drive by, but did not 
see the accident, & immediately afterwards, on 
hearing B. groan, went up to him, when B. made 
a statement as to how the accident) had happened : 
--Helé 3 this statement was reccivable in evidence 
on the trial of A. for the manslaughter of B.— 
R.v. Foster (1834), 6 C. & P. 325. 

Annotations :-—Consd. KR. v. Brown (1840), 4 J. P. 445. 


Refd. Gilbey v. G. W. Ry. (1910), 102 L. T. 202; R. »v. 
Christic, [1914] A. C. 545. 


PART XII. SECT. 4, SUB-SECT. 5.—E. 


4172 i. Statement by person injured 
tmmediately after hurt received. }—The 
words ** T have a wound in my throat: 
M. has settled me,’ uttered by a 
deceased person during an attack on 
him by prisoner & others, are admis- 
sible in evidence against prisoner, on 
w charge of murdering deceased, us 
part of the res geste.-—R. ve. MOGAR 
(1850), 1 Legge, 655.—AUS. 

4172 ii. -}-—Evidence of state- 
ments made immediately after an 
assault of a@ person, since deceased, 
under apprehension of further danger 
& requesting assistance & protection, 
is admissible as part of the res geste 
even though the person accused of the 
offence was absent at the time when 
such statements were made.-—GILBERT 
rm R. (1907), 38 S. CG. R. 884: 27 
“a. T. 2403 12 Can. Crim. Cas, 127.— 
CAN. 

4172 iii. --——.}—Statements made by | 
deceased to the first person who comes 
up after he had been wounded, are 
admissible as part of the res gesta.— 
if v. LUNNY (1854), 6 Cox, C. GC. 477.—- 


4172 iv. -J—Thewhole ofa state- 
ment made to the police by an injured. 
man, immediately after the injuries 
were inflicted, can be given in evidence. 
ue ey (1898), 321. L. T. Jo. 


4172 v. -|}—K., a public-house 
keoper, was charged with robbery & 
murder. The mother of deceased in 
giving evidence said deceased came 
home at 7 p.m. & when he opened the 
door exclaimed, ‘‘ Mother, 1 am mur- 
dered & robbed of my money.” Wit- 
hess asked him where he had been. 
He said, ‘‘ In the house of K.”’ Counsel 
for defence objected :—Held: the . 
objection would be repelled.—H.M, 





158.—SCOT 
4172 vi. 





death 





4175 i. 





for he was shot. 





afterwards. 








502.—CAN. 
e. Statement 
accused. }—It is 


ADVOCATE Vv. MSKENZIE (1827), Syme, 


.J—A statement made 
by an injured person shortly before his 
is admissible, 
murder or culpable homicide, as part 
of the res geste, if the presiding judge, 
in the exercise of a sound discretion, 
is of opinion that the statement was 
made so shortly after the infliction of 
the injury as to form part of the same 
transaction, & that the deceased had 
no time or opportunity to devise a 
story to the disadvantage of accused.— 
R. v. LE Roux (1897), 14 8. C. 424; 
7C. T. R. 434.—S. AF. 


No interval of time must 
have clapsed.|]—At a trial of prisoner 
upon an indictment for murder, a 
witness for the Crown swore upon direct 
examination that deccased lived about 
thirty rods from him, & that one night, 
about half an hour after he had heard 
shotsin the direction of deccased’s house, 
deceased came to the witness’s house, 
& asked the witness to take him in, 
The witness did so, 
' & deceased died there 
Evidence 
made by deceased after being taken IR. 
into the witness’s house was rejected. 
Upon a case reserved :—Jleld: 
statements made by deceased after he 
was taken into the house were not 
admissible as part of the res gesta, 
being made after all action on the part 
of the wrongdocr had ceased through of 
the completion of the principal act, & 
after all pursuit or danger had ceased. 
—hR. v. MCMAHON (1889), 18 O. XK. R. wv. 


made by 
incompetent to 
examine the sister of the wife of 
accused as to statements made to her 
| by the wife, in reference to the alleged 
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4174. .j—On a trial for murder, the death 
had been caused by cutting the throat, all the 
vessels & arteries having been severed, & death 
was therefore certain to ensue, & in fact ensued 
almost immediately afterwards, & a declaration 
had been made by deceased in writing, he having 
no power to speak, about five minutes before 
death, when he was actually dying :—Held: 
the declaration might be admissible.—R. v. 
MorGAN (1875), 14 Cox, C. C. 337. 

4175. ——- No interval of time must have 
elapsed.|—-On an indictment for murder, it appear- 
ing that deceased, with her throat cut through, 
came suddenly out of a room, in which she left 
prisoner, who also had his throat cut, & was 
speechless, & that she said something immediately 
after coming out of the room, & a few minutes 
before she died, the question being murder or 
suicide :—Held: her statement was not admissible 
as part of the res gesta. Qu.: whether in such a 
case the act: is complete until death takes place. 

Anything uttered by deceased at the time the 
act was being done would be admissible. But 
here it was something stated by her when it) was 
all over, whatever it was, & after the act was 
completed (COCKBURN, C.J.).—R. v. BEDINGFIELD 
(1879), 14 Cox, ©. C. 34. 

Annotation --~-Consd. R. v. Christie, [1914] A. C. 545. 


4176. ——. .|—R. v. Gopparpd (1882), 15 
tox, C. C. 7. 
Annotation :— Mentd. lt. v. Abbott (1903), 67 J. P. 151. 








4177, ——-- --—-.]|—R. v. Horsrorp, No. 4134, 
ante. 

4178, —-— ——.|]—R. v. ClimisTiz, No. 3811, 
ante. 


4179. Statement made by witness of an occur- 
rence.|—R. v. Fowkss, No. 3876, ante. 

4180. Cry of mob in riot.|—R. v. DAMMARER, 
No. 3830, ante. 





comunission of the crime of incest upon 
the panel’s daughters, unless the 
statements were nade on the day of 
the occurrences libelled, or as part of 
the res geste.—H.M. ADVOCATE %. 
SIMPSON (1870), 1 Couper, 437.—SCOT. 


f. J—--1L.M. ADVOCATE v. KEMP 
(1891), 3 White, 17.—SCOT. 

g. Cry of mob in riot—Witness da 
accused not engaged in unlawful act with 
common object.J—It was proposed to 
give in evidence a statement, not in 
prisoner’s hearing, made by a boy who 
was one of a crowd round a fire, & was 
engaged in throwing books into the 
blaze. There was no evidence of this 
boy having been retained by_ the 
traverser, or of his having received any 
directions on the subject :—dHeld: 
such statement was not admissible, 
as part of the res geste, & did not come 
within those classes of cases, as riots 
& conspiracies, in which such_state- 
ments would be evidence, as it did not 
appear that accused & the person whose 
statement was offered in evidence were 
engaged in an unlawful act with a 
‘common unlawful object.—R. tv. 
_ PETCHERINI (1855), 7 Cox, C. C. 79.-- 


on a trial for 








some hours 
of statements 


h. Statement in prisoner's hearing 
—Prisoner. not visible—Statement not 
explaining act done.)-—Qu. : whether 
| statements made in a_ prisoner’s 

hearing, although the witness could 

not see prisoner & had no opportunity 
observing his demeanour, an 
admissible ae per of dee) Hise ile 
hey do not tend to explain the ac 
oe BuRNS & Mack (1877), 
Knox, 183.—AUS. 

k. Statement of word _used_ to 
murdered man & his reply—Where 
contemporaneous with injury.|-—-On 8 
trial for murder what was said to the 
murdered man & his reply by word or 


the 





wife of 
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Sect. 4.—Relevani facts—Admissidility of evidence: 
Sub-sect. 5, B. & F.; sub-sect. 6, A. & B.] 


ia .|—R. v. GORDON (LORD), No. 4165, 
anteé. 





I. Dying Declarations. 


hg Part XXXIII., Sect. 1, sub-sect. 1, Q (6), 
post. 


SUB-SECT. 6.—COMPLAINTS. 
A. In General. 


4182. Existence of fact of complaint admissible 
—Whether details admissible.|—If a party robbed 
go within a few hours after the robbery to a 
constable, & mention the name of the person who 
robbed him, the party robbed may be asked at the 
trial whether he named any person to the con- 
stable ; but ought not to be asked what name he 
mentioned; & the constable may be asked, 
whether, in consequence of the party robbed 
mentioning a name to him, he, went in search of 
any person, &, if so, who that person was.— 


R.v. WINK (1834), 6 C. & P. 397, N. P. 
Annotations :—Consd. R. v. Osborne (1842), Car. & M. 622; 
R. v. Lillyman, ({1896] 2 Q. B. 167. 














4183. |—R. v. RIDSDALE (1837), 
Starkie on Evidence, 4th ed., p. 469. 

4184. J—R. v. FoutEy (1896), 60 
J. P. 569. 

4185, ———_ ———..]—- BEATTY v. CULLINGWORTH 


(1896), 60 J. P. 740. 
Annotation :-—Refd. KR. v. Camelleri, [1922] 2 K. B. 122. 


B. In Sexual Offences against Females. 


4186. Fact of complaint admissible—Details 
inadmissible.]|—R. v. CLARKE, No. 3859, ante. 

4187. -|--On a trial for rape, or 
attempt to commit a rape, the female assaulted 
may be confirmed by proof that she recently after 
the alleged outrage made a complaint, but the 
particulars of what she said cannot be asked in 
chief of the confirming witness, but may in cross- 
examination.—R. v. WALKER (1839), 2 Mood. & R. 
212, N. P. 
Annotations :-—Consd. R. v. Lillyman, [1896] 2 Q. B. 167. 

Mentd. Hancock v. Somes (1859), 1 KE. & EB. 795. 








-CriminAL LAw AND PROCEDURE. 








4188. -|—In a case of rape, a person 
to whom prosecutrix made a complaint very 
recently after the offence, as she was on her way 
home, may be asked whether she named a person 
as having committed the offence, but not whose 
name she mentioned.—R. v. OSBORNE (1842), 


Car. & M. 622. 
Annotation :—Distd. R. v. Lillyman, [1896] 2 Q. B. 167. 


4189. .]—Evidence of complaint made 
by prosecutrix alleging a sexual offence is not 
properly called corroboration. In such cases the 
true rule for the direction of the jury is laid down 
in R. v. Lillyman, No. 4194, post.—R. v. LOVELL 
(1923), 129 L. T. 688; 17 Cr. App. Rep. 163, 
C.C. A. 

4190. Details admissible only to confirm 
evidence given by prosecutrix—Prosecutrix dead.] 
—QOn the trial of an indictment for a rape, it 
appeared that the person alleged to have been 
ravished, but who was since dead, had come home 
evidently suffering from recent violence. It 
was proved, that on her return home she made a 
statement as to the injury she had reccived, & 
named the persons who had committed it: 
Held: the particulars of this statement could not 
be given in evidence as independent evidence, to 
show who were the persons who committed the 
offence, & statements of this kind were only 
admissible to confirm the evidence of prosecutrix, 
by showing that she made a recent complaint of 
the injury she had received.—R.v. Mmauson, BATTYE 
& EvLuis (1840), 9 C. & P. 420. 

Annotation :-—Consd. R. v. Lillyman, [1896] 2 Q. B. 167. 
Prosecutrix kept out of way 
by accused.|-—In a case of rape, if it were proved 
on the part of the prosecution that the party 
alleged to have been ravished has been kept out 
of the way by the prisoners, the judge would allow 
her deposition before the magistrate to be given 
in evidence ; but where that was not proved, & 
prosecutrix was not at the trial, evidence of com- 
plaints made by her recently after the outrage 
was rejected, as such evidence is received as 
confirmatory evidence only.—-R. v. GUTTRIDGE 


(1840), 9 C. & P. 471. 

Annotations :—Consd. R. v. Lillyman, [1896] 2 Q. B._ 167. 
Mentd. I. v. St. George (1840), 9 C. & P. 483; RR. v. 
Bird (1851), 5 Cox, C. C. 20. 

















gesture shortly after the infliction of 
the mortal wound & in the absence of 
accused may not be given in evidence 
unless what was said & the reply 
followed so soon after the infliction 
of the wound as to be substantially 
contemporaneous with it.—BROWN v. 
R., (1913), 17 C. L. R. 570.— AUS. 


PART XII, SECT. 4, SUB-SECT. 6.—A. 


4182 i. Existence of fact of complaint 
admissible—Whether details admissible. | 
—On a charge of public indecency the 
mother of A., a witness for the Crown, 
was called at the trial & stated that A. 
had made a report to her & had told 
her that accused had exposed bis 
person to him & a domertic servant in 
whose company he was. The magis- 
trate convicted accused, & from tho 
reasons submitted by him in support 
of the conviction it appeared that he 
had been influenced by the report :— 
Held: accused was prejudiced through 
the admission of illegal evidence & 
the conviction must be_quashed.— 
Be eecere’ (1917), C. P. D. 329.— 
s. e 


1. Depends on circum- 
stances of each case.J—Where evidence 
was admitted of a complaint, which 
was not made immediately after the 
alleged assault:—Held: it is not 
always necessary that the complaint 
should be made immediately or spon- 
taneously. Evidence of the complaint 








| is not really relevant against accused, 


but is admitted tu,_... 2 
of complainant, & the question of 
peerage een must be decided in cach 
case upon the special circumstanccs.— 
Rt. v. SIDEROPOULOS (1910), C. P. D. 
15; 20C. T. R. 397.—S. AF. 


PART XII. SECT. 4, SUB-SECT. 6.—-B. 


4186i. Fact of complaint admissible— 
Details inadmissible.}—On an informa- 
tion for rape, witnesses called to 
corroborate the statement of prosc- 
cutrix that she complained can only 
be examined by counsel for the 
prosecution as to whether complaint 
was made, & cannot be asked to state 
any detail of the complaint, & where 
a witness stated the terms of the com- 
plaint & in the complaint prisoner was 
spoken of by namo as the offender, a 
conviction following on such evidence 
was quashed.—R. v. COOPER (1864), 
1 W. W. & A’B. 123.—AUS. 

4186 ii. .}—On the trial of 
a prisoner for carnally knowing a girl 
under the age of sixteen the girl herself 
gave evidence that she said to prisoner 
that she had told a police constable 
everything. She was not cross- 
examined upon this evidence. The 
constable was afterwards called, & said 
she had made a statement to him. 
The jury asked what the statement was. 
The judge allowed the question, but 
upon conviction of prisoner stated a 








case for the opinion of the ct. :—Held: 
the evidence was not admissible.—RK. 
Cea (1901), 27 V. L. Rh. 153.— 


4186 fii. .J-—On a trial for 
rape, counsel for the prosecution was 
allowed to examine a witness as to 
whether or not prosecutrix made speedy 
complaint of the ill-treatment in 
question, but was not permitted to 
examine as to the particulars of such 
complaint, or the person complained 
of.—R. v. ALEXANDER, [1841] 2 Craw. 
& D. 126.—IR. 


4186 iv. .}—In rape, prose- 
cutrix may be questioned as to her 
having promptly complained of the 
injury, but cannot be interrogated as 
to the particulars of such complaint.— 
a qoreeN: [1841] 2 Craw. & D. 


4186 v. .}—On an indict- 
ment for a rape, evidence cannot be 
given by the Crown of the particulars 
detailed by prosecutrix to a policeman 
Ohortly after the committal of the 
sffence.— QUIGLEY’B CASE (1842), Ir. 
Cir. Rep. 677.—IR. 


m. Complainant an 
imbecile.J—Where at the trial of a 
prisoner for indecent assault the female 
alleged to have been assaulted is not 
examined, on account of her imbecility, 
the substance of a statement made by 
her to her mother shortly after the 


























Part XII.—EVIDENCE AND PROOF. 


4192. —— Details of complaint admitted.]— 
R. v. Hye (1860), 2 F. & F. 579. 
Annotation :—Refd. R. v. Lillyman, [1896] 2 Q. B. 167. 

4193. .|—Where a man is charged 
with committing a rape upon a female the full 
particulars of the complaint she made against 
him to other persons in his absence some time after 
the alleged offence may be given in evidence.— 
R. v. Woop (1877), 14 Cox, C. C. 46. 


Annotations :—Consd. R. v. Lillyman, [1896] 2 Q. B. 167. 
Mentd. R. v. Christie, [1914] A. C. 545. 


4194, As evidence of consistency of 
conduct of prosecutrix.;—Upon the trial of an 
indictment for rape, or other kindred offences 
against women or girls, the fact that a complaint 
was made by prosecutrix shortly after the alleged 
occurrence, & the particulars of such complaint, 
may, so far as they relate to the charge against 
prisoner, be given in evidence on the part of the 
prosecution, not as being evidence of the facts 
complained of, but as evidence of the consistency 
of the conduct of prosecutrix with the story told 
by her in the witness-box, & as negativing con- 
sent on her part.—R. v. LILLYMAN, [1896] 2 Q. B. 
167; 65 L. J. M. C. 195; 74 L. T. 730; 60 J. P. 
536; 44 W. R. 654; 12 T. L. R. 473; 40 Sol. 
Jo. 584; 18 Cox, C. C. 346, C. C. R. 


Annotations :—Apld. R. v. Folley (1896), 60 J. P. 

Consd. Beatty v. Cullingworth (1896), 60 J. 

R. v. Rowland (1898), 62 J. P. 459. 

(1900), 19 Cox, C. C, 442. Distd. R. v. Kingham (1902), 

66 J. P. 393. Consd. R. v. Osborne, [1905] 1 K. B. 551. 

Apld. Chesney v. Newsholme, Newsholme v. Chesney (2), 

11908) P. 301. Distd. R. v. Christie, [1914] A. C. 545. 

Apld. R. v. Camelleri, [1922] 2 K. B. 122. Consd. QR. v. 

Lovell (1923), 129 L. T. 638. Refd. R. v. Smith (1897), 18 

Cox, C.C. 470; R.v. Wannell (1922), 87 J. P. 48. Mentd. 

Jones v. S. E. & C. Rys. Managing Committee (1918), 87 

L. J. K. B. 775. 

4195. Application of rule where consent is 
immaterial—Indecent assault on child.]—All that 
fh. v. Lillyman, No. 4194, ante, decided was that 
the terms of a complaint were only admissible 
as evidence of a want of consent by prosecutrix, 
& not as evidence of the truth of the charge against 
the person named in the complaint (HAWKINS, J.). 
——-R. v. ROWLAND (1898), 62 J. P. 459. 

Annotation :—Refd. R. v. Christie, 11914] A. C. 545. 


4196. Prosecutrix unsworn.]/—In a 
case of carnally knowing & abusing a girl under ten 
years old, it appeared that the girl was only six 
years old, & by reason of her age quite incompetent 
to take an oath :—Held: the trial ought not to 
be postponed in order that the child might be 
instructed as to the nature of an oath, but there 
might be cases of children of more matured intel- 
ject, e.g. of ten or twelve years old, who might 














569. 
P. 740; 
Apld. R. v. Merry 

















assault cannot be given in evidence by 
her mother, although the fact that she 
ae a oes ae el eee be given in 
evidence.—R. v. UREE (1 ? 

I. L. T. 111.—IR. yee ee 


n. Except to support 
sworn testimony. }—Evidence peau 7 
to an unsworn oral statement, not par 

of the res geste, but alleged to have 
been made by a woman or girl at the 
first reasonable op ortunity after the 
occurrence of an alleged sexual offence 
against her, is not a ssible to prove 
the facts complained of. It is admis- CAN 

sible only where it supports the sworn ; 
testimony of some jperson.—R.  v. 4192 iii. 
prea [1919] V. L. R. 205.—AUS. presences for 

; ‘ Details of complaint 

admitted.J}—In an action ie damepen 
by a husband & wife for assaults alleged 
to have been committed on the wife, 
under circumstances which made them 
the criminal offence of an attempt to 
commit rape or an indecent assault :— 
Held: evidence of statement & rom- 
plaints made by the wife to the husband 
after the alleged assaults took place was 


properly 





4192 ii. 








Held : 


attempt, was 








short] 


4192 iv. 





reccived.—HOPKINSON  ¥. 
PERDUE (1904), 8 O. L. R. 


C. L. T. 339; 3 0. W. R. 934.—CAN. 


.}—Deft. was con- 
victed of the offence of attempting to 
commit incest with his daughter aged 
years, upon the evidence of said 
daughter & another girl aged’4 years :— 
a statement made by the 
daughter to one B., shortly after the 
admissible.—R. —v. 
PAILLEUR (1909), 15 O. W. R. 733 20 
O.L. R. 207 ; 15 Can. Crim. Cas. 339.— 








rape, conversations o. 
etween complainant & her mother 
after committal of offence, 
admitted as evidence.—R. v. CASSIDY 


(1909), 7 K. L. R. 216.—CAN. 
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be from neglected education incapable of being 
sworn, in which such a postponement might be 
proper. Where, in such a case, the child, from 
her tender age, was incompetent to be sworn, 
the judge would not receive evidence of what the 
child stated to her mother shortly after the alleged 
offence took place, nor allow the mother to prove 
that the child mentioned to her the name of any 
particular ‘person.—R. v. Nicuouas (1846), 2 Car. 
& Kir. 246; 2 Cox, C. C. 136. 

4197. ——.]—(1) The decision in 
R. v. Lillyman, No. 4194, ante, applies to cases 
where the girl on whom the offence is alleged to 
have been committed is of such tender years that 
the ct. directs her evidence to be taken, but not 
upon oath, & where the question of her consent 
to the assault is immaterial. (2) Such a complaint 
may be admissible, although not made at the 
earliest opportunity.—R. v. KIDDLE (1898), 19 
Jox, C. C. 77. 

Annotation :—Reid. R. v. Osborne, [1905] 1 K. B. 551. 

4198. -|—The decision in &. v. Lilly- 
man, No. 4194, ante, applies only to cases where 
the question of consent is material, & should not 
be extended to cases where that question is 
immaterial.—R. v. KINGHAM (1902), 66 J. P. 393. 
Annotation :—Refd. R. v. Osborne, [1905] 1 K. B. 551. 

4199. -|—In support of a charge of 
rape or an offence of a similar class, but only in 
such cases, a statement in the nature of a com- 
plaint made by prosecutrix to a third person, not 
in the presence of accused, may be given in 
evidence, whether proof of non-consent is or is 
not a material element in the charge under investi- 
gation, provided such statement is shown to have 
been made at the first opportunity which reason- 
ably offered itself after the commission of the 
offence, & has not been elicited by questions of 
a leading & inducing or intimidating character. 
The judge ought, however, to inform the jury 
that the statement is not evidence of the facts 
complained of, & must not be regarded by them, 
if believed, as other than corroboration of prose- 
cutrix’s credibility, &, where consent 1s in issue, 
of the absence of consent. 

Where the statement has been made in answer 
to a question, & the fact that it has been so made 
docs not, of itself, render it inadmissible as a 
complaint, it is for the Judge in each case to 
determine whether the character of the question 
put, as well as the other circumstances, such as 
the relationship of the questioner to prosecutrix, 
is such as to render the statement inadmissible. 
Rt. v. OSBORNE, [1905] 1 K. B. 551; 741. J. K. B. 























witness, but:—Held: a statement. 
made by her to her mother, im- 
mediately after the alleged assault, was 
admissible as part of res gesta.—H.M. 
ADVOCATE v. MURRAY (1866), 5 Irv. 
232; 38 Se. Jur. 377.—-SCOT. 


4192 v. .}—Statements made 
by a complainant shortly after the 
alleged commission of an offence to a 
person to whom he or she would 
naturally complain are only admissible 
in evidence in cases where the charge is 
one of rape, indecent assault, or of a 
similar nature.—GUTTENBERG v. It., 
[1906] T. S. 207.—S. AF. 


228; 24 








.--On trial of 
To confirm testimony 
— disprove consent.}—On a trial for 
rape, the fact that the injured person 
made a complaint, & the particulars 
or details of the complaint, are admis- 
sible as evidence in chief for the 








.J—In a trial for 


rape, it having appeared that the girl prosecution to confirm the testimony 
assaulted was of weak intellect & 
incapable of understanding the nature 
& obligation of an oat. 
sustained to her being examined as a 


of the injured person & disprove 
consent on her part, & among the 
particulars the name of the person 


objection whom sho accused of the offence may 
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Admissibility of evidence: | 
Sub-sect. 6, B. & C.; sub-sect. 7.) ! 





4207. 





311; 92 L. T. 398; 69 J. P. 189; 53 W. R. 494; 


21 7T. L. R. 288, C. C. R. 


Annotations :—Apld. Chesney v. Newsholme, Newsholme v. 
Consd. R. v. Norcott, [1917] 
. v. Camelleri, [1922] 2 K. B. 122. 


Chesney (2), (1908) P. 301. 
1K. B. 347. Apld. R 
Refd. R. v. Lee (1911), 
Wannell (1922), 87 J. P. 48; 
638. 
802. 


7 Cr. 


4200. Time within which complaint must be 








made.|—-R. v. EyR4r, No. 4192, ante. 
4201. .|—R. v. Woop, No. 4193, ante. 
4202. ——.]—R. v. Rusu (1896), 60 J. P. 777. 


4203. ———.|—-R. v. K1DDLE, No. 4197, ante. 
———.J—R. v. INGREY (1900), 64 J. P. 


4204. 
106. 

4205. 

4206. 





——.]|—What is the 


App. Rep. 31, C. C. A. 


be stated.—R. v. RIENDEAU (1900), 
Q. ye Q. B. 147; Q. R. 10 K. B. 584. 


ee es 


Gs ; v. CLARKE (1907), 
2u.L. 2.327 ; 


38 N. B. R. 11.—CAN. 


App. 
R. v. Lovell (1923), 129 L. T. 
Mentd. Jones v. S. EK. & C. Ry. (1918), 118 L. T. 


i—R. v. OSBORNE, No. 4199, ante. 
first 
opportunity after the commission of a sexual 
offence for the prosecutrix to make a complaint, 
so as to make the evidence of the person to whom 
the complaint is made admissible, must depend on 
the circumstances of each case ; an early complaint 
is not necessarily excluded because there has been | 
a previous complaint.—Ilt. v. LEE (1911), 7 Cr. i 

| 


4200 i. Zime within which complaint » 


must be made.j—Upon a charge 


of | 


indecent assault the details of the comn- | 


plaint made by the woman or child 
may be admissible in evidence whether 
such complaint was imade_= spon- 
taneously or in answer to a question 
by another person, but. such complaint 
must have been inade at the first 
reasonable opportunity in the  cir- 
cumstances after the alleged assault.— 
A v. MCNEILL, (1907) V. L. R. 265.— 


4200 ii. —-—-.]—On a charge of rape 
it was sought to give in evidence 
statements made by a a te on the 
day following the alleged assault to a 
police inspector who called upon her 
with reference to the matter :—Held : 
the evidence was inadmissible. The 
statements were not made as speedily 
after the occasion as could reasonably 
be expected.-- R. ov. GRAHAM (1899), 
31 0. R. 77.--CAN 


4200 iti. ——-.J—Where complainant 
makes a statement to a third person, 
not. in the presence of accused, it may 
be given in cvidence upon his trial for 
rape, provided it is shown to have 
been made at the first opportunity 
which reasonably offered itself after 
the commission of the offence.—R. v. 
SpuzzuM (1906), 12 B. Cc. R. 291; 12 
Can. Crim. Cas. 287.—CAN. 

4200 iv. —~---.]/—Accused was found 
ruilty of an indecent assault upon a girl 
six years of age. The child’s guardian, 
while bathing her, noticed an inflam- 
mation & asked the child if she had 
hurt herself, to which she replied that. 
she had not. About two weeks after 
the event, without being asked, the 
child described to her guardian an 
indecent assanlt upon her by accused. 
This was the first complaint she had 
made :—fHfeld: admissible in evidence. 
—I]t. w MCGIVNEY (1914), 19 B. C. lt. 
29.—--CAN. 

4200 v. .J-—Statements made to 
the aunt of prosecutrix the morning 
after the afternoon on which the rape 
was alleged to have been committed, 
disclosing that accused had had illicit 
intercourse with her, but not claiming 
that she had been assaulted or that 
accused had committed violence, where 
she might have disclosed the offence 





Rep. 280. 


Rep. 31; fh. tv. 


4209. 





4.210. 





reasonable 


to # stranger immediately after the 
outrage, & to her father on the evening 
of the same afternoon, & again to her 
futher on the following morning, prior 
to the disclosure to the aunt, wero not 
made at the carliest reasonable oppor- 
tunity, & should not have been ad- 
mitted.—R. v. AKERLEY (1919), 464 
N. B. R. 195.—CAN, 


4200 vi. -1—The charge of rape 
is casily made, & most difficult to be 
repelled. The evidence required is, 
that resistance had been made, that 
the female had called for assistance, & 
had discovered the injury she sustained 
to the first person she met.—Rh. «. 
MADDERS (1822), Nowe, 343, 354.—IR. 
_ 4200 vii. -}—When at a trial for 
indecent assault or other kindred 
offences on a female it appears that she 
made a complaint as soon after the 
assault as she met a person to whom she 
would naturally make a complaint or 














give an explanation of her condition, | 
the particulars of her statement, so | 
far as they relate to the charge against | 
accused, are adinissible us evidence in | 


r evidence upon | 
i apmuc.—al. Vv. JENKINSON 
yaauay, ol S.C. 233 ; 14C. 7. RR. 3$74.-— 
S. AF. 
Reasonableness of — time 


Case of assault upon the chastity or 
the honour of women & children. 
admits particulars of complaints mad,v. 
by the person assaulted not in the 
presence of accused, is subject to the 


limitation that the complaint sought. | 


to be proved inust have been made 


witbout undue delay & at the earliest | 


opportunity, which under all the cir- 
cumstances could reasonably have 
been expected. It is for the judge to 
decide whether the delay has been 
unreasonable.—R. v. GANNON, [1906] 
T.S.114.—S. AF. 

4209 i. Complaint made in response 
to questions—Conditions of admis- 
sibility.]--At. the trial of a prisoner, 
charging him with ravishing a girl of 
the age of 17 years, evidence was 
admitted of a statement in the nature 
of a complaint against prisoner’s 
conduct to her made by the girl tc 
her mother in answer to the following 
question: ‘‘I asked her had _ he, 
prisoner, been rude or cheeky to her at 
any time ”’ :-~JIeld: inasmuch as the 
mother’s question was of such a sug- 
gestive character the statement in 
question was not admissible in evidence 
against prisoner.—R. v. STEWART 


CRIMINAL LAW AND PROCEDURE. 


.|—On a charge of rape, evidence of 
instant or carly complaint is not excluded because 
the complaint is made to one person on the invita- 
tion of another or because it is not the first com- 
plaint.—R. v. WILBOURNE (1917), 12 Cr. App. 


4208. Complaint made in response to questions 
—Not admitted.|—Where a person indecently as- 
saulted makes a complaint, not of her own initia- 
tive, but in answer to a question, the particulars 
of such complaint, though otherwise admissible 
within the rule in R. v. Lillyman, No. 4194, ante, 
cannot be given in evidence.—R. v. MERRY (1900), 
19 Cox, C. C. 442. 

Annotation :—Consd. R. v. Osborne, [1905] 1 K. B. 551. 
Conditions of admissibility.]|—R. v. 
OSBORNE, No. 4199, ante. 


|—At the trial of prisoner 


upon an indictment charging him with having 
indecently assaulted a female, a girl seventeen 
years of age, evidence was admitted of a statement 
in the nature of a complaint against prisoner’s 
conduct to her, made by the girl to a woman old 
enough to be her mother, & with whom she was 
on intimate terms, in answer to questions put by 
the woman, not of a suggestive or leading character, 
but which might have had the effect of persuading 


(1920), 21 S. Rh. N. SS. W. 333° 37 
N.S. W. W.N. 27.—AUS. 
4209 ii. -~--——,J—Where com- 








plainant makes a statement to a third 
person, not in the presence of accused, 
it may be given in evidence upon his 
trial for rape, provided it had not been 
clicited by questions of a leading & 
inducing or intimidating vature.--- 
hk. v. SpuzzuM (1906), 12 B.C. RR. 291; 
12 Can. Crim. Cas. 287.—-CAN. 


4209 iii. .]/—Accused was 
tried & convicted of rape, upon the 
evidence of complainant & of her 
husband & another man, to whom she 
had narrated the circumstances :— 
Held: the complaints, being made in 
unswer to questions of a leading & 
suggestive nature, were inadmissible 
as evidence.—R. v. DUNNING (1908), 
1 Sask. L. R. 291; 7 W. LL. f. 857 | 
14 Can. Crim. Cas. 461.—CAN. 


4209 iv. -I-—-Un a case re- 
served after the conviction of accused 
on the charge of carnally knowing a 
girl under 14 years of age, contrary to 
Criminal Code, s. 301 :-—//eld; there 














' was evidence in corroboration of that 


| of the child, & it was proper to admit 


statements made by the child to her 





mother in answer to questions by the 


_ or judge.|—The rule which, in | latter immediatcly after the child's 


return home from the assault.—li. v. 
SHORTEN, [1918] 3 W. W. hk. 5; 42 
D.L. R. 512.—CAN. 

4209 v. .}—The rule which, 
in case of assault upon the chastity 
or the honour of women & children, 
admits particulars of complaints madc 
by the person assaulted not in the 
presence of accused applies where there 
is a complaint not elicited by questions 
of a leading & inducing or intimidating 
character.—R. v. GANNON, [1906] T. 8. 











114.—S. AF. 
r. Nature of questions not 
shown.}—-Accused was indicted for 


attempted rape, & ona second count for 





indecent assault, & was found guilty 
on the minor count. At the trial the 
judge admitted details of a complaint 
us to the assault, which were given by 
complainant to two married women 
shortly after the commission & which 
was elicited in reply to questions put 
by one of the women. There was no 
evidence to show the nature of the 
questions put. Apparently two per- 
sons had passed the spot where com- 
plainant & accused were standing after 
the commission of the offence but she 
had made no complaint to them :— 


Part XII.—EVIDENCE AND PROOF. 


the girl to tell her unassisted & unvarnished story : 
—Held: the evidenee was rightly admitted.— 
R. v. Norcort, [1917] 1 K. B. 347; 86 L. J. K. B. 
78%: 116 L. T. 576; 815. P. 123; 25 Cox, C. C. 
698; 12 Cr. App. Rep. 166, C. C. A. 

4211. jJ—R. v. WILBOURNE, No. 4207, 
ante. 





C. In Sexual Offences against Males. 


4212. Details of complaint not admitted—Act 
of gross indecency.]—R. v. Hoop Less (1900), 64 
J.P. 282. 

4213. Details admitted—Offence under Clergy 
Discipline Act, 1892 (c. 32).|—-CHESNEY v. NEWSs- 
JIOLME, NEWSHOLME v. CHESNEY, [1908] P. 301. 

4214, —-— Indecent assault & act of gross 
indecency.|—-On the trial of an indictment against 
a prisoner for committing an act of gross indecency 
with a boy of the age of fifteen, the judge admitted 
particulars of a complaint made by the boy to his 
parents shortly after the commission of the offence, 
not as evidence of the facts complained of, but 
to show consistency of conduct on the part of 
the boy, & as tending to corroborate his evidence : 
—Held: the evidence was rightly admitted.— 
R. v. CAMELLERT, [1922] 2 K. B. 122; 91L. J. K. B. 
671; 127 L. T. 228; 86 J. P. 185; 66 Sol. Jo. 
667; 27 Cox, C.C. 248; 16 Cr. App. Rep. 162, 
c.C. A. 

Annotation :—-Folld. R. v. Wannell (1922), 87 J. P.,48. 

4215. Sodomy.|—R. v. WANNELL (1922), 
87 J.P. 48; 17 Cr. App. Rep. 53, C. C. A. 





SUB-SECT. 7.—PROPERTY AND DOCUMENTS FOUND 
IN POSSESSION OF THE ACCUSED. 


4216. Property found on his. person—General 
rule.|—Prisoner’s counsel contended that the 
revolver & other instruments found upon him at 
the time of his arrest should not have been pro- 
duced in evidence against him. But surely for 
years it has been the custom for police witnesses 
who arrest prisoners to say what they find upon 
them. Such evidence is admissible but its 
weight is another matter & that is for the jury 
(BUCKN uL, J.).-—R. v. Froaaarr (1910), 4 Cr. 
App. Rvp. 115, C. C. A. 
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document so found.]|—Though a letter found upon 
prisoner may be read, it is no evidence of the facts 
it states. They must be proved by other evidence. 
R. v. PLUMER (1814), Russ. & Ry. 264, C. C. R. 

4218. To show guilty knowledge.|—K. v. 
HOUNSFLELD (1849), 13 J. P. 460. 

4219. Letter from wife of accused.]—On 
his apprehension prisoner was searched & in his 
pocket was found a letter addressed to him, 
which letter was asserted by his counsel to be in 
the handwriting of his wife. It was objected that, 
if this letter was written by prisoner’s wife, its 
contents could not be read in evidence against 
him, inasmuch as a wife cannot be witness against 
her husband. The contents of the letter were 
admitted, but with an intimation that a case 
would be reserved upon it.—R. v. HILDITCH (1871), 
12 Cox, C. C. 131. 

4220. Property found at his residence—Subse- 
quent discovery of articles secreted.|-—A. witness 
in high treason was described in the list delivered 
to prisoner under Treason Act, 1708 (c. 21), s. 14, 
as lately abiding at a specified place. Upon 
examination of the witness upon the voir dire, it 
appeared that he had had a different & later place 
of residence: —Held: the description was not 
sufficient. 

A great number of placards announcing a public 
meeting having been printed, prisoner took 25 of 
them away from the printer’s:-—Held: one of 
the remaining placards might be read without any 
preparatory evidence as to the original manuscript, 
& without notice to prisoner to produce the 25 
copies. 

Papers found in the lodgings of a co-conspirator 
at a period subsequent to the apprehension of 
prisoner may be read in evidence, although no 
absolute proof be given of their previous existence, 
where strong presumption exists that the lodgings 
had not been entered by any one in the interval 
between the apprehension & the finding, & where 
the papers are intimately connected with the 
objects of the conspiracy as detailed in evidence. 

In treason & felony evidence may be given of 
finding articles secreted although they were found 
at a time subsequent to prisoner’s apprehension. 

Evidence was admitted of a seditious speech 
spoken by prisoner, although not set out? in sub- 








421", 


Held: the evidence was properly 
admitted.-—R. v. MANNING (1910), 
13 W. A. L. R. 6..-—-AUS.,. 


8. Complaint must be spontaneous.) 
——On a charge of rape it was sought 
to give in evidence statements made 
by prosecutrix on the day following 
the alleged assault to a police inspector 
who called upon her with reference to 
the matter :—J/eld : the evidence was 
inadinissible. The statements were 
not made as the unstudied outcome 
of tho feelings of the woman.—R. ». 
GRAHAM (1899), 31 O. R. 77.—- CAN. 

t. Admissibility question for judge.] 
— Upon a trial for rape it is a question 
for the judge to decide whether the 
first complaint made by the woman 
after the ulleged offence is one which 
having regard to prosecutrix & pris- 
oner's safety should be admitted in 


PART XII. SECT. 4, SUB-SECT. 6.—C. 


a. Fact of complaint not ad- 
mitted.j—Upon the trial of an indict- 
ment for committing an unnatural 
offence upon a boy, neither the fact 
that a complaint was made by tho 
latter, in the absonce of accused, 
shortly after the commission of the 
alleged offence, nor the Particulars of 


J.—VOL. XIV. 


Not evidence of truth of contents of | 


such complaint, are admissible.— 
co: A. B. (1911), 31 N. Z. L. R. 29.— 


4214 i. Details admitted — Indecent 
assault or act of gross indecency.j\— 
Prisoner was convicted of an attempt 
te commit an unnatural offence on a 
boy, who complained to a police 
constable about two hours after the 
alleged offence. Evidence that a com- 
Plaint had been made was admitted 
at the trial but not evidence of its 
nature :—Held: in the absence of 
any decisive authority on the point, 
the principles established with regard 
the sexual offences against females 
were equally applicable to sexual 
offences against males & therefore 
evidence both of the fact that a com- 
plaint had been made & of the par- 
ticulars of such complaint was admis- 
sible-—R. v. MCNAMARA, [1917] 
N. Z. L. R. 382.—N.Z. 


PART XII. SECT. 4, SUB-SECT. 7. 


4216 i. Property found on his person— 
General rule. |}-—On a charge of seditious 
conspiracy, eomments found in the 
hands of accused are admissible in 
evidence & are primd facie evidence 
against him. It will be inferred that 
he knows their contents. If they refer 


. tothe conspiracy they will be important 


stance as an overt act. 


to show complicity & intention.— -R. v. 
RUSSEL, [1920] 1 W. W. RR. 624: 51 
D. L. R. 1.—CAN. 


4216 ii. .} -Where a person 
is arrested for committing a felony or 
misdemeanour, any property in his 
possession believed to have been used 
by him for the purpose of committing 
the offence may be seized & detained 
as evidence in support of the charge.-~-— 
DILLON wv, O'BRIEN & Davis (1887), 
16 Cox, C, C. 245.—IR. 


2 oa Proving criminal intent.) 
—Letters written to a person charged 
with obtaining money by false pre- 
tences, showing that he had been 
engaged in a long-continued scheme of 
fraud of the same character were found 
in his possession & were tendered in 
evidence against him to prove criminal 
intent :—Held: they were rightly 
admitted.—R. v. HULL, [1902] S. R. Q. 
1.—AUS. 











CG. Letter from accused to his 
wife-—Husband d& wife charged.)}— 
A husband & wife were tried together 
for stealing & receiving. On the 
husband when arrested was found a 
letter addressed to his wife making 
damaging admissions:—-Held: the 
letter was properly admitted us_ evi- 
dence against male accused.—R. v. 


DD 
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Sect. 4.—Relevant facts—Admissibility of evidence: 
Sub-sect.7. Sect. 5: Sub-sect. 1.] 


There is no difference as to the rules of evidence 
between criminal & civil cases (ABBOT, J.).—- 
R. v. Watson (1817), 2 Stark. 116; 32 State 


Tr. 1. 
Annotations :-—Consd. R. v. Blake (1841), 6 » Pea na 
; DU 


Refd. R. v. Duffy (1849), 7 State Tr. N. 8. 79 
McCafferty (1867), 15 W. R. Mentd. Redford v. 
Birley (1822), 1 State Tr. N. 8. 1071; Tooth v. Bagwell 
(1825), 2 C. & P. 187; A.-G. v. Briant (1846), 15 M. & W. 
169; Mulcahy v. R. (1867), 15 W. R. 446; R. v. Twopenny 
(1867), 17 L. T. 266; Marks v. Beyfus (1890), 63 L. T. 


4221. .]|—In a period of the trial when it 
had been proved that the grenades by which the 
death in ee had been caused had been ordered. 
by A.; but when there was no evidence to con- 
nect A. with prisoner, it was proved that a letter 
in A.’s handwriting bearing a memorandum in 
the hand of prisoner was found at his residence 
after his arrest upon the present charge :—Held : 
such a letter was admissible against him upon the 
ground that it was found in possession of prisoner 
& was relevant to this ingquiry.—R. v. BERNARD 
(1858), 8 State Tr. N.S. 887; 1 F. & F. 240. 
Annotations :—Mentd. R. v. Kohn (1864), 4 F. & F. 68; 

R. v. Lomas (1913), 110 L. T. 239. 

4222, - .|—Applt. was convicted of shop- 
breaking. The evidence for the prosecution was 
that applt. & another man forced open the door 
of a shop & ran away when the police appeared, 
applt. being subsequently arrested. It was found 
that the lock of the shop door was broken, but that 
nothing had been stolen from the shop, & there 
were no marks of any instrument having been used 
in obtaining an entrance, & no housebreaking 
tools were found in possession of applt. when he 
was arrested. The defence was that in ‘ sky- 
larking’’ applt. & the other man collided & fell 
against the door, breaking it in. At the trial 
evidence was admitted that an _ instrument 
described as a jemmy had been found at applt.’s 
lodgings, & that eight days after he was asked by 
the police how he came into possession of it & 
that he replied that he did not wish to say any- 
thing about it. The judge also put questions to 
applt. while he was in the dock & before he was 
sworn, & made comment which was disparaging 
to applt.:—Held: the evidence of the finding 
of the alleged jemmy at applt.’s lodgings was 
inadmissible, since, there being no marks of the 
use of an instrument on the shop door, there was 
no probative nexus between the article found & 
the crime charged ; the police should have ques- 
tioned applt. while the latter was in custody & the 
evidence of such questioning & of applt.’s answer 
thereto was inadmissible & the judge should not 
have questioned applt. while he was in the dock.— 


PIERCE (1917), 175. R. N.S. W.135.— | 
AUS. 

















existence has 


d. ——— Notes for defence made by | 
prisoner—Inadmissible.}—Notes found 
upon a prisoner which he had made for 4 
his defence when awaiting his trial are . 


e. Property 
charge of 


R. v. McNair (1895), 18 N. Z L. R. 
717.—N.Z. 
4221i. Property found at hisresidence. | 


admiss 


been proved.—l. “ev. | wife” 
AMIR KHAN (1872), 9 B. L. R 
17 W. RR. Cr. 15.—IND. 


found elsewhere.}-~-On 

documents f cera h 

J ‘ : cuments foun n e hand 

inadinissible in evidence against him.— — pariiog other than those charged ein 
eing hae to the conspiracy are 

ble against accuse 

relate to the actions & conduct of the 


AND PROCEDURE. 


R. v. TAYLOR (1923), 87 J. P. 104; 17 Cr. App. 
Rep. 109, C. CO. A. 

4228. Property found elsewhere—Proved to be 
Knowingly in his possession.|—Where a party was 
charged with having chartered a vessel & loaded 
goods on board for the purposes of slave-trading :— 
Held: slave trading papers found on board the 
vessel when she was seized in foreign parts, but 
not traced in any way to the knowledge of such 
party, were not admissible in evidence against 
him.—R. v. ZULUETA (1843), 1 Car. & Kir. 215. 


AN TMGON -—Mentd. Santos v. Illidge (1859), 6 C. B. N. 8. 


4224, -|—In a portmanteau not 
proved to belong to prisoner was found a paper 
folded like a letter, & containing in the inside what 
purported to be an inventory of goods pawned 
at different times. The inventory was not in 
his handwriting ; but on the outside of the paper 
his name, & the word ‘‘ private,’’ bothin his hand- 
writing, were indorsed :—IHeld: the contents of 
the paper were not admissible against him.—- 
R. v. HARE & REHDEN (1848), 12 J. P. 727; 8 
Cox, C. C. 247. 

4225. ——.|—R. v. SIMIN@TON, [1921] 1] 
K. B. 451; 90 L. J. K. B. 4713; 125 L. T. 128; 
85 J. P.179; 37 T. L. R. 1143; 26 Cox, C. C. 736 ; 
15 Cr. App. Rep. 97, C. C. A. 

4.226. Letters addressed to accused but not 
delivered to him.|—Letters which have never been 
in the custody of prisoner cannot be read in 
evidence against him.—R. v. Hrvgey, BEATTY & 
M‘Carty (1782), 1 Leach. 232. 

Annotation :--Refd. R. v. Cooper (1875), 1 Q. B. D. 19. 

4227. .|—A letter, purporting to 
come from prisoner’s brother, & left by the post- 
man pursuant to its direction, at prisoner’s lodg- 
ings, after he was apprehended & during his 
confinement but never actually in his custody, 
cannot be read in evidence against him on his trial. 
—R. v. Huet (1798), 2 Leach, 820. 























4228, —— ———.|—-R. v. Coorer, No. 4066, 
ante. 
4229. Property of murdered person—Found 





in place visited by accused.|——A woman was found 
strangled on the morning of Jan. 25; many 
articles were stolen from her cottage, including 
a gold watch, chain & money. Applt. was seen 
on Jan. 25 going to the lavatory of the Central 
Hotel, Rugby, & some months after in the cistern 
of that lavatory were discovered some articles 
stolen from the murdered woman :—Held: the 
evidence as to the discovery in the cistern of the 
articles stolen from the murdered woman was 
properly admitted.—R v. PALMER (1911), 6 Cr. 
App. Rep. 287, C. C. A. 

4230. Must be materlal—Charge of publishing 
obscene book—Evidence of possession of other 





| wife at P. & had been found on a 
36 search of her house made there by the 
police :—Held: the letter was ad- 
missible in evidence against accused.— 
R. v. DONAGHUE (1898), I. L. R. 22 
Mad. 1.—-IND. 


g. Conspiracy — Letler to one ac- 
cused — Found in possession of 
another.}—When letter relating to an 
alleged common design has been 


proved.-—R. v. 


conspiracy, 


if they 


——In a conspiracy a letter evidently 
relating to the business of the con- 
spiracy, addressed to one of the panels 
& found in his house three or four days 
after his apprehension, although there 
is not sufficient proof that it was 
written by a co-conspirator, is an 
admissible article of evidence.—H.M. 
ADVOCATE t. HUNTER (1838), 2 Swin. 
1.—SCOT. 

4221 ii. -}~Letters, etc., found 
in a man’s house after his arrest are 





admissible in evidence, if their previous | 


persons charged with the conspiracy 
or to the spread of seditious propaganda 
as one of the purposes of the con- 
spiracy & can be traced as coming 
from a party to the conspiracy.—R. 
v. RUSSELL, [1920] 1 W. . R. 624; 
51 D. L. R. 1.—CAN, 

7. 
—Found 





Letter from accused to wife 
at wife’s house.}—On a trial 
for the offence of breach of trust 
by a public servant, a letter was 
tendered in evidence for the prosecution 
which had been sent by accused to his 


directed to one of the panels & found 
in possession of another it is competent 
evidence against both, although it is 
not shown that the writer was a 
conspirator or that the contents were 
true or that it was ever seen by the 
parey to whom it was addressed.—- 

.M. ADVOCATE v. CUMMING (1848), 
Ji Shaw, Just. 17.—SCOT., 

h. Must be material— Charge of 
false wpretences—Letters showing ac- 
cused’s bad character.}—Letters written 
to a person charged with obtaining 
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similar books.|—In a prosecution for publishing 
& selling an obscene book with a view to corrupt 
the public morals, the jury must decide whether 
the book was put out & published in such a way 
as to be lewd, lascivious, & to tend manifestly 
to corrupt the public morals. In considering 
this question they must take into their considera- 
tion the persons to whom, & the time & the cir- 
cumstances under which it was put forth. The 
titles & contents of other books found on the pre- 
mises where the book in question was sold may be 
relevant as tending to show that the one in ques- 
tion was sold with a view to corrupt the public 
morals.—R. v. THOMSON (1900), 64 J. P. 456. 
Annotation :—Refd. R. v. Barraclough, [1906] 1 K. B. 201. 

4231. Charge of acts of gross indecency— 
Evidence of possession of lewd pictures—Admitted 
on issue of identity.|-THOoMPSON v. R., No. 3810, 
ante. 

4232, —— Admitted on general 
issue.|—On the trial of a man on a charge of 
committing an act of gross indecency with a boy, 
prisoner pleaded not guilty, his defence being 
that there was no truth in the boy’s statements :— 
Held: upon the authority of Thompson v. R., 
No. 3810, ante, evidence that photographs of 
nude boys were found in prisoner’s lodgings was 
admissible for the purpose of showing what the 
practice of the prisoner was, just as the possession 
of the tools of a burglar or the apparatus of an 
abortionist is evidence as showing the possession 
otf appliances & implements used by persons 
carrying on that particular kind of business in 
crime.—R. v. Twiss, [1918] 2 K. B. 853; 88 
L. J. K. B. 20; 119 L. T. 680; 83 J. P. 23; 35 
T. L. R. 33; 62 Sol. Jo. 752; 26 Cox, C. C0. 325; 
13 Cr. App. Rep. 177, C. C. A. 

4233. —~— Charge of attempted murder by poison 
——-Evidence of possession of similar poison at time 
of arrest.|-—Rt. v. ARMSTRONG, No. 3988, ante. 











Sect. 5.--CONFESSIONS AND STATEMENTS BY 
ACCUSED. 


SUB-SECT. 1.—IN GENERAL. 


4234. General rule.|—(1) If a prisoner in gaol on 
a charge of felony ask the turnkey of the gaol to 
put a letter into the post for him, & after his 
promising to do so, prisoner give him a letter 
addressed to his father, & the turnkey, instead 
of putting it into the post, transmit it to prose- 
cutor, this letter is admissible in evidence against 
prisoner, notwithstanding the manner in which 
it was obtained. 

(2) The only cases in which what a prisoner 
says or writes is not evidence are where prisoner is 
induced to make any confession in consequence 
of prosecutor, etc., holding out any threat or 
promise to induce him to confess; & where the 
communication is privileged, as being made to 
his counsel or attorney (GARRow, B.).—R. v. 
DERRINGTON (1826), 2 C. & P. 418. 
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4235. Letter written by accused—After arrest.| 
—R. v. DERRINGTON, No. 4234, ante. 

4236. .}—Prisoner was taken into 
custody for stealing from a dwelling-house, & 








.when in the police-station wrote two letters, one 


to his wife & the other to a friend. Prisoner was 
told that all letters would be read before being 
despatched, & the letter in question was detained 
& a copy sent to its destination :—Held: the 
original addressed to prisoner’s wife was not 
= ea v, PAMENTER (1872), 12 Cox, C. C. 

4237. .|—Prisoner, being then in 
custody for having wounded G. some days pre- 
viously, wrote a letter to G. There was no 
evidence that he was warned that any letter he 
wrote might be given in evidence against him :— 
Held: the letter was admissible.—R. v. HEAT 
(1905), 69 J. P. 224. 

4238. .|}—An accused person cannot 
put in evidence documents referring to the charge 
written by him after his arrest mercly because they 
are in his own favour. But, semble: the prosecu- 
tion may.—R. v. SIEPpPpARD (1923), 17 Cr. App. 
Rep. 171, C. C. A. 

4239. ———.]|—-On the trial of A. for a burglary 
& larceny, it appeared that his footsteps had been 
traced in a certain locality. Shortly afterwards 
a policeman in plain clothes called at prisoner’s 
house, for the purpose of making some inquiries 
about the matter; but not finding him at home, 
he left word why he had called, with his address, & 
the assumed name of Russell. In the course of 
a few days afterwards the policeman received 
a letter, directed to him in the name of Russell, 
& in consequence of a communication contained 
in that letter, he found the greater part of the 
stolen goods concealed in a spot near whcre 
prisoner’s track had been observed. The hand- 
writing of the letter was not proved :—Held: this 
letter could not be read against prisoner.—R. 
v. Lock (1846), 10 J. P. 204. 

4240. Statements as to other transactions.|—R. 
v. COLE, No. 3848, ante. 

4241, .|—(1) On the trial of an indictment 
for forgery of the acceptance of a bill of exchange, 
evidence of what prisoner said respecting other 
bills of exchange which are not in evidence, is not 
admissible. 

(2) If a person knowingly pays away a forgery 
as a good bill, it is a consequence, & almost a 
consequence of law, that he must intend to defraud 
the person to whom he pays the bill, & also the 
person whose name is used, as everything which 
is the natural consequence of the act must be 
taken to be the intention of prisoner. 

(3) Semble: a prisoner, who is a shareholder 
in a joint-stock bank, & who knowingly utters a 
forged acceptance to that bank, cannot be con- 
victed on counts laying an intent to defraud 
“RR. B.,’’ another of the shareholders, ‘ & 
others.’’-—R. v. COOKE (1838), 8 C. & P. 586. 


Annotations :—As to (1) Dbtd. R. v. Brown (1861), 2 I. & F. 
Hae Generally, Mentd. R. v. Francis (1874), 22 W. R. 

















money by false pretences, & found in 
his possession, tending to show he was 
of bad character which do not connect, 
prisoner with any such scheme are 
hot admissible.—R. v. HuLL, [1902] 
S. R, Q. eo ° 

k. Indictment of master of ship— 
Letter found on board.}—On an indict- 
ment against the master of a ship for 
receiving part of the cargo entrusted 
to him by the owner, & converting it 
to his own use:—Held: a letter in 
the handwriting of the consignee of the 
cargo, directed to the master, & found 


in the ship, could not be ‘read as 


evidence 


ainst him.—R. v. HARTNELL 
(1841), 2 


eg. Rep. 214.—IR. 
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4289 i. Letter written by accused. }— 
A husband & wife were tried together 
for stealing & receiving. On the hus- 
band when arrested was found a letter 
addressed to his wife ma damaging 
admissions:—Held; the letter was 
properly admitted as evidence against 
male accused.—R. v. PIERCE (1917), 


17S. R. N. S. W. 135.--AUS. 


1. Parol evidence of letter dictated 
by accused.}—In a trial for child- 
murder, one of the Crown witnesses 
having stated that on one occasion 
she had written a letter to the dictation 
of the panel, containing statements as 
to the paternity of her child the 
Advocate Depute proposed without 
leading evidence that the letter was 
irrecoverable, to ask the witness what 
the panel had told her to write :-— 
Held: the question was competent.— 
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Sect. 5.—Confessions and statements by accused: 
Sub-sects. 1 & 2.] 

4.242. .J|—R. v. BUTLER, No. 3927, ante. 

4243. .|—Qu.: whether, upon the trial 
of an indictment for forging a bank note, evidence 
of what prisoner has said respecting other bank 
eee admissible.—R. v. BRown (1861), 2 F. & 
F. 559. 

4244. .|—At the time of his arrest there 
were two charges against applt., & he made a 
statement to the detective which referred to both 
charges. Upon his trial on one of the charges 
the detective endeavoured to split up the state- 
ment & to give in evidence only that part which 
he considered applied to the charge upon which 
applt. was tried :—Held: the evidence so given 
was not satisfactory, as the effect of what applt. 
said was not correctly reproduced.—-R. v. POSNETT 
(1913), 9 Cr. App. Rep. 64, C. C. A. 

4245. Statements as to same transaction.|—R. 

MANSFIELD, No. 3907, ante. 

Showing guilty knowledge.|—See Nos. 3950— 














SUB-SECT. 2.—STATEMENTS AT PRELIMINARY 
EXAMINATION BEFORE JUSTICES. 

4246. Cases prior to Indictable Offences Act, 
1848 (c. 42).)—R. v. REASON & TRANTER (1722), 
1 Stra. 499; R. v. LAYER (1722), 16 State Tr. 
93, 215; R. v. FEARSHIRE (1779), 1 Leach, 202 ; 
R. v. BRADBURY (1782), 2 Leach, 639, n.; R. v. 
FISHUER (1785), 1 Leach, 311, n.; KR. v. HINKMAN 
(1784), 1 Leach, 310, n.; R. v. JAcoss (1784), 1 





| 
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Leach, 309; R. v. Lampe (1791), 2 Leach, 552 ; 
R. v. BENNET (1793), 2 Leach, 553, n.; R. v. 
THOMAS (1794), 2 Leach, 637; R. v. Hurt (1798), 
2 Leach, 821; R. v. Smita & HORNAGE (1818), 
1 Stark. 242; R. v. TELICOTE (1819), 2 Stark. 483 ; 
R. v. DEwHuURST (1825), 1 Lew. C. C. 47; R. v. 
ELLIs (1826), Ry. & M. 432; R. v. Foster (1827), 
1 Lew. C. C. 46; R. v. JONES (1828), Car. C. Iu. 13 ; 
R. v. REED (1829), Mood. & M. 4033; PHILLIPS v. 
WIMBURN (1830), 4 C. & P. 273; R. wv. 

HEAD (1830), 4 C. & P. 242; R.v. B 

5 C. & P. 162; ANON. (1831), 5 C. & P. 164, n. ; 
R. v. WEBB (1831), 4 C. & P. 564; R. v. HARRIS, 
Evans & BuTLER (1832), 1 Mood. C. C. 338; 
R. v. Lewis (1883), 6 C. & P. 161; R. v. PRESSLY 
(1833), 6 C. & P. 183; R. v. BENTLEY (1833), 6 
CG. & P. 148; R.v. TARRANT (1833), 6C. & P. 182 ; 
R. v. CHAPPEL (1834), 1 Mood. & R. 395; R. v. 
Hores (1835), 7C. & P. 136; R.v. FOSTER (1835), 
70. &P.148; R.v. Rivers (1835), 7C. & P.177; 
R. v. JouN (1835), 7 C. & P. 324; KR. v. JONES 
(1838), 7 C. & P. 833 ; R. v. REEs (1836), 7 C. & P. 
568; R. v. WALTER (1836), 7 C. & P. 267; R. v. 
READING (1836), 7 C. & P. 649; R. v. WELLER 
(1846), 2 Car. & Kir. 228; Hirst’s Case (1828), 
1 Lew. C. C. 46; RK. v. HoLtmes (1843), 1 Car. & 
Kir. 248; Smitu & BERRY’sS CASE (1836), 2 Lew. 
©. ©. 189; R. v. Morse, SMart & TANbDy (1838), 
8 C. & P. 605; KR. v. WILKINSON (1838), 8 C. & P. 
662; R. v. WHEELEY (18388), 8 C. & P. 250. 
R. v. PIKESLEY (1839), 9 C. & P. 124; R.v. OWEN 
(1839), 9 C. & P. 83; JEANS v. WHEEDON (1843), 
2 Mood. & It. 486; R. v. POMEROY (1845), 1 Cox, 
C. C. 231; R. v. CARPENTER (1847), 8 L. T. O. S. 
558; R. v. WHITE (1847), 2 Cox, C. C. 192. 


H.M. ADVOCATE v. DOWNIE (1865), 
5 Irv. 202; 38 Sc. Jur. 9.—SCOT. 

m. Statements as to other trans- 
actions—Evidence of previous con- 
spiracy—Charge of riot. }—-Statement of 
law regarding mobbing & rioting :— 
Ifeld s incompetent to prove previous 
conspiracy to commit an offence by 
leading evidence of what the panel 
said sevcral weeks before it was com- 
mitted, there being no notice given in 
the indictment that such evidence was 
intended to be led by prosecutor.— 
H.M. ADVOCATE v. ROBERTSON (1842), 
1 Broun, 152.—SCOT. 

4245 i. Slatements as tu same trans- 
action.) -~Averments nade by a man at 
not. too remote a period from the date 
of the transactions impeached mnawy be 
given in evidence against him.—R. v. 
STREET (1888), 3 Q. L. J. 88.-—-AUS. 

4246 ii. -—,J—-R. v. JONES (1868), 
28 U. C. R. 416, 424.—CAN. 

4245 iii. .}--A declaration made 
by a prisoner, tried on an indictment 
for larceny, before he was charged with 
the crime, in answer to a question 
asked him, where he got. the property, 
is evidence on his behalf.—R. v. 
FERGUSON (1876), 3 Pug. 612.—OCAN. 

4245 iv. ——-.}-In the course of a 
conversation between prisoner & a 
detective relative to the purchase of 
counterfeit money, prisoner asked the 
detective whether he had received a 
letter written by the former stating 
his desire to purchase counterfeit 
money, & upon the detective showing 

risoner the letter he admitted it was 

lis :——Held ; the letter was admissible 
a8 in a sense forming part of the 
subject-matter of the conversation.— 
R. v. ATTWOOD (1891), 20 O. R. 574.— 


CAN. 

4245 v. -+—-R. v. KANGAL MALL 
(1905), 1. L. R. 41 Cale, 601.—IND. 

4245 vi. .}—LYALL v. RAMSAY 
(1853), 1 Irv. 189.—-SCOT. 

4245 vii. -——-. }—-In atrial for murder 
it was proposed to ask a police-surgecon 
questions as to statements made to 














him by accused, while he was in 
accused’s house to see the body of the 
child alleged to have been murdered 
in order to certify the cause of death :— 
Held: the evidence was competent.— 
H.M. ADVOCATE v. DUFF (1910), 6 
Adam, 248.—SCOT. 


n. Whether admissible for de- 
fence—As showing consistent story. }— 
Though @ panel cannot in the ordinary 
case found his defence on statements 
made by himself, it is competent to 

rove that his account of the matter 
1as been the same throughout.—H.M. 
ADVOCATE v. FORREST (1837), 1 Swin. 
404.—-SCOT. 





oral evidence.|}—-No oral cvidence can 
be received to prove the fact of a con- 
fession if the confession itself be in- 
admissible.—-R. vv. StIvya (1876), 
a lL. RR. 1 Bom. 219.—IND. 


p. Confession subsequently refracted 
-——No less admissible—Duty of court.) 
— It does not necessarily follow, 
because a confession made by an 
accused person is subsequently re- 
tracted & there is little or no evidence 
on the record to support the con- 
fession, that therefore the confession 
is to be rejected. The credibility of 
such a confession is in such case a 
matter to be decided by the ct. 
according to the circumstances of each 
particular case, &, if the ct. is of 
opinion that such a confession is true, 
the ct. is bound to act, as far as the 
person making it is concerned, upon 
such belief.—R. v. MaAiku LaL (1897), 
I. L. R. 20 All. 133.—IND, 


gq. Statement taken immediately be- 
fore arrest.}—Where there is evidence 
in the hands of a police officer upon 
which he is bound to arrest a person, 
it is improper for him to obtain a 
statement from that person & reduce 
it to writing. Such statement is 
inadmissible in evidence.—R. v. JADUB 
Das (1899), I. Lu. R. 27 Cale. 295; 4 
Cc; W. N. 129.—IND. 


{ 








' responded to 


r. Statement obtained without authority 


| & without caution. )—Where a person is 
| charged with arson statements made 
' by him to an officer of the Fire Com- 


missioner who was making an inquiry 
into the cause of the fire, are admissible 
in evidence against him.—R. vw. 
SHAPIRO (1922), 40 Can. Crim. Cas. 14 ; 
Q. R. 34 K. 13. 431.-—-CAN. 

s. —-——.}—Stateinents obtained from 
prisoners by unauthorised persons, & 
without caution or warning, will not 
*- admitted in evidence against such 
prisoners.—R. v. HuGures (1839), 1 
Craw. & D. 13.—IR. 

t. Identiiy of person making state- 
ment must be | proved, }--A conversa- 


a house & another person outside, 
in the hearing of a third person, 
who did not see the person outside, or 
recognise his voice, is not admissible 
in the absence of evidence to show that 
prisoncr was the person who spoke 
from the outside, even though the 
person inside may have addressed the 
person outside by the same name as 
that of prisoner, & the person outside 
that name.—-LAVIN’s 
CASE (1843), Ir. Cir. Rep. 813.—IR. 


a. Objection that statement not com- 
plete—No ground for rejection.)—An 
objection to the admissibility of a 
declaration in respect that it did not 
contain all the panel had said was 
repelled.—H.M. ADVOCATE v. BROWN 
(1866), 5 Irv. 215.—SCOT. 


b. Accused cannot consent tu ad- 
mission of inadmissible evidence. }—- 
Accused cannot by waiver or consent 
render admissible a statement expressly 
declared to be inadmissible.—R. v. 
PERKINS, [1920] App. D. 307.—-S. AF. 
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c. Confession not reduced to writing 
—Whether parol evidence admissible.] 
—Held: parol evidence of a confes- 
sion was admissible, it being proved 
that the confession was not taken 
down in writing whilst prisoncr was 
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4247. Statements under Indictable Offences Act, 
1848 (c. 42)—-Admissible if statutory provisions 
complied with.]——Semble: the statement before 
the magistrate of an accused person, though 
taken in the form given in form N. of the above 
Act, is not admissible without further proof under 
sect. 18 of that statute, unless the requisites con- 
tained in the proviso to that sect. have been 
inserted in the form, or proved to have been ful- 
tiled.—R. v. KIMBER (1849), 138 J. P. 122; 3 
Cox, C. C. 223. 

Annotation :-—Refd. R. v. Sansome (1850), 1 Den. 545. 

4248. .|—The examination of prisoner 
taken by the magistrate in form N, given in the 
schedule to the above Act, & duly returned to the 
ct., is admissible without proof of the signature 
of the magistrate, or of compliance with the 
proviso in sect. 18 of that statute.—-R. v. STEEL 
(1849), 18 J. P. 606. 

Annotation :-—Refd. R. v. Sansome (1850), 3 Car. & Kir. 332. 


4249. —-—— .|—Where a statement made 
by a prisoner before the committing magistrates, 
appears on the face of it, to have been duly taken 
under sect. 26 of the above Act, & is at the trial 
produced from the depositions of the witnesses 
taken at the same time & appears to have been 
transmitted with them, it is receivable in evidence 
without further proof.—R. v. Harris (1849), 
13 L. T. O.S. 509; 4 Cox, C.C. 147. 

4250. —--— .|_—Semble : before a statement 
made by a prisoner in the presence of, & 
duly signed by, the committing magistrate, can 
be received in evidence against him, proof must 
be given that he was cautioned in the manner pro- 
vided by sect. 18 of the above Act dehors any 
declaration to that effect, contained in the caption 
of the statement itself.—R. v. H1iGson (1849), 
2 Car. & Kir. 769. | 























4251. ——.|-——-R. v. Hunt (1849), 13 
L. T. O. S. 509. | 
4252, - .}—On a second examination 


of a prisoner for felony, the evidence against him 
was read over to him, & the first caution in sect. 18 
of the above Act was given, & he made a statement 
which was taken down. Prosecutor applied for a 
remand, which was granted, & on prisoner being 
brought up again no further evidence was given 
against him, but his attorney asked a few qucs- 
tions of the witnesses. Prisoner was then cautioned 
as before, but declined to make any statement :— 
Held: prisoner's statement made on the second 
examination was receivable in evidence at the 
trial, & it was rcad by the magistrate’s clerk who 
took it down.—R. v. Bonn (1850), 3 Car. & Kir. 
337, n.; 1 Den. 517; T. & M. 242; 4 New Mag. 
Cas. 133; 4 New Sess. Cas. 143; 19 L. J. M. C. 


before the magistrate, although there | 
was ho proof that it had not been put | 
in writing within two days.—R. v. | 
KINSLEY (1826), Jebb, Cr. & Pr. Cas. | 
67.—IR. 479.— IR. 
d.—-— ———.J—If a prisoner's 
declaration before a magistrate has 
not been taken in writing, parol evi- 
dence of it is admissible.—R. v. 
ae (1841), Arm. M. & O. 72.— 


g. 
1917, s. 273, 


ments were not reduced to writing, 
evidence cunnot be given of what was 
said by prisoner on the occasion.—- 
R. v. MSDERMOTY (1854), 6 Cox, C. C. k. 


~~ —-—,J—Held: Act 31 of 
did not apply when 
the confession was made before a 
magistrate or justice. 
ease in order to be admissible the con- 
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138; 14 J. P. 288; 14 Jur. 399; 4 Cox, C. C. 
231, C. C. R. 


Annotations :—Refd. R. v. Faderman (1850), 4 Cox, C. C. 
370; R. v. Thomas (1850), 14 J. P. 513. 


4253. .|—(1) A statement made by 
& prisoner before a committing magistrate, & 
signed by prisoner & the magistrate, if taken in 
the form prescribed by the schedule to the above 
Act is admissible in evidence against him at. his 
trial, at common law. 

(2) Semble: where there is no evidence of any 
previous threat or inducement having been held 
out to prisoner, such statement would be admissible 
under the above statute without proof of the 
magistrate’s signature. 

(3) It will be prudent for justices always to give 
prisoner the second caution as well as the first.— 
R. v. SANSOME (1850), 3 Car. & Kir. 332; 1 Den. 
545; T. & M. 260; 4 New Mag. Cas. 80; 4 New 
Sess. Cas. 152; 19 L. J. M. C. 148; 15 L. T. O.S. 
119; 14 J. P. 273; 14 Jur. 466; 4 Cox, C. C. 
203, C. C. R. 

Annotation :—As to (1) & (3) Reid. hk. v. Hertfordshire JJ. 

(1910), 80 L. J. K. B. 437. 


4.254, —~—,]——-(1) A., being questioned by 
a police constable about the concealment of a 
birth, gave an answer which caused the officer 
to say to her, ‘‘ It might be better for you to tell 
the truth & not a lie’’ :—-Held: a further state- 
ment made by A. to the policeman after the above 
inducement was inadmissible in evidence against 
her, as not being free & voluntary. 

(2) A. was taken into custody the same day, 
placed with two accomplices, B. & C., & charged 
with concealment of birth. All three then made 
statements :—Held: those made by B. & C. could 
not be deemed to be affected by the previous 
inducement to A., & were, therefore, admissible 
against B. & C. respectively, although that made 
by A. was not so. 

(3) Prisoners were sent for trial, but before their 
committal they received the formal caution from 
the magistrate as to anything they might wish to 
say [as required by sect. 18 of the above Act]. 
Whereupon A. made a statement which was taken 
down in writing, as usual, & attached to the 
depositions :—-Held: this latter statement of A. 
might be read at the trial as evidence against her- 
self.—Rh. v. BATE (1871), 11 Cox, C. C. 686. 

4255. Voluntary statement in course of hearing 
—Admissible without caution.|—On an examina- 
tion on a charge of felony before a magistrate, 
prisoner was asked if he wished to put any question 
to a witness against him. Instead of asking 
anything, he made a statement, which was written 
down on the depositions, but not signed by 
prisoner, who had received no caution :—Held: 


receiving the statement in question.— 
R. vw. KALABKEN (1867), 1 B. CG. RR. 
pt. 1, 1.—CAN. 

.}~—Any statement made by 
an accused person, if voluutary, is 
admissible in evidence, a fortiori 
if made in open ct. & after being 
cautioned by the magistrate.——-lh. v. 
JAMES (1912), 17 B. C. R. 165.—OAN, 


WALABEK (1913), 


























In every other 


1 ——.}-R. 1. 





8. -}+—-It is not  neces- 
sary to be clearly shown that state- 
ments, made by a prisoner on his 
examination before a magistrate, were 
reduced to writing, in order to exclude 
parol evidence of such statements.— 
he ao (1852), 5 Cox, C. C. 


[ee 





; .}—Ilt is the duty of 
the magistrate to take down in writing 
statements made before him by a 
prisoner, & even though it should be 
shown affirmatively that the state- 


fession must be both confirmed & 
reduced to writing in the presence of u 
magistrate or justice.—R. v. PIENAAR, 
[1918] T. P. D. 288.—S. AF. 


h. 1dmissible after caution.}— The 
provisions of 32 & 33 Vict. (Can.), 
c. 30, 8. 32, are directory, & astatement 
in writing not prefaced with the statu- 
tory words, made by a prisoner to the 
committing magistrate, was admitted 
in evidence, upon evidence by the 
committing magistrate that he had 
verbally cautioned prisoner to the 
effect required by the statute, before 


23 W. L. R. 931; 10 D. lL. R. 522; 4 
WwW. Ww. R. 501.—CAN. 


m. —-—.]—- The exuminations of 
prisoners taken before certain miagis- 
trates were received in evidence, al- 
though it appeared that it was partly 
elicited by questions ar by the magis- 
trates, the questions being of a general 
nature, & prisoners having been pre- 
viously duly cautioned.—lh. v. GLEN- 
NON, TooLn & MaaratiH (1840), 1 
Craw. & D. 359.—IR. 


n. Statements on oath— After caution.) 
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this statement was not evidence per se, but any 
one who heard prisoner make it might give evi- 
dence of it, refreshing his memory from what was 
thus written down.—R. v. Watson (1851), 3 
Car. & Kir. 111. 

4256. |—A voluntary statement 
made by a prisoner in the course of an examination 
before a magistrate, & before all the witnesses 
have been examined, is admissible in evidence at 
the trial, although no caution has been previously 
given.—R. v. STRIPP (1856), Dears. C. C. 648; 25 
L. J. M.C. 109; 27L. T. O.S.128; 20 J. P. 279; 
a te S. 452; 4 W. R. 489; 7 Cox, C. C. 97, 

4257, ——- ——-.]—-R. v. Taytor, No. 3812, 
ante. 

4258. Statements in answer to questions by 
magistrate—Inadmissible without caution.]—A 
statement elicited from a prisoner by questions 
put to him without any previous caution by a 
magistrate, before whom he is brought in custody 
upon a criminal charge, is not admissible against 
him in evidence at his trial.—R. v. PETTIT (1850), 
4 Cox, C. C. 164. 

Annotation -—Refd. Ibrahim v. R., [1914] A. C. 599. 

4259. Inadmissible after caution.]—(1) 
Where there is no clear evidence of an offence 
having been committed, a police officer is not 
justified, in consequence of mere rumours in a 
neighbourhood, in putting searching questions to 
a person for the purpose of eliciting the proof of a 
rad N as well as of that person’s connection 

it. 

(2) After the investigation before a magistrate 
on a charge of concealment of birth, & after 
accused had been cautioned in the usual manner, 
& had stated that she had nothing to say, but 
before her actual committal, the presiding magis- 
trate asked her what she had done with the body 
of the child :—Held: her statement in answer 
was not admissible ; nor would the learned judge 
allow a witness to be asked whether, in consequence 
of such a statement, he did a particular thing.— 
R. v. BERRIMAN (1854), 6 Cox, C. C. 388. 

AO to (1) & (2) Refd. Ibrahim v. R., [1914] 











4260. Evidence under Criminal Law Amendment 
Act, 1885 (c. 69), ss. 5, 20—-May be put in by 
prosecution at trial.|—Prisoner was charged under 
sect. 5 of the above Act with having had unlawful 
intercourse with a girl under the age of fourteen 
years. When before the justices he gave evidence 
on oath :—Held: at the trial his statement, as 
made on oath, might be put in without his 
consent, & might be used for or against him.— 
R. v. ADAMS (1886), 50 J. P. 136. 

4261. May be put in by prosecution at trial.]— 
The statement which a prisoner makes in giving 


~——R. v. SKELTON (1898), 3 Terr. L. R. 
58.—CAN. 

0. Confession made in one language 
—Taken down in another—Evidence 
Act, 1 of 1872.}--R. v. NILMADHUR 
EN (1868), I. L. R. 15 Cale. 595.— 


q. Statement 


p. Accused interrogated twice—No 
caution before first Lage eed 
Indictment for receiving stolen goods. 
Prisoner, being interrogated but not 
cautioned, by a magistrate, made a 
parol statement in relation to the 
charge against him, & being afterwards 
cautioned, & again interrogated as 
before, he made the same statement 
which was reduced to writing & signed 
by him :—Held: such statement was 
admisalble in evidence.—R. v. HENSON 


RENHARD 





r 


| 


(1844), 3 Craw. & D. 177.—-IR. 
said 
taken before magistrate — Magistrate 
absent during hearing.}—The_ declara- 
tion of an accused person will not be 
admitted as evidence if it is proved 
that the magistrate before whom 
hears to be emitted was absent during 
wast A material part of the examination. 
—H.M. ar e v. MAHLER & BER- 
Sc. Jur. 562.—SCOT. 


; -——.}—Objection sustained 
to the admissibility of a prisoner’s 
declaration in respect it appeared on 
the proof that the declaration had not 
been emitted in presence of the: magis- 
trate before whom it bore to have been 
taken.—H.M. ADVOCATE v. M‘MILLAN 
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evidence before the magistrate by whom he ‘is 
committed for trial, may be used as evidence 
against him at the trial, & the deposition con- 
taining such statement may be put in evidence 
at the trial, although he then declines to give 
evidence.—R. v. Birp (1898), 79 L. T. 359; 62 
J. P. 760; 47 W. R. 112; 15 T. L. R. 26; 48 
Sol. Jo. 30; 19 Cox, C. C. 180, C. C. R. 
Annotation :—Refd. R. v. Boyle (1904), 20 T. L. R. 192. 

4262. .|—Prisoner was indicted under 
Criminal Law Amendment Act, 1885 (c. 69), 8. 4, 
for the felony of carnally knowing, in Mar. 1911, 
a girl under the age of thirteen years. He was 
also indicted under sect. 5 of the same Act for the 
misdemeanour of carnally knowing the same girl 
in Apr. 1912, she then being above the age of 
thirteen years & under the age of sixteen years. 
When before the justices prisoner, who was then 
only charged with the misdemeanour under 
sect. 5, gave evidence, in the course of which he 
admitted having had intercourse with the girl in 
Mar. 1911, & at Christmas, 1911, but not at any 
later date. At the trial the prosecution proceeded 
with the indictment for the felony under sect. 4 
of the Act & tendered in evidence prisoner’s 
deposition before the justices when before them 
on the misdemeanour charge under sect. 5 :— 
Held: the deposition was admissible in evidence.— 
R. v. CHAPMAN (1912), 29 T. L. R. 117. 

4263. Evidence under Criminal Evidence 
Act, 1898 (c. 36).)—R. v. Boye (1904), 20 
T. L. R. 192. 











SUB-SECT. 3.—STATEMENTS MADE IN OTHER LEGAL 
PROCEEDINGS. 


4264. In bankruptcy proceedings—Balance sheet 
not admissible.|—-The balance sheet of a bkpt., 
given on oath under his commission, is not ad- 
missible against him on a criminal charge.—IK. v. 
BRITTON (1833), 1 Mood. & R. 297, N. P. 
Annotations :—Refd. R. v. Wheater (1838), 2 Mood. C. C. 

45; R. v. Scott (1856), 7 Cox, C. C. 164. 

4265. Examination in bankruptcy.|—Held : 
the examination of a person on oath before comrs. 
in bkpcy., after he had been cautioned & had 
elected what questions he would answer, was 
admissible against him on a charge of forgery.— 
R. v. WHEATER (1838), 2 Lew. C. C. 157; 2 Mood. 
C.C. 45, C. C. R. 


Annotations :—Consd. 
istd. R. v. Swan (1 





R. vw. Owen (1840), 9 GC. & P. 238. 
sa”), 14 J. P.161. Refd. R. v. Scott 











(1856), Dears. & B. 
4266. ——-.]—R. v. SWAN, No. 1952, ante. 
4267. No caution administered.}|—-On 


an indictment for false pretences it was proposed, 
for the purpose of showing the falsehood of the 
representations, to give in evidence the examina- 
tion of prisoner who had become bkpt. at a meet- 
ing held before the comr. for the allowance of his, 


(1858), 3 Irv. 213.—SCOT. 


PART XII. SECT. 5, SUB-SECT. 3. 


4265 i. In bankruptcy proceedings— 
Examination in  bankruptcy.}—Stato- 
ments of an insolvent on his examina- 
tion before assignee at creditors’ 
meeting, are evidence against him on 
a criminal trial.—R. v. MCLEAN (1877), 
1 P. & B. 377.—CAN. 


_8. Meeting of_creditors—Ques- 
lions by chairman.}—Statements made 
by a bkpt. in answer to questions 
put by the chairman at a mecting of 
creditors are admissible in evidence in 
a prosecution against him.—R. v. 
eee (1880), 3N. Z LR. C. A. 


to have been 


it 


Irv. 6384; 29 
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the bkpt.’s, certificate. It was admitted by the 
solr. for the prosecution that he had examined 
prisoner at the Bkpcy. Ct., principally with a view 
to a criminal prosecution, & that, although 
prisoner’s solr. was present at that examination, 


he was not cautioned by any one :—Held: under — 


the circumstances the evidence was inadmissible. 

—R. v. DaRBY (1847), 2 Cox, C. C. 316. 

4268. When answers compulsory.]— 
A bkpt. upon an examination, under Bkpt. Law 
Consolidation Act, 1849 (c. 106), 5s. 117, is bound 
to answer all questions touching matters relating 
to his trade dealings or estate or which may 
tend to disclose any secret grant, conveyance or 
concealment of his lands, tenements, goods, money 
or debts, although his answers may criminate 
himself, & such answers may afterwards be given 
in evidence against him upon a criminal charge. 

Where deft. has been improperly compelled to 
answer questions tending to criminate himself, 
his answers cannot be given in evidence against 
him.—R. v. Scorr (1856), Dears. & B. 47; 28 
L. J.M.C. 128; 271. T. O.S. 254; 20 J. P. 435; 
2 Jur. N. S. 1096; 4 W. R. 777; 7 Cox, C. C. 
164, C. C. R. 

Annotations :—Folld. R. v. Cross & Leyland (1856), Dears. 
& B. 68. Consd. R. v. Skeen & Freeman (1859), 28 
L. J. M. C. 91. Folld. R. v. Robinson (1867), L. R. 1 
C. C. R. 80; R. v. Hillam (1872), 12 Cox, C. C. 174; 
R. v. Widdop (1872), L. R..2 C. C. R. 3; R. v. Coote 
(1873), L. R. 4 P. C. 599. Consd. Re A Solicitor (1890), 
25Q. B. D.17; R.v. Erdheim, (1896} 2 Q. 3.260. Refd. 
Re Atherton, [1912] 2 K. B. 251. entd. Goode v. Job 
(1858), 5 Jur. N.S. 145; Re Virth, Ez p. Schofield (1877), 
6 Ch. D. 230. 

4269. ——- ——— -———.]——-The compulsory ex- 
amination of a bkpt. under Bkpt. Law Consolida- 
tion Act, 1849 (c. 106), s. 117, is admissible in 
evidence against him on a criminal charge.—R. v. 
Cross & LEYLAND (1856), Dears. & B. 68; 7 
Cox, OC. 0. 226, C. C. R. 

Annotations :-—Consd. R. v. Skeen & Freeman (1859), Bell, 
C. C. 97. Refd. KR. v. Sloggett (1856), 7 Cox, C. CG. 139. 
4270. ——-~ ——— -——.]—An agent intrusted 

with a bill of lading without authority of his 

principals, & in violation of good faith, deposited 
it with bankers for his own benefit. He was 
charged with this offence before a magistrate. 

The depositions which were taken in support of 

the charge contained ample evidence to support 

it. Having become bkpt., he was taken by his 
creditors & examined respecting the subject- 
matter of the charge before a comr. in bkpcy., & 
then made a statement in every respect in accord- 
ance with the evidence in the depositions. He 
was afterwards indicted on the same charge. On 
the trial, his examination in bkpcy. was offered 
by him as a defence, as showing that he had dis- 
closed the act before a come. in bkpcy. previous 
to being indicted for the offence :—Held: the 
evidence of a disclosure was admissible under the 
plea of not guilty.—-R. v. SkEEN & FREEMAN 
‘Ole Dae . co ae 28 L. J. M.C. 913; 23 J. P. 
; oO Jur. N.S. ; TW. R. - 8 CO . Cc, 

143,00. B. W. R. 255; 8 Cox, C. C 

Annotations :—Folld. R. v. ~C 
80. Refd. R. v. “Gunnell (1880), 48 bore 78. Month 

omeresy vy. Wade, [1908} 2 K. B. 844; Sadler v. Whiteman, 

Miners Peraadent inovor ea a icndie ee eer gneen 

(1920)1 Ke Be ave. un riendly & Apprvd. Soc., 

4271. .|—Examinations takcn 
before & comr. in bkpcy. are admissible as evidence 
against the persons examined upon a criminal 

men v. ROBINSON (1867), L. R. 1 C. CO. BR. 

ov; 361. J. M. C0. 78; 16 LL. 3. 605; 31 J. P. 

469 ; 15 W. R. 966; 10 Cox, ©. O. 467, C. OC. R. 

Annotation :—Folld. R. v. Widdop (1872), L. R. 2 C. C. BR. 3. 

a Piel oo «Oo -J—An examination of 

elt. before the registrar of the Bkpcy. Ct. is 
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admissible in criminal proceedings taken against 
him, although a promise was made to him, before 
his examination, that it would not be used ayainst 
eye or filed.—R. v. CHERRY (1871), 12 Cox, O. C. 


4278. .|—Bkpcy. Act, 1869 
(c. 71), is so far analogous to Bkpcy. Act, 1849 
(c. 106), that the Cts. of Bkpcy. have power to 
compel bkpts. to give answers to questions 
criminating themselves, &, therefore, on the 
authority of R. v. Scott, No. 4268, ante, such 
answers are admissible in evidence against the 
bkpt. in a criminal prosecution.—R. v. HILLAM 
(1872), 12 Cox, C. C. 174. 

4274. When answers not compulsory 
—No objection raised.|—Where a bkpt. was ex- 
amined before a commission in bkpcy., touching 
a matter not relating to his trade, dealings, or 
estate, did not refuse to answer on the ground 
that the answer would tend to criminate him, but 
answered without any objection :—Held: his 
answers were voluntary, & his examination was 
admissible against him on a subsequent criminal 
charge.—R. v. SLOGGETT (1856), Dears. C. O. 656 ; 
25 L. J. M. C. 93; 27 1. T. O. S. 142; 20 J. P. 
293; 2 Jur. N.S. 4763; 4 W. R. 487; 7 Cox, C. C. 
139, C. C. R. 

Annotations :—Consd. R. v. Coote (1873), L. R. 4 P. C. 599. 
Refd. 1. v. Scott (1856), Dears. & $B. 47. Mentd. Re 
Kirth, Hz p. Scholefield (1877), 37 L. T. 281. 

4275. —— —— —— ——.|—A debtor peti- 
tioned for liquidation by arrangement on June 8. 
Resolution appointing a trustee was passed on 
June 28. The registrar’s certificate of the appoint- 
ment was dated July 5. By a summons, issued on 
June 29, the debtor was summoned to appear on 
July 9, & be examined under Bkpcy. Act, 1869 
(c. 71), ss. 96, 97. He appeared on July 9, & took 
no objection to the summons. ‘The examination 
having been admitted in evidence against him on 
a subsequent indictment for an offence under 
Debtors Act, 1869 (c. 62), 5s. 11:—Held: sup- 
posing the summons to have been improperly 
issued before the registrar’s certificate of the 
appointment of the trustee had been given, the 
defect was only an irregularity, which the debtor 
had waived by appearing & submitting to be 
examined without objection, & the examination 
was properly admitted in evidence.—R. v. WIDDoOP 
(1872), L. R. 20. CO. R. 33; 42 L. J. M. 0.93 27 
L. T. 693; 37 J. P.131; 21 W. R.176; 12 Cox, 
C. C. 251, C. C. R. 

4276. Must be signed by bankrupt.| 
—To render an examination of a bkpt. under 
Bkpcy. Law Consolidation Act, 1849 (c. 106), 
s. 117, admissible in evidence as a deposition under 
the seal of the ct., pursuant to Bkpcy. Act, 1861 
(e. 134), s. 203, it must appear that his answers 
after they were reduced into writing were signed 
& subscribed by the bkpt.—R. v. KEAN (1869), 
20 L. T. 498; 33 J. P. 341; 17 W. R. 683; 11 
Cox, C. C. 266, C. C. R. 

4277. —— Need not be signed by bank- 
rupt.|—By Bkpcy. Act, 1883 (c. 52), s. 17 (8), on 
the public examination of a debtor he shall be 
examined upon oath, & it shall be his duty to 
answer all such questions as the ct. may put or 
allow to be put to him. Such notes of the ex- 
amination as the ct. thinks proper shall be taken 
down in writing, & shall be read over to, & signed 
by the debtor, & may thereafter be used in 
evidence against him:—Held: sub-sect. 8 did 
not exclude any other mode of proving the 
debtor’s admissions made at his public examina- 
tions; so that, on the trial of an indictment 
against a bkpt. for misdemeanours under Debtors 
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Act, 1869 (c. 62), where notes of his public examina- 
tion had been taken but not read over by or to 
nor signed by him, parol evidence of the person 
who took the notes was admissible to prove such 
admissions.—h. v. ERDHEIM, [1896] 2 Q. B. 260; 
65 L. J. M. C. 176; 74 L. T. 7384; 44 W. R. 607 ; 
12 T. L. R. 445; 40 Sol. Jo. 569; 18 Cox, C. C. 
355; 3 Mans. 142, C. C. R. 
Annotations :—Retd. R. v. Bird a ere Mentd. 
Thos the notes of 


Re Atherton, [1912) 2 K. B. 

4278. 
the public examination of a bkpt. were not signed 
by him, the statement then made by him may be 
admissions by him, & as such admissible in 
evidence against him.—R. v. HIRSCHFELD (1897), 
61 J. P. 520. 

4279. Statement of affairs.|—-Upon an in- 
dictment under Larceny Act, 1861 (c. 96), s. 80, 
for misappropriation of trust money, the state- 
ment of affairs made by accused in the course of 
his bkpcy. under Bkpcy. Act, 1883 (c. 52), s. 16, 
& rule 217 of the Bkpcy. Rules, 1886, is admissible 
in evidence against him for the purpose of proving 
the receipt of the money by him.—R. v. PIKE, 


79 L. T. 359 














[1902] 1K. B. 552; 71 L. J. K. B. 287; 86 L. T. 
205; 66 J. P. 296; 50 W. R. 672; 18 T. lL. R. 
285; 46 Sol. Jo. 268; 20 Cox, C. C. 1643; 9 


Mans. 121, ©. ©. R. 

4280. Answers in chancery.|—-On the trial of 
an indictment for a conspiracy, the answers in 
chancery of defts., made on oath by them in a 
suit instituted against them by prosecutor, are 
receivable in evidence on the part of the prose- 
cution.— R. v. GOLDSHEDE (1844), 1 Car. & Kir. 
G57. 

Annotation :—Refd. R. v. Coote (1873), L. R. 4 P. C. 599. 

4281. Before election commissioners—Perjury— 
Application to indictments.|—-By Corrupt Prac- 
tices Prevention Act, 1863 (c. 29), s. 7, witnesses 
before comrs. for inquiring into the existence of 
corrupt practices at elections shall not be excused 
from answering questions on the ground that the 
answers thereto may criminate them & that no 
statement made by any person in answer to any 
question put by such comrs. shall, “except in 
cases of indictments for perjury,’’ be admissible 
in evidence in any proceeding, civil or criminal :~~ 
Held: “ except in cases of indictments for per- 
jury ”’ applies only to perjury committed before 
the comrs.-—R. v. BUTTLE (1870), L. R. 1 C. OC. R. 
248; 39L. J. M.C. 115; 22 L. T. 728; 34 J. P. 
565; 18 W. R. 956; 11 Cox, C. C. 566, C. C. R. 
Annalaleen -—-Mentd. R. v. Kttridge, [1909] 2 K. B. 24. 


4282. Ex officio information.|—By 
Vorrupt Practices Prevention Act, 1863 (c. 29), | 














4285 i. In civil aclion. On a trial | “been Exenute ie pointiy hy G. & his son | 
. filed an affidavit in order to 
obtain leave to defend the suit, 
having obtained leave to defend, gave 
evidence at the trial on his own behalf. 
On a subsequent trial of V. for forgery 
of his father’s signature to the same 
promissory note, the affidavit & de- 
position of V. in the suit were admitted 
as evidence against V. :—Held: both 
the affidavit & the deposition were 
properly admitted.——R. v7. GOPAL Doss 
L. R. 3 Mad. 271. 


»--—-In a criminal trial 
statements made by accused as a 
; Witness in a previous civil action, re- 
lating to the sume subject-matitcr, may 
be used as evidence against him.— 
BANAGHAN v. H.M. ADVOCATE (1888), 
15 R. (Ct. of Sess.) 39; 


for conspiracy to defraud by means of 
the fraudulent & collusive trausfer of 
a pretended promissory note & the 
institution, maintenance & prosecution 
in the civil cts. of an oppressive, un- 
founded, false & malicious suit at law 
based on the note :—Held: a deposi- 
tion made in such civil suit by pltf. 
therein, one of the accused, may be 
received & read to the jury as evidence 
not only against him but also against 
his co-deft.—R. v. MURPHY (1891), 17 
q. L. R. 305.—CAN. 

4285 ii. --}—The examination of 
deft. in a civil action arising out of the 
inetters in ques OU, he not having 
claimed privilege therein, was allowed 
to be used against him on his trial for 
criminal conspiracy.—lht. v. CONNOLY | 
(1894), 25 O. R. 151.—CAN. 

4285 iii. —-—.]}—In a suit on a pro- | 
missory note, which was alleged to have 


Vy V 


(1881), I 
4285 iv. 








311.—SCOT. 
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s. 7, nO person summoned as a witness before any 

comrs. appointed under Corrupt Practices Act, 

1852 (c. 57), shall be excused from answering any 

question relating to corrupt practices forming the 

subject of inquiry on the ground that the answer 
would tend to criminate himself, provided that no 
statement made by any person in answer to any 
question ‘put by or before such comrs. shall, 
except in cases of indictments for perjury, be 
admissible in evidence in any procecding civil or 
criminal :—Held: the exception in the proviso 

did not apply to an ez officio information by the 

A.-G. for perjury.—R. v. SLATOR (1881), 8 Q. B. D. 

res ; 511. J. Q. B. 246; 46 J. P. 694; 30 W. R. 
10. 

4283. Before committee of House of Commons. | 
—The evidence which a person has given before a 
committee of the House of Commons, is afterwards 
admissible against him on a criminal charge.— 
R. v. MERCERON (1818), 2 Stark. 366. 

Annotations :—-Consd. R. v. Gilham (1828), 1 Mood. C. C. 
186. Refd. R. v. Britton (1833), 1 Mood. & R. 2973 BR. v. 
Wheater (1838), 2 Lew. C. C. 1573; RR. v. Garbett (1347), 
2 Car. & Kir, 474; R. v. Scott (1856), 7 Cox, C. C. 164. 
4284. Before military court of inquity-|__Roule 

124 (L) of the Rules of Procedure made under 

Army Act, 1881 (c. 58), s. 70, which provides that 

any confession, statement or answer to a question 

made or given at a ct. of inquiry shall not be ad- 
missible in evidence against an officer or soldier, 
applies only to military tribunals & does not make 

a statement made at a ct. of inquiry inadmissible 

in evidence at a criminal trial in a civil ct.—R. v. 

CoLrpus & BOORMAN, R. v. WHITH, [1917] 1 K. B. 


574; 86 L. J. K. B. 459; 116 L. T. 7033 81 
Jes 135 ; ae T. L. R. 184; 61 Sol. Jo. 268 5 
25 Cox, C. C. 716; 12 Cr. App. Rep. 198, C. C. A. 


4285. In “olvil ‘action.|—A fraudulent trustee 
who has admittcd a misdemcanour previously to 
disclosing it in the legal proceedings mentioned 
in Larceny Act, 1861 (c. 96), s. 85, cannot claim 
the benefit of that sect.—RK. v. OLIVER (1909), 
3 Cr. App. Rep. 246, C. C. A. 

4286. Compulsory disclosure.|— When an 
act done by a person is first disclosed by him 
without making any objection during cross- 
examination in a civil action, it is not disclosed 
by him in consequence of any compulsory process 
of a ct. of law, within the meaning of Larceny Act, 
1861 (c. 96), s. 85, & he is Hable to be convicted 
of an offence under Larceny Act, 1901 (c. 10), in 
respect of the act so disclosed.—R. v. NOEL, [1914] 





3K. B. 848; 841. J. K. B. 1423; 112 L. T. 47, 
24 Cox, C. C. 486; 10 Cr. App. Rep. 255, C. C. A. 
4287. Plea of infancy not admissible to 





prove false pretences as to age.|—On an indict- 


; ment for obtaining goods by falsely pretending to 


t. Hxramination for discovery in aid 
of execution.}—R.v. VAN METRE (1906), 


be of full age, a plea of infancy in an action brought 








7 Terr. L.. 2. 297: 
CAN. 





3 W., 





L. R. 416.-~ 


&, a. Coroncr’s inquest —~ Depositions 
of accused—Accused tn custody—.1d- 
missible if caution given.}—C. & RR. 
were convicted of arson, R. as an 
accessory. At the trial the depositions 
of C. & RR. before the coroner at an 
inquest under the Act. No. 
used against them. 
inquest, C. was cautioned, It. was not 
cautioned. The depositions did not 
anyhow show the caution to C. On 
a question of law reserved & a Case 
stated to the full ct., the conviction 
of C. was upheld & that of RK. quashed. 
—lh. v. COLDWELL (1863), 2 W. & W. 
208.-—AUS. 


55 were 
At the coroner’s 


IND. 











Pees Soe Te AV 
ing “been tried for the murder of an 
infant & acquitted was tried for aiding 
the mother of the infant in concealing 
its birth. 


25 Sc. L. R. 


His deposition before the 
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against deft., is not admissible to 

minority.—R. v. SIMMONDS (1850), 14 

4 Cox, C. C. 277. 

4288. In suit in Doctors’ Commons.|—RK. v. 
WALKER (1806), cited in 6 C. & P. p. 162. 
Annotation :—Refd. R. v. Lewis (1833), 6 C. & P. 161. 

4289. In answer to incriminating questions— 
Inadmissible if witness improperly compelled to 
answer. |—If a witness claims the protection of the 
ct., on the ground that his answer would tend to 
criminate himself, & there appears reasonable 
ground to believe that it would do so,, he is not 
compellable to answer; &, if obliged to answer 
notwithstanding, what he says must be considered 
to have been obtained by compulsion, & cannot 
be given afterwards in cvidence against him.— 
R. v. GARBETT (1847), 2 Car. & Kir. 474; 1 Den. 
236; 9L. T. O.S.51; 13 J. P. 602; 2 Cox, C. C. 
448, Ex. Ch. 

Annotations :-—Consd. lt. v. Coote (1873), L. R. 4 P. C. 599. 
Refd. R. v. Bickerton (1847), 11 J. P. 664; R. v. Darby 
(1847), 2 Cox, ©. C. 316; Two Sicilies (King) v. Willcox 
(1851), 1 Sim. N. 8S. 301; Fisher v. Ronalds (1852), 
12. CG. B. 7623; Osborn v. London Dock Co. (1855), 
10 Exch. 698; R. v. Scott (1856), 7 Cox, C. C. 164; 

Rt. a Robinson (1867), 36 L. J. M. CC. 78; RR. v. 

Buttle (1870), 22 L. T. 728. Mentd. Short v. Mercier 

(1851), 3 Mac. & G. 205; Volant v. Soyer (1853), 13 

(. B. 2313 Phelps v. Prew (1854), 23 L. J. Q. B. 140; 

Bickford v. Darcy (1866), L. R. 1 Exch. 354. 


4290. ——.|—R. v. Scorr, No. 4268, ante. 

4291. .|—According to English law, 
introduced into Lower Canada at the time of the 
cession of Canada to England in 1763, the deposi- 
tions on oath of a witness legally taken are ad- 
missible evidence against him, if he is subsequently 
tried on a criminal charge. The only exception 
is, in the case of answers to questions which he 
objected to when his evidence was taken as tending 
to criminate him, but which he has been improperly 
compelled to answer.—R. v. Coorg (1873), L. R. 
42. C. 599 539 Moo. P. C. C.N.S. 463 542 L. J.P. C. 
45; 29 L. T. LIL; 37 J. P. 708; 21 W. R. 553 ; 
12 Cox, ©. C. 557; 17 BE. R. 587, P. C. 

4292. Evidence before magistrate in other pro- 
ceedings—As accused person.|——A. gave a mortal 


pore the 
. P. 467; 











llc was 
nothing was 


coroner had been given thus: 
brought up in custody ; 


being duly cautioned he gave 
evidence voluntarily & without objec- 
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blow to B., who took out a summons against A. 
for an assault. The charge of assault was heard 
under this summons before D., & another magis- 
trate, who summarily convicted A. of the assault. 
What was said by the parties before the magis- 
trates was not taken down in writing. B. died :— 
Held: on the trial of A. for the murder of B., D. 
might give evidence of what B. said in the presence 
of A. at the hearing before the magistrates, & of 
what A. said in answer to it.—It. v. EDMUNDS 
(1833), 6 C. & P. 164; 2 Nev. & M, M. C. 159. 

4293. —-—.]—A statement made by 
prisoner which he refused to sign, but which re- 
ceived the magistrate’s signature, as proved by a 
party present, may be given in evidence without 
calling the magistrate’s clerk, & this, although 
such statement was so made by prisoner in refer- 
ence to another charge than that for the support 
of which the statement is sought to be given in 
evidence.—R. v. PomMERoy (1845), 5 I. T. O. S. 
371; OJ. P. 682; 1 Cox, C. C. 231. 

4294. .|—On an indictment of A. & 
b. for murder, it appeared that A. threw deceased 
down into a wet ditch, called to B. to come & 
help, which he did, & they both forcibly com- 
mitted the robbery. The deceased died three 
weeks afterwards of pneumonia, or inflammation 
of the lung, which might either be caused by cold 
or violence :—Held: the deposition of deceased 
on a charge of robbery, & statements by prisoners 
on that charge, were admissible, although the 
particular deposition was not signed by the 
magistrate.—R. v. LEE (1864), 4 F. & F. 63. 
Annotations :—Refd. R. ». Parker (1870), L. R. 1 C. GC. R. 

225; R.v. Edmunds (1909), 2 Cr. App. Rep. 257. 

4295. As witness.|—The examination of 
prisoner before a magistrate, who examines 
prisoner as a witness, although he holds out no 
threat or inducement, cannot be used against him. 
—R. v. WILSON (1817), Holt, N. P. 597. 

Annotation :—N.F. R. v. Ellis (1826), Ry. & M. 432. 

4296. -——_ ----.|—_A. was charged with 
forgery, & B. was examined on oath before the 
magistrate as a witness against A. After this B. 




















his in evidence against him at the trial.-~ 


Rh. v. WILLIAMS (1897), 28 O. KR. 583.— 














said to him by way of warning that he tion:—I/eld: the deposition was CAN. 

was not bound to swear, he made no — rightly received in evidence.—h. v. k. -}—Prisoncr was in- 
objection to be sworn ; he was sworn ; McCoy (1884),5 N.S. W. LL. R. 429. — dicted for murder. During the trial 
& his: evidence was taken down in a AUS. the depositions of prisoncr taken at 
Gee The judge doubted if the e. To be proved by the coroner’s inquiry were admitted 
deposition was admissible but adinitted = egroner.J—-At ou trial for murder in evidence, subject to objection taken 


it, subject to a reserved question & 
T. was convicted: —Held: 'I'.’s deposi- 
tion was inadmissible.—R. v. ‘FAYLOR 
(1863), 2 W. & W. 153.—AUS. 

Cie Se eee ees, EAL. the 
trict of prisoner for the murder of M., 
his own sworn statement made at the 
coroner's inquest on M.’s body was 
received in evidence against him. It 
appeared that he was in custody before, 
& at the time of such inquest, on sus- 
picion of the murder; & that, being in 
such custody, he voluntarily, but not 
spontaneously, gave evidence. Before 
he was sworn, the coroner told bim 
that if he wished to make any stato- 
ment, in order to clear himself with the 
public, he might do so, but that he 
was not bound to make any, & that 
he would not be examined unless he 
himself desired it, & that any such 
evidence would or might be for or 
against him. After this he was ex- 
auiined on oath, some of his evidence 
being in answer to questions put to 
him by the jury :—Held: the whole 
of the examination was rightly re- 
ceived.—R. v. MEEHAN (1869), 8 
N. S. W. Ss. C,. R, 289.—AUS. 

d. ——,}-—Pris- 
OUCr was arrested the day before 
the inquest on a charge of murder. 
He was present at the inquest, & after 





ne ener  oemathentinenan’ ad 


prisoner’s counsel proposed to prove 
by witness his own deposition at the 
inquest, & to show by other witnesses 
that it contained a true statement of 
his ovidence, although the _ witness 
alleged it to be incorrect. The judge 
ruled that the coroner must be called 
to prove the depositions.—R. v. 
HAMILTON (1866), 16 C. P. 340.—CAN. 


: Accused not in cus- 
tody.]—Statements made on oath by 
& person at an inquest, touching the 
cause of a fire, he not being in cus- 
tody at the time, are admissible in 
evidence against him on an indictment 
for arson, in respect of the propert 
burnt.—lh.. v. Hayes (1872), 11 N.S. W. 
Ss. GC. R. 51.—AUS. 


oe ee ere eee 


ee ee 








: »}—During trial, 
evidence was admitted, subject to 
Objection of certain statements nade 
by accused at the coroner’s ct. without 
being previously warned :—Held: evi- 
dence should not have been admitted. 
Sane SMITH (1898), 1 W. AJL. 43. 








, — .J--The  § de- 
positions of a witness taken at u 
coroner’s inquest without objection by 
him that his answers ney tend to 
criminate him, & who is subsequently 
charged with an offence, are receivable 


by prisoner’s counsel. The jury found 
prisoner guilty of manslaughter, & the 
judge reserved the question of the 
admissibility of the dcpositions :— 
Held: the evidence was rightly ad- 
mitted.—R. v. PRipMorE (1899), 2 
W. A. LL. RR. 4.-—-AUS. 

I. —— Canada Evidence Act, 
1893 (c. 31).}—The coroner’s ct. is 
a criminal ct. Sect. 5 of the above 
Act, which abolishes the privilege of 
not answering criminating questions, 
& provides that no evidence so given 
shall be receivable in evidence in sub- 
sequent criminal proceedings against 
the witness, other than for perjury 
in respect thereof, applics to any 
evidence given by a person under 
oath, though be may not have claimed 
privilege.—R. v. HAMMOND (1898), 29 
O. R. 211.—CAN. 





m. J--Under the 
above Act a deposition given at the 
coroner s inquest is inadmissible in 
evideuce against the deponent, in a 
criminal proceeding subsequently in- 
stituted aguinst him.—R._ v. VIAU 
(1898), Q. R. 7 Q. B. 362.—CAN. 


n. At former trial.|---A_ statement 
made by a prisoner on _a former trial 
when the jury disagreed, is admissible 
in evidence against him at the second 
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Sect. 5.—Confessions and statements by accused: 
Sub-sects. 3 & 4.) 
was himself charged with a different forgery :— 
Held: the deposition of B. was evidence against 
him on his trial for the forgery, notwithstanding 
that it was taken on oath.—R. v. HAWORTH 
(1830), 4 C. & P. 254. 
Annotation :-—~Refd. BR. v. Coote (1873), L. R. 4 P. C. 599. 
4297. .|~-A statement relating to 
an offence made upon oath by’a person not at the 
time under suspicion, is admissible in evidence 
against him, if he be afterwards charged with the 
commission of it.—R. v. TuBBy (1833), 5 C. & P. 
530. 
Annotations :—--Distd 











. R. v. Lewis (1833), 6 C. & P. 161. 

Refd. RK. v. Wheater (1838), 2 Mood. C. C. 45. 

4298. .|—Prisoner was summoned 
before the committing magistrate touching the 
poisoning of C. No person was then specifically 
charged with the offence. Prisoner was sworn & 
made a statement, & at the conclusion of the 
examination prisoner was committed for trial :-— 
Held: this statement was not receivable in evi- 
dence against prisoner.—R. v. LEwrs (18383), 6 


©. & P. 161. 
Annotations :-—N.F, R. v. Adams (1886), 


Refd. R. v. Gillis (1866), 14 W. R. 845; 
Burrett & Weekes (1898), 62 J. P. 250. 
Ryan (1839), 2 Mood. & R. 213. 


4299. ——- ——.]—R.  v. 
ante. 

4300. —~—.]—Prisoners charged prose- 
cutor with an indecent assault, & gave evidence 
upon oath before the magistrate in support of the 
charge. It was dismissed, & a counter charge 
made of accusing with intent to extort money :— 











50 J. P. 136. 
R. v. Laurent, 
Mentd. R. v. 


Davis, No. 4025, 





Held: the depositions were admissible against 
prisoners. 
trial.—lt. v. HUNT (1887), 8 N.S. W. 
L. R. 38; 3 N.S. W. W. N. 83.—AUS. 
o. —~-.}—On a trial for larceny . Conspiracy. 


about LB. & was then told by A. certain | 
facts implicating A. in a treasonable | 
The constable loft 


CRIMINAL LAW AND PROCEDURE. 


On the examination they were cross-examined 
to character only :—Held: the cross-examination 
& answers were not admissible.—R. v. BRAZNELL 
(1850), 14 J. P. 657. 

4301. -}—Deposition of witness taken 
before magistrates allowed to be read at trial as 
evidence against him, although after his evidence 
was taken the magistrates committed him for 
trial, his evidence criminating himself.—h. v. 
CHIDLEY & CUMMINS (1860), 8 Cox, C. C. 365. 


Annotations :—Consd. R. v._ Gillis eee 11 Cox, C. C. 69. 
Refd. R. v. Coote (1873), L. R. 4 P. C. 599. 


4302. sme & W. were charged by 
L. with larceny. -» without being cautioned, 
gave evidence on oath on this charge of larceny 
at the police ct., & duly signed his deposition. In 
his deposition he substantially admitted that he 
had been guilty of committing indecent acts with 
B., at or immediately before the time of the 
larceny. L. was subsequently arrested, & charged 
with committing acts of gross indecency with 
B. & W.:—Held: the deposition on oath of L. 
on the charge of larceny was evidence against him 
on the present charge.—R. v. LAURENT, BARRETT 
& WEEKES (1898), 62 J. P. 250. 

In proceedings before coroner.|— Sec CORONERS, 
Vol. XIII., pp. 232 et seq. 














SuB-SECT. 4.—VOLUNTARY CONFESSIONS. 


4303. Voluntary confession admissible.|—Scveral 
prisoners being in custody on a charge of murder, 
A., who was one of them, said to the chaplain of 
the prison, that he wished to see a magistrate, & 
asked if any proclamation had been made, & any 
offer of pardon. ‘The chaplain said, that there 
had, but he hoped that A. would understand that 


c. Procecdings in forcign court— 
A fidavit.|—Where, on the trial of an 


& ° indictinent for bigamy, deft. relied on 


accused clected to give evidence on 
his own behalf. The jury having 
failed to agree a second trial took place 
at which accused did not give evidence. 
The Crown then put in against accused 
through the clerk of urraigns, the 
record of the previous trial & the 
evidence given by accused. ‘I'he pre- 
siding judge admitted this, & accused 
was found guilty :-—Held: the evi- 
dence was admissible.—lht. v. SHARPE 
(1903), 5 W. A. L. Rk. 125.—--AUS. 

p. At previous inquiry.J—A deposi- 
tion on oath made by one of several 
accused, as a witness in a previous 
inquiry was admitted in evidence 
against him.—R. v. Moss (1893), 
I. L. R. 16 All. 88.—-IND. 

q. At preliminary investigution.j}— 
RR. v. Coors (1873), 18 L. C. J. 103.— 
CAN. 

~.}—Trial for murder. Ac- 
liminary hearing on a charge of escape 
&, at the hearing, after the usual 
statutory caution had been given, gave 
an account of the homicide, in which ho 
udmitted firing the shot, from the 
effects of which the injured person had 


died :—Held: the statement was ad- 
missible—R. v. JAMES (1912), 21 
W. iL. R. 563; 4 D. L. R. 717; 17 


B. C. IR. 165.—CAN. 

8. Statements by prisoner in in- 
formation against others.|—Statements 
nade by a prisoner in an information 
with a view to his being examined as 
& witness for the Crown are not ad- 
missible in evidence ee prisoner, 
for the purpose of implicat him in 
the offence, the subject of the informa- 
Cc. C. 483.—IR. 

t. —-—.]—A constable went to the 
house of A. to obtain information 





returned next morning & asked A. if 
he was willing to come down & repeat 
his statement to the superintendent of 
olice. The superintendent asked <A. 
oO go before a magistrate & make an 
information ‘‘ as a witness.’’ A. con- 


‘sented, made an information, & after- 


wards reswore it, & made a further 
information in the presence of B. & 
others. Heo was cxamined & received 
no caution against criminating him- 
self. Subsequently he refused to give 
evidence on the trial of B. & the other 
prisoners ; he was arrested & tricd for 
treason felony. His own informations 


formations were inadmissible & the 
conviction was crroneous.—R. v. GILLIS 
(1866), 17 1. C. L. R. 512.—IR. 


a. Answers tending to criminate wit- 
ness—Privilege not claimed—Admis- 
sible in subsequent trial.J—If a witness 
when calfed upon to testify docs not 
object to do so upon the ground that 
his answers may tend to criminate 
him, his answers are receivable against 
him, except in the case provided for 
by Canada Evidence Act, 1893 (c. 31), 
8. 5, as amended by 61 Vict. c. 53, in 
any criminal proceedings against him 
thereafter, but if he docs object he is 
protected.—R. v. CLARK (1902), 22 
Cc. L. T. 90; 3 0. L. R. 176; 5 Can. 
Crim. Cas. 235.—CAN. 











b. .}-— Evidence 
taken under Assignments Act, s. 52, 
without any objection on the part of 
the person giving cvidence upon the 
ground that the answer would tend to 
incriminate or upon any of the grounds 
stated in Alberta Evidence Act is admis- 
sible against him in acriminal trial.—R. 
v. GRAHAM (1915), 31 W. L. R. 117; 8 
MA W. R. 460; 21 D. L. Qh. 613.— 


} 


_ a decree of divorce obtained in a foreign 


country, a certified copy of an affidavit 

yurporting to have been made by deft. 
n the cause in which the divorce was 
granted, is evidence against him, 
without proof of viva voce evidence 
tbat he had sworn to the original, or 
had used it in a cause in which he was 
a a rte v. WRIGHT (1877), 1 
bP. & B. 363.—CAN. 

d. Denositions in counter § case.J— 
The depositions of witnesses given in 
a counter casc may be used as evidence 
against them on their trial as accused 
persons, but such depositions could 
OLY (NG. 220 a ore 
making them.—-MOHER (SHEIKH) v. R. 
(1893), I. L. R. 21 Cale. 392.—IND. 

_ ©. Charge of murder — Statement 
in previous trial for assault—Not ad- 
missible.|}—A panel was tried & con- 
victed of assault. He was thereafter 
charged with assault to the danger of 
life on the satne species facta & emitted 
a declaration. e was then tried for 
murder, the person assaulted havin 
died :—Held: the declaration coul 
not be used as evidence against him. 
H.M. ADVOCATE v. STEWART (1866), 
5 Irv. 310.—SCOT. 


PART XII. SECT. 5, SUB-SECT. 4. 


4303 i. Voluntary confession admis- 
sible.]}—Where a statement by prisoner 
was not induced by the offer of reward 
or pardon but was voluntary :—Held : 
it was rightly admitte against 
risoner.—H. v. ARCHIBALD (1869), 
Q. 5. C. hn. 47.—AUS. 
4303 ~~ ii. J}—A.-G. FOR NEW 
SOUTH WALES v. MARTIN, 9 C. LL. R. 
713.—AUS. 

4303 fii. -+-Prisoner, after his 
committal for trial, & while the 
custody of a constable, made a state- 


ee 








Part XII.—EVIDENCE AND PROOF. 


he could offer him no inducement to make any 
statement, as it must be his own free & voluntary 
act. When A. saw the magistrate, he said that no 
person had held out any inducement to him to 
confess anything, & that what he was about to 
say was his own free & voluntary act & desire. 
A. then made a statement to the magistrate : 
Held: this statement was receivable against A. 
on his trial for the murder.—R. v. DINGLEY 
(1845), 1 Car. & Kir. 637. 
Annotation : —Distd. R. v. Godinho (1911), 76 J. P. 16. 
4304. -.]—Where a prisoner prefaced her 
confession by saying, ‘‘ I shall confess, for it will 
be better for me’’; & all that the witness said 
before or after that statement was, ‘‘ Well, I 
know nothing of that’’ :—Held: the confession 
being a voluntary one, was admissible.—R. v. 
WARREN (1848), 11 L. T O.S. 516; 12 J. P. 571. 
4305. .]|—A voluntary confession two hours 
after questions answered, after a proper caution 
by a detective-inspector, is admissible.—R. v. 
JAMES (1909), 2 Cr. App. Rep. 319, C. C. A. 














4306. ——-.]—R. v. Unswortu (1910), 4 Cr. 
App. Rep. 1, C. C. A. 
4307. .|—A confession made voluntarily 


by a prisoner when under arrest in the hope or 
expectation of pardon is not inadmissible unless 
such hope or expectation has been held out to 
prisoner by authorised parties.—R. v. GopDINHO 
(1911), 76 J. P. 16; 28 T. L. R. 33; 55 Sol. Jo. 
807; 7 Cr. App. Rep. 12, C. C. A. 

4308. -]|—A private in an Indian regiment 








ment, upon which the latter took him | to entrap is competent evidence.— | 
GRACIK v. STUART (1884), 5 Couper, 
R. 526.—SCOT. 


-}—-Railway policemen 
found accused, carrying a paper parcel, 


before a magistrate, when he laid an 
information on oath charging another 
person with having suggested the 
crime, & asked him to join in it, which 
he accordingly did. Upon the arrest 


379; 21 Se. L. 
4303 ix. 





| 
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murdered one of the officers. Shortly afterwards, 
while he was in custody, the commanding officer 
asked him, ‘‘ Why have you done such a senseless 
act ?’’ & he replied, ‘‘ Some three or four days 
he has been abusing me, & without doubt I killed 
him.’”’ At the trial the judge admitted this state- 
ment, which was objected to by counsel for the 
defence. Prisoner was convicted :—Held: even 
if the evidence was inadmissible, there being ample 
undisputed evidence aliunde of the guilt of prisoner, 
& it being very improbable that the statement 
influenced the verdict of the jury, there was no 
such miscarriage of justice as would justify the 
Judicial Committee in advising an interference 
in the matter. 

Semble: the evidence was not inadmissible.— 
IBRAHIM v. R., [1914] A. C. 599; 83 L. J. P. C. 
185; 111 L. T. 20; 30T. L. R. 383; 24 Cox, C. C. 


174, P. C. 

Annotations :—Apld. R. v. Colpus & Boorman, R. v. White, 
(1917) 1 K. B. 574; R. v. Voisin, [1918] 1 K. B. 531. 
Consd. R. v. Cook (1918), 34 T. L. R. 515. Refd. Rh. v. 
Crowe & Myerscough (1917), 81 J. P. 288. 


4309. .|—A statement by an accused, person 
is not admissible in evidence against him unless it 
is shown by the prosecution to have been a volun- 
tary statement, in the sense that it has not been 
obtained from him either by fear of prejudice or 
hope of advantage exercised or held out by a per- 





' son in authority. The question whether a persgn 


has been duly cautioned before making a state- 
ment is a circumstance to be taken into account 
by the judge in exercising his discretion whether 


was mado voluntarily.—Rh. v. NMUGHES, 
[1921] 1 W. W. R. 119; 55 D. L. Rf. 
G97; 35 Can. Crim. Cas. 103.—CAN. 

k, —— -}—Since admissions 
obtained from accused by the police 





of accused, prisoner made a full de- 
position against him, at the samo time 
admitting his own guilt. Both in- 
formation & deposition appeared to 
have been voluntarily made, unin- 
fluenced by cither hope or threat ; 
but. it also appeared that prisoner had 
not been cautioned that his statements 
as to the other might be given in evi- 
dence against himself, though he had 
been duly cautioned when under ex- 
amination in his own case :—Held : 
both the information & deposition 
were properly received in evidence, as 
being statements voluntarily made, 
uninfluenced by any promises held out 
as an induccment to prisoner to make 
them, & that, too, though made under 
oath.—R. v. Firup (1865), 16 C. PR. 
98.—-CAN, 

4303 iv. -}+-A statement made 
by a prisoner may be used in evidence 
against him, if it appears that prisoner 
was not induced to make the state- 
ment by any promise or threat.—R. v. 
SOuUcIH (1878), 1 P. & B. 611.—CAN. 


4308 v. .}—Any statement made 
by an accusod person, if voluntary, is 
admissible in evidence.—Rk. v. JAMES 
(1912), 17 B. C. R. 165.—CAN, 


4303 vi. -]—Before receiving a 
confession in evidence, all evidence 
should havo been taken thereon to sce 
that it was made with that degree of 
teat yee yous allow its recep- 

nm evidence.—R. v. GAUTHIER, 
{1921] 2 W. W. R. 1.—CAN, 


4303 vii. --—.]}—The confession of a 
peer Le pee ay be Pipe because 
cautione e Inagis- 

trates that it would be miven in evi: 
dence against him, provided he was 
not, in making it, under threat or 
inducement.—LavIN’s Case (1843), 
Ir. Cir. Rep. 813.—IR. 


4308 viii. ——-.}—A statement made 
by a prisoner to a olice officer on the 


occasion of his be apprehended 
without threat or Serre oe intention 











near a hut where there was a bunker 
belonging to the pean co. The 
police asked what was in the paper, & 
accused replied ‘‘ old paper.’’ The 

then asked to see the contents, which 
when opened was found to contain a 
piece of coal. They asked accused 
where he got it from, & he replied that 
he got it from a miner. A sergeant of 
the regular police then came up, & he 
requested accused & the railway police 
to go with him to the police station 
that his statements might be verified. 
On the way to the station accused 
voluntarily said, ‘‘ To save trouble I 
may as woll tell the truth; I took the 
coal trom the bunker.’’ Up to that 
time no charge had been made against 
accused, & no warning had becn given 
him :—-Held: the evidence as to the 
statemcnt made by accused was 
competently admitted.—CosTELLO v. 


McPHERSON, [1922] S. C. (J.) 9— 
SCOT. 
f Even though improperly in- 





duced statement added.}—It is not 
sufficient to render a confession irrele- 
vant that there may have been added 
to it a statement, which has been im- 
properly induced by threat or proniise. 
In order to make a confession irrele- 
vant it must be shown that the con- 
fession itself was improper.y induccd.— 
R. v. NARAYAN AGHUNATII PATKI 
(1907), I. L. R. 32 Bom. 111.—IND. 


g. kven if made in answer 
to questions by person in authority. )]— 
The fact that @ person in authority 
questions an accused person without 
cautioning him, does not in itself ren- 
der a confession voluntarily made in 
answer by accused inadmissible in 
evidence against him.—MARASIMMAN 
v. KR. (1914), 35 N. L. WR. 458.—S. AF. 

h. Must be shown to be 
voluntary.}—Evidence was held not 
admissible on a trial for theft, of an 
alleged confession of the accused when 
virtually under arrest, as there was 
nothing to show. that the statement 








when uccused had not been warned 
are not admissible even though an 
inducement had been offered to make a 
statement, if at another interview, after 
warning, similar admissions are made 
they are not admissible unless their 
presumpti involuntary character is 
negatived.—R. v. MYLeEs, [1923] 2 
D. L. R. 880; 40 Can. Crim. Cas. 84; 
56 N.S. R. 18.—CAN. 


l. ---—-- ——.]— Where it was 
proved that a police constable had 
cautioned accused & then asked him 
certain questions, & then counsel for 
the Crown sought to give in evidence 
the statements made by accused in 
auswer :—Held: undcr the circum- 
stances there was not sufficient proof 
of voluntariness before the ct. to 
render the statement adinissible.—R. 
v. DEVINE (1904), 38 I. L. T. 227.—IR. 


m. —-—.}—Before any state- 
ment made Py. an accused person can 
be admitted in evidence against him 
it must be clear that accused mado the 
statement of his own free will, & not 
under any feeling that he was legally 
bound to make a statement.—R. v. 
BLERCK, [1919] C. P. D. 638.— 





VAN 


n. Whether prosecution must 
prove confession voluntary.}—On_ 4 
prosecution for having in possession 
forged bank-notes knowing them to bo 
forged, evidence was given of a con- 
versation with prisoner in presence of 
the chicf of police in which prisoner 
made a statement as to where he got 
the notes, etc. :—Held: the onus was 
upon the prosecution to establish that 
the statement was free & voluntary, & 
it was not sufficient for this purpose 
that the officer should swear to it, but 
he should have negatived poasibl. 
inducements which would have made 
the statement inadmissible.-—R.  v. 
TUTTY (1905), 38 N. S. RK. 136.—CAN. 

oO. .]}— The prosecution 
need not prove that a confession w ~ 
free & voluntary beforo eviden 
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Sect. 5.—Confessions and statements by accused: 
Sub-sect. 4.] 
to exclude the statement, but the absence of a 
caution does not as a matter of law make the 
statement) inadmissible.—R. v. Voisin, [1918] 
1K. B. 531; 87 L. J. K. B. 574; 118 L. T. 654; 
82 J. P. 96; 34 T. L. R. 2633; 62 Sol. Jo. 428; 
26 Cox, C. C. 224; 13 Cr. App. Rep. 89, C. C. A. 
Annotation :-—-Consd. R. v. Cook (1918), 34 T. L. R. 515. 
4310. .|—An answer given by an accused 
person in reply to a question put to him by a 
police constable, without threat or inducement, 
may be given in evidence against him.—RoOGEnKsS 
v. HAWKEN (1898), 67 L. J. Q. B. 526; 78 L. T. 
nae ue P. 279; 42 Sol. Jo. 381; 19 Cox, C. C. 


Annotations :—Folld. Lewis v. Harris (1913), 110 L. T. 337. 
Refd. Ibrahim v. R., [1914] A. C. 599. 


4311. Inadmissible if procured by improper 
inducement.|—-Confessions obtained in consequence 
of promises or threats cannot be given in evidence ; 
but any facts, though resulting from such inad- 
missible confession, may be received.—R. v. 
WARICKSHALL (1783), 1 Leach, 263. 


Annotations :—-Refd. R. v. Wheater (1838), 2 Mood. C. C. 
5; R. v. Thompson, [1893] 2 Q. B. 12: R. wv. Booth & 
ivi (1910), 74 J. P. 4753; Ibruhim wv. R., [1914] A. C. 











4312, ——.]-—R. v. BuTCHER (1798), 1 Leach, 
265, n. 
4313. .|-~In order to render a confession by 





® prisoner admissible the prosecution must show 
affirmatively, to the satisfaction of the judge, that 
it has not been made under the influence of an 
improper inducement. If this appear doubtful 
on the evidence the confession ought to be re- 
jected. 

On an indictment for stealing the goods of two 
persons in partnership, a confession made after 


thereof admitted.---R. v. GRAF 


(1909), 








| committed a murder was received.— | 


CRIMINAL LAW AND PROCEDURE. 


an inducement to confess has been held out in 

their absence by the wife of one of them, who 

assisted in the management of their business, is 
inadmissible.—R. v. WARRINGHAM (1851), 2 Den. 

447,n.; 15 Jur. 318. 

Annotations :—Refd. R. v. Baldry (1852), 21 L. J. M. C. 
130; KR. vw Moore (1852), 21 L. J. M. ©. 199; RK. v. 
Thompson, [1893] 2 Q. B. 1%. 
4314. .|—In order that evidence of a con- 

fession by a prisoner may be admissible, it must 
be affirmatively proved that such confession was 
free & voluntary, that is, was not preceded by 
any inducement to prisoner to make a statement 
held out by a person in authority, or that 1t was 
not made until after such inducement had clearly 
been removed. 

Prisoner was tried for embezzling the money of 
aco. It was proved at the trial that, on being 
taxed with the crime by the chairman of the co., 
he said, ‘‘ Yes, 1 took the money,’’ & afterwards 
made out a list of the sums which he had embezzled, 
& with the assistance of his brother paid to the co. 
a part of such sums. The chairman stated that 
at the time of the confession no threat was used & 
no promise made as regards the prosecution of 
prisoner, but admitted that, before receiving it, 
he had said to prisoner’s brother, ‘ It will be the 
right thing for your brother to make a statement,”’ 
& the ct. drew the inference that prisoner, when 
he made the confession, knew that the chairman 
had spoken these words to his brother :—Held: 
the confession of prisoner had not been satis- 
factorily proved to have been free & voluntary, & 
therefore evidence of the confession ought not to 
have been reccived.—R. v. THOMPSON, [1893] 2 
Q. B. 12; 62 L. J. M. C. 93; 69 L. T. 225 57 
J. P. 312; 41 W. RR. 525: 9 T. L. RR. 4855 37 
Sol. Jo. 457 ; 17 Cox, C. C. 641; 5 KR. 392, C. C. R. 
Annotations :---Folld. R. v. Rose (1898), 67 L. J. Q. B. 289, 





supposing that by making a confession 





13 O. W. R. 113883; 19 O.L. R. 238; ) R. vw. Gitnam (18288), 1 Ir. L. Rec. he would gain some advantage or avoid 
15 Can. Crim. Cas. 193.---CAN. lst ser. 346.—IR. some evil Ne ee to pe oy), 

; .--No statement by a.---—- In presence of police | ings against him. KEFE U. KR. (LOL9), 
an accused is admissible in evidence | officers.}---Police witnesses guve evi- 2 A. L. R. 88.---AUS. 


against him unless it is shown by the 
prosecution to have becn a voluntary 


denee of a confession made by accused 
to his mother in their presence. 





4311 iii. »-—-1t having appeared 
thut prosecutor had offered direct. in- 


It 


statcment in the sense that it has not 


been obtained from him either by fear | 


of prejudice or hope of advantage 
exercised or held out by a person in 
authority.—-R. wv. JONES, [1921] 3 
W. W. RR. 411.—CAN. 


' -}—Before admitting 
evidence of a confession made to u 
police officer cither before or after the 
arrest. it should be made to appear 
affirmatively that the confession was 
free & voluntary as having been made 
without any inducement such as a 
promise or threat, & the onus of proving 
this is upon the proscecution.—Rh. wv. 
READ, [1921] 3 W. W. ht. 402.—OAN. 


P -}—A confession by 
an accused charged with murder ex- 
cluded where the circumstances sur- 
rourding the confession was such as to 
raise a doubt whether it was entirely 
voluntury. Where such a doubt exists 
the onus is on the Crown to show that 
the confession was wholly voluntary.— 
oe KATOLA, [1909] T. S. 1019.— 


8. -}+~Before a_ confes- 
sion can be admitted the Crown 
must prove affirmatively that it was 
freely & voluntarily made, & that 
accused was at the time in his sound & 
sober senses unless the circumstances 
surrounding the confession are such 
as clearly to indicate the existence of 
such facts.—-R. v. FRANS SELEPI (1919), 
rT P, bD. 105.—S. AF. 


t. -——— Confession made to clergy- 
man.}~—The evidence of a oreteyinen 
to whom prisorer confessed 








et ee 














was shown that two other persons were 
present when the liquor in question 
was sold to the traps, but neither their 
hames or present) whereabouts were 
known to the Crown witnesses :-- 
ffeld: the confession made not to, but 


mcrely in the presence of, the police | 
witnesses had been rightly adinitted.-—_, 


R. v. FOStTer, [1922] FE. b. 
S. AF. 


b. Stalement to police officer 
after caution. }—The apprehending con- 
stable cautioned one of the prisoners 
that ‘‘ anything he might say would 
be evidence ugainst him ’’; upon this 
prisoner made a statement :—Jleld : 
the statemont was admissible in evi- 
dence.—R. v. Ramsay & JOHNSON 
Cea 2N.8. WLS. C. RK. N.S. 98.-— 


Lie 169.-— 





4311 i. Inadmissible if procured by | 


tmtproper inducement. }}—A confession to 
be admissible in evidence must be free 
& voluntary. It is free & voluntary 
unless brought about by a threat or 
false representations.—R. v. DEAN 
">, 2) (1896), 17 N.S. W.L. R. 224 | 
12 N.S. W. W. N. 80.—AUS. 


4311 ii. ——- -.]---No confession is 
deemed to be voluntary if it appears 
to the judge to have been caused by 
an inducement, threat or promise 
proceeding from @ person in authority, 
& having reference to the charge 
against accused, whether addressed to 
him directly or brought to his know- 
ledge indirectly, & if, in the opinion of 
the judge, such inducement, threat 
or promise gave accused grounds for 











ducements to prisoner to confess :-— 
Hleld : if the judge wus satisfied that 
the promise of favour thus held out 
had induced the confessions, & con- 
tinued to act upon prisoner’s mind, 
notwithstanding the warning of the 
coroner, he was right in directing the 
jury to reject them. 

Iicld: also, that if the judge sus- 
pected the confessions had been ob- 
tained by undue influence, such sus- 
Picion should have been removed 
before he received the evidence. It 
is w question for the judge whether or 
not the prisoncr has been induced by 
undue influence to confess. 

Semble: that when the names of 
other prisoners are mentioned in the 
confession, the proper course is to 
read the names in full, but to direct, 
the jury not to pay any attention to 
them.---R. vu. FINKLE (1865), 15 C. P. 
453.—-CAN. 


4311iv. ———.}—A confession not {reo 
& voluntary should be rejected.—-R. v. 


Dr Mersquiro (1915), 32 W. L. R. 
368; 9 W. W. R.113.—--CAN. 
4311 v. —~---.}--A confession by 


prisoner to a person in authority in 
order to be admissible in evidence 
against the person making It, must be 
free & voluntary. The confession is 
not free & voluntary if it has been ob- 
tained by violence, or if it is made in 
answer tv a question by a poor in 
wuthority which accused believed he 
was compelled to answer.—R. v. 
WONG CHIN Kwar (1908), 3 Hong 
Koug L. Kt. 89.—HONG KONG. 


Part XII.—EvIpENCE AND PRoor. 


Apid, R. v. Colpus & Boorman, R. v. White, [1917] 1 
. B. 5 Hawken (1898), 78 L. 
655; R. v. Brailsford, [1905] 2 K. B. 730; R. v. Knight 
; KR. v. Booth & Jones (1910), 74 
R., [1914] A. C. 599. 

4315, Confession to police officer—Unnecessary 
to administer caution.]—It is not the duty of a 
police officer to caution a prisoner with regard to 
the consequences of making to him any statement, 
when that statement is a perfectly voluntary one. 


74. Refd. Rogers v. 


(1905), 21 T. L. R. 310 
J. P. 475 ; Ibrahim v. 


4315 i. Confession to police officer— 
Unnecessary to administer caution. J— 
RK. v. HOO SAM (1912), 20 W. L. R. 571; 
1 W. W. RR. 1049.—CAN. 


4315 ii. .J—A voluntary 
confession made by prisoner to the con- 
stable who arrested him upon a war- 
rant to answer the charge of perjury, 
although the constable did not give 
prisoner the usual warning, was pro- 
perly admitted in evidence.—R. v. 
BoOaGH SinNGU (1913), 24 W. L. R. 941. 
—CAN. 

43 15 iii. .}—Itis the duty of 
the constabulary to caution persons in 
custody against criminating them- 
selves; but though they should reccive 
admissions without giving such caution, 
it is matter for observation only, & 
does not render the admissions inad- 
missible in evidence, if they were free 
& voluntary, neither induced by hope 
nor extorted by fear.—-lht. v. MARTIN 
= ANY (1841), Arm. M. & O. 197.— 














4315 iv. —-— -——-.}-—A statement 
voluntarily made to a police officer bya 
person suspected of a crime, who has 
not been cautioned that what he says 
may be used against him, is not open 
to the same objections with regard to 
its admissibility as evidence against 
accused, as is a statement mado by 
him in answer to questions put by the 
officer.—HObDGSON v. MACPHERSON, 
[1DL3) 8. C. CJ.) 68; 5058c¢. L. R. 752 ; 
25. L.T. 8; 7 Adam, 118.—SCOT. 








C. While accused on 
bail. }—Held : a statement voluntarily 
made by an accused person while out 
on bail to the policeman who had 
apprehended him regarding the crime 
with which he was charged was 
colpetent evidence against accused, 
although the policeman had not 
cautioned the accused.-—SMITH _ v. 
LAMB (1888), 15 R. (Ct. of Sess.) 54; 
25 Sc. L. R. 429.—-SCOT. 

@. After caution — Admis- 
sible at trial on different charge. |— 
Prisoner was arrested on a charge of 
burglary. After being given the usual 
caution he made certain statements 
to a constable; subsequently he was 
charged with murder, & on his trial 
the Crown sought to put his statements 
in evidence :—Held: the statements 
were admissible.-—-R. v. VAN 
(1914), 20 B. C. R. 81.—CAN, 


e. - Statement made twice — 
Caution only before second.}—When a 
prisoner makes a statement to officers 
without being cautioned, & subse- 
queutly makes the same statement to 
the same officers after being cautioned : 
—-Held: the second statement is in- 
admissible.—R. v. Kona (1914), 20 
B. C. R. 71.—~CAN, 

f. -/—Held : it was compe- 
tent for prosecutor to ask a police 
officer who had apprehended the panel 
two days after the commission of the 
offence, ‘‘What did the panel say on 
being apprehended & told the charge 
against. him ’—WM AnyooaTe »v. 

(1871), 2 





Horst 








mews 


rr recur UMIMLLSSLULE. J-—- A CONn- 
fession made to a person who holds 
the dual Position of police officer & a 


qurotitna on 


ane ee 


wetasawa 40UU VE UE LULL, B. 215,.-—~HK. . 
PETERSEN, [1918] C. P. D. 487.—S AR. 
~"  "- Gonfession 


T. 
4316. 





4317. —— 


of an offence by a person charged with 
the commission of that offence made 
to a peace officer, other than a magis- 
trate or justice freely voluntarily 
in his sound & sober senses & without 
having been unduly influenced thereto, 
is under Act 31 of 1917, 8. 273, admis- 
sible in evidence against such person 
at. his trial, if it was confirmed & re- 
duced to writing in the presence of a 
justice of the peace, who at the time 
was a@ member of the police force.— 
Ke p. MINISTER OF JUSTICE, [1920] 
App. D. 304.-—-S. AF. 


k. Prosecution must prove con- 
fession was voluntary.|—Before ad- 
mitting evidence of a confession made 
to a police officer either before or after 
the arrest it should be made to appear 
uffirmatively that the confession was 
free & voluntary as having been made 
without any inducement such as a 
promise or threat, & the onus of proving 
this is upon the Fe ee vv, 
Reav, [1921] 3 . W. R. 402: 62 
D. L. R. 363; 36 Can. Crim. Cas. 200 ; 
17 Alta. L. R. 68.—CAN. 

1. -J—When the prose- 
cution offers evidence of an alleged 
confession made by an accused to a 
police officer, it. is the duty of the pre- 
siding judge to inquire into all the 
circumstances in order to ascertain 
whether the confession was made 
freely, &, if he finds that it was not, 
he must reject the evidence. The 
onus is upon the prosecution to show 
that the statement or confession was 
made voluntarily, & the proper mode 
of proving that it was so made is by 
negativing the possible inducements 
by way of hope or fear that would 
have made the statement inadmissible, 
& not merely by tuking the affirmative 
answer of the officer under oath that 
the statement was made voluntarily.— 
R. v. SANAVITOCH, [1917] 3 W. W. , 
568.~—-CAN, 

m. —--——- Necessity for writing.J— 
Act 31 of 1917, 8. 273, provides that 
where a confession is made to @& peace 
officer other than a majistrate or 
justice it shall not be admissible in 
evidence unless it was confimmed & 
reduced to writing in the presence of a 
magistrate or justice. Where a native 
accused voluntarily made a relevant 
statement to his master in the presence 
of a peace officer :—Held: the state- 
ment was admissible, & the sect. only 
applied to a confession of guilt made 
not in the presence of but directly to a 
peace officer.-—R. v. VEREN, [1918] 
T. P. D, 218.—S. AF. 


n. Confession to magistrate —IVith- 
owt caution. |}—Qu. : whether in Ireland 
a confession made by a prisoner to a 
magistrate, without any previous 
caution or warning, is admissible in 
evidence.—O'REILLY’S CASE (1842), 
Ir. Cir. Rep. 718.—IR. 


Oo. .}~—The confession of 
@ prisoner is not to be excluded 
because he was not cautioned by the 
magistrates that it would be given in 
evidence against him, provided he was 
not, in making it, under threat or 
inducement.—LAVIN’S CASE (1843), 
Ir. Cir. Rep. 813.—IR. 


p. Sufficiency of caution.}-— 
Prisoner having been brought before 
a magistrate, & being about to make a 
confession of guilt, was cautioned by 
the magistrate in the following words : 
“Take care about what you say, for 
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—R. v. DICKINSON (1844), 2 L. T. O. S. 478; 8 
J.P. 2183; 1 Cox, C. C. 27. 


-|}—When a prisoner is about 


to make a confession to a constable, he need not 
be cautioned by the latter as to the consequences 
of his so doing.—-R. v. WATTS (1844), 3 L. T. O. S. 
4867; 1 Cox, C. C. 75. 


.|—A constable ought not to 


caution a prisoner not to say anything. <A 


Whatever you say will be written down 
& used for or against you ”’ :—Held ; 
such w caution was insuflicient & the 
confession of prisoner was not admis- 
sible in evidence.—R. v. SIMPSON 
(1849), 1 Ir. Jur. 200.—IR. 


. Confession subsequently retracted 
—Whether admissible without cor- 
roboralive evidence.}]—-It cannot be 
laid down as an. absolute rule of law 
that a confession made & subsequently 
retracted by a prisoner cannot be 


- accepted as evidence of his guilt with- 


/ out 


independent corroborative evi- 
dence. <A jury should be asked with 
reference to such confessions, not 


‘| whether they were corroborated by 


independent ovidence, but whether 
having regard to the circumstances 


under which they were made & re- 


tracted & all the circumstances con- 
nected with them, it was more probable 
that the original confession or the 


| Statements retracting them were true. 


—R.v. RAMAN (1897) I. L. 1. 21 Mad. 


| 83.—IND. 


r. Oonfession while in custody.J— 
Accused, an undertrial prisoner, was 
sent up by the magistrate in whose 
lock-up he was, in the custody of two 
policemen, to a hospital for treatment. 
The policemen made him over to the 
doctor & waited in the verandah to 
take him back. While with the doctor 
accused made a confession of his guilt. 
At the trial, the confession was allowed 
to be proved :—/Tleld : the confession 
was excluded by Indian Kvidence Act 
(I. of 1872, 8. 26), because accused 
who was in police custody up to his 
arrival at the hospital, remained ° - 
that custody while the policemen were 
standing outside on the verandah.— 
R, v. MALLANGOWDA (1917), I. L. R. 
42 Bom. 1.—IND. 

gs. Admission not amounting to con- 
fession—ddmissible even when made 
after inducement.}—A statement made 
by a prisoner after an inducement is 
admissible in evidence if the statement 
cannot be regarded as a confession.-— 
Rh. v. Bates (1895), 16 N.S. W. L. R. 





268; 12 N.S. W. W. N. 30.—-AUS. 
t. .}-—Detectives requested ac- 
cused to go to the police station, & 


made an explanation to the chief of 
the police. Accused went there, & 
was asked by the chief where he got. 
the two notes, & he said he got one 
from M., but gave no information 
aboutthe other. Accused was arrested 
after this. M. stated that he had 
given accused $20, but that it was in 
two $10 notes :——Held: although con- 
fessions may be given in evidence only 
when they have been frecly & volun- 
tarily made, that rule wus not applic- 
able to the statements of accused, 
which did not contain any confession 
or even suggestion of guill, & the state- 
ments were admissible in evidence. 
R. v. HurRD (1913), 23 W. L. R. 812 ; 
10 D. L. R. 475; 4 W. W. RR. 185; 
21 Can. Crim. Cas. 98.~-CAN. 

a. —-—.]—Accused went to the 
thana & lodged a first information of 
the murder, narrating the events pre- 
ceding the commission of the offence, 
& stating further that he had severely 
hacked his wife while in bed with a 
sword, which he left lying on the same, 
& thereafter he unlocked the door of 
the room in which they were & camo 
out, dropping the padlock orf the door 
on the half window. In_ consequence 
the police went to the place & found 
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constable is not to lead a prisoner to say anything ; 
but if a prisoner chooses to say something, it is 
the duty of the constable to hear what it is he has 
to say.—R. v. PREsT (1847), 10 L. T. O. S. 251; 
sub nom. R. v. PRIEST, 2 Cox, C. C. 378. 





5.—CONFESSIONS ARISING FROM 
QUESTIONS BY POLICE. 


4318. Before accused is in custody—Inquiries as 
to offences may be made—Answers admissible in 
evidence.|—-A prisoner was in the custody of A., 
a constable. B., another constable, coming into 
the room, A. left it, & the prisoner immediately 
made a confession to B. :—Held: if prisoner was 
in custody as an accused party, A. must be called 
to prove that he had held out no inducement to 
prisoner to confess, before the confession made to 
B. is receivable in evidence ; but if it appear that 
\Birggianee was not then in custody on any charge, 

ut merely detained as an unwilling witness, it 
will not be necessary to call A.—R. v. SwWATKINS 
(1831),4 C. & P. 548; 2 Man. & Ry. M. C. 510. 

4319. .|—There is no rule ex- 
cluding admissions made by a prisoner in answer 
to questions put by a policeman. A fortiori, when 
the accused has not been actually taken into 
custody.— KR. v. BRACKENBURY (1893), 17 Cox, 
C. C. 628. 

Annotations :— Refd. R. v. Best (1909), 78 L. J. K. B. 658; 

Ibrahim v. R., [1914] A. C. 599. 

4320. -|—Where a constable 
has put questions to prisoner, & after he has 
answered them has taken him into custody & 
charged him, & has subsequently investigated the 
truth of the answers, evidence of prisoner’s 
answers, & of thcir untruthfulness, may be 
admissible.—R. v. MILER (1895), 18 Cox, C. C. 54. 
Annotation :—Refd. Ibrahim v. R., [1914] A. C. 599. 


SUB-SECT. 




















4321. —-— —-—— .|—RoGERS v. HAWKEN, 
No. 4310, ante. 
4322. .]—Answers to questions 











put with a proper caution by an official, who has 
power to order the person interrogated to be 
arrested or to influence others to cause his arrest, 
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are admissible in evidence against that person 
on his trial, provided the interrogation takes 
place before it is decided to arrest him & he is 
not in custody.—R. v. BoorH & Jongs (1910), 
74 J. P. 475; 5 Cr. App. Rep. 177, C. C. A. 
Annotation :-—Refd. Ibrahim v. R., [1914] A. C. 599. 

4323. .]—A statement made by 
a person to a constable in answer to an inquiry 
by the constable is admissible in evidence on 
subsequent criminal proceedings against such 
person although no caution was given by the con- 
stable, provided that the person was not at the 
time in custody on the charge, that the constable 
on making the inquiry had not formed the inten- 
tion of instituting proceedings whatever the answer 
might be, & that no inducement was held out or 
threat made to induce such person to make the 
statement.—LeEwis v. Harris (1918), 110 L. T. 
337; 78 J. P. 68; 30 T. L. R. 109; 58 Sol. Jo. 
156; 24 Cox, C. C. 66, D. C. 
Annotation :— Refd. R. v. Voisin, [1918] 1 K. B. 531. 

4324, ——~-~ .|—Statements made by 
an accused person to a police officer before arrest 
may be admissible in evidence against accused, 
though made in answer to questions put by the 
officer. If a police officer has determined to effect 
an arrest, or if the person is in custody, then he 
should ask no questions which will in any way 
tend to prove the guilt of such person from his 
own mouth.—R. v. CROWE & MYERSCOUGH 
(1917), 81 J. P. 288. 























4325. ——.|—R. v. Cook (1918), 34 
T. L. R. 515, C. C. A. 
4326. —— ——— Caution not necessary. |— 





R. v. DOuGAL (1903), 67 J. P. Jo. 325. 

4327. .|—A constable may 
ask for an explanation as to property found on a 
person, not yet charged, without cautioning him.— 
R. a LIEBLING (1909), 2 Cr. App. Rep. 314, 
C.C. A. 














4328. —— —— ——.|/—lR. v. VOISsIN, 
No. 4309, ante. 
4329. —— Not to elicit proof of crime.|— 





R. v. BERRIMAN, No. 4259, ante. 
4330. .|—A police officer has no 
right to try to elicit admissions from persons whom 
he suspects.-—-R. v. MATTHEWS (1919), 14 Cr. App. 
Rep. 28, C. C. A. 
4331. ——— ——— Questions by 











commanding 


the woman dead on the bed with a 
number of incised wounds, a blood- 
stained sword on the same, & the 
padlock :—Held: the narrative of 
antecedent events was admissible as 
admissions not amounting to con- 
fessions.—-LEGAL REMEMBRANCER v. 
LALIT MOHAN SINGH Roy (1921), 
I. L. R. 49 Cale. 167.—IND. 
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4318 i. Before accused in custody— 
Inquiries as to offences may be made— 
Answers admissible in evidence.}— 
Answers given by a prisoner to ques- 
tions nue by the policeman who 
arrested him are receivable in evidence 
against prisoner although he was not 
previously cautioned by the policeman. 
—R. » ROGERSON (1870), 9 N. S. W. 
S. C. R. 234.—AUS. 

4318 ii. .J— Answers 
given by a panel to the officer by whom 
he was apprehended admitted in evi- 
dence but an opinion intimated by the 
ct. that the officer had gone further in 
asking questions than he ought to have 
done.—H.M. ADVOCATE v. THOMSON 
(1857), 2 Irv. 747.—SCOT. 

4326 i. Caution not 
necessary.}-—Deft., being suspected of 
stealing strect-car tickets money 
from his employers, a street railway 
co., was asked by two detectives to go 











—————— 








with them to a police station, which he 
did; he was there searched, & tickets 
wero found on him. Being asked by 
the detectives where he got the tickets, 
he voluntarily made stutements which 
the detectives testified to upon his 
trial for theft. The detectives did not 
warn him that what he might say 
would be used against him. No 
promises were made or threats used by 
the detectives. He was convicted :-— 
Held; the absence of a caution did not 
make the statements inadmissible.— 





R. v. DNEY (1918), 42 O. L. R. 645; 
14 oO. 6 N. 148.— CAN. 

b. Inquiries as to an offence 
—Accused subsequently charged with 


different offence.|\—Prisoner was ar- 
rested on a charge of stvaling S.’s 
gun, & in answer to questions put to 

im by a constable, who did not caution 
him, he made certain statements; he 
was afterwards charged with the 
murder of S., & on his trial the Crown 
sought to put in evidence his answers : 
—Held; not admissible.—R. v. Kay 
(1904), 11 B. C. R. 157.—CAN. 

C. -]— Where a 
prisoner under arrest for assault & 
robbery was warned that he need not 
answer, but if he did answer what he 
said might be used against him in 
evidence, is sufficient warning although 
he was not told that he would Ke 











charged with murder, & a confession 
so obtained is admissible on a charge 
of murder.—R. v. JRosst (1910), 
8 i. lL. R. 595.—CAN. 

d.—-— After determination to 
arrest —- Discretion of magistratc.] — 
Prisoner, immediately prior to his 
arrest, made certain statements to a 
constable in the course of a conversa- 
tion during which the constable had 
said, ‘‘ This looks pretty crook, Tom 
old man. That weaner ram & broken- 
winded ewe make things look pretty 
suspicious ’’:—Held: constable had 
made up his mind to arrest him at the 
time the conversation took place & it 
was within the discretion of the judge 
to admit the statements of accused as 
evidence against him.—R. v. LYNOH, 
(1919) S.A. L. R. 325.—AUS. 

— .}-—M., suspected of 
having committed felony, was followed 
& stopped by a constable in plain 
clothes. The constable having told 
M. what he was, & that she, M., was 
charged with felony,  paicene ere to put 
several questions to her relative to a 
parcel in her hand, which contained the 
goods supposed to have been stolen. 
At the time he asked the questions, 
the constable had not told M. that she 
was under arrest, ‘‘ but he would not 
have let her go.”” He did not expressly 
hold out any threat or inducement to 
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officer of soldier—Answers admissible in evidence.] 
—R. v. BROWN, DUNBAR & COWDREY (1903), 68 


J.P.15; 48 Sol. Jo. 102. 
43382. —— 





with a criminal charge. 


of the interview. 


to. 








4333. 


even after cautioning him. 


Ibrahim v. R., [1914] A. C. 599. 


M., nor did he, before she answered 
him, give her any caution. M. having 
answered the questions, the constable 
then told her she was not bound to say 
anything that would criminate herself, 
& said he should bring her to the 
police-office :—F/eld : the conversation 
between M. & the constablo was 
receivable in evidence.—R. v. JOHN- 
STON (1864), 15 I. C. L. R. 60.—IR. 


f. Questions as to charge 
against others—-Accused subsequently 
charged with same offence.J—A. was 
precognosced by the police with 
reference to a charge of theft & reset 
against certain other persons. <A. was 
afterwards charged with reset of the 
same goods. At the trial the police 
gave ovidence x18 to what A. had said 
in precognition. <A. having been con- 
victed, the conviction was quashed on 
the ground that it was incompetent to 
prove at A.’s trial what he had stated 
in precognition.—Cook v. McCN®ILu 
(1906), F. (Ct. of Sess.) 57; 43Se.L. 2. 
397; 13S. lL. T. 838.—SCOT. 

43386 i. When accused is in custody— 
Questions should not be asked-—Admis- 
sibility of answers.)--Held: answers 
given by a prisoner when in custody, to 
w constable interrogating him without 
caution, are admissible in evidence 
against prisoner.--R. v. JAGELMAN 
(1871), 10 N.S. W. 8S. C. R. 63.—AUS. 

4336 ii. ——.}-—A police 
officer is not justified in questioning an 
accused person who is in Haan & with 
the object of obtaining incriminating 
statements, & such statements, if 
obtained, are not admissible in evidence 
against accused on bis trial.— AH Hoy 
v. HOUGH (1912), 14 W. A. L. R, 214.-— 


4336 iii. .}—During the 
trial of pessoner for murder, questions 
arose as to the admissibility in evidence 
of statements made by him to certain 
detectives, in answer to questions pur 
to him by them, he being at the time 
in their custody :—Held: the state- 
ments were admissible in evidence.— 
R. v. Day (1890), 20 O. RK. 209.—CAN. 


4336 iv. . Answers 
given by a prisoner under arrest in 
response to the officer in charge, are 











ed 

















Not where accused practically 
in custody.|—Prisoner, who was an employee at a 
post office, was interviewed for some hours by 
a travelling clerk from the General Post Office, &, 
after being cautioned, was questioned in connection 
The travelling clerk had 
power to initiate criminal proceedings, & he had 
prisoner practically in custody during the whole 
Upon the trial questions & the 
statements in answer made by prisoner at the 
interview were tendered in evidence & objected 
The judge refused to admit the whole inter- 
view, but allowed the earlier part to be given in 
evidence.—R. v. KNIGHT & THAYRE (1905), 69 
J.P. 108; 21 'T. L. R. 810; 20 Cox, C. C. 711. 


Annotations :—Distd. Lewis v. Harris (1913), 110 L. T. 337. 
Consd. Ibrahim v. R., [1914] A. C. 599. 


Not after determination § to 
arrest.|—The police have noright to put questions 
tending to convict him to a prisoner in custody 
It is a matter in the 
discretion of the judge to admit or reject the 
answers to such questions, & the lAtter course 
should be adopted if there is any reason to believe 
that a trap was being laid for prisoner. 

Persons about to be taken: into custody should 
not be cross-examined by the police—R. v. | 
Ilistep (1898), 19 Cox, C. C. 16. 
Annotations :-—~Refd. R. v. Knight (1905), 21 T. L. R. 310; 





4334. 
No. 4323, ante. 
4335. 








4337. 


| meter. 


4338, —— 


receivable in evidence, if the presiding 
judge is satisficd that they were not 
unduly or improperly obtained, which 
depends upon the circumstances of 
each case.—R. v. ELLiorr (1899), 
31 0, R. 14.—CAN. 

4336 v. .}—Prisoner, 
arrested & given the usual caution, was 
taken by motor to the police station, 
where he arrived about five minutes 
after the caution. There he made a 
statement in answer to questions put 
by the police :—Held: the statement 
was admissible in evidence.—R. v. 
Ca (1914), 20 B. Cc. R. 97.— 


4336 vi. .+—Accused 
was arrested for theft from H.M. post. 
The constable who arrested accused 
Beye him the proper warning, but 
hen said, “ You have fallen into a 
trap which has been set for you.’’ 
The constable then asked the accused 
if he had taken anything, & accused 
admitted taking clothes & selling 
them -—Held: the conviction was 
right even though no other evidence 
of the sale was tendered at the trial.— 
R. v. UMLAH, [1923] 1 D. lL. R. 330: 
38 Can. Crim. Cas. 302; 56 N. S. R. 
10.—CAN. 


4336 vii. .J—Indict- 
ment for infanticide, by administering 
poison called powder-bluc. Astatement 
was made by prisonertoa constable who 
visited her in the gaol & who, having 
duly cautioned her, asked her how so 
much of her blue came into the child’s 
stomnach :—F/eld such statement of 
prisoner, under the foregoing circuimn- 
stances, was not admissible in evidence. 
Son ao (1840), 1 Craw. & D. 


4336 viii. .}—Indict- 
mentfor having copies of passwords used 
by an unlawful combination. A sub- 
inspector of police found certain papers 
in the house where prisoner resided, 
prisoner being absent from the house. 
Afterwards, the sub-inspector saw 
prisoncr in custody of the police, & 
thereupon showed him the papers 
aforesaid, & asked him whether or 
not he knew anything of them :— 
Held: the answer of prisoner to the 






































—— ——.|—LEWIS v. 
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HARRIS, 





.|—R. v. CROWE & MYER- 


SCOUGH, No. 4324, ante. 


4336. When accused is in custody—Questions 
should not be asked—Admissibility of answers.|— 
Though there may be cases in which it will be 
proper, yet as a general rule, it is better that a 
policeman should not put questions to a prisoner 
in his custody, without cautioning him that his 
answers will be evidence against him.—R. v. 
KERR (1837), 8 C. & P. 176. 


Annotations :—Refd. Ibrahim v. I., [1914] A. C. 599. Mentd. 
Bridges v. Hawkesworth (1851), 15 Jur. 1079. 





.\—A policeman asked 


prisoner, a boy between eight & nine years old, 
various questions as to his going to school, knowing 
the Lord’s Prayer, where he would go to if he 
told a lic, whether God knew everything ; & then 
asked, ‘‘ Whether he thought God knew who set 
fire to the haystack ? ”’ 
& beginning to cry, the policeman asked him if he 
could give any information about the fire, & re- 
ceiving no answer, he said he should apprehend 
him upon the charge of setting fire to the haystack. 
The boy then made a statement :—Held: it was 
not admissible in evidence. 

It is no part of a policeman’s duty to put 
questions to persons accused, but to take them 
* | before a magistrate.—R. v. Day (1847),8 L. T. O. ~ 
11 J. P. 945 : y} Nae mr 4 ANN 


The boy not answering, 





.|—A policeman ought 


above question was not, under the 
circumstances, admissible in evidence. 
—R. v. DEVLIN (1841), 2 Craw. & D 
151.—IR. 

4336 ix. .]—FPrisoner, 
in custody, was interrogated with the 
folowing caution by an inspector of 
police: ‘‘ You are accused of @ very 
serious offence, have you any explana- 
tion to give? You are not bound to 
say anything, but anything you do 
Say will be given as evidence against 
you’’:— Held: prisoner’s answer 
should not be received in evidence.— 
Le v. TOOLE (1856), 7 Cox, C. C. 244.— 











4336 x. ——-~-.J—Answers of 
prisoner elicited by the police, even 
after due caution, ought to be received 
in evidence with great jealousy.—R. 
iF WARRELL (1861), 13 Ir. Jur. 357.— 


4336 xi. .]-~The answer 
made by a prisoner, after his arrest, 
to a question asked by a police con- 
stable, is inadmissible in evidence. 

When a constable arrests a party, he 
ought to abstain from asking questions; 
he ought to leave that) duty to the 
magistrate, who alone has the power 
to reduce to writing what is said by 

risoner.— R. v. BODKIN (1863), 14 
Ir. Jur. 340.—IR. 

4336 xii. ~~~, |--H.M. 
ADVOCATE v. SMitn & CAMPBELL 
(1855), 2 Irv. 1.—SCOT. 

4386 xiii. —-— ---——, }-—- Objec- 
tion to the competency of proving cer- 
tain statements by a prisoner after his 
apprehension in answer to questions 
put to him by ua police officer, repelled. 
—H.M. ADVOCATE tv. WYLLIE (1858), 
3 Irv. 218.—-SCOT. 

4886 xiv. ——.]}--H.M. 
ADVOCATE 7. GRANT (1862), 4 Irv. 183 ; 
34 Se. Jur. 469.—SCOT. 


4336 xv. .}—Although 
it is the duty of aconatable when arrest- 
ing a prisoner not to ask questions, 
yet, if he does so without using any 
threat or promise, the answers in reply 
are evidence.—R. v. POTTER (1887), 
6 N. Z. Li: R, 92.—N.Z. 


g¢-—— ——.} The 











ees 


























questioning 
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not, in general, to question prisoners who are in 
his custody, but if he does, the interrogation ought 
not to be confined to questions calculated to 
compromise the party.—R. v. STOKES (1853), 17 
Jur. 192. 

4339. ——.]—(1) Although it is 
necessary, in a case of murder, that there should 
be evidence that the body found is the body of 
the murdered person, the circumstances may be 
sufficient evidence of identity. 

(2) Admissions by prisoner, elicited by questions 
of a police officer, with an admonition to tell all 
she knew, etc., are inadmissible. But a subse- 
quent statement by the prisoner to another police 
officer is not necessarily so far under the same 
influence as to exclude it.—R. v. CHEVERTON 
(1862), 2 F. & F. 838. 

Annotation :—As to (2) Refd. Ibrahim v. R., [1914] A. C. 599. 

4340. .|—The practice of ques- 
tioning prisoners by policemen, & thus extracting 
confessions from them, though it does not render 
tie evidence so obtained inadmissible, is one 
which the judges strongly reprobate, & which 
ought not: to be permitted.—R. v. Mick (1863), 3 
BK. & F. 822. 

4341. -—_—.|—R. being in custody, 
& having been charged with setting fire to some 
bobbins of cotton in a mill, was shown a piece of 
paper, partially burnt, with writing on it, which 
had been found among the burnt property. With- 
out receiving any caution whatever, he was then 
asked by the policeman whose writing it was, & 
what he had done with the remainder of it :— 
Held: what prisoner said in answer to the ques- 
tions was receivable in evidence, as the questions 
did not amount to a threat.-—-R. v. REGAN (1867), 
17 L. T. 325. 

4342, —-— J—The words ‘‘I must 
know more about it,’’ said by a police constable 
to a prisoner in the course of a conversation 
between them respecting the subject-matter of 
the charge, immediately before apprehension, are 
not a sufficient inducement to exclude an admis- 
sion. 

It is the duty of the police constable to hear 
what prisoner has voluntarily to say, but after 
prisoner is taken into custody it is not the duty 
of the police constable to ask questions. So, 
when the police constable has reason to suppose 
that the person will be taken into custody, it is 
his duty to be very careful & cautious in asking 
questions (KEATING, J.).—R. v. REASON (1872), 
12 Cox, C. Sati 
Annotations :— » R. v. James r ‘r. . Rep. 

319. Refd. sisi v. R., [19141 MO. 899 eee! 

4343, -——-.]-—After a prisoner is in 
custody the police have no right to ask him 
questions, & an admission or confession obtained 
in that way is inadmissible in evidence ; & where 
one of several prisoners in custody makes a 
statement admitting his guilt & also incriminating 
the other prisoners, & such statement is after- 


























— 
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wards read over to the others by the constable 
who asks them what they have to say to that, 
this is in the nature of a cross-examination of the 
prisoners, & such statement & their answers are 
not admissible as evidence against them on their 
trial. 

Secus where the persons are not in custody.-— 
R. v. GAVIN (1885), 15 Cox, C. C. 656. 

Annotations :—Overd. R. v. Brackenbury (1893), 17 Cox, 
Cc. C. 628; R. v. Best, [1909] 1 K. B. 692. Refd. R. v. 
Firth (1913), 8 Cr. App. Rep 162; Ibrahim v. R., [1914] 
A. ©. 599; KR. ov. Voisin, {1918} 1 K. B. 531. 

4.344. .|—On the arrest of a 
prisoner, a constable has no right to ask questions, 
é& if prisoner answers, the answers are not admis- 
sible in evidence against him. 

If a third party make a statement which is 
taken down in writing, & read over by a constable 
to a prisoner, neither it, nor the conversation 
induced by it, is admissible in evidence.—R. v. 
MALE & CooPER (1893), 17 Cox, C. C. 689. 
Annolations :—-Consd. Rogers v. Hawken (1898), 67 L. J. 

Q. B. 526. Refd. Ibrahim v. R., [1914] A.C. 5995 Rv. 

Gardner & Hancox (1915), 85 L. J. K. B. 206. 

4.345. .|—DPrisoners were taken 
into custody at a certain house :—Held: what 
they said in answer to the charge at the police 
station could not be given in evidence against 
them as it was not right when once a prisoner 
was in custody to charge him again at the police 
station in the hope of getting something out of 
him.—RH. v. MorGAN (1895), 59 J. P. Jo. 827. 
Annotation :-—Refd. I. v. Knight (1905), 21 T. L. R. 310. 





eee nes 














4346, —--- -——- —-—..|—-h. v. HIistTep, No. 
4333, ante. 
4347, -—--.  - ——.]—The fact that a 





prisoner’s statement is made by hin in reply to 
a question put to him by a police constable after 
he is in custody does not of itself render the 
statement. inadmissible in evidence.-—R. v. BEST, 
[1909] 1 K. B. 692; 78 L. J. K. B. 658; 100 
L. T. 622; 25 T. L. R. 2803; 22 Cox, C. C. 97; 
2 Cr. App. ae 30; 73 J.P. Jo. 77, 0. C. A. 

Annotations :—Follid. R. v. Liebling (1909), 2. Cr. App. Rep. 


314. Consd. KR. v. Voisin, (1918) 1 K. B. 531. Ref 
R. v. Firth (1913), 8 Cr. App. Rep. 162; Ibrahim v. R., 





[1914) A. C. 599; R. v. Gardner & Hancox (1915), 80 
J.P. 135, 
4348. ——.|—-No police officer has 





a right to put any question to a prisoner after he 
is once in custody. To say: ‘It is alleged 
so-&-so,”’ stating to prisoner what has been 
alleged against him, is only a subtle form of cross- 
examination. The question of the kind of 
corroboration which is required to corroborate the 
evidence of an accomplice must always depend 
upon the nature of the particular charge into 
which inquiry is being made.—R. v. WINKEI. 
(1911), 76 J. P. 191. 








4349. —— -—— -—~-.]~-IBRAIIM v. R., No. 
4308, ante. 

4350. ——~ —--.J-—-R. v. Votsin, No. 
4309, ante. 

4351. -——- ——-- .|—The police have no 


right to interrogate arrested persons with reference 
to any charge against any one of them nor to 


of persons in custody by policemen & 
others, within the scope of whose duty 
such questioning docs not fall, is not to 
be permitted.—RH. v. GLENNON, TOOLE 
be MAGRATH (1840), 1 Craw. & D. 359.— 


h. .-——- ---—-.]} —It is not the duty 
of constables of police to interrogate 
prisoners in their custody, even though 
they have first cautioned them not to 
criminate themselves.—K. v. HAssETr 
(1861), 8 Cox, C, C. 511.—IR. 

k. —-—-- Prisoner supposed to be 
insane —Answers inadmissible.}— Cir- 


cumstances in which it was held that a 
lieutenant of police & a poe surgeon 
were justified in putting certain 
questions to a prisoner supposed to be 
insane, who had been brought to the 
office on a charge of murder but who 
had not as yet emitted a judicial 
declaration :—Held: the answers 10 
these questions were inadmissible in 
evidence.—H.M. ADVOCATE v. MILNE 
Gas) 4 Irv. 301; 35 Se. Jur. 470.— 


1. At 


time o apprehension.) — 
iTeld: J is Sire 


incompetent to prove state- 


ments made by a panel, in answer tc 
questions put to her by the officer at 
the time of her apprehension.—H.M. 
ADVOCATE v1 HAY (1858), 3 Irv. 181. 
31 Se. Jur. 30.—SCOT. 


m. }--Held: an officer a 
the time of executing a warrant tt 
apprehend for examination a party 
charged with a crime, was entitled tc 
put to him certain questions as | 
circumstances connected with th 
commission of the offence & that sue) 
question & the answers to them migh 
competently be put in evidence at th 
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invite from one co-deft. a statement against 
another.—R. v. GRAYSON (1921), 16 Cr. App. Rep. 
7,0. 0. A. 

4352. Reading to accused statements of 
third parties.|—R. v. MALE & CoorEr, No. 4344, 
ante. 

4353. ——— Reading over statements of fellow 
prisoners.]-—R. v. GAVIN, No. 4343, ante. 

4354, .|—Of 104 brass locomotive 
tubes, lying in certain works, 50 were found to be 
missing. On the trial of P., a marine store 
dealer, with others, for stealing & receiving these 
tubes, a witness for the prosecution produced a 
tube which he said was ‘“‘ similar to some of those 
that were taken.’’ Another witness saw from 
16 to 20 brass locomotive tubes put by certain 
men into a cart with P.’s name on it, & in charge 
of B., P.’s servant, at a spot some 400 yards from 
the works, on the morning after the 50 tubes were 
missed. He said the tubes he saw were ‘ similar ’’ 
to the tube that had been produced. <A third 
witness saw P.’s cart, in charge of B., drive towards 
& away from the spot. P. had told the police he 
had never seen any tubes. No tubes were found 
on P.’s premises. P. gave evidence at the trial 
that on this morning a man came to his premises 
& asked if he would fetch some scrap; that he 
told B. to go & fetch it; that when B. & certain 
men returned with brass locomotive tubes, he 
said he would have nothing to do with them & 
that they must back the cart out of his yard ; 
that he then went into the house ; that he thought 
there were eight or nine tubes in the cart, & that he 
never saw them again. P. was convicted :— 
Held: (1) the conviction must be quashed, as 
there was no sufficient evidence that the tubes 
in the cart were the stolen tubes, or that they 
were ever in the possession of P. 

(2) Semble: where B. & P. are in custody 
charged with stealing & receiving certain property, 
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& B. writes out a statement, which is said to 
inculpate P., & the police place B. & P. together 
& read over to them the written statement of B.. 
that statement does not become evidence against 
P.—R. v. PEARSON (1908), 72 J. P. 449; 1 Cr. 
App. Rep. 77, C. C. A. 

Annotations :—As to (1) Consd. R. v. Fraser (1911), 76 J. P. 

















168. Refd. R v. Howells & Allon (1908), 1 Cr. App. Rep. 

197. Mentd. R. v. Power, [1919] 1 K. B. 572. 

4355. .|—R. v. GARDNER & HANCOX, 
No. 4138, ante. 

4356. ——.|—R. v. Grayson, No. 4351, 
ante. 

4357, ——~-.|—-If the police confront 


accused persons under arrest, nothing should be 
done to invite a reply from one implicated by the 
statement of another.—R. v. PILLEY (1922), 127 
L. T. 220; 86 J. P. 190; 27 Cox, C. C. 230; 
16 Cr. App. Rep. 138, C. C. A. 


SUB-SECT. 6.—CONFESSIONS ARISING FROM 
INDUCEMENTS. 
A. Matters amounting to Inducement. 

4358. Promise of favour.|—A confession induced 
by saying, ‘‘ Unless you give me a more satis- 
factory account I will take you before a magis- 
trate’; or by saying ‘‘ Tell me where the things 
are & I will be favourable to you,’’ cannot be 
given in evidence.-—R. v. THomMpson (1783), 1 
Leach, 291. 

4359. .]—R. v. Cass (1784), 1 Leach, 293, n. 
Annotation :—Refd. R. v. Baldry (1852), 2 Den. 430. 

4360. .|}—A confession extorted from a 
person in illegal custody, & on promise of his 
liberty & a reward, is not admissible.—R. v. 
ACKROYD (1824), 1 Lew. C. C. 49. 

4.361. .1—-The committing magistrate had 
told a prisoner he would do all he could for him 











trial.——LEWIs v. Buair (1858), 3 Irv. 
16; 30 Se. Jur. 508.—SCOT. 


n. .J—Held: a criminal officer 
in apprehending a prisoner, was not 
entitled to question him so0 as to ex- 
tract evidence.—H.M. ADVOCATE 1. 
MILLAR (1859), 3 Irv. 406.—SCOT. 


o. ——-]}—In a trial for murder, 
evidence disallowed of what the panel 
said at the time of apprehension in 
answer to question by criminal officer. 
~——H.M. ADVOCATE v. SMITH (1901), 
3 Adain, 475.—SCOT. 
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4358 i. Promise of favour.}—At the 
hearing in a ct. of petty sessions, a 
confession was admitted in evidence 
against KH. There was some evidence 
that before K. made the confession, the 
constable to whom it was made told 
him that ‘‘ any statement. made would 
be to his benefit ’’:—Held: if the 
words were used the confession was 
nat freely & voluntarily made & was 
wrongly adinitted. —- MCNAMARA v. 





EKDWARDS, Hx p. EDWARDS, [1907] 
S. Rk. Q. 9.—AUS. 
4358 ii. —-—.}—In a poisoning case 


one of the prisoners was arrested by a 
constable, & while in his house, a 
magistrate came in & said in her 
presence, *‘ she had better turn Quecn’s 
evidence,’’ to which the constable 
answered, ‘‘ there are some prety. 
proceedings to be adopted first ’’ :—- 
ifeld: admissions made subsequently 
on the same day to the constable & his 
wife & another constable, were not 
udmissible in evidence, inasinuch as 
prisoner might be under the influence 
of the hope held out to her by the 
magistrate.—R. v. BERUBE (1852), 
3 L. C. R. 212.—CAN. 


J.— VOL. xIV. , 


4358 iii. --—-—. ]—-M. was convicted of 
stealing goods the property of S. 
evidence to connect M. with the crime 
was his statement to a policeman who 


had him in charge, that if he went to a | 


particular place he would find the 
goods. This statement was made in 


consequence of his being told by the | 
policeman that S. was a good-hearted | 


man, & he, the policeman, thought 


that if he got his goods back he would | 


not prosccute. The goods were after- 
wards found in the place described by 
prisoner :-—Zleld ; prisoncr’s statement 
was improperly received.—-R. v. Mo- 


The | 





CAPFERTY (1886), 25 N. B. R. 396.— | 


4358 iv. .+—Accused confessed to 
& police constable, on being assured by 
him that nothing would happen to her, 
that she had killed her new-born child, 
& had buried it in the enclosure of her 
house. This staternent led to the 
discovery of soine bones of the head of 
an infant, a stone stained with blood, 
& a knife, with which stone & knife 
she said that she had killed her child. 
Before the committing magistrate she 
made the same statement :—Held : the 
confession before the magistrate was 
irrclevant.—R. v. Lucnuoo (1873), 
5 N. W. 86.—-IND. 


4358 v. ———.}-—Prisoner was in the 
employment of the post-office, & 
having been arrested on the charge of 
opening & detaining a letter, a superior 
of prisoner in the same establishment 
said to prisoner’s wife, while prisoner 
was in custody: ‘ Do not be fright- 
ened ; I hope nothing wil! happen to 
your husband beyond the loss of his situ- 
ation ’’:—Held:; it appearing that 
the wife might have communicated this 
to prisoner, prisoner’s subsequent con- 
fession was 





inadmissible.—R. vv... 


NS (1842), Arm. M. & O. 340.— 


4358 vi. —— -.] —H. was indicted for 
stealing two sheep. Prosecutor, it 
appeared, had told prisoner that he 
would forgive him, & that there would 
be no litigation about it, if he would 
tell him about. the sheep, & where they 
were. Prisoner was subsequently 
taken before a magistrate, who, having 
first cautioned him that he would 
probably be obliged hereafter to make 
use of any statement he might make 
against him, took down _ prisoner’s 
examination in writing. It was pro- 
posed, by counsel for the Crown, to 
read these examinations in evidence :— 
Held: these examinations could not 
safely be received in evidence.—R. v. 
HiGa@ins (1843), 1 I. T. O. S. 459.—IR. 

4358 vii. .}-—~-Information given 
to a supt. of police by a prisoner under 
a promise of safety :—Held: inadmis- 
sible as evidence ayuinst prisoner.—H. 
M. ADVOCATE v. MAHLER & BERREN- 
HARD (1857), 2 Irv. 634; 29 Se. Jur. 
562.—SCOT. 

4358 viii. -—-~-.]—A panel while in 
custody charged with the commission 
of a furtum grave, & before being 
remitted to the sheriff, was offered by 
a town councillor & ox-baillie of the 
burgh in which the theft was com- 
mitted, £100 for such information as 
would lead to the recovery of the 
property stolen; & the property was 
recovered in consequence of information 
so obtained, & the money paid accord- 
ingly. Upon these facts being dis- 
closed at the trial, & evidence of the 
information s0 obtained being objected 
to for the punel, the High Ct. on the 
motion of prosecutor, deserted the diet 
simpliciter.—H. M. ADVOCATE ™ 
GRAHAM (1876), 3 Couper, 217.—SCOT 


EE 
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Sect. 5.—Confessions and statements by accused: 
Sub-sect. | 


if he would make a disclosure ; after this, prisoner 
made a statement to the turnkey of the prison, 
who held out no inducement to prisoner to 
confess :—Held: what prisoner said to the turn- 
key could not be received in evidence, more 
especially as the turnkey had not given prisuner 
any caution.—R. v. CoopER (1833), 5 C. & P. 


5385; 1 Nev. & M. M. C. 371. 
Annotation ----Mentd. R. v. Do Marny (1906), 21 Cox, C. C. 
371. 


4362. —-—.]—-If a prisoner be told, ‘‘ You had 
better split, & not suffer for all of them,” this is 
such an inducement to confess as will exclude 
what prisoner afterwards said.—R. v. THOMAS 
(1834), 6 C. & P. 353. 

Annotations :—Refd. R. v. Shaw (1834), 6 C. & P. 372; 

R. v. Boldry (1852). 2 Den. 430. 

4363. --_—.]—-A prosecutor said to prisoner, 
‘‘T should be obliged to you if you would tell us 
what you know about it. If you will not, we of 
course can do nothing ’’:——Held: this was such 
an inducement to confess as would exclude what 
prisoner said.—R. v. PARTRIDGE (1836), 7 C. & P. 
5 





4364. .]}—A female servant being suspected 
of stealing money, her mistress on a Monday told 
her that she would forgive her if she told the 
truth. On the Tuesday she was taken before a 
magistrate & was discharged, no one appearing 
against her. On the Wednesday the super- 
intendent of police went with her mistress to the 
Bridewell, & told her in the presence of her 
mistress that she ‘‘ was not bound to say anything 
unless she liked, & that if she had anything to 
say her mistress would hear her’’; but the 
superintendent not knowing that her mistress 
had promised to forgive her, did not tell her that 
if she made a statement it might be given in 
evidence against her. Prisoner made a state- 
ment :—Held: this statement was not receivable 
in evidence, as the promise of the mistress must 
be considered as still operating on prisoner’s mind 
at the time of the statement, but if the mistress 
had not been then present, it might have been 
otherwise.—R. v. HEWETT (1842), Car. & M. 534. 
Annotation :— Refd. R. v. Moore (1852), 2 Den. 522. 


4365. -|—The mere knowledge by a prisoner 
of a handbill, by which a govt. reward & a promise 
of a pardon are offered in a case of murder, are 
not sufficient ground for rejecting a confession of 
such prisoner, unless it appear that the induce- 
ments there held out were those which led prisoner 
to confess. 

Where a prisoner desired that any handbill 
that might appear concerning a murder with 
which he stood charged might be shown to him, 
and a handbill was shown to him by a constable, 
by which a reward and free pardon was offered 
to any but the person who struck the blow, & 
prisoner three days afterwards made a statement, 
this statement was held to be receivable in 
evidence. 

But where it was afterwards proved by another 
constable that prisoner, on the night before he 
made the statement, said to him, that he saw no 
reason why he should suffer for the crime of 
another, & that as the govt. had offered a free 
pardon to any one concerned who had not struck 
the blow, he would tell all he knew about the 
matter :—Held: the statement that had already 
been given in evidence was not properly receivable. 
—R. v. BOSWELL (1842), Car. & M. 584. 


Annotations :—Refd. R. v. Dingley (1845), 1 Car. & Kir. 
637; R. v. Blackburn (1853), 6 box, Cc. C. 333. 








CRIMINAL LAW AND PROCEDURE. 


4366. .|—A constable telling a prisoner 
‘anything you can say in your defence we shall 
be ready to hear,’’ renders a confession inadmis- 
sible.—R. v. Mortron (1843), 2 Mood. & R. 514; 
sub nom. R. v. HORNBROOK, 1 L. T. O. S. 505; 
1 Cox, C. C. 54, N. P. 

Annotation :—Dbtd. R. v. Baldry (1852), 5 Cox, C. C. 523. 


4367. .|—The prosecutor, in the presence 
of the constable, said to prisoner, ‘‘ It will be 
better for you to tell the truth, as it will save the 
shame of a search warrant in your house.’’ The 
statement was rejected. The constable then 
took prisoner into a loft, &, in the absence of the 
prosecutor, prisoner made a statement. The 
evidence was rejected. Half an hour after, the 
constable took prisoner to the station house, & 
on the way cautioned him not to say anything. 
after which he made a statement :—Held: to be 
inadmissible, as the inducement was still operating. 
—R. v. COLLIER & Morris (1848), 3 Cox, C. C. 57. 

4368. .|—A constable, upon apprehending 
@ prisoner on a criminal charge addressed to him 
these words: ‘‘ You need not say anything to 
criminate yourself. What you do say will be 
taken down, & used in evidence against you ’’ :— 
Held: those words did not import any threat or 
inducement to prisoner; & a statement made by 
him subsequently was admissible as evidence 
against him upon his trial. 

I deem it important for the protection of 
innocence, that every man when he is charged 
with an offence should be distinctly told the 
nature of it; & that attention should be paid to 
anything which at that moment he may choose 
to say with regard to it, as he may be in a situation 
to make some statement which may ultimately 
lead to the proof of his innocence; but it is also 
important that he should be reminded that he 
is under no obligation to criminate himself, & 
that if he does state anything to criminate him- 
self it will be given in evidence against him; & 
it is quite clear to me that no person, addressed 
as this prisoner was, could have misunderstood 
the meaning of the words, or have been in any 
way removed from that steady scelf-possession 
which is necessary to render his confession 
admissible against him (PoLuwock, C.B.).—R. v. 
BALDRY (1852), 2 Den. 430; 21 L. J. M. C. 
130; 19 L. T. O. S. 146; 16 J. P. 276; 16 Jur. 
599; 5 Cox, C. C. 523, C. C. R. 

Annotations :—Reid. R. v. Gillis (1866), 11 Cox, C. C. 69; 
R. v. Widdop (1872), 21 W. R. 176; KR. vw Thompson, 
[1893] 2 Q. B. 12; R. v. Rose (1898), 67 L. J. Q. B. 289 ; 
Ibrahim v. R., [1914] A. C. 599. 

4369. |—A printed copy of a reward 
offered for such private information & evidence 
as would lead to the detection & conviction of a 
murderer or murderers, & a statement that the 
Secretary of State would recommend the | 
of a pardon to any accomplice, not having been 
the actual perpetrator of the murder, who should 
give such evidence, was hung up in the magis- 
trates’ room in the county gaol. A prisoner, who 
could read, made a statement to the governor of 
the gaol in this room, & before that statement 
inquired whether he could give evidence, but did 
not say that he made the statement in that 
expectation, or in the hope of getting the reward, 
& before making the statement he was told it 
would be used against him :—Held: that such 
statement was inadmissible.—R. v. BLACKBURN 
(1853), 6 Cox, C. C. 333. 

Annotation :—Refd. R. v. Godinho (1911), 76 J. P. 16. 
4370. .|—A woman in custody on a charge 

of murder, was on arriving at the gaol, placed in 

a room alone with E., in order to be searched. 

















Part XIJ.—EVIDENCE AND PROOF. 


EK. was employed as searcher of female prisoners ; 
but, except in that capacity, had no other duties 
or authority in the gaol. Whilst the usual search 
was being made, prisoner said, ‘‘ I shall be hung, 
I shall be sure to be hung ’’; & shortly afterwards, 
‘¢‘ Tf I tell the truth, shall I be hung?” K., in 
order to sooth prisoner, replied, ‘‘ No, nonsense, 
yeu will not be hung. Who told you so?” :— 
eld: that a statement of prisoner made to E. 
immediately afterwards, was not receivable in 
evidence.—R. v. WINDSOR (1864), 4 F. & F. 360. 
4371. .|—Prisoner, a servant girl, was 
questioned by the mother of a child who had been 
found dead in a ditch, & she was asked whether 
she had anything to do with its disappearance, 
upon which she cried & said, ‘‘ If you won’t sent 
for the police I will tell the truth,’’ whereupon the 
mistress replied, ‘‘ I will not hurt you if you tell 
the truth; you will be much happier if you tell 





the truth’’; & she promised not to send for the 


police; whereupon prisoner made a confession, 
which upon the trial was rejected as being made 
under an inducement. It further appeared that 
shortly after this confession, the mistress sent for 
a neighbour & informed him of the confession, 
whereupon he had an interview alone with 
prisoner, & asked her questions upon the subject, 
but he held out no inducement, & she then made 
a similar confession :—Held: the second con- 
fession was so connected under the circumstances 
with the first, that it was inadmissible.—R. v. 
Rue (1876), 34 L. T. 400; 138 Cox, C. C. 209. 
4372. .J|—Prisoner, while in the custody 
of a policeman on a charge of arson, said to her 
mistress, ‘‘ If you forgive me I will tell you the 





truth.’’ The mistress answered, ‘“‘ Ann, did you 
do it?’’ Prisoner thereupon made a statement : 
—Held: the statement so made was inadmissible 


against prisoner.—R. v. MANSFIELD (1881), 14 
Jox, C. C. 639. 

4373. .|—An admission amounting to a 
confession, or a statement from which a confession 
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e.g. where a police constable or a witness promises 
that if prisoner will sign an admission there will 
be no prosecution, is inadmissible in evidence.— 
R. v. BOUGHTON (1910), 6 Cr. App. Rep. 8, C. C. A. 

4374. Threats.|—R. v. THompson, No. 4358, 
ante. 

4375. -|—The captain of a vessel said to 
one of his sailors suspected of having stolen a 
watch, ‘‘ That unfortunate watch has _ been 
found, & if you do not tell me who your partner 
was, I will commit you to prison as soon as we 
get to Newcastle. You are a damned villain, & 
the gallows is painted in your face’’ :—Held: a 
confession made by the sailor after this threat 
was not receivable in evidence on his trial for the 
felony.—R. v. Parrarr (1831), 4 C. & P. 570; 


2 Man. & ats M. C. 518. 
Annotation :—Refd. R. v. Moore (1852), 5 Cox, C. C. 555. 


4376. .|—A constable, who apprehended a 
prisoner, asked him what he had done with the 
tap he had stolen from the prosecutor’s premises, 
& said, ‘‘ You had better not add a lie to the crime 
of theft’’:—Held: a confession made to the 
constable was not receivable in evidence.—R. v. 
SHEPHERD (18386), 7 C. & P. 579. 

4377. |—A servant was charged with 
attempting to set fire to her master’s house. It 
was proved that the furniture in two of the bed- 
rooms was on fire, & a spoon & other articles were 
found in the sucker of the pump. The master 
told prisoner, that if she did not tell the truth 
about the things found in the pump he would send 
for the constable to take her, but he said nothing 
to her respecting the fire :—Held: this was such 
an inducement to confess as would render inadmis- 
sible any statement that prisoner made respecting 
the fire, as the whole was to be considered as one 
transaction.—R. v. HEARN (1841), Car. & M. 109. 

4378. |—R. v. Day, No. 4337, ante. 

4379. .]—R. v. Batpry, No. 4368, ante. 

4380. Temporal admonition.!—A _ girl was 
charged with administering poison, with intent 

















or admission could be implied, if obtained under 
any inducement held out by a person in authority, 


to murder. 





4374 i. Threats.J)—- Admissions ob- 
tained from accused after representa- 
tions made to her by persons in 
uuthority, to the effect that the evi- 
dence was very strong against her, 
that another person, who was her 
lover, was suspected, & that she knew 
something about the murder, & would 
do well to speak, are not inadmissible 
ws not being made voluntarily, or as 
being procured by threat or induce- 
ment.—-R. v. VIAU (1898), Q. R. 7 Q. B. 
362.—CAN. 

4374 ii. wR. ov. McDONALD 
(1896), 3 Terr. L. ht. 1.—CAN. 

4374 iii. .}—A prisoner was tried 
for wounding with intent to inurder, 
& wounding with intent. to do grievous 
bodily harm. The offence was coim- 
mitted on the high seas on board a ship 
on which prisoner was a seaman. A 
deposition before the committing 
inagistrate was tendered which con- 
tained an admission alleged to have 
been made to the deponent by prisoner, 
when in custody. The ct. refused to 
admit the portion of the deposition 
containing the admission to be read, 
as it was stated to have been made 
immediately after prisoner with others 
had been Zhreatenod by the witness 
with a loaded rifie ; it was immaterial 
that the threat was not made to extort 
& confession, but to suppress an 
attempt at mutiny.—R. v. HICKS 
(1872), 10 B. L. R. App. 1.—IND. 


4374 iv. .}+—Indictment for con- 
ccaling the birth of a child. An 
admission obtained from prisoner by a 
chief constable of police, who, in 











interrogating prisoner, said: ‘I shall 
search for the child ; so you had better 
tell me where it is,’’ not received in 
evidence, as having been obtained by 
something in the nature of a threat.— 
ne v. CAIN (1839), 1 Craw. & D. 36.- - 

4374 v. -——.]}——A constable, having 
a@ prisoner in custody, said to him, ‘ l 
have enough against you,’’ whereupon 
prisoner made a confession :—ZIleld : 
such confession was not admissible in 
evidence, as having been made under 
the influence of a_ threat.—R. v. 
GRAHAM (1839), 1 Craw. & D. 99.—IR. 

4374 vi. -}-——Prosecutor, who was 
master of prisoner, threatened her 
that ‘*‘he would have her arrested 
unless she gave back the money.’’ 
Several hours afterwards, when in 
custody, having received no previous 
caution, prisoner admitted the offence : 
—Held: evidence of her admissions 
could not be reccived.—WaALSH’S CASE 
(1843), Ir. Cir. Rep. 866.—~—IR. 

4374 vii. ./ Prisoner, a police- 
man, was indicted for receiving a watch 
knowing it to be stolen. A caution 
was given to prisoner, when in custody: 
by another policeman, his superior in 
rank, in these words: ‘‘ Now be 
cautious in the answers you give to the 
questions I am going to put to you 
about this watch ’’:—Held: to be 
ambiguous & equivocal, & the con- 
fession made by prisoner was inadmis- 
sible.—R. v. FLEMING (1842), Arm. 
M. & O. 330.—IR. 

4880 i. Temporal admonition.}—Pro- 
secutor said to accused, ‘‘ You had 








The surgeon said to her, ‘‘ You are 
under suspicion of this, & you had better tell all 











better made a clean breast of it ’’? :— 

Held: this was such an inducement as 

rendered «a subsequent confession 

inadmissible.—R. v. O’KEEFE (1893), 
S. W. L. R. 345.— AUS. 

4380 ii. -}—On the trial of an 
indictment it was sought to prove that 
accused had confessed his guilt in a 
conversation. Witness admitted having 
in effect intimated to prisoner that he 
had better confess :—Jleld evidence 
of the confession could not be admitted. 
CAG v. WYLLIK (1880), 3 L. N. 139.— 








4380 iii. -}—Where it appeared 
that a police constable gave the usual 
caution to prisoner, who was arrested 
on a charge of obstructing a railway 
train by placing blocks upon the line, 
but afterwards said to him: ‘ The 
truth will go better than a He. If 
anyone prompted you to it you had 
better tell about it,’? whereupon 
prisoner said that he did the act 


charged against him:—Held: the 
admission was not receivable § in 
evidence.—R. wv. Romp (1889), 17 


O. R. 567.—CAN. 


4380 iv. -}—A rector of a cathe- 
dral held an inquiry into the circum- 
stances of an assault in which several of 
the choir boys were implicated :—Jield : 
the rector was a person in authority, & 
a statement made to him by one of the 
boys who was told to speak the truth, 
& that the statement was for the 
purpose of that inquiry only, was not 








voluntary.—R. v. Royps (1904), 10 
B.C. R. 407.—CAN. 
4380 v. j-—W., a travelling 
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Sect. 5.--Confessions and stutements by accused: 
Sub-sect. 6, A. & B.) 


you know.”’ After this she made a statement to 
the surgeon:—Held: that statement was not 
admissible in evidence.—RH. v. KINGSTON (1830), 
4C.&P. 387; 2 Man. & Ry. M. C. 492. 
Annotation :—Refd. R. v. Garner (1848), 18 L. J. M. C. 1. 

4381. -]|—An inducement to confess, in the 
shape of a threat, was held out to prisoner, who 
was suspected of an offence, by a person having 
no authority, & without the nature of the charge 
being stated, but in the presence & hearing of a 
person who had authority. Subsequently, the 
nature of the charge was stated by the same 
person in the same presence & hearing, & there- 
upon a confession was made :—Held: the confes- 
sion was not admissible.—R. v. LUCKHURST (1853), 
Dears. C. C. 245; 23L.J.M.C.18; 22 L.T. 0.8. 
148; 17 J. P. 776; 17 Jur. 1082; 2 W. R. 97; 
§ Cox, C. C. 243; sub nom. R. v. SLEEMAN, R. v. 
Luckuurst, 2 ©. L. R. 129, C. C. R. 

4382. .|—Any person’s telling a prisoner 
that it will be better for him to confess, will 
exclude a confession made to that person, although 
that person was not in any authority as prosecutor, 
constable, or the like.-—R. v. DUNN (1831), 
4C. & P. 548; 2 Man. & Ry. M. C. 507. 

4383. —-—.J|—-R. v. SLAUGHTER (1831), 4 
C. & P. 544, n. 

4384. ..—A man & woman being appre- 
hended on a charge of murder, another woman, 
who had the female woman in custody, told her 
that she ‘‘ had better tell the truth, or it would 
lie upon her, & the man would go free ’’ :—Held: 
a declaration of the female prisoner, made to this 
woman afterwards was not receivable in evidence. 
---R. v. ENocH (1833), 5 C. & P. 539. 

A neue :—Refd. R. v. Baldry (1852), 2 Den. 


entd. R. vw. Crutchley (1837), 7 CG. & P. 814 
4385. 


.|—A constable said to a prisoner 
charged with felony, ‘ It is of no use for you to 
deny it, for there is the man & boy who will 
swear they saw you do it’ :—-Held: this was 
such an inducement as would exclude evidence 
of what prisoner said.—h. v. Minus (1833), 6 
GC. & P. 146; 2 Nev. & M. M. C. 158. 

4386. ———.]—-If a prisoner in making a state- 
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wuditor in the service of a railway co.,  & prisoner, & 


having discovered defalcations in the | 


2 eee 


i a statement made by 
prisoner in relation to the crime with 
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ment mention the name of another prisoner, the 
witness who gives evidence of the statement 
must state exactly what prisoner said, without 
omitting the name of the other prisoner. If the 
witness said to prisoner, ‘‘ It would have been 
better if you had told at first,’ this is an induce- 
ment to confess & will render a statement made 
thereupon inadmissible.—R. v. WALKLEY (1833), 
6C. & P. 175. 

4387. —-—.]—-The confession of a girl fifteen 
years old, occasioned by many applications by 
prosecutor’s relations, & neighbours, amounting 
to threats & promises :-—Held: not receivable.— 
ht. v. SIMPSON (18384), 1 Mood. C. C. 410, C. C. R. 
— 4388. |—h. v. MEYNELL (1834), 2 Lew. 





Annotation .—Refd. lh. v. Wewett (1842), Cur. & M. 534. 


4389. --]—-The words ‘‘ I dare say you had a 
hand in it; you may as well tell me all about it,”’ 
constitute a sufficient inducement to exclude a 
subsequent confession. 

An attorney engaged in the investigation of a 
crime, for the purpose of getting up a prosecution, 
is a person clothed with authority to offer such an 
inducement.—R. v. CRoypon (1846), 7 L. T. O.S. 
410; 2 Cox, C. C. 67. 

4390. —-—-.]—-Upon the trial of an indictment 
for attempting to poison, the only evidence of 
intent. was a confession, proved by a medical man, 
he denying that he had held out to prisoner any 
inducement to make the statement. It was 
afterwards proved that before the statement was 
made he had said to prisoner, in the presence of 
her mistress, whom she had attempted to poison, 
‘It will be better for you to tell the truth.” The 
learned judge rcfused to withdraw the confession 
from the jury, & prisoner was convicted ; but the 
learned judge reported that if the surgeon had 
in the first instance stated that he had used that 
expression to prisoner, he should not have received 
the confession :-—Held : the conviction was wrong. 
—R. ov. GARNER (1848), 2 Car. & Kir. 920; 1 Den. 
329; T. & M. 7; 3 New Sess. Cas. 329; 18 
L. J. M.C.1; 12 L. T. 0.8. 155; 12 J. P. 758; 
12 Jur. 944; 3 Cox, C. C. 175, C. C. R. 


Annotations :—Refd. R. v. Baldry (1852), 5 Cox, C. C. 523 ; 
R. v. Moore (1852), 2 Den. 522; R. v. Widdop (1872), 
21 W. R. 176. 











| might be used in evidence :—Held: it. 
- was incompetent to receive as evidence 


account of prisoner, Who was a booking | 
clerk of the co., went to him & told | 


him that ‘‘he had better pay the 
money than go to jail,’’ & added that 
‘*it would be better for him to tell the 
truth,” after which prisoner 
brought before the traffic manager, in 
whose presence he signed a receipt for, 
& admitted having received, a sum of 
R8&26—8-0. Prisoner was subscquently 
put on his trial for criminal breach of 
trust as a servant in respect of this & 
of other sums:—Held;: the words 
used by W. the travelling auditor, 
constituted an inducement to prisoner 
to confess, in panes t within the 
meaning of s. 24 of the Evidence Act, 
& the receipt was not admitted in 
evidence on his trial.—Rh. v. NAVEOJI 
DADABHAT (1872), 9 Bom. 358.—IND. 

4380 vi. .}-—A deputy magistrate 
warned accused that what he would 
say would go as evidence against him ;: 
so he had better tell the truth :—Held : 
the use of such language was calculated 
to hold out an inducement to prisoner 
to confess, & such a confession was 
inadmissible in evidence against him.— 
R. v. UZEER (1884), I. L. 1k. 10 Cale. 
775.—IND. 

4380 vii. -J—When a conversa- 
tion was alleged to have taken place 
between a witness for the prosecution, 








was | 





Which he was charged, & it a peared 
that the conversation took place, & 
the alleged statement was made by 
prisoner to the witness in a police 


barrack, the witness having previously ° 


told prisoner, ** that if any other person 
had to do in the case, it was better she 
should tell’ :—Held: any statement 
afterwards made by prisoner was not, 
admissible in evidence.—lh. ». Moopy 
(1841), 2 Craw. & D. 347.—IR. 


4380 viii. -]— Prosecutor, in 
whose service prisoner lived, said to him 
that ‘* it would be better for him to tell 
the truth ’’ :—Held: a confession made 
thereupon was inadmissible.—Woon’s 
CASE (1842), Ir. Cir. Rep. 597.—-IR. 


4380 ix. ——.]—A woman was in- 
dicted for the murder of herinfant child, 
& while under arrest the constable in 
whose charge she was told her she had 
better tell the truth. She thereupon 
made a_ statement :—ZJleld such 
statement, was nee admissible in evi- 

= v. AYORISK Sy 
I. L. T. 56.—IR. cree pae 


4380 x. -}—The governor of a 
prison asked a prisoner under his 
charge, who was in a state of great 
mental & bodily excitement, ‘* whether 
he Intended to injure himeself,’’ but did 
not warn prisoner that the answer 








| 


any answer to this question. — H.M. 
ADVOCATE, v. PROUDKOOT (1882), 9 
It. (Ct. of Sess.) 19; 19 Se. L. RR. 725.— 
SCOT. 


4380 xi. —-—.] — An accused, after 
being arrested & duly cautioned, gave 
an explanation to the police constable 
of how he came into possession of 
certain stolen articles with the theft of 
which he was charged. The constable, 
not being satistied with the oxpienetion, 
upproached accused a few days later 
& suid to him: ‘* You must tell the 
truth.’”? Accused thereupon made a 
further statement :—J/eld: under the 
circumstances the further statement. 
was inadmissible in evidence against 
uccused.— KR.  v. KLEINBOOL (1917), 
T. P. D. 86.—S. AF. 


4380 xii. .]}—A constable warned 
accused & told him that he need not 
say anything if he did not wish to do so, 
but afterwards a fileld-cornet' told 
accused that he had to find out all 
about the death & that accused 
‘must tell him all the truth about 
it.’? This might affect the previous 
warning & accused might have felt 
that he was ey, bound to make a 
statement.— RR. v. VAN BLENCK, [1919] 
Cc. P, D. 68.—S. AF. 


p. Wilfully untrue 





representation.) 
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4391. ——.J—t. v. CHEVERTON, No. 4339, 

ante. 

4392. .|—Prisoner was called up by his 
master, & told, ‘‘ You are in the presente of two 
police officers ; & I should advise you that to any 
question that may be put to you you will answer 
truthfully, so that, if you have committed a fault, 
you may not add to it by stating what is untrue.”’ 
The master afterwards added: ‘‘ Take care; we 
know more than you think.’”’ Prisoner thereupon 
made a statement :—Held: such statement was 
admissible against him on his trial for larceny.— 
R. v. JARVIS (1867), L. R. 1 C. C. R. 96; 37 
L. J. M. ©. 13; 17 L. T. 1783; 31 J. P. 804; 16 
W.R. 111; 10 Cox, C. C. 574, C. C. R. 

Annotations :—Folld. Rt. v. Reeve (1872), L. BR. 1G. GC. R. 
362. Refd. K. v. Widdop (1872), 21 W. R. 176; R. v. 
Hatts & Culffe (1883), 49 L. T. 7803 R. v. Rose (1898), 
67 L. J. Q. B. 289. 

4393. .}—A police inspector said to a 
prisoner in his custody, ‘‘ you must tell me where 
the child is, or you will get yourself into trouble ”’ : 
—Held: this was a threat made by a person in 
authority, & a statement made in consequence 
could not be received in evidence.—R. v. CoLEy 
(1868), 32 J. P. 168; 10 Cox, C. C. 536. 

Annotation :—Refd. RK. vr. Edwards (1868), 33 J. P. 119. 
4394, —--—..|-R. v. BATE, No. 4254, ante. 
$390. .}—On a trial for larceny, evidence 

was received of a confession made by prisoner to 

the prosecutor in the presence of a police inspector, 
immediately after the prosecutor had said to 
prisoner, ‘‘ The inspector tells me you are making 
housebreaking implements ; if that is so, you had 
better tell the truth, it may be better for you ”’: 

Held: the confession was not admissible in 

evidence.— Rh. v. FENNELL (1881), 7 Q. B. D. 147; 

50 lL. J. M. C. 126; 44 L. T. 687; 45 J. DP. 666; 

29 W. R. 7423 14 Cox, C. C. 607, C. C. R. 

Annotations :—-Folld. R. v. Hatts & Culffe (1883), 49 L. T. 
780. Refd. R. v. Thompson, [1893] 2 Q. B. 12; Lbrahim 
v. R., [1914] A.C. 599. 

4396. - .|—The prisoners H. & C. were taken 
into their master’s, the prosecutor’s, room where 
there were two policemen. The prosccutor said, 
‘‘T presume you know who these gentlemen are.’’ 
Li. said ‘‘ Yes.’’ The prosecutor then said to H., 
‘“T know what has been going on between you 
& C. for some time. You had better speak the 
truth.’’? H. then made a confession :—Held: the 
confession was not admissible in evidence.—RK. v. 
Harrs & CuLFFE (1883), 49 L. T. 780; 48 J.P. 
248, C. UC. R. 

4397. .|—Statement made in the presence 
of a policeman in answer to an invitation by a 
relative that he had better tell the truth :—Held : 
inadmissible.—R. v. JONES (1885), 49 J. P. 728. 

4398. |—kh. v. THompson, No. 4314, ante. 

4399. .|—Prisoner, who in the presence of 
a police constable was asked by his master, a 
farmer, how he accounted for the number of sheep 
on the farm not being so large as N% should be, 
admitted that he had sold some of them & had 
not accounted to his master for the money which 
he had received for them. In answer to further 
questions as to whether he had let any corn go 





























-——M. was chargod with having stolen to be false. 
gold from a co. G., a private de- 


toctive, who had worked himself into 


Evidence 
prisoner was convicted :—Held: the 
representations being untrue, & being 


' statements :—Held : 
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off the place, he said he had done so. ‘The master, 
on cross-examination, admitted that when he 
asked prisoner about the corn he might have said, 
‘* You had better tell me all about the corn that 
is gone,’ & further, that he would not swear that 
he did not induce the prisoner to confess about the 
corn. A witness who was present also stated on 
cross-examination that the master asked prisoner 
to speak the truth, & said it would be better for 
him if he did so:—Held: as the words used 
contained in themselves an inducement to make 
a statement, no part of prisoner’s confession was 
admissible against him on his trial for larceny.— 
R. v. Rosé (1898), 67 L. J. Q. B. 289; 78 7.. TV. 
119; 14 TT. L. R. 213; 42 Sol. Jo. 255; 18 Cox, 
C. C. 717, C. C. R. 

4400. Confession induced by drink.|-—lt. v. 
SEXTON (1822), 2 Russell on Crimes & Mis- 
demeanours, 8th ed., p. 2021. 

Annotation :—-Dbtd. R. v. Godinho (1911), 76 J. VP. 16. 


B. Matters not amounting to Inducement. 


4401. Spiritual admonitions.}——Where, after 
interviews with the chaplain of the prison in which 
the chaplain advised prisoner to make peace with 
his God & to repent & confess his sins before God, 
& in consequcnce & subsequently prisoner made a 
confession to the mayor & other magistrates whom 
he had asked to see, & the mayor cautioned him 
that anything he might say would be evidence 
against him :-—Held: the confession was admis- 
sible in evidence.—R. v. GinmAm (1828), 1 Mood. 
C. ©. 186, C. C. R. 
Annotations -—Consd. 

Refd 





245. 
R. v. 
Scott 


R. vw. Day (1847), 11 J. P. 
. A.-G. vw Briant (1846), 15 Lig J. Ex. 265 ; 

Gillis (1866), 11 Cox, C. C. 69. Mentd. R. tv. 

(1865), 2 ~ oe 7 

4402. .|—A prisoner charged with murder, 
being a few days short of fourteen, was told by a 
man who was present when he was taken up, but 
not a constable, ‘‘ Now knecl you down, I am 
going to ask you a very serious question, & I hope 
you will tell me the truth, in the presence of the 
Almighty.’”’ Prisoner in consequence made certain 
strictly admissible, but the 
ct. much disapproved of the mode in which it was 
obtained.—- lt. v. WiLp (1835), 1 Mood. C. C. 452, 
C.C. R. 

Annotation :—Refd. Ibranim vy. KR. [1914] A. C. 599. 

4403. .|—R. v. Day, No. 4337, ante. 

44.04. .|—Where prisoner, a boy of ten 
years, being enjoined by the clergyman of the 
parish to “speak the truth in the face of God ”’ 
denied to him his guilt, but afterwards made a 
confession to a policeman, in which he alluded to 











the conversation with the clergyman, & said that 


he would ‘“ now speak the truth” :—Held: such 
confession was admissible.—R. v. RISBOROUGH 
(1847), 9 L. T. O.S. 25; 11 J. P. 280. 

4.4.05. .]|—-Prisoner, a maid servant, was 
indicted for setting fire to a farm building of her 
master’s. She was taken into custody by a 
policeman. She endeavoured to get away, but 
was told she was a prisoner on the charge of 
arson. She desired to change her dress & was 








admitted & to him is admissible in evidence 
against him unless the representation 


was untrue to the knowledge of the 


M.’s confidence, gave evidence that 
he told M. that he came from S. Africa 
had done business in diainonds. M. 
replied, ‘‘ that money could be made 
here if one went the right way about 
it.’ G. then, by means of false state- 
ments, induced M., by promising to 
participate in gold robberies, to admit, 
© had some gold scraped from the co.’s 
retorts. The statements were admitted 


made aftcr the subject matter of the 
charge had been taken, all subsequent 
confessions of M. were inadmissible in 
evidence, as being induced by such 
false statements & the conviction must 
be anunulled.—R. v. MANGIN (1894), 
6 Q. L. * 63.—AUS. 

q. -/—An admission or state- 
ment made by an accused after an 
untrue representation has been made 





person making it, & wilfully made with 
the object of inducing a confession.— 
R.v. DAVIDSON (1895), 1G N.S. W.O.R. 
149; 12 N.S. W. W.N. 5.—AUS. 

r. Whether confession improperly in- 
duced-—Question for judge.j}—-It is a 
question for the judge whether or not 

risoner has been induced by undue 
nfluence to confess.—R. v. FINKLE 
(1865), 15 C. P. 453.—CAN. 
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Sect. 5.—Confessions and statements by accused : 
Sub-sect. 6, B. & C. (a).] 


permitted to do so, having first been given into 
the charge of Mrs. A., a married daughter of the 
master, but having no control over prisoner by 
reason of any relationship of master & servant. 
Whilst alone with Mrs. A., prisoner being in 
custody, the former said to prisoner, ‘‘ ] am very 
sorry for you; you ought to have known better. 
Tell me the truth, whether you did or no.” 
Prisoner said, ‘‘ I am innocent.’’ Mrs. A. replied, 
‘‘ Don’t run your soul into more sin, but tell the 
truth.”’ Prisoner then made a full confession :— 
Held: there was neither an authority to make any 
inducement nor any inducement or threat, & the 
evidence was admissible.—R. v. SLEEMAN (1853), 
Dears. C. C. 249; 28 L. J.M. 0.19; 22 L. T. 0.8. 
148; 17 J. P. 776; 17 Jur. 1082; 2 W. R. 97; 
6 Cox, ©. C. 245; sub nom. R. v. SLEEMAN, J. v. 
LucKHURST, 2 C. L. R. 129, C. C. R. 
4406. Mere questions—Without threat or pro- 
mise.]|—A confession obtained without threat or 

romise from a boy 14 years old, by questions put 
by a police officer, in whose custody the boy was 
on a charge of felony, & when he had had no food 
for nearly a whole day :—Held: rightly received.— 
Rt. v. THORNTON (1824), 1 Mood. C. C. 27, C. C. R. 
Annotations :-—-Refd. R. v. Gillis (1866), 14 W. R. 845; 

Ibrahim v. R., [1914] A. C. 599. 

4407. .|—A female prisoner, in 
custody on a charge of murder, desiring to go to 
a water-closet, was sent there by the police with a 
woman who was impliedly authorised to prevent 
her escape. When alone together in the closet, 
the woman, an acquaintance of prisoner, alluding 
to the crime, said, ‘‘ How came you to do it?”’ 
whereupon prisoner made a statement in the 
nature of a confession :—Held: the statement 
was not induced by any hope or fear caused by a 
person in authority, & was, therefore, admissible 
in evidence against the prisoner.—R. v. VERNON 
(1872), 12 Cox, C. C. 153. 

















4408, —-—.|—-R. v. REason, No. 4342, azide. 
tae ——.|—It. v. KERSHAW (1902), 18 T. L. R. 
; 7. 

4410. -|—IBRAHIM v. R., No. 4308, ante. 





4411. Questions by fellow prisoner —- Under 
promise of secrecy.|—A. was in custody on a 
charge of murder. B., a fellow prisoner, said to 
him, “‘ I wish you would tell me how you murdered 
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upon your oath not to mention what I tell you ? ” 
B. went upon his oath that he would not tell. 
A. then made a statement :—Held: this was not 
such an inducement to confess as would render 
the statement inadmissible.—R. v. SHAW (1834), 
6C. & P. 372. 

4412. Advice to accused—Not to confess but 

promise of secrecy.|—A witness stated that a 
risoner, charged with felony, asked him if he had 
etter confess, & the witness replied that he had 
better not confess, but that prisoner might say 
what he had to say to him, for it should go no 
further. Prisoner made a statement :—Held: it 
was receivable in evidence on the trial.—R. v. 
THOMAS (1836), 7 C. & P. 345. 
A OanOn :—Apld. R. v. James (1909), 2 Cr. App. Rep. 

4413. As to course of action.|—-Prose- 
cutrix lost her purse containing £1 4s., in a market, 
& asked prisoner, who had been standing near 
her, whether he had seen the purse or seen any 
one pick it up. He replied that he had not. She, 
however, suspecting that he had robbed her, gave 
information to the police. A policeman, a short 
time after, went in search of prisoner, & having 
found him, told him that the prosecutrix had lost 
her purse, & that it was supposed that he had 
picked it up, & added, ‘‘ Now is the time for you 
to take it back to her.’’ He denied having it, & 
went with the policeman. As they went along he 
commenced making a statement, but the police- 
man told him to say nothing until they saw the 
prosecutrix. Having met the prosecutrix after 
they had walked about 600 yards, some conversa- 
tion took place, & prisoner was searched, & on a 
half-sovereign being found, prisoner said to the 
prosecutrix that: he would make it all up to her. 
Twenty minutes had elapsed between the time of 
the policeman’s remark, ‘‘ Now is the time to take 
it back to her,’ & prisoner’s, ‘‘ that he would 
make it all up to her’’:—Held: there was no 
inducement held out to prisoner, & that his 
statement, or confession, that he would make it 
all up to her, was admissible in evidence against 
him.—R. v. JONES (1872), 27 L. T. 765; 37 J. P. 
196; 12 Cox, C. C. 241, C. C. R. 

4414. Statement to accused-——Of intention to be 
guided by other parties—Confession to other 
parties.|— Where a prosecutor told prisoner he 
did not wish to prosecute, but would be guided 
by other parties, to whom he referred him, a 





the boy—pray split.”’ 
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4406 i. Merce questions — Without 
threat or  wpromise.J}—Prisoner was 
charged with stealing. Before arresting 
him the constable said, ‘*‘ Now I am 
going to ask you a few questions & I 
may have to arrest you over this.” 
Prisoner then admitted taking the 
stolen articles :—Held: the words used 
by the constable did not amount to a 
threat or promise, nor to an induce- 
ment at common law.—R. wv. FAIR- 
LEIGH (1910), 10 S. R. N. S. W. 723; 
27 N. Ss. Ww. Ww. N. 75.—AUS. 

4406 ii. 








-}—The words used 
to a prisoner when arrosted, ‘I want 
you to tell me all about it,’? do not 
import any threat or hope of favour.— 
Et v. POTTER (1887), 6 N. Z. L. R. 92.— 
s. Advice to accused.}—Where a 
prisoner was charged with the crime of 
murder, & while awaiting his trial in 
rison, the gaoler of the prison said to 
im *‘ That a man was always easier in 
his mind for confessing his crime: that 
what he, prisoner, said would be used 
in evidence against him: that if a 
man committed such a crime it was 
always better if he confessed it to his 


A. replied, “‘ Will you be 


Maker,” & prisoner thereupon con- 
fessed to having cominitted the murder: 
—Held; such confession was voluntary 
& admissible in evidence.—R. v. STEVE 
(1890), 7S. C. 103.—-S. AF. 

4413 i. As to course of action.}— 
Where a police officer tells an accused 
that he is not obliged to make any 
statement unless he likes, that any- 
thing he might say may be used as 
evidence against him, & that he has 
nothing to hope for & nothing to fear, 
there is not implied in such words of 
the police officer an inducement to 
prisoner to make a statement.—R. v. 
SPAIN, [1917] 2 W. W. Rt. 465; 38 
oa Cas.113; 36D. L. R. 522. 





t. Statement to accused—That father 
had been charged.|—On a trial for 
murder, it appeared that Denon, 
being in the custody of A., a policeman, 
was cautioned by A. not to say any- 
thing to criminate himsclf, as in case he 
did 1t would be brought against him. 
Subsequently, A. told prisoner that his, 
prone father had been charged with 

he murder; whereupon prisoner said, 
that he hoped that nobody would be 
charged with the crime but bimself, as 


statement by prisoner to such parties, for the 


nobody else was concerned in it, & then 
detailed the particulars of the murder 
as comunitted by himsclf :—ZW/eld: the 
communication made by A. to prisoner, 
respecting the father of the latter, did 
not amount to an illegal inducement, 
80 as to rendor the admissions of the 
prisoner inadmissible in cvidence.—Nh. 
ce NouaN (1839), 1 Craw. & D. 74.— 


_a. -——— Not amounting to admoni- 
tion.J}—A detective, before arrestin 
one of the prisoners, said, ‘* If you had 
told me this before I would have made 
a witness of you, but now I have no 
alternative but to take you as a 
prisoner ’’:—Held: statements made 
afterwards by prisoner were rightly 
admitted in evidence.—R. v. BOURNE 
& BINKS (1878), 1N.S.W.S.C.R.N.S. 
176.—AUS. 





b. —~——.]—The constable, when 
arresting accused, said, ‘I arrest 
you for assaulting M.,”’ & proceeded to 
handcuff him. Accused asked to be 
permitted to go to the office to get 
some money, & inquired, ‘“* How much 
will the fine be? ”? to which the con- 
stable replied that he did not know 
anything about that. Subsequently 
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purpose of inducing them not to prosecute, is 
aaa ras in evidence.—R. v, BRown (1845), 9 


4415. ——— That wife had confessed:]—R. v. 
WRIGHT (1830), 1 Lew. C. C. 48. 
4416. —-— That accessory had confessed.|— 


R. v. LONG, No. 3901, ante. 

4417. Expressions of good will.J—A prisoner 
charged with felony being in custody handcuffed 
in the house of the prosecutor, after a conversa- 
tion with the prosecutor & another person, in 
which he was tdld that they would do all they 
could for him, said, ‘‘ If the handcuffs are taken 
off, 1 will tell you where J put the property ”’ :— 
Semble : this statement was receivable in evidence, 
& could not be objected to, either as a confession 
made under a promise, or a statement obtained 
by duress.—R. v. GREEN (1834), 6 C. & P. 655; 
2 Nev. & M. M. C. 621. 

4418. Inducement not relating to charge.]—f. 
v. WARNER & MORGAN (1832), 2 Russell on 
Crimes & Misdemeanours, 8th ed., pp. 2015, 2054. 
Annotation :—Refd. R. v. Gillis (1866), 11 Cox, C. C. 69. 

4419. .}—A. & his wife were separately in 
custody on a charge of receiving stolen property. 
A person, who was in the room with A., said, ‘‘ I 
hope you will tell, because Mrs. G. can ill afford 
to lose the money’; & the. constable then said, 
“If you will tell where the property is, you shall 
see your wife’’ :—Held: a statement made by 
A. afterwards was admissible in evidence.—R. v. 
Luoyp (1834), 6 C. & P. 393. 

4420. Inducement to person jointly accused.|— 
An inducement or threat offered by the master 
to one of two apprentices jointly accused of 
larceny, will not, though offered in the presence 
of the other, preclude a confession immediately 
made by such other.—R. v. JAcoBS & TARRANT 
(1849), 13 J. P. 5723; 4 Cox, C. C. 54. 

4421. |—R. v. BATE, No. 4254, ante. 

4422. Confession induced by drink.|—-A state- 
ment made by a prisoner when he is drunk, is 
receivable in evidence. Semble: if a constable 
gave him liquor to make him so, in the hope of 
his saying something, that will not render the 
statement inadmissible, but it will be matter of 
observation for the judge in his summing up.— 
R. v. SPILSBURY (1835), 7 C. & P. 187; 3 Nev. 
& M. M. C. 409. 

4423. Effect of caution.]|—-On the examination 








uccused asked to have the handcuffs 
romoved, as he had no intention of 
escaping; to which the constable 
answered that he was taking no 
chanees, & that he “had not much 
sympathy with a man who would kick 
an old man & bite him’ :—Helda: 
these remarks of the constable were 


prisoner, 


me anyt 


—R. v. SHEPPARD & STEPTIENS (1868), 
8 N.S. W.S.C. R. 86.—AUS. 


4423 i. Effect of caution.J—A con- 
versation between a policeman & 4 
after a caution by 
policeman to this effect, ‘‘ Don’t tell 
hing, or it will be given in 
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of a prisoner before the magistrate on a charge 
of felony, the magistrate’s clerk told prisoner not 
to say anything to prejudice himself, as what he 
said would be taken down, ‘‘ & used for him or 
against him at his trial’’:—Held: this was an 
inducement held out, & the statement was, 
therefore, not receivable in evidence.—R. v. 


DREW (1837), 8 C. & P. 140. 

Annotations :-—Folld. R. v. Morton (1843), 2 Mood. & R. 
514; RK. v. Furley (1844), 1 Cox, C. C. 76. Dbtd. R. v 
Baldry (1852), 5 Cox, GC. C. 523. Refd. R. v. Zeigert 
(1867), 31 J. P. 598 


4424, ——.]—Caution to a prisoner, that what 
she says will be used against her on the trial, will 
prevent the reception in evidence of any state- 
ment made in consequence.—R. v. FURLEY (1844), 
3 L. T. O. S. 148; 1 Cox, C. C. 76. 

Annotation :-—Dbtd. R. v. Baldry (1852). 5 Cox, C. C. 523. 


4425. .|—Where a prisoner about to be 
committed on a charge of felony was told that he 
was at liberty to make any statement but that 
whatever he said would be taken down & used 
against him, & prisoner thereupon made a state- 
ment, which was reduced into writing, & sought 
to be given in evidence against him on his trial :— 
Held: it could not be given in evidence against 
him.—R. v. Harris (1844), 3 L. T. O. S. 22; 
1 Cox, C. C. 106, 

Annotation :-—Dbtd. R. v. Baldry (1852), 5 Cox, C. C. 523. 


4426. By prosecution—To explain fact—Elicited 











on cross-examination.|—K. v. CHAMBERS, No. 
3966, ante. 
4427. .|—To caution a prisoner that what 


he said would be used against him on his trial if 
committed, is not an inducement to him to make 
a statement so as to exclude that statement from 
being given in evidence on the trial.—R. tv. 
AtTwoop (1851), 17 L. T. O. S. 280; 5 Cox, C. C. 
322. 

4428, ———.]—R. v. Bautpry, No. 4368, ante. 


C. By whom Inducement made—Person in 
Authority. 


(a) In General. 


4429. Inducement by person in authority— 
Confession inadmissible.|—-R. v. GARNER, No. 4390, 


ante. 
4430. ——- ———.]|—-R. v. THompson, No. 4314, 


ante. 


—Confession held to be admissible, 
although apparently induced by the 
acts of the parties who conducted 
prisoner to gaol, those acts being 
calculated to excite, not fear of 
temporal punishment but horror at the 
recollection of the crime.—R. v. GIBNEY 
(1822), Jebb. Cr. & Pr. Cas. 15.—IR. 





the 


not an inducoment to accused to 
speak.—R. vv. BRUCE (1907), 13 
B.C. R. 1; 12 Can. Crim. Cas, 275.— 
CAN. 

44171. Hxepression of goodwill.|—The 
words ‘‘] will help you as far as 
possible,”? do not constitute an induce- 
ment to confess.— HR. v. GRAVEL, [1918] 
Q. R. 28 K. B. 146.—CAN. 


4418 i. Inducement not relating to 
charge.J—An inducement held out to 
an accused person in consequence of 
which he makes a confession must be 
one having relation to the charge 
against him.—R. v. Topp (1901), 13 

an. L. R. 364.—CAN. 


4420 i. Inducement to person jointly 
accused.) The following words ad- 
dressed to one of two prisoners by prose- 
cutor in reference to a stolen cow then 
before them : ‘‘ Shove the thief into it, 
as I havea good idea who he is,’’ do not 
amount to an inducement excluding 
that prisoner’s answer thereupon given. 


evidence against you,’’ is admissible.— 
R. v. HALLAM (1846), Bl. D. & Osb. 88. 


, G. Accusation in form of question.] 
—L. said to Velen who was indicted 
for unlawfully wounding a grey horse 
of S., '' What right had you to shoot 
that grey horse of S?’”’ L. did not 
know at the time that prisoner had 
shot the grey horse:—Held: the 
words used by L. to prisoner did not 
amount to an untrue representation & 
that prisoner’s reply was admissible.— 
R. v. SUMMERELL (1869), 8 N. S. W. 
Ss. Cc. R, 214.—AUS. 


d. Misstatement by police officer.) 
—A prisoner’s confession or admission 
is rightly admitted in evidence even if 
it was to some degree influenced by a 
misstatement of a police officer to 
whom it was made.—R. v. WHITE 
(1908), 13 O. W. R. 144; 180.L. R. 
640; 15 Can. Crim. Cas. 30.—CAN. 


e. Conduct calculated to excite horror.| 


f. Question by doctor—Under threat 
of physical examination.]—A medical 
man asked pusoner whether she 
had not recently had a child, adding, 
that if she refused to tell he would 
examine her person more closely; 
whereupon risoner said: ‘‘It is 
unnecessary to examine me, for I had 
a child ’’ :—Held: such admission was 
receivable in ovidence ; the declaration 
by the medical man that he would 
examine cee person not being a 
threat within the rule which excludes 
admissions obtained by means of 
threats or promises.—R. v. CAIN (1839), 
1 Craw. & D. 36.—IR. 


PART XII. ces pea 6.— 
e a s 


4429 i. Inducement by person in 
authority—Confession inadmissible. )— 
Re v. CHARCOAL (1897), 3 Terr. L. R. 7. 
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Sect. 5. a grate and statements by accused: 
Sub-sect. 6, C. (a) & (6) & DJ 


= erage = v. BoUGHTON, No. 





ante. 

4432. Inducement by person not in authority— 
Confession not admitted.|—R. v. DUNN, No. 4382, 
ante. 

4433, —— ———_.|—-R.. v. SLAUGHTER, No. 
ante. 

4.434. Admissibility doubted.]|—-There is a 
difference of opinion among the judges whether a 
confession made to a person who has no authority 
after an inducement held out by that person, 
is receivable in evidence.—R. v. SPENCER (1837), 
7C. & P. 776. 

Annotation :—Refd. Rk. v. Gillis (1866), 14 W. R. 845. 

4.435, Confession admitted.| — Persons 
having nothing to do with the apprehension, 
prosecution, or examination of the prisoner, 
advised him to tell the truth & consider his 
family :—Held: such admonition was no ground 
for excluding a confession made an hour after- 
wards to the constable in prison.-—R. v. Row 
(1809), Russ. & Ry. 153, C. C. R. 

4436. ——.J|—R. v. HARDWICK 
1C. & P. 98, n. 

4.437. .|—The confession of a prisoner 
is evidence, though previous to it an inducement 
to confess had been held out by another person, 
if that person had no authority.—R. v. GIBBONS 
(1823), 1 C. & P. 97. 

Annotation :---Mentd. Doe d. Peter v. Watkins (1837), 4 

Scott, 155. 

4438. .]—Confession of a prisoner to 
a constable, who had held out no inducement, is 
evidence; though an inducement had_ been 
previously held out by a person in no office or 
au ChOUU yao Fe v. TYLER & FINCH (1823),1C. & P. 
129. 

4439. |—It is the opinion of the 
judges that evidence of any confession is receiv- 
able, unless there has been some inducement 
held out by some person in authority. Ifa person, 
not in any office or authority, hold out to an 
accused party an inducement to confess, this will 
not exclude a confession made to that person. 

Where the house of Mr. L. had been on fire, 
& prisoner, a female servant there, was sent for 
into the parlour, where Mr. W., a person not in 
authority, in the presence of Mrs. L., held out an 
inducement to prisoner to confess respecting the 
fire, Mrs. L. expressing no dissent :—Held: a con- 
fession made after this was not receivable, as the 
inducement must be taken as if it had been held 
out by Mrs. L., who was a person in authority 
a the prisoner —R. v. TAYLOR (1839), 8 C. & P. 
7 


Annotations :—Refd. RK. v. Moore raed 21L. J. M. C. 199; 
R. v. Gillis (1866), 11 Cox, C. C. 69. 


4440. Erroneous belief of authority 
by accused.|-—Semble: where a confession is 
induced by the promise of a person not, in fact, 
having authority or power with respect to the 
prosecution, to show any favour to the accused, 
such confession is admissible, although prisoner 
from his knowledge of the position of the promisor 








(1811), 





























4435 i. Inducement by person not in 
authority — Confession admitted.) — A 
confession cannot be induced By any 
untrue representation or by any threat 
or promise sv as to be inadmissible in 
evidence, unless such representation, 
etc. is made by a person in authority.— 
R. v. SUMMERELL (1869), 8 N. S. W. 
S.C. R. 214.—AUS. 


4435 ii. —— ———.]}--PROSKO v. R. 
(1922), 66 D. L. R. 340; 27 Can. Crim. 
Cas. 199.—CAN. any control 


g. Police 


Crown, 
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4451 i. Police officer.}—-R. v. Mo- 
DONALD (1896),3 Terr. 


surgeon. |—— The 
ments made by accused to a police 
surgeon, called as a witness by the 
were properly admitted in 
evidence, although elicited by question- 
ing & without the customary warning, 
the surgeon not being a person eying. 
over accused.—R. 
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may reasonably suppose he has such authority.— 
R. v. FREWIN (1855), 6 Cox, C. C. 530. 

4441. ——- Made in presence of person in 
R. v. Cass, 





authority—Confession inadmissible.]} 
No. 4359, ante. 

4442. .]|—A. being in the custody of a 
constable, on a charge of felony, was taken by the 
constable to an inn, where the innkeeper, in the 
hearing of the constable, held out an inducement 
to A. to confess; & A., in the hearing of the 
constable, made a confession to the innkeeper, 
which, at the trial, the constable was called to 
prove :—Semble: this confession was not receiv- 
able in evidence.—R. v. POUNTNEY (1836), 7 
C. & P. 302; 3 Nev. & M. M. C. 432. 

4443, —— .J—R. v. TAYLOR, No. 4439, ante. 

4444, ———— .|—A married woman was 
apprehended on a charge of felony, & her husband, 
in the presence of the constable, held out an 
inducement to her to confess. She then made a 
statement :—Jleld: it was not receivable in 
evidence, aS an inducement held out in the 
presence of the constable was the same in effect 
as if it had been held out by him.—R. v. LAUGHER 
(1846), 2 Car. & Kir. 225. 

Annotation : —Refd. R. 7. Garner (1848), 18 L. J. M. C. 0. 




















4445, |—R. v. GARNER, No. 4390, 
ante. 

4446, —-— ——~—.|—R. v. Lucknurst, No. 4381, 
ante. 

4447, — —-—-.]—_R. v. JonES, No. 4413, ante. 

4448. -—_—— Except where inducement is 





by one prisoner to another.|—A statement made 
by one of two prisoners to the other after an 
inducement suggested by that other in the presence 
of the constable in whose custody they are, & 
uncontradicted by the constable, is inadmissible 
in evidence.—k. v. MILLEN (1849), 3 Cox, GC. C. 
o07. 

44.49. ——.j|—A. & B. being charged 
charged with felony, A. said to B., in the presence 
of the prosecutor & of the policeman who had 
charged them, ‘‘ Well, John, you had better tell 
the truth.” Wher eupon, the prosecutor & police- 
man remaining silent, B. made a _ confession. 
B. subsequently made a further contession to the 
policeman on their way to the Bridewell :—Held : 
the confessions so made were admissible in 
evidence on the trial.—R. v. PARKER (1861), 
Le. & Ca. 42; 30 L. J. M. C. 144; 41. 7. 451; 
25 J. P. 374; 7 Jur. N.S. 586; 9 W. KR. 699 ; 
8 Cox, C. C. 465, C. C. RK. 


ee ree 


(6) Who is person in Authority. 
4450. Magistrate.|—R. v. Cooper, No. 4361, 





ante. 

4451. Police officer.}—R. v. Cotey, No. 4393, 
ante. 

4452, ——~.]-—R. v. Hatts & CULFFE, No. 4396, 
ante. 

4453. .|—R. v. BOUGHTON, No. 4373, ante. 





4454. Person having custody of accused.|—K. 
v. EnNocu, No. 4384, ante. 

4455. .|—R. v. WINDSOR, No. 4370, ante. 

4456, ———.|—-R. v. VERNON, No. 4407, ante. 





ANDERSON (1914), 26 W. L. R. 783.— 
CAN. 


h. Prison governor,.)— The gover- 
nor of a prison asked a prisoner under 
his charge who was in a state of great 
mental & bodily excitement, ‘‘ Whether 
he intended to injure himeelf, ” but 
did not warn prisoner that the answer 
might be used in evidence :—Held: it 
was incompetent to receive as evidence 
any answer to this question.—H.M. 
ADVOCATE v. PROUDFOOT (1882), 9 


L. IR. 1.—CAN. 
state- 
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4457. Prosecutor.|—R. v. Jonus, No. 4413, ante. 


4458. ———.]—-R. v. PARTRIDGE, No. 4363, ante. 
4459. ———.|—R. v. CoLuieR & Morris, No. 
4367, ante. i 


4460. Wife of prosecutor.|-—R. v. WARRINGHAM, 
No. 4313, ante. 

4461. Relations of prosecutor.| 
No. 4387, ante. 

4462. -}—R. v. SLEEMAN, No. 4405, ante. 

4463. Solicitor for prosecution.|—R. v. Croy- 
DON, No. 4389, ante. 

4464. Master or mistress.|—A girl, accused of 
poisoning, was told by her mistress that if she 
did not tell all about it that night, a constable 
would be sent for in the morning to take her 
before a magistrate ; she then made a statement : 
—Held: not admissible in evidence. 

Next day, a constable was sent for, & as he was 
taking her to the magistrate, she said something 
to him, he having held out no inducement to her 
to do so:—Held: this was receivable, as the 
former inducement ceased on her being put into 
the hands of the constable-—R. v. RICHARDS 
(1832),5 C. & P. 318; 1 Nev. & M. M. C. 362. 

4465. .|—A confession obtained from a 
servant through hopes & threats held out by the 
wife of the master & prosecutor is inadmissible.—- 
R. v. UPCHURCH (1836), 1 Mood. C, C. 465, C. C. R. 
Annotation : —Distd. R. v. Moore (1852), 5 Cox, C. C. 555. 





Rt. v. SIMPSON, 














4466. ——.|]—It. v. TAyLor, No. 4439, ante. 
4467, ———.|—_R. v. HEARN, No. 4377, ante. 
4468, ———.|—H. v. Hewett, No. 4364, ante. 
4469. ———.]—R. v. GARNER, No. 4390, ante. 
4470. ———.|—-R. v. Rug, No. 4371, ante. 

4471. ——-.|—-R. v. MANSFIELD, No. 4372, ante. 
4472, ——.|—-ht. v. Tiiompson, No. 4314, ante. 
44.73. Not where unconcerned with charge. | 


—The wife of a person in whose house an offence 
is committed, such person not being prosecutor, 
nor engaged in the apprehension, prosecution, or 
examination of the offender, & the offence not 
being in any way connected with the management 
of the house, is not a person in authority within 
the rule which excludes confessions.—R. v. MOORE 
(1852), 3 Car. & Kir. 153; 2 Den. 522; 21 
L. J. M. C. 100; 16 J. P. 744; 16 Jur. 621; 
o Cox, C. ©. 555, C. C. R. 

oe Medical man.]—R.v. KINGSTON, No. 4380, 
ante. 


R. (Ct. of Sess.) 19 5 19 Sc. L. R. 725.— 
SCOT. ; ee 


j. Departmental superior. }-—On trial 
of a former assistant postmaster 
it was sought to prove that he had 
confessed his guilt in a conversation 
between him & the postmaster & one 

The witness admitted having in 
¢ifect. intimated to prisoner that he 
had better confess :-—Held : evidence 
of the confession could not be admitted. 
can v. WYLLIE (1880), 3 L. N. 139.— 


k. Former fellow eniployec.]J—A con- 
fession as to alteration of accounts 
made by an officer of a bank, after his 
connection therewith has terminated, 
to @ fellow employee, no director of the 
bank being present, is not made to a 
person in authority.—Re DxEBAUM 
(1888), 11 L. N. 323.—CAN. 

l. Indian agent.}—R. v. CHARCOAL 
(1897), 3 Terr. L. R. 7.—CAN. 

m. Rector of church-—Charge against 
choir boy.}--Several church choir boys 
were iniplicated in an alleged assault, 
«& a few days later the rector of the 
church held an inquiry :—Held: the 
rector was a person in authority.— 


to 


—PROSKO v. R. 


p. Ratlway 
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4475. .|—R. v. GARNER, No. 4390, ante. 

4476. Consul.|—R. v. ZEIGERT, No. 4094, ante. 

4477, Official promise of reward.|—It. v. Bos- 
WELL, No. 4365, ante. 

4478. .|—R. v. BLACKBURN, No. 4369, ante. 


D. How long Inducement operates. 


4479. Inducement offered—Subsequent confes- 
sion to magistrate—-Admissible if effect of induce- 
ment effaced.] —R. v. LINGATE (1815), Phillipps 




















& Arnold on Evidence, 10th ed. 414; 6 C. & P. 
405, n. 
4480. J|—R. v. Rosier (1821), 


Phillipps & Arnold on Evidence, 10th ed. 414. 

4481. ———.]|—Where a prisoner, who 
made a confession to a constable, in consequence 
of a promise held out, was taken before a magis- 
trate, who, knowing what had taken place, 
cautioned prisoner against making any confession 
before him, but the prisoner, notwithstanding, 
did make a confession to the magistrate : —Held : 
this second confession was receivable in evidence 
on the trial of prisoner, though it did not appear 
that the magistrate told prisoner that his first 
confession would have no effect, & he therefore 
might have acted under an impression, that, 
having once acknowledged his guilt, it was too 
late to retract.—R. v. Howes (1834), 6 C. & P. 
404; 2 Nev. & M. M. C. 199. 

4482, - -——,|—On a prisoner being 














taken before a magistrate on a charge of forgery, 


the prosecutor said, in the hearing of prisoner, 


that he considered prisoner as the tool of G., & 
the magistrate then told prisoner to be sure to 


convicted for stealing a post letter & of 
theft of money. At the trial the post 
office inspector was about to testify 
with respect to a statemont vr con- 
fession made to him by the prisoner, 
when counsel for prisoner objected, & 
contended that the 
confession was not admissible, because 
it was made as he contended to a 
person in authority, & was procured by 
means of threats or inducements, or 
by false statements made by inspector I. 
prigoner :-—feld : 
properly admitted.—-R. v. RYAN (1905), 
5 QO. W.R. 125; 90. L. R. 137.—-CAN. 


o. State authorities of forcign state.) 
(1922), 66 D. Ll. R. 
340; 37 Can. Crim. Cas. 199.—OAN. 


travelling 
Charge against booking clerk.J—W., a 
travelling auditor in the service of a 
railway co., having discovered defal- 
cations in the accounts of prisoner, who 
was a booking clerk of the co., went to 
him & told him that ‘‘ he had better 
pay the money than go to gaol,’ & 
udded that ‘it would be better for 
him to tell the truth ” :—Held: 
was a person in authority.—-R. v. 


tell the truth. Upon this prisoner made a 
statement :—Held: this statement was receivable 
in evidence.—-R. v. CouRT (1886), 7 C. & P. 486. 

Annotations :—Consd. R. v, Laugher (1846), 2 Car. & Kir. 











225. Refd. R. v. Holmes (1843), 1 Car. & Kir. 2483; R. 

v. Baldry (1852), 5 Cox, C. C. 523. 

4483. - ———- = |—R. v. DINGLEY, No. 
4303, ante. 

4484, —— -~———.|—-R. v. BATE, No. 4254, 
ante. 

4485, —--- —-~-- Mere caution insufficient.| 





—A statement by a prisoner, after a caution, 
before a magistrate, is not admissible if at a former 
time an inducement has been held out to confess 
by other parties.—R. v. RULE (1844), 8 J. P. 599. 


whether M. & K. had murdered B., & 
thereby disqualified themselves from 
further intercourse with the rest of 
their brotherhood. M. B. made 
certain statements before the pan- 
chayat which it was afterwards sought 
to prove against them on their trial for 
the murder of as confessions 
corroborating the evidence of an 
approver :—fleld : the nembers of the 
Powis bol were not in authority over 
& K. within the meaning of Act I. 
of 1872, s. 24.—R. v. MOHAN LAw 
(1881), I. L. R. 4 All. 46.—IND. 


statement or 


evidence was | 


PART XII. SECT. 5, SUB-SECT. 6.—-D. 


4485 i. Inducement offered — Subse- 
quent confcssion to magistrate— Admis 
sible if effect of inducement effaced— 
Mere caution insufficient.J)--Where it 
appeared that prosecutor had offered 
direct inducements to prisoner to 
confess :—Held: if the judge was 
saiisfied that the promise of favour 
thus held out had induced the con- 
fessions, & continued to act upon 
prisoner's mind, notwithstanding a 
warning by the coroner, he wus right 
in directing the jury to reject them.— 





auditor - 


Ww. 





a v%. Royps (1904), 24 C. L. T. 283; Navrogr DADABHAI (1872), 9 Bom. R. tm KINKLE (1865), 15 C. P. 453.— 
apa C. R. 407; 8 Can. Crim. Cas. 358.—IND. CAN. 
Bods q. Member of panchayat.) — The r Subsequent confession to 


n. Post-ofice inspectur.]— Prisoner matter before a 


‘* panchayat ”? was 


another person—Effect of cauwion.J— 
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Sect. 5.—Confessions and statements by accused: 
Sub-sect. 6, D.; sub-sects. 7,8 & 9.] 


ee Och aR A TE SR nS ent eR 


Duty of magistrate.])—When 
a prisoner is willing to make a statement, it is the 
duty of magistrates to receive it ; but magistrates, 
before they do so, ought entirely to get rid of any 
impression that may have before been on the 
prisoner’s mind, that the statement may be used 
for his own benefit ; & prisoner ought also to be 
told that what he thinks fit to say will be taken 
down, & may be used against him on his trial.— 
R. v. ARNOLD (1838), 8 C. & P. 621. 

44.87. Subsequent confession to coroner— 
Admissible if effect of inducement effaced.|—-R. 
v. CLEWES, No. 3875, ante. 

4488, Subsequent confession to another 
person—Cessation of former inducement.|—R. 
v. RICHARDS, No. 4464, ante. 

4489. Effect of inducement remain- 
ing.|—R. v. Cooper, No. 4361, ante. 

44.90. |—lR. v. MEYNELL (1834), 
2 Lew. C. C. 122. 
Annotation :—Consd. R. v. Hewett (1842), Car. & M. 534. 




































































4491. J—R. v. SHERRINGTON 
(1838), 2 Lew. C. C. 128. 

4492. ——.|—R. v. HeEwert, No. 
4364, ante. 

4493. J—R. v. COLnIERn & 
Morris, No. 4367, ante. 

4494. —R. v. CHEVERTON, 
No. 4339, ante. 

4495, ——- ——- ———..]—_R. v. DOHERTY, No. 
3705, ante. 

4496, ——_—_ -—- ——.]—_R.. v. RuE, No. 4371, 
ante. 


4497, Confession made under inducement— 
Effect of subsequent confirmation.|—R. v. SEXTON, 
No. 4400, ante. 

4498. .|—If a statement made by a 
prisoner after an inducement, & after prisoner has 
been cautioned that what he says will be taken 
down, & may he used against him, is afterwards 
recognised & confirmed by prisoner in terms, that 
recognition will render the whole admissible.— 
ae ey ea (1846), 6 L. T. O. S 523; 1 Cox, 

», C. 364. 








SuB-sEcCT. 7.—EFFECT OF CONFESSIONS. 


4499. Admissible as evidence in favour of 
accused.|—The assertion of a party, in a con- 
versation given in evidence against him, of facts 


Held: before making his confession 
prisoner was duly cautioned & the 


any subsequent confession, even to a 
different person & stated by prisoner 
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in his favour, is evidence for him of those facts.-— 
SMITH v. BLANDY (1825), Ry. & M. 257, N. P. 

4500. .|—If the declaration of prisoner, in 
which she asserts her innocence, ke given in 
evidence on the part of the prosecution, & there 
be evidence of other statements confessing guilt, 
the judge will leave the whole of the conflicting 
statements to the jury for their consideration ; 
but if there be in the whole case no evidence but 
what is compatible with the assertion of innocence 
so Mes in evidence for the prosecution, the judge 
will direct an acquittal. If a prosecutor uses the 
declaration of a prisoner, he must. take the whole 
of it together, & cannot select one part & leave 
another; & if there be either no other evidence 
in the case, or no other evidence incompatible 
with it, the declaration so adduced in evidence 
must be taken as true. But if, after the whole 
of the statement of prisoner is given in evidence, 
the prosecutor is in a situation to contradict any 
part of it, he is at liberty to do so; & then the 
statement of prisoner, & the whole of the other 
evidence, must be left to the jury, for their 
consideration, precisely as in any other case, where 
one part of the evidence is contradictory to 
another.—R. v. JONES (1827), 2 C. & P. 629. 

4501. .|—If a prosecutor gives in evidence 
a declaration made by a prisoner, it becomes 
evidence for prisoner, as well as against him, but, 
like all other evidence, the jury may give credit 
to one part of it & not to another.—lht. v. HIGGINS 
(1829), 3 C. & P. 6038. 

4502. .|—If a prosecutor gives in evidence 
a declaration made by a prisoner exculpatory of 
himself, the jury are not bound to take this to be 
true, merely because the prosecutor gives it in 
evidence, but they ought to consider how far it 
is consistent with the rest of the evidence, & 
whether they believe it to be really true.—-R. ». 
STEPTOE (1830), 4 C. & P. 397. 

4503. .|—A statement made by a prisoner 
before suspicion attaches to him, & before search 
made, in order to account for his possession, of 
property, which he is afterwards charged with 
having stolen, is admissible as evidence for him.— 
R. v. ABRAHAM (1848), 2 Car. & Kir. 550; 3 Cox, 
C. C. 430. 

4504. Evidence against person making them— 
As to meaning of a letter.|——On an indictment for 
sending a threatening letter, prisoner’s declara- 
tions of the meaning of the letter are admissible 
evidence.—R. v. TUCKER (1826), 1 Mood. C. C. 
134, C. C. R. 

4505. ——_— -——.]-—What a party says is 




















fae (1843), 1 L. T. O. 8S, 459.— 


confession was adinissible in evidence 
although on an occasion previous to his 
making it an inducement may have 
been held out to him.—R. 7. AI PING 
(1904), 11 B. C. R. 102.—CAN. 











8. .]—- Prisoner was 
convicted upon a confession made 
to a person who cautioned him not to 
say anything to criminate himself; 
but this confession was merely the 
second repetition of a former con- 
fession made to another person, who 
had previously said to prisoner : ‘* The 
evidence at the inquest was so clear 
against you, that there can be no 
doubt you are the guilty man ’’ :— 
Held: the conviction was right.—R. v. 
ce aa (1834), Jebb, Cr. & Pr. Cas. 157. 


es 


4489 i. KHffect of inducement 
remaining.}—If once any inducement 
is held out or false representation or 
threat or promise made to a prisoner, 
which produces a confession of guilt, 








to be voluntary is inadmissible in 
evidence unless it is most clearly 
shown by the prosecution that the 
operation of the original inducement, 
representation or promise, has been 
entirely rcmoved from prisoner’s mind. 
—R. v. LAIRD (1893), 14 N.S. W. L. R. 
354; 10 N.S. W. W.N. 74.—AUS. 











4489 ii. — ——.J— R. »v. 
BERUBE (1852), 3 L. C, I. 212.—CAN. 
4489 iii. a .}—A con- 


fession before a magistrate being irre- 
levant, the ct. was not prepared to say 
that subsequent confession made before 
the sessions judge was made after the 
impression caused by @ promise of a 
police constable had becn fully removed, 
& looking at the fact. that a promise of 
safety had been made, the confession 
was, even if accepted, of a Limited 
character.—R. v. LucHOO (1873), 5 
N. W. 86.—IND. ; 


t. ——— Statement to prosecutor — 
Subsequent statement after caution. }—R. 


a. —-—— Statement to_police_officer— 
Second statement next day.}—Informa- 
tion given to a superintendent of 
police by a prisoner under a promise 
of safety :—Held: inadmissible as 
evidence against the prisoner & in these 
circumstances, a subsequent voluntary 
aAtutement of the prisoner to another 
witness also rejected. Under’ the 
same circumstances :—Held: prisoner’s 
declaration, emitted the day after his 
extra-judicial declaration, was inad- 
missible.—H.M. ADVOCATE v. MAHLER 
& BERRENHARD (1857), 2 Irv. 634; 
29 Se. Jur. 562.—SCOT. 

b. Prosecution must prove influence 
dispelled.J—R. v. DAVIDSON (1898), 30 
N. S. R. 349.—CAN. 

CG. -l1—The burden of showing 
that the influences under which the 
first statement was made had been 
dispelled when the sccond statement 
was obtained rests upon the Crown.— 
R. v. HopE Youne (1905), 38 N. 8. R. 
427.—CAN. 





Part XIJ.—EVIDENCE AND PROOF. 


evidence against himself as an admission, not- 
withstanding it may relate to the contents of a 


written Ree vy. PICKEN (1883), 5 
CO. & P. 5 2. 
4506. ——— Not evidence against others.|—R. 


v. CONINGSMARK (Count) (1682), 9 State Tr. 1. 
Annolation :—Mentd. Mansell v. R. (1857), 8 E. & B. 54. 


4507. .]—If a letter, written by one 
of several prisoners, be read in evidence, & in this 
letter the names of the other prisoners be men- 
tioned, these named must not be omitted in the 
reading of the letter, but the judge will tell the 
jury to pay no attention to the letter, except so 
far as it affects the writer—RH. v. FLETCHER 
(1829), 4 C. & P. 250; 1 Lew. C. C. 107. 

4508. —-— .|—If a witness give evidence 
of a conversation with a prisoner, in which that 
prisoner says something implicating another 
prisoner, the witness, in giving his evidence, must 
not omit the name of such other prisoner & say 
‘‘ another person,’’ but must give the conversation 
exactly as it occurred, & the judge will tell the 
jury that it is not evidence against such other 
prisoner.—R. v. HEARNE (1830), 4 C. & P. 215. 

4509. .|— What a prisoner is overheard 
to say to his wife, or even what he is overheard to 
say to himself, is receivable in evidence against 
him on a charge of felony.-—R. v. Stmons (1834), 
6C. & P. 540; 2 Nev. & M. M. C. 598. 

4510. .|—Statements made by a 
principal are not evidence against an accessory 
before the fact, although the act was the consc- 
quence of such previous incitement of the prisoner. 

Semble: an indictment of an accessory should 
contain a positive averment that the principal was 
guilty.—R. v. READ (1844), 2 L. TI. O. S. 143; 
9J.P.103 1 Cox, C. C. 65. 

4511, —— Special method of summing up 
adopted.|—-Where prisoners are jointly indicted, 
& a statement is put in evidence in which one 
inplicates the other, the judge will sum up the 
cases separately, requesting the Jury to consult 
& come to a decision upon the one case, but not to 
deliver their verdict, & then he will sum up the 
case of the other, and take the verdict against 
both.—R. v. CLOTHIER & TILER (1844), 4 L. T. 0.8. 
196; 1 Cox, C. C. 118. 

4.512, -|—Where two prisoners are 
ludicted together, & one of them pleads guilty, 
any statement he may have made on his appre- 
hension is not admissible in evidence for any 
purpose whatever. 

Qu.: whether a prisoner who has pleaded 
guilty can be examined as a witness against 
another prisoner indicted with him.—R. v. Drury 
& BENSON (1845), 1 Cox, C. C. 228. 

_ 4513. .|—A statement by a_ deft 
implicating himself & a co-deft. is not evidence 
against the latter.—R. v. DAvIs (1913), 9 Cr. App. 
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tion.|—In evéry case where there is an incrimi- 
nating statement by aco-prisoner, the jury should be 
carefully directed on the relevant law —R. v. 
ALTSHULER (1915), 11 Cr. App. Rep. 243, C. ©. A. 


SUB-SECT. 8.—FACTS DISCOVERED IN CONSEQUENCE 
OF INADMISSIBLE CONFESSIONS. 

4515. Admissible in evidence.|—-R. v. WAR: 
ICKSHALL, No. 4311, ante. 

4516. .|—R.v. MoseEy (1784), 1 Leach, 265,n. 

4517. .|—A person who is discovered, 
though by means of an improper confession, to 
have purchased stolen property, is a competent 
witness to prove that fact.—R. v. LockHART 
(1785), 1 Leach, 386. 

4518. ——.]—-A prisoner was charged with 
stealing a guinea & two promissory notes. The 
prosecutor told him that it would be better for 
him to confess :—Held: after this admonition 
the prosecutor might prove that prisoner brought 
him a guinea & a £5 note, which he gave up to the 
prosecutor as the guinea & one of the notes that 
had. been stolen from him.—R. v. GriFFIN (1809), 
Russ. & Ry. 151, ©. C. R. 

4519. .|—If a confession is improperly 
obtained, it is a ground for excluding evidence of 
the confession, & of any act done by the prisoner, 
in consequence, towards discovering the property, 
unless the property is actually discovered thereby. 
—It. v. JENKINS (1822), Russ. & Ry. 492, C. C. R. 

4520. --——.]|—_If a confession of a crime be 
improperly obtained so as to be inadmissible in 
evidence, yet if in the course of such confession 
a clue is given to other evidence which will prove 
the case, such latter evidence is admissible.— 
Nt. v. LEATHAM (1861), as reported in 3 LL. T. 7775 











. 8 Cox, C. C. 498. 


Arr nan -—Mentd. Taylor v. Vergette (1861), 30 L. J. Ex. 


4521. Confession admissible in so far as it 
relates to facts discovered.|—R. v. ButcuEnr, No. 
4312, ante. 

4522, ——— .|—Where anything is found in 
consequence of a statement made by a prisoner 
under circumstances which preclude its being 
given generally in evidence, such part of it as 
relates to the thing found in consequence is 
receivable, & ought to be proved.—R. v. GouLD 
(1840), 9 C. & P. 364. 

4523. Reference to confession not per- 
mitted.|—R. v. Harvey (1800), 2 East, P. C. 658. 

4524. ——.|—R. v. BERRIMAN, No. 4259, 
ante. 














SUB-SECT. 9.—PRIVILEGED COMMUNICATIONS. 
Sce, generally, DISCOVERY ; EVIDENCE. 
4525. General rule.|—R. v. DERRINGTON, No. 


Rep. 66, C. C. A. 
4514. 


PART XII. SECT. 5, SUB-SECT. 7. 


4506 i. Hvidence against persons 
making them—Not evidence against 
others. |—-Statements of accused persons 
can only be used in evidence as against 
the parties making them, & cannot be 
used as corroborative evidence against 
othors.—R. v. HURGOBIND (1870), 2 
N. W. 336.—IND. 





PART XII. SECT. 5, SUB-SECT. 8. 


4515 i. Admissible in evidence.|—M. 
was charged with the murder of a girl. 
In the hope of pardon being given to 
her, she took the police to a certain 
Place & pointed out & produced certain 
ornaments, which deceased was wearing 


——— Importance of careful direc- 


: 4234, ante. 


at the time of her death :—Held: 
evidence was admissible to show that 
accused did go to a certain place & 
there produced certain ornaments. 
Such evidence was admissible under 
Indian Evidence Act, s. 8, irrespective 
of whether the conduct of accused was 
or was not the result of inducement 
offered by the police.—R. v. MISRI 
(1909), I. lu. R. 31 All. 592.—IND. 
4521 i. Confession admissible in 
so far as it relates to facts discovercd.|— 
No judicial officer dealing with the 
provisions Act I. of 1872, s. 27, should 
allow one word more to be deposed 
to by a police officer detailing a state- 
mont made to him by an accused, in 
consequence of which he discovered a 





4526. Solicitor & client-—Advice on commission 


fact, than is absolutely necessary to 
show how the fact that was discovered 
is connected with accused so as in 
itself to be a relevant fact against him. 
Sect. 27 was not intended to let in a 
confession generally, but only such 
particular part of it as set the person to 
whom it was made in motion, & led 
to his ascertaining the fact or facts of 
which he_ gives’ evidence.—--ADU 
SHIKDAR v. R. (1885), I. L. R. 11 Cale. 
635.—IND. 


PART XII. SECT. 5, SUB-SECT. 9. 

d. Solicitor & client—General rule 
— Evidence of communications inadmis- 
stble.]J—W. was prooncee as a witnoss, 
who swore that he had known the 
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Sect. 5.—Confessions and statements by accused: 
ct. 9. Sect. 6: Sub-sects. 1 & 2.} 

of crime.]—All communications between a solr. 
& his client are not privileged from disclosure, but 
only those passing between them in professional 
confidence & in the legitimate course of pro- 


fessional employment of the solr. Communi- 
awe Ldn alfnwnt TAanfann tho 





(1884), 14 Q. B. D. 153; 54 L. J. M.C. 41; 52 
L. T. 25; 49 J. P. 374; 33 W. R. 396; 1T. L. BR. 
181; 15 Cox, C. C. 611, C. C. R. 

Annotations :—-Consd. Williams v. Quebruda Ry. Land & 
Copper Co., [1895] 2 Ch. 751. Folld. R. v. Smith (1915), 
84 L. J. K. B. 2153. Refd. Re Postlethwaite, Re Rick- 
man, Postlethwaite v. Rickman (1887), 35 Ch. D. 722; 
Ward v. Marshall (1887), 3 T. L. R. 578; O’Rourke v. 
Darbishire, [1920] A. C. 581. Mentd. Proctor v. Smilgs 
< or ae NR. 845; Weld-Blundell v. Stephens, [1919] 





4527, —-— —-—.|—R. v. Smiru, No. 3992, ante. | 
4528. ——— Letter written by solicitor—In conse- 
quence of interview with client.|—In order to 


make a client criminally responsible for a letter 
written by his solr. it must be shown that the letter 
was written in pursuance of the instructions of 
the client. <A letter by a solr. written ‘‘ in conse- 
quence ’”’ of an interview with his client is not 
equivalent to a letter written by the instructions 
of his client, & is not admissible in a criminal case 

against the client.—R. v. DOWNER (1880), 43 L. T. 

445; 45 J. P. 52; 14 Cox, C. C. 486, C. C. R. 
4529, --—— Solicitor must produce document— 

As to which prisoner charged with offence.]—A., 

an attorney, was employed by B. as his solr., to 

put out money upon mtge. C. applied to A. to 
procure him the advance of money on mtge., & 

to act as his solr. in procuring it. C. stated to A. 

that he was the owner of certain freehold lands, & 

produced a forged will in proof of his title, which 
he placed in the hands of A. B. advanced the 
money, A. acting as his solr., by preparing the 
mtge. deeds, etc. :—Held: on the trial of C. for 
uttering the forged will, A. was bound to produce 
the will, & also to give evidence of what C. said 

to him as to the advance of the money.—R. v. 

AVERY (1838), 8 C. & P. 596. 

Annotations :-—Consd. Shore v. Bedford (1843), 12 L. J.C. BF. 
138. Expld. R. o. Tuffs (1848), 1 Den. 319. Refd. R. 
¢. Farley (1846), 8 L. T. O. S. 235. Mentd. Gartside v. 
Outram (1856), 26 L. J. Ch. 1135 Re. «. Cox & Railton 
(1884), 14 Q. B.D. 153. 

4.530. .|—Prisoner indicted for 
forging a will. The forged instrument had been 
given by prisoner to his attorney, ostensibly for 
professional purposes but in the opinion of the 
learned judges with some very different object. 
An objection that it was a privileged communi- 
cation & therefore could not be read :—Held: 
invalid.—R. v. JONES (1846), 1 Den. 166, C. C. R. 
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4531. .|—H., who was tried fo 
forging the will of S., had sent the forged will t 
his attorney M. with some deeds of S., ostensibl: 
for the purpose of asking his advice but reall: 
that he might find the will & act upon it. It wa 
afterwards produced by M. before the magistrate 
when H. was charged with forging it. At th 
trial of H. for forgery M. was called to produc 
the will, which he did without any objectioi 


M. The judge directed it to be read in evidence & 
the fifteen judges held it was properly so read 
it not having been put into the hands of M. ir 
professional confidence, even if that would have 
made a difference.—R. v. HaywarpD (1846), 2 
Car. & Kir. 234; 2 Cox, C. C. 23, C. C. R. 

Annotations :—Consd. R. v. Cox & Railton (1884), 14 Q. B. D. 


153. Mentd. R. v. Oswestry Treasurer (1848), 12 Q. B. 
239. 
4532, —-—- ——— .|—Indictment for forg- 





ing the will of W. with intent to defraud the heir- 
at-law of W. Qu.: Whether under the circum- 
stances of this case a valid objection could be 
taken to the will being produced in evidence by any 
attorney at the trial on the ground of its being a 
privileged communication.—R. v. Tturrs (1848), 
1 Den. 319; 12 L. T. O. S. 224; 3 Cox, C. C. 160; 
sub nom. R. v. TYLNEY, ETc., 18 L. J. M. C. 863 
12 J. P. 281, 645, C. C. RR. 

A -—Consd. KR. v. Cox & Railton (1884), 14 Q. B. D. 


4533. ~~—.|—A solr. for prisoner is 
bound to produce a document when prisoner is 
charged with an offence in respect of such docu- 
ment.—R. v. BROWN (1862), 9 Cox, C. C. 281. 

4534. Communications before professional 
retainer. |—CUTS v. PICKERING (1672), 1 Vent. 197 ; 
86 KB. R. 133. 

4535. .|—The wife of A. went to B., 
an attorney, & produced a forged will to him & 
asked him to advance money to A. on the property 
mentioned in it. B. was not then the attorney of 
A. or in any way acting as his solr. A.’s wife 
left. the forged will with B., who made a copy of it. 
A. afterwards called on B., who told A. all that had 
occurred & returned him the forged will, declining 
to advance any money :—Held: the conversation 
between A.’s wife & B. was not a privileged 
communication & on the trial of A. for forgery 
evidence might be given of it & also that the copy 
of the forged will might be given in evidence, 
notice having been given to A. to produce original. 
—R. v. Fartey & JONES (1846), 2 Car. & Kir. 
313; 1 Den. 197; 8 L. T. O. S. 235; 11 J. P. 
535; 2 Cox, C. C. 82, C. C. R. 

Ae eee: :—Refd. R. v. Tylney, ctc. (1848), 18 L. J. M. C. 

















Letter to friend to consult solicitor. | 
-—A prisoner was in custody on a charge of forgery, 


Annotation o—Refd. R. v. Tylney, etc. (1848), 18 L. J. M. C. 


6 


traverser, H., forabout two years; that 
H. consulted him professionally about 
a certain manuscript, & the inquiry 
which was made from him by H. was 
whether it was safe to publish it. 
The witness was not engaged in any 
cause relating tu that manuscript or to 
any property in it, nor was the com- 
munication made to the witness in any 
manner connected with or relating to 
uny cause, civil or criminal. The 
witness having been asked the contents 
of that manuscript, upon a question 
whether the communication made to 
the witness was privileged :—Held: 
it was so, & he could not. be examined 
to it, as a person, under the circum- 


stances, usking the advice, must be 
considered as seeking how he may 
avoid, & not how he may commit a 
crime.—ht. v. HAYDN (1825), 2 Fox 
& S. Ir. 379.—IR. 


@. -~-—- - —--.}-—-On + the trial 
of an indictment for passing an 
accountable receipt, a witness, who was 
an attorney, oo that prisoner, 
with whose family he had been 
acquainted, had handed him the docu- 
ment & requested him to institute 
proceedings upon it. This the witness 
refused to do, but kept the document, 
& delivered it to a third person, to be 


| shown to the party whose name was 


but was not allowed even to see his wife. 
a friend, ‘‘ to ask Mr. G. or some other solr., 


He wrote 


forged, after which the witness re- 
turned it to prisoner. Prisoner being 
convicted :—Teld : the conviction was 
wrong, on the ground that the com- 
munication between the witness & 
prisoner was _ privileged.—R. v. 
DONAGHER (1838), Jebb, Cr. & Tr. 
Cas. 241.—IR. 

f. Minister of reliyion.)—-The evl- 
dence of a clergyman to whom prisoner 
confessed having committed a murdcr 
wus received.-—-R. v. GILHAM (1828), 
1 [r. L. Kec. Ist ser. 346.—IR. 


g. Conversation between two accused 
during police interview.) —- A. husband 
& wife were trled together for stealing 
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whether the punishment was the same, whether 
the names forged were those of real or fictitious 
persons.’ Mr.-G. was not his attorney :—-Held: 
this was not ivi icati 
R. v. BREWER (1834), 6 C. & P. 363. 

Counsel & client.|—-See BARRISTERS, Vol. III., 
p. 335, Nos. 238-251. 

4537. Minister of religion—Conversations with 
prisoner.|—-A chaplain to a workhouse had in his 
spiritual capacity frequent conversations there 
with prisoner, who was charged with the murder 
of her child, but who was too ill to be removed from 
the workhouse :—Semble: these conversations 
ought not to be adduced in evidence at the trial.— 
R. v. GRIFFIN (1853), 6 Cox, C. C. 219. 

4538. Statements received in sacramental 
confession.|—-Semble: statements made to a 
priest or clergyman in sacramental or quasi- 
sacramental confession are privileged, but any- 
thing said or done out of confession is not so, 
even although its disclosure may incidentally 
disclose the identity of the party.—R. v. Hay 
(1860), 2 F. & F. 4. 

4539. Interpreter—-Statements made in his pre- 
solicitor & foreign 
client.|-An interpreter who is present at con- 
versations between a foreigner & his attorney is 
bound to the same secrecy as the attorney himself, 
& ought not to divulge the facts confided to him 
after the cause for the purpose of which the con- 
fidence was placed is at an end.—Dvu BARRE v. 
LivETTE (1791), Peake, 108, N. P. 
ane ron :-—Refd. Herring v. Clobery (1842), 11 L. J. Ch. 

Evidence of wife or husband.|—See Sect. 10, 
sub-sect. 3, post. 











Srecr. 6.---PROOF. 
SUB-SECT. 1.—IN GENERAL. 


4540. Necessity for proof.|—-A person cannot be 
convicted without proof. . Vv. GEORGE (1708), 
§ Mod. Rep. 57; 87 HK. RR. 818. 





& receiving. A conversation took place 


tlon whether there 
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4541, .|— The greater the crime the stronger 
is the proof required, for the purpose of conviction 
cee J.).—R. v. HOBSON (1823), 1 Lew. C. C, 

4542. Innocence presumed. ]—The law always 
presumes against the commission of crime.— 
R. v. TWYNING (GLOUCESTERSHIRE) (INHABITANTS) 
(1819), 2 B. & Ald. 386; 106 E. R. 407. 

Annotations :--——Mentd. Newman v. Goddard (1834), 3 TL. J. 
Ex. 167; R.v. Harborne (1835), 2 Ad. & El. 540; Nepean 
v. Doe ad. alent ee): 2M. & W. 906; Lapsley Vv. 
elas ee I. Cas. M08 R. v, Carter (1848), 


; Rov. Lainey (1869) L ROT. CG. R. 196; 
Re Phené’s Trusts (1870), 5 Ch. App. 139. 


Proof of foreign law.|—-See EVIDENCRF. 


SUB-SECT. 2.— BURDEN OF PROOF. 


4543. Lies on prosecution——General rule.|—R. 
v. STODDART, No. 3789, ante. 

4544. Breaking & entering house.|/—-On a 
trial for breaking & entering a dwelling-house 
with the intent to commit a felony therein, it was 
proved that prisoner had broken & entered the 
house by opening a latched door. In the course 
of his summing-up to the jury the chairman said : 
‘* When a man is found in another man’s house 
the duty is cast upon him of giving an account of 
how he came there & it 1s for you to say whether 
his statement sounds like an honest statement 
or whether it is a dishonest statement) made 
upon the spur of the moment when he is caught :’ 
—Held: if this were a statement & direction of 
law an vV VILLE VITO UL privul LU Wen LILUUIAUULe APUYU 
the ct. did not so regard the passage. They 
considered that. it was merely a statement of 
common sense as to what one would expect of a 
man found in the particular circumstances of this 
case. Under those circumstances the jury would 
probably infer prisoner’s intention to commit 
a felony unless he satisfied them to the contrary. 
R. v. Woon (1911), 76 J. P. 1085 7 Cr. App. Rep. 
56, C. C. A. 








is any evidence Alta. L. R. 76.—-CAN. 


between them whilst being interviewed 
by police :--7/eld : such conversation, 
not being private & confidential, was 
adinissible in rues, —Rk. v. PIRRCE 
(1917), 178. Rt. N.S. W. 135.—AUS. 

h. aie ace te by accused to sup- 
posed agent of solicitor.) — Statement 
made by a prisoner in a cell to a person 
whom he reasonably supposed to be 
wn agent sent by his counsel to inter- 
view him regarding the defence are 
as much privileged as would be state- 
ments made to the oro himself.— 
Rh. v. CHONEY (1908), 7 W. lL. R. 537; 


17 Man. Lb. R. 46; 13 Can. Crim. Cas. 
PART XII. SECT. 6, SUB-SECT. 1. 
4540 i. Nec he 





corpus delicti in & case of murder & the 
connection of the accused person with 
the commission of the crime may be 
proved by circumstantial evidence. 
In such cases, the judge should draw 
the jury’s attention to the class of 
evidence & caution them to be careful 
in drawing inferences from the facts 
established.—-R. v. RYAN, [1906] 
S. R. Q. 15.—AUS. 

4540 ii. In a criminal case 
accused is entitled to have the jury 
directed that before they can convict 
him they must on the evidence be 
satisfied of his guilt, beyond reasonable 
doubt.—R. v. ROBERTS etter oe 10 
S.R.N.S. W. 612; 27 N.S. W.W.N. 
] st -~—AUS. 


k. Sufficiency of proof.)— The ques- 





of the crime charged may be reserved 
by the judge presiding at the trial of a 
criminal case as a question of law for 
the consideration of aw supreme ct. 
The credibility of the witnesses does 
not onter into the consideration of such 
a question, for if any facts have been 
deposed to on behalf of the prosecution 
from which a jury might justly infer 
that the crime charged had been com- 
mitted by prisoner, the verdict should 
not be disturbed.—Rk. wv. J er aa 
Saye 10 8. C, 12; 3C. T. R. 13.— 


1. Duty of court.j}—-The distinction 
between merely ‘ proving ’’ & ‘* prov- 
ing beyond a reasonable doubt ’”? has 
become so fixed & embedded in the 
law that a charge to the jury is im- 
proper which does not indicate the 
necessity of the higher degree of evi- 
dence required in a criminal than in a 
civil case, & the ct. when considering 
whether there is any evidence upon 
which a jury or judge acting as a jury, 
could have one convicted is 
bound to keep in view both this neces- 
sity for a higher degree of evidence & 
the principle that the onus remains on 
the prosecution throughout the case to 
satisfy the ct. on the whole evidence 
that there is no reasonable doubt of 
the guilt of the accused. These 
principles apply not eae where the 
trial is by a jury but apply to a judge 
acting at the same time as a judge of 
law & facts.—R. v. Hayes, [1923] 
1 W. W. R. 209; (1923]) 1 D. L. R. 
459; 38 Can. Crim, Cas. 348; 19 


m. : —-—.|—-It is the duty of every 
criminal ct. to get to the bottom of 
a case & bring all relevant evidence 
upon the record & to see that justice 
is done.—-R. v. JANKI, PRASAD (1920), 
I. lL. R. 43 All. 283.—IND. 


PART XII. SECT. 6, SUB-SECT. 2. 


4543 i. Onus on prosecution—General 
rule.}—The presumption of the inno- 
cence of an accused person cannot be 
shifted at a point where the evidence 
tends or inclines in the direction of 
guilt. Therefore, where the judge 
suid to the jury, “As soon as there is 
sufficient evidence before you which 
would tend to point to the guilt of the 
accused, then the presumption is on 
the other side’ :—Held: this was a 
misdirection.——.%. v. SCIHURMAN (1914), 











30 W. L. R. 56; 7 W. W. R. 680; 
23 Can. Crim. Cas. 365: 19 D. L. R: 
800.—CAN. 

4543 ii. ./—-There is a pre- 


sumption against crime & misconduct, 

the more heinous & improbable 
a crime is the greater is the force of 
the evidence required to overcome 
such presumption.—WESTON v. PRARY 
MonHAN Dass (1912), I. L. R. 40 Cale. 
898.--IND. 





n. Quasi-criminal offence.] — 
The offence of carting away light soil 
without a licence is a quasi-criminal 
offence & itis therefore for complainant 

O prove that deft. has not a licence 
as not given such security as is 


required by the local authority.— 
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Sect. 6.—Proof: Sub-sect. 2.} 


4545, Receiving stolen property.]|—On 
indictments for receiving stolen property with 
guilty knowledge, the onus of satisfying the jury 
of the deft.’s guilt always rests on the prosecution ; 
it never changes.—R. v. SCHAMA, R. v. ABRAMO- 
vitcH (1914), 84 L, J. K. B. 396 ; TZ > dae 2, 
480; 79 J. P. 184; 31 T. L. R. 88; 59 Sol. Jo. 
288; 24 Cox, C. C. 591; 11 Cr. App. Rep. 45, 





C. C. A. 

Annotations : ene Badash (1917), 26 Cox, C. = 
155; R. pened * Goah),. 13 Cr. App. Rep. 27; KR. 
Norris (i917), 86 L. J. K. B. 810; BR. v. Hainilton’ (gis), 
87 L. J. K. B. 734. 


Refd. EB V. ay ah 11 Cr. App. 
Rep. 182; R. v. Millington (1915), 1 r. App. Rep. 86; 
R. v. Sanders (1919), 14 Cr. App. Rep. 1 


4546. -]|— Unless SELerWike provided 
by statute, it is a principle of the criminal law 
that the burden of proving the guilt) of accused 
always lies on the prosecution, & this is so on 
a charge of receiving goods knowing them to 
have been stolen even if the jury do not believe 
the explanation given by accused as to how 
he acquired possession of the stolen property. 
When, therefore, a chairman of quarter sessions, 
in his summing-up to the jury & referring to 
prisoner’s explanation as to how the stolen goods 
came into his possession, said, ‘‘ The point is 
whether the story is true ’’ :—Held: the direction 
was wrong & that the conviction must be quashed. 
—R. v. BaApasn (1917), 87 L. J. K. B. 732; 118 
L. T. 179; 26 Cox, C. C. 155; 13 Cr. App. Rep. 
17,C. C. A. 

4547. False pretence.|——Prisoner was in- 
dicted for obtaining money by falsely pretending 
that he was a certificated attorney :—Held: it 
was for the prosecution to prove that prisoner had 
not taken out a certificate.—R. v. WARD (1849), 
13 J. P. 237. 

4548. ——— Non-compliance with order of 
Justices.|—-Upon the hearing of a summons under 
Vaccination Act, 1867 (c. 84), s. 31, against the 
parent of a child for non-compliance with an order 
of justices directing him to have his child 
vaccinated, the burden of proving non-com- 
pliance is upon the prosecution.—OVER v. HaAR- 











(1878), 4 r. 





MORRISON Vv. WOODGATE 
V. L. l. 430.-—AUS. 


Proof of alibi.j}—Where the CAMERON ». 





Licensee permitting drunken- 
ness of employee in Nate a }— 
CAMPBELL, [1916] S. C. 


CRIMINAL LAW AND PROCEDURE. 


69 L. J. 
16 T. L. 


Q. B. 272; 


woop, [1900] 1 
R. 168, 


Q. B. 803 ; 

~ Ly P, 326; 48 W. R. 608; 
4549, When onus of proof is shifted—Preliminary 
evidence requisite.|—ELKIN v. JANSON (1845), 13 


M. & W. 655; 14 L. J. Ex. 201; 9 Jur. 353 ; 
153 HE. R. 274. 
4550. Negative averments.|—In general 





the rule is considered to be, that a party is not 
required to prove a negative, but it lies on the 
other side to prove the affirmative of that which 
he insists on (LE BLANC, J.).—R. v. STONE (1801), 
1 Hast, 6389; 102 HK. R. 247. 

Annotations :—Consd. R. v. Turner (1816), 5 M. & S. 206. 


Refd. R. v. Crispe (1806), 3 Smith, K. B. 377; Doe d. 
Bridger v. Whitchead (1838), 3 Nev. & PP. K. B. 557. 
Moentd. R. v. Hughes (1879), 4 Q. B . 614, 








4551. Where ae presumes’ the 
affirmative.|—-Where any act is required to be 
done by one, the omission of which would make 
him guilty of a criminal neglect of duty, the law 
presumes the affirmative, & throws the burthen 
of proving the negative on the party who insists 
on it. ‘Therefore where pltf. declared that defts., 
who had chartered his ship, put on board a dan- 
gerous commodity, by which a loss happened, with- 
out due notice to the captain or any other person 
employed in the navigation, it lay upon him to 
prove such negative averment.—WILLIAMS v. 
East Inpsa Co. (1802), 3 Hast, 192; 102 E. R. 


571. 

Annotations :—Consd. R. v. Twyning, Gloucestershire (1819), 
2B. & Ald. 386; Calder v. Rutherford (1822), 3 Brod. 
& Bing. 302. Refd. R. v. Hawkins (1808), 10 East, 211; 
R. uv. Sree cia: 2M. & 8S. 558; Thornton v. 
Lance (1815), 4 Camp. 231; Pearce v. ‘Whale (1826), 
7 Dow. & Ry. K. B. 512; RK. ». Whiston eney 1 Har. & 
W. 696; Newman v. Hardwicke (1838), 2 J. P 328; 
Stikeman v. Dawson (1847), 1 De G. & Sm. 90; Afialo 
v. Lawrence & Bullen, [1903] 1 Ch. 318. Mentd. Langridge 
v. Levy (1837), 2M. & W. 519; Keates v. Cadogan (1851), 
15 Jur. 428; Brass v. Maitland (1856), 6 EK. & B. 470; 
R. v. Lister (1857), rg L. J. M. C. 196; Farrant v. Barnes 
(1862), 11 C. B. N. S. 553; Bamfield v. Goole & Sheffield 
Transport Co., 19104 2K. B. 94. 


4552. Facts peculiarly within know- 
ledge of accused.}|—-I have always understood it 
to be a general rule, that if a negative averment 
be made by one party, which is peculiarly within 








under the conditions there specified, 
of seduction under promise of marriage, 
previous chastity of the girl is pre- 


Oo. 
defence to a criminal charge is an 
alibi, it is misdirection to tell the jury 
that the onus is on prisoner to prove 
it to their entire satisfaction, & to 
show beyond all question or reason 
that he could not have been present 
at the commission of the crime.— 
R. ve. MYSHRALL (1901), 35 N. B. R. 
507.—CAN. 

p. —— Possession of property stolen 
abroad.}—On & charge of possession 
of property stolen abroad, knowing it 
to have been stolen, the onus is on 
the Crown to show that the property 
was in fact stolen according to the law 
of the foreign country.—R. v. GRANT 
(1911), 6 Hong Kong lh. R. 144.— 
HONG KONG. 


Removal of goods tuo avoid 
distraint. }—Where a distraint is made 
under Rent Recovery Act for arrears 
of rent there is no presumption that 
it is legally made; &, if persons are 
charged with having ‘dishonestly re- 
moved property to avoid it, the prose- 
cution must prove that it was a legal 
distraint. In the absence of such 
proof, persons who have resisted tho 
distraint, or have removed their 
property to avoid it cannot be con- 
victed of an offence, Inasmuch as they. 
had a right of private defence of their 
prorer unless the distrain wee legal.— 

OPALASAMY (1902), I. L. R. 
25 Mad. 729.—IND. 





(J.) 1.—SCOT. 

8. Sale urithout consent of 
owner.J—A. bought cattle from B. 
on the hire- “purchase system, the cattle 
to remain 3B.’s property till full eal be 
ment had been made; A. in 
meantime not being entitled to sell 
the cattle without B.’s consent. <A. 
eae charged before a jury with theft 





,in that he sold the cattle & appro- 


priated the proceeds :—Held: the 
onus was on the Crown to prove that 
Bb. had not consented to the sale: & 
in the absence of such evidence the 
case should be ae a on the 
jury. rex v. Roos (1917), FT. P. D. 617. 


45511. When onus of proof is shifted 
—Negative avermen Where law pre- 
sumes the afirmative.}—The prosc- 
cution need not prove the absence of 
a licence. The onus is on prisoner to 

rove its existence.—R. v. BRYANT 
1885), 3 Man. L. R. 1.—CAN. 

4551 ii. ——.}—A con- 
ee ae ah that deft. was the agent 
of W., but did not state that he had 
not the necessary licence to entitle 
him to do the act complained of :— 
Held; the having a licence is a matter 
of defence, & not of proof by the 
prosecution.—R. v. coe IcOL (1886), 
11 O. R. 659.—CAN 


4551 fii. —QOn a 
charge under sect. 212 of t e Code, 











are, 





sumed, & its absence must be shown 
by the ‘defence. ——-K. v. STEFANIC, [1921] 


1W.W. R. 1212; 16 Alta. L. R. 246; 
34 Can. Crim. Cas. 319.—CAN. 
4551 iv. ——-- —-—-- ——.} Accused 


was convicted with obtaining various 
small sums of money from different 
persons for alleged medical treatment 
by falsely pretending to be a doctor. 
On motion for arrest of judgment :— 
Held: there was abundant evidenco 
that accused was not a qualified medical 
practitioner of any. civilised State, & 
the onus of proof lay on him to show 
that he possessed such qualifications.— 
ee anton (1904), 24 N. ZL. R. 


4552 i. ——— Facts peculiarly 
within knowledge of accused.}—R. v. 
CALDER, [1922] 2 W. W. R. 65; 65 
1). L. R. 387; 37 Can. Crim. Cas. 
240.—-CAN. 

4552 ii. —— .])— The 
existence of an exception nominated 
in the description of an offence created 
by statute must be negatived in order 
to maintain the charge, but if a statute 
creates an offence in general, with an 
exception by way of proviso in favour 
of certain persons or circumstances, the 
onus is on the accused to plead & prove 
himself within the proviso.—Rh. v. 
STRAUSS (1897), 5 B. C. R. 486.—CAN. 


4552 iii. ~+~—Where a 
statute has provided that certain acts, 
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Part XIJ.—EVIDENCE AND PROOF. 


the knowledge of the other, the party within 

whose knowledge it lies, & who asserts the affirma- 

tive is to prove it, & not he who avers the negative 

(BAYLEY, J.).—R. v. TURNER (1816), 5 M. & S. 

206; 105 KE. R. 1026. 

Annotations :—Consd. Doe d. Bridger v. Whitehead (1838), 
3 Nev. & P. K. B. 557; Elkin v. Jansen (1845), 9 Jur. 
353; Ashton v. L. & N. W. Ry., [1918] 2 K. B. 488. 
Refd. Tennant v. Cumberland (1859), 1 E. & E. 401; 
R. v. Harvey (1871), 19 W. R. 446; Abrath v. N. E. Ry. 
(1883), 49 L. T. 618; James v. Nicholas (1886), 50 J. P. 
292; R.v. Scott (1921), 86 J. P. 69. 

4553. -|—In an action of debt, 
on Apothecaries Act, 1815 (c. 194), s. 20, for a 
penalty for practising as an apothecary, without 
having obtained a certificate from the Apothecaries’ 
Co. under that Act, it is not necessary, on the part 
of pltfs., to prove that the party has not obtained 
his certificate, the onus lying on him to show that 
he has. It must, however, be averred in the 
declaration that he has not.—APOTHECARIES’ 
Co. v. BENTLEY (1824), 1 C. & P. 5388; Ry. & M. 
159, N. P. 
maar adied :—Consd. Doc d. Bridger v. Whitehead (1838), 


& El. 571. Refd. Toleman v. Portbury (1870), 
39 L. J. Q. B. 136. Mentd. Apothecaries’ Co. v. Jones, 


11893] 1 Q. B. 89. 
|—8 & 9 Vict. c. 100, 











4554, 
requires every person receiving a single lunatic 
into his or her care to obtain & transmit to the 
lunacy comrs. certain orders & certificates, which 
are upon receipt at their office entered & filed. 
In the books in which the receipt of such orders, 
etc., were entered, no notice was found of any 
such having been received from deft. Notice 
was given to deft. to produce any orders, etc., he 
might have received, entitling him to take charge 
of the alleged lunatic :—Ield: although, as a 
general rule, a deft. must have his guilt proved, 
& not be called upon to establish his innocence, yet 
seeing that the proof was in the nature of a nega- 
tive proof, & that, if he had received the docu- 
ments & not transmitted them, they would be 











ete., shall constitute a crime, subject 


4552 vii. 
to certain exceptions or provisos the 








was convicted of removing stock liable 
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in his possession, & that, after notice to produce 
them had been given, he had not produced them, 
there was sufficient case to go to the jury.— 
R. v. HARRIS (1867), 10 Cox, C. C. 541. 

4555. .|—The onus of proving 
the fact of the possession of a licence or authority 
was on deft. as it was a fact which was peculiarly 
within his own knowledge.—R. v. Scott (1921), 
86 J. P. 69. 

4556. What is necessary to 
change the onus.]—ELKIN v. JANSON, No. 4549, 
ante. 

4557. Consent of owner of property.] 
—QOn an indictment on 42 Geo. 8, c. 107, s. 1, 
though there must be some evidence to negative 
the owner’s consent, the owner need not be called 
for the purpose ; his non-consent may be inferred 
from other circumstances, or proved by _ his 
agents.—R. v. ALLEN (1826), 1 Mood. C. C. 154, 
C.C. R; previous proceedings (1823), Russ. & Ry. 
513, C. C. R. 

Annotation :—Mentd. Cureton v. R. (1861), 1 B. & 8. 208. 

4558. .|—-Two persons were in- 
dicted on 6 Geo. 3, c. 36, for lopping & topping an 
ash timber tree, without the consent of the owner. 
The owner died before the trial, having first given 
order for the apprehension of prisoners on sus- 
picion. The land steward of the owner proved 
that he had not given any consent, & did not 
believe that his master had :—Held: this was 
evidence from which the jury might infer that no 
consent had been given by the owner.—R. v. 
Hazy & Comins (1826), 2 C. & P. 458. 

4559. Giving statutory notice.|—-In 
an information for having in possession cattle 
diseased, & neglecting to give notice to a police 
constable :—Held: the burden of proving that 
deft. gave notice to a constable lay upon him.— 
HvuaGINs v. WARD (1873), L. R 8 Q. B. 521; 29 
L. T. 33; 87 J. P. 405; 21 W. R. 914. 

4560. ———- -——— Proof of nationality—Aliens’ 
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movements at or about the time an 
offence was committed, unless there 





-]/—Accused 


indictment of a person for committing 
such a crime must show negatively 
that the party or the matter pleaded 
does not come within the meaning of 
such exceptions or provisos. In cases 
where the subject of such negative 
averm 31's relates to accused personally, 
or is peculiarly within his knowledge, 
the negative is not to be proved by 
prosecutor, but the affirmative must 
be proved by accused. If the geen Bee 
of such averment does not relate 
porsonally to the accused, or be not 
peculiarly within his knowledge, or 
at least be as much within the know- 
ledge of prosecutor as of accused, 
prosecutor must prove the nogative.— 
Lane LYoONs (1883), 2 S. C. 221,-— 


8552 Ww. = ] — 
SMITH (1883), 2 8. C. 357.—S. AF. 

4552 v. —— -———- -——.} Rk. v. 
GOLDSTEIN (1882), 28. C. 164.—S. AF. 

4552 vi. -}—Accused 
was convicted of contravening 4a 
‘scab ” regulation. On appeal it was 
contended that as the Crown had 
proved only that the local inspector 
had not given a permit the con- 
viction ought to be quashed, because 
it had not been also proved that a 
permit had not been given by any 
other officer :—Held: if any other 
officer did give a permit, assuming 
there was an officer with authority 
so to do, it was a matter specially 
within accused’s knowledge ; 
Crown had established a prima facie 
case, & the onus was cast on accused 
to prove that he had obtained a 
bermit.—R. v. WHITE (1917), ©, P, D. 
067.—§, AF. 











the - 


to the disease of scab out of an arca 
declared to be infected with scab 
without the written permission of an 
officer of the Agricultural Department. 
The evidence showed that the local 
sheep inspector after iuspecting stock 
belonging to accused, & finding them 
infected, placed them under quarantine 
& informed accused that the quarantine 
could not be raised :—Held : there was 
prima facie evidence that no ordcr 
allowing the stock to be removed was 
given, & as there was no rebuttal of 
this evidence & as the fact was clearly 
within the knowledge of accused, he 
had been rightly convicted.—R. vv. 
FRONEMAN, [1917] C. P. D. 56.—-S. AF. 


t. Sufficient evidence to con- 
vict — Accused must rebul.J]-— On a 
charge of theft of goods from a store 
evidence of the finding in prisoner’s 
house af the goods & of koys fitting 
the store doors, & of the fact that the 
goods were in the store exposed for 
sale at the time of the alleged theft & 
had not been sold, is sufficient to put 
the onus upon prisoner of accounting 
for his possession.—R. v. 'THERIAULT 
(1904), 11 B. C. R. 117.—CAN. 

a. -}—While, under 
the criminal law, accused is not 
called upon to explain suspicious cir- 
cumstances there may yet come a 
time when, circumstantial evidence 
having enveloped him in a strong net- 
work of inculpatory facts, he is bound 
to make some explanation or stand 
condemned.—R. v. JENKINS (1908), 
14 B. Cc. R. 61; 9 ae OF : 
14 Can. Crim. Cas. 221.—CAN. 


3 ——.}— Au accused 
person is not bound to account for his 














? 








has been given legal evidence sufficicnt 
prima facie to convict him of the 
offence.— R. v. BEPIN Biswas (1884), 
I. L. R. 10 Cale. 970.—IND. 

oes -J—When in a 
crimninal proceeding, it is sought to 
establish a charge of felony by cir- 
curnstantial evidence, any reasonable 
account of the facts proved, con- 
sistent with the innocence of the 
culprit, which can bo conceived, will 
warrant his acquittal.—GoaGarty v. 
GREAT SOUTHERN & WESTERN Ry. Co. 
ae R.8C. L. 344; 91. 0L. RB. 














d. Reasonable suspicion of 
guilt— Accused must rebut.J}—When the 
Crown has established that deft. 


knowingly was in possession of certain 
property & that that property might 
reavonably be suspected of being 
stolen, the onus is upon deft. of satis- 
fying the pnebiCe that he came by the 
property honestly & that that onus 
is not discharged if the justice is left 
in doubt as to whether deft. came by 
the property honostly.—WILLIS v. 
BURNES (1921), 29 C. L. R. 511.—AUS., 


6. -]——- Where a 
person is under reasonable grounds of 
suspicion of having stolen any of the 
valuable metals mentioned in sect. 
424 (a) of the Criminal Code, or having 
dealt with them contrary to the 
provisions of sect. 424 (b) or (e), the 
onus of the proof of the “ right to the 
possession of the same ”’ is on him. 
13 A age eh Sorc L. R. 540; 
. W.N, ss Jan. Crim. : 


f. False etence.] — Wh 
the word ‘ Aymidale ”? Was written at 
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Restriction Act, 1914 (c. reel 
sect. 4. of the above Act when a question arises 
whether a person charged with an offence against 
the Aliens Restriction (Consolidation) Ord., 1914, 
is an alien, or whether he belongs to a particular 
class of alien, the onus of proving that he is not 
an alien, or does not belong to the particular class, 
is upon him, & if the magistrate is not satisfied 
that the person had discharged this onus the 
magistrate’s finding is, apart from the admission 
or rejection of evidence, one of fact & not of law, 
& there is no ground for the review, by the ct., 
of his decision on appeal.—-SImon v. PHILLIPS 
(1916), 85 L. J. K. B. 656; 114 L. T. 460; 80 
J.P. 194; 32 T. L. R. 243; 25 Cox, C. C. 315; 
14 L. G. R. 476, D. C. 

4561. ——- ———- ———- ———.]—Upon an infor- 
mation charging applt. with having failed to com- 
ply with the provisions of the Aliens Restriction 
(Consolidation) Ord., 1914, the magistrate held 
that applt. had failed to discharge the onus cast 
upon him by above Act of showing that he was 
not an alien enemy, & convicted applt. :—-Held: 
applt. was properly convicted.—KOPELOWITZ v. 
McCLAUGHLAN (1916), 85 L. J. K. B. 1700; 114 
lL. T. 1037; 80 J. P. 263; 25 Cox, C. C. 384; 14 
L. G. R. 1074, D. C. 








SUB-SECT. 3.—SUFFICIENCY OF PROOF. 
A. Of Corpus Delicti. 
4562. Necessity for—General rule.]|—If you have 
a criminal fact ascertained, you may then take 
presumptive proof to show who did it to fix the 


the head of a cheque, in a prosecution Crown, but, 


for false pretences :—Held: evidence 


upon the facet of the killing 
being proved. it was cast upon prisoner 
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criminal, having then an actual corpus delicti. 
But to take presumptions in order to swell an 
equivocal fact, a fact that is absolutely ambiguous 
in its own nature, into a criminal fact is a mode of 
proceeding of a very different nature & would, 
I take it, be an entire misapplication of the doctrine 
a presumptions (SiR WILLIAM Scorr).—Evans 
» EVANS (1790), 1 Hag. Con. 35; 161 E. R. 466. 


Anaotations -—Consd. R. v. Burton (1854), 23 L. J. M. C. 52; 
R. v. ep hens (1888), 58 L. T. 776. Mentd. Neeld v- 
Neeld ie 1), 4 Hag. Eee. 263; Trevanion v. Trevanion 
(1837), 1 Curt. 406; Lockwood Lockwood (1839), 2 
Curt. 281; Re Cochrane (1840), 8 Dowl. 630; Clowes 
v. Clowes (1843), 3 Curt. 185; Re Bartlett, Hz p. Bartlett, 
(1846), 2 Coll. 661 ; Saunders »v. Saunders (1846), 10 Jur. 
143; Dysart v. Dysart (1847), 1 Rob. Keel. 470; Green- 
way "v. Greenwa ay (1848), 6 Notes of Cases, 221; Gonnelly 
Vv. ieee a Me, 2 Rob. Eccl. 201; Paterson v. Paterson 
1850 L. Cas. 308; Bostock v. gooey (1858), 
1 Sw. ee 221 ; Curtis v. Curtis (1858), 1 Sw. & Tr. 192; 
Tomkins v. Tomkins (1858), 1 Sw. & Tr. 168; White v. 
White bad ae Sw. & Tr. 591; Milford v. Milford (1866), 
36 L. J. P. & M. 303; Buzloor "Ruheem v. Shumsoonnissa 


(180), ‘11 Moo. Ind. App. 551; Kelly v. Kelly eons 
R.2P. & D. 59; Russell v. Russell, 1897) A. C. 395; 
earls v. Armytage (1898), 78 L. T. 689; ‘isk 


Fisk (1920), 122 L. T. 803. 

4563. Charge of murder—Whether production 
of body necessary.|—JIn cases of murder the rule 
as to express proof of the corpus delicti is according 
to Lord Hale arule of caution not necessarily to 
be observed in every case (MAULE, J.).—R. v. 
BuRTON (1854), Dears. C. C. 282; 23 L. J. M. C. 
52; 22 L. T. O. S. 3386; 18 J. P. 108; 18 Jur. 
157; 2 W. BR. 230; 6 Cox, C. C. 293, C. C. KR. 


Annotations :—Refd. Rt. ». Sullivan ee 16 Cox, GC. C. 
347. Mentd. R. v. Joiner (1910), 74 J. P. 200. 


4564. —--~ Confession of accused.|——R. 
v. PERRY (1660), 14 State Tr. 1312. 

4565. Circumstantial evidence.|—On 
the trial of an indictment for murder, the death 











possible evidence as to the fact of the 
murder should be insisted on before 


could be given to show that a cheque 
drawn in that form would be paid only 
at the Armidale branch of the bank 
& not at the Sydney office. It is 
incumbent on deft. to show that he 
had funds at any other branch of the 
bank, it being shown that there were 
no funds to his credit at the Armidale 
branch.—R. v. BUTLER (1879), 2 
N.S. W. 8. C. R. N.S. 289.—AUS. 


g. Possession of stolen goods 
explained —Exrplanation not investigated 
-Prosecution must prove theft. }—When 
at the time stolen goods are found in 
the custody of a person under such 
circumstances as to impose upon him 
the duty of explaining how possession 
was acquired he offers a reasonable 
explanation which is accepted & then 
nothing is done for such a length of 
time as to make it improbable that 
accused will be in w position to verify 
his explanation, the onus is not shifted 
from the Crown to accused but rests 
upon the Crown to show an actual 
theft by accused.—R. v. MCCLEGHREN, 
f1921) 1 W. W. R. 87; 34 Can. Crim. 

Cas. 93.—CAN. 

Manslaughter by negligence 
—- Accused must prove care.| — The 
negligence which calls for punishment 
as u criminal offence is the same 
in kind as the negligence which can be 
satisfied by damages in a civil action ; 
the former differs from the latter in 
degree. The question of degree is for 
the jury. The burden of proof is on 
accused to show that he took reason- 
able care.—-R. v. MuRPHY (1914), 49 
I. L. T. 15.—IR. 








k. .}—Prisoner was 
indicted for the manslaughter of a 
woman by driving a cab over her 
in a public street, & his defence was 
that he had used due & proper care in 
driving the cab upon the occasion in 
question :—Held: the burden of 
proving negligence did not lie on the 





to show that he had used due & proper 


care in driving the cab.—R. v. 
av ENtIEY (1874), I. R. 8 GC. La. 178.— 

l. ——— Arson — Building fixed to 
soil -——- Presumption.] -~- Prisoner was 
indicted, under sect. 308 of tho 


Criminal Code Act, 1893, on a@ charge 
of wilfully setting fire to a building 
fixed to the soil. No direct proof was 
given that the building was a fixture, 
but certain facts were proved which 
were sufficient evidence to go to the 
jury that the building was fixed to the 
soil:—Held:; the onus was by the 
evidence shifted on to prisoner to 
prove that it was a non-fixture.-——R. %. 
Noo (1908), 27 N. ZL. R. 485.— 





m. Uncommon goods stulen-— 
Accused must explain possession. |— 
Where goods of an unusual deseription, 
or of a sort not common in a district, 
have been stolen, & similar goods, 
although they cannot be identified as 
the stolen goods, are found in a person’s 
recent possession, the onus is cast on 
that person of explaining how he came 
by those goods, &, in the absence of a 
satisfactory explanation, he may be 
convicted of receiving.—R. v. PAGET & 
McGEORGE (1906), 26 N. Z. Tu. R. 76.— 


Le 


PART XII. SECT. 6, SUB-SECT. 3.—A. 
4563 i. Charye of murder—Whether 
production of body necessary.)}—The 
mere fact that the body of the murdered 
person has not been found is not a 
ground for refusing to convict accused 
of the murder.—R. v. BHAGIRATH 
(1880), JT. Ju. R. 3 All. 383.—IND. 
4568 ii. ----~- .}—Although, under 
some circumstances, a charge of 
murder may be sustained, when the 
body of the person said to have been 
murdered is not forthcoming, still, 
when that is the case, the strongest 








’ the 


an accused is convicted.—-ADU SHIKDAR 
po. RR. (1885), 1. L. R. 11 Cale. 635.—IND. 


4563 ii . Woonp- 
GATE ett) 30. A. 320; Q 1 "RL N.S. 
o.—N.Z. 


on 


4563 iv. ——-- ---—-.}—The corpus de- 
lictiis not absolutely necessary in atrial 
for murder if there is evidence to go to 
the jury that the deceased person was 
seen to be killed; as, for instance, 
if witnesses saw the deceased actually 
shot by means of a gun, & dying from 
the wounds so inflieted.—UPINGTON v. 
SOLOMON (SAUL) & Co., UPINGTON v. 
DORMER (1879), Buch. 240.—-S. AF. 


4563 v. --—— ——-~.] --On a charge of 
murder it) is not necessary that the 
body of the person alleged to have been 
killed by accused should have been 
found, it is sufficient that there is 
credible evidence that the person 
was actually killed.---R. vo. GANYANA 
(1917), KE. D. L. 319.---S. AF. 

4564 i. —--—- ------ Confession of ac- 
cused.|}—On a trial for the murder of 
infant illegitimate daughter of 
accused, evidence was given that he 
had directly confessed to the actual 
commission of the crime, but the dead 
body of the infant. had not been found. 
The Jury found prisoner guilty :— 
Iield: the judge had rightly refused 
to withdraw the case from the jury ; 
there was evidence upon’ which 
prisoner could rightly be convicted, 
& the conviction should be afirmed.— 
R. v. MCNICHOLL, [1917] 2 1. R. 557.— 
AaEte 

4565 i. Circumstantial evi- 
dence.}—The corpus delicti in a caso of 
murder & the connection of accused 
with the commission of the criine may 
be proved by circumstantial evidence. 














-~R. v. RYAN, [1905] S. R. Q. 15.— 
AUS. 
4565 ii. ——- .}-~-Applt., a 


medical practitioner, was convicted of 
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of the person charged to have been killed, may be 
collected from the circumstances, if incapable of 
being proved by other evidence.— RK. 1». HINDMARSH 
(1792), 2 Leach, 569. 

4566. —— ——.|—R. 
(1875), 13 Cox, C. C. 184. 
Annotation :—Mentd. R. v. Keyn (1876), 2 Ex. D. 63. 

4567. —-—.|—-A jury are entitled to 
infer that there has been a violent death from 
circumstantial evidence. 

Applt. was convicted of the murder of her son. 
The body was discovered in a well, the features 
were unrecognisable, & decomposition was very 
advanced. There was no evidence even as to 
sex except from the general appearance & dress. 
There was nothing to show whether death was 
natural or violent :—Held: in view of the facts 
that the child left home well & was afterwards 
found dead, that applt. was last seen with it, & 
made untrue statements about it, this was not a 
case which could have been withdrawn from the 
jury.—-R. v. Nasir (1911), 6 Cr. App. Rep. 225, 
CU. Cc. A. 

4568. ——- -|}—On an indictment for 
murder no overt act need be proved against 
accused 3; circumstantial evidence may suffice. 

Applt. was convicted of the murder of one of 
his children. Le stated that they had been taken 
by the Salvation Army, but their dead bodics 
were found buried beneath the floor, being then 
in such a condition that it was impossible for the 
medical witnesses to say that they did not die a 
natural death; they could only say that the 
appearance of the bodies was consistent with the 
fact of the children having been smothered.— 
R. ROBERTSON (1913), 9 Cr. App. Rep. 189, 
C.C. A. 

4569. -—— —-— Necessity for proof of death.|— 
Where, in summing-up, the judge told the jury 
that the intention was to be collected from the 
paper itself, unless explained by the mode of 
publication or other circumstances; & that, if 
its contents were likely to excite sedition, etc., deft. 
must be presumed to intend that which his act 
was likely to produce; & that, if they found such 
to be the intent, he was of opinion it was a libel ; 
& that they were to take the law from him, unless 
they were satisfied that he was wrong :-—Held: 
this was a correct mode of leaving the question 
to the jury under 32 Geo. 3, c. 60, s. 1. 

It was said, & truly said, that guilt & crime are 
never to be presumed ; & the cases of supposed 
murder, mentioned by Lord Hale, & which have 
since operated as a caution to all judges, were 
quoted on this occasion. But the cases are wholly 
different. In those cases, there was no actual 
proof of the death of the person supposed to 
have been slain, & consequently, no proof that 


ARMSTRONG 





Uv. 

















owe er oe 


the murder of M , an unmarried woman. 
The case presented by the Crown was CAN. 
that, an operation was performed by 
applt. & a miscarriage procured, that 4565 iv 
M. died from the results of the mis- 


a 








| 
| 
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the crime of murder had been committed. The 
corpus delicti was not established (ABBOTT, C.J.). 

It has been said, that there is to be no pre- 
sumption in criminal cases. Nothing is  s0 
dangerous as stating general abstract principles. 
We are not to presume without proof. We are 
not to imagine guilt, where there is no evidence 
to raise the presumption. But when one or more 
things are proved, from which our experience 
enables us to ascertain that another, not proved, 
must have happened, we presume that it did 
happen, as well in criminal as in civil cases. Nor 
is it necessary that the fact not proved should 
be established by irrefragable inference. It is 
enough, if its existence be highly probable, parti- 
cularly if the opposite party has it in his power 
to rebut it by evidence, & yet offers none; for 
then we have something like an admission that the 
presumption is just. It has been solemnly decided, 
that there is no difference between the rules of 
evidence in civil & criminal cases (BEST, J.).— 
R. v. BurRbEetrT (1820), 4 B. & Ald. 95; 1 State 
Tr. N.S. 1; 106 i. R. 873 3 subsequent proceedings 
(1821), 4 B. & Ald. 314. 


Annotations :-—Consd. Stikeman +. Dawson (1847), 1 De 
G. & Sm. 90. Mentd. Pearson v. McGowran (1825), 
Dow. & Ry. K. B. 616; R. vw Perkins (1826), 1 Lew. C. C. 
99; A.-G. v Kenifeck (1837), 2 M. & W. 715; HR. tr. 
Lovett (1839), 9 C. & BP. 462; Hall vr. Story (1846), 16 
M. & W. 63; R. wo. Grunt, Ranken v. Hamilton (1848), 
7 State Tr. N.S. 507; R.v. Duffy (1849), 7 State Tr. N.S. 
795; Doed. Bennett v. Hale (1850), 15 Q. B. 1713 WR. vw. 
Meany (1867), 15 W. RR. 1082; Cherry v. Thompson 
(1872), 41 L. J. Q. BRB. 243; LR. v. Cooper (1875), 45 
1.0. M, Ci1 3-2 ae ee eau. eee ney nei a teas, BAY) 
ve Carden (1879), 49 aa. ue. ue Week » JUG UU. JWOLUDUOUA 
(1881), 7 Q. B, D. 4384; R.v» Holmes (1883), 12 Q. B.D). 
23: Tozier v. Hawkins (1885), 15 Q. B. D 650; Broad v, 
Perkins (1888), 4 'T. L. R. 545; R. wv. Ellis, (1899) 1 Q. B. 
230; R.v. De Marny, [1907] 1K. B. 388. 

















4570. ——— ——.|-—-R. v. TAWELL, No. 
3980, ante. 
4571. Identification of body. |— 


A girl was indicted for the murder of her child. 
She was proceeding from B. to L. & was seen 
near T. with the child at 6 p.m., she arriving at L. 
at between 8 & 9 p.m., without the child. The 
body of a child was afterwards found near T., 
which appeared not to be the child of prisoner :— 
Fleld: prisoner must be acquitted, & she could 
not by law either be called upon to account for 
her child or to say where 1b was, unless there was 
evidence to show that her child was actually 
dead.— lh. v. Hopkins (1838), 8 C. & P. 591. 

4572. ——— - R. v. CHEVER- 
TON, No. 4339, ante. 


4573. Charge of attempting to conceal birth— 
Whether production of body necessary—Identifica~ 
tion of body.|-—In order to convict a woman of 
attempting to conceal the birth of her child, a 
dead body must be found, & must be identified 











ee 


a rn er te 


R. v. King (1905), 1 W. L. RR. 348.— 


nw ee 





~~, 


oO. : . UV. TSHING- 
wayo & Uzuty, [1914] EE. D. L. 472.-— 
z pe ov . AF. 

. foe p. Charge of manslauughter—Whether 


carriuge & that applt. secretly disposed 
of her body, of which no trace was 
ufterwards discovered. Upon a trial 
for murdor :-—Held : tho fact of death 
y the fact that prisoner caused the 
‘cath may be proved by circumstantial 


saawwe 


4565 iii. ——— .}—Evidence 
showed that remains of a human being 
iad been destroyed by fire at the 
oar where prisoner & H had camped : 
a this was direct proof of the 
cath of ew human being, & circum- 

--l evidence was sufficient to 

a that the dead man was H. & 

ut he was murdered by prisoner.—- 


Af ——-VOL ; XIV. 








Murpuy (1867), 4 W. W. & A’B. 63.— 
AUS. 





n. — — Necessity for proof of 
conumission of crime.}—The cvidence 
against accused on a charge of murder 
consisted of the evidence of ac- 
complices, &, in respect of the first 
accused, of & confession also. The 
body of the deceased, who had disap- 
peared for a year before the arrest of 
accused, was not identifled, only a 
few small bones having been found :-—— 
Held: there was not suffiicicnt evidence 
upon which to convict either accused 
in the absence of proof by independent 
evidence that the crime charged had 
been conmmitted.—R. v. DADABULA 
(1912), S, RR. 14,—S. AF. 


examination of body necessary -— Cir- 
cumstantial evidence.}~-A conviction 
for manslaughter is sustainable, al- 
though there has been no coroner’s 
inquest or examination of the body, 
or evidence of medical witnesses as to 
the cause of death, it being sufficient 
if the cause of death be proved by 
circumstautial evidence.—R. v. Doag- 
ee Jebb, Cr. & Pr. Cas. 


4573 i. Charge of attempting to con- 
ceal birth—IWVhether production of body 
necessary—Identification of body.}—In 
a charge of concealment uf birth it is 
not necessary that the dead body of the 
child should be found & identified.— 
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Sect. 6.—Proof: Sub-sect. 8, A. & B.] 


as that of the child of which she is alleged to have 
been delivered. 

A woman erpereney pregnant, while staying 
at an inn at Stafford, received by post, on Aug. 28, 
1870, a Rugby newspaper, with the Rugby post- 
mark upon it. On the same day her appearance 
& the state of her room seemed to indicate that 
she had been delivered of a child. She left for 
Shrewsbury next morning, carrying a parcel. 
That afternoon a parcel was found in a waiting 
room at Stafford Station. It was the dead body 
of a newly born child, wrapped in a Rugby Gazette 
of Aug. 27, 1870, bearing the Rugby postmark. 
No proof was given of the woman having been at 
Stafford Station :—Held: this evidence was 
insufficient to identify the body found as the child 
of which the woman was said to have been 
delivered, & would not, therefore, justify her 
conviction for concealment of birth.—R. v. 
WILLIAMS (1871), 11 Cox, C. C. 684. 

4574. Confession of accused.]—In a 
charge of child murder the only evidence was the 
confession of the accused, & no dead body of the 
child was found. The jury acquitted accused of 
murder & found her guilty of concealment of birth : 
—Held: (1) there was not sufficient evidence of 
a separate existence of the child to convict of 
murder but sufficient to convict for concealment 
of birth, although no dead body had been found. 

(2) With regard to the confession, confessions 
depend upon the circumstances under which they 
are made, & in this case, the confession was one 
upon which the jury were entitled to act.— 
KR. v. KERSEY (1908), 21 Cox, C. C. 690; 1 Cr. 
App. Rep. 260, C. C. A. 

4575. Charge of larceny—Proof of loss—Identity 
of stolen A : re se 38 
be good " - ; rn 
yet a property must be proved in somebody at 
the trial, otherwise it shall be presumed that the 
property was in prisoner by his pleading not 
guilty to the indictment (GILBERT, C.B.).— 
ANON. (1724), 8 Mod. Rep. 248; 88 EK. Rh. 177. 

4576. .|——-In a charge of larceny, 
if prosecutor cannot swear to the loss of the article 
said to be stolen, prisoner must be acquitted. 

It seems to me that you have failed to establish 
in this case the corpus delicti. It is true prose- 
cutor swears that the doll was once his, but he 
cannot state that it was taken from him, & for 
aught that appears to the contrary, prisoner may 
have come by it in an honest manner (IMRLE, J.).— 
KR. v. DREDGE (1845), 5 L. T. O. S. 433; 1 Cox, 
C. C. 235. 

Annotation :—Consd. R. v. Burton (1854), Dears. C. C. 282. 


4577. -|—On the first floor of 
a warehouse a large quantity of pepper was kept 
in bulk. Prisoner was met coming out of the 
lower room of the warehouse, where he had no 
business to be, having on him a quantity of 
pepper of the same description with that in the 
room above. On being stopped, he threw down 
the pepper, & said, ‘‘I hope you will not be hard 
with me.’ From the large quantity in the 
warehouse, it could not be proved that any pepper 
had been taken from the bulk. It was objected 


R. v. BROWN (1911), 31 N. Z L. R. 
225.—-N.Z. 


4575 i. Charge of larceny—Proof of 
loss—-Identity of stolen pro hd ee 
R. v. MACCAFFREY (1900), 33 N.S. RK. 
232.-—CAN. 


























charge of stealing 


q. Identity of stolen property 
—Circumstantial cvtdence.}—Upon a 





it was held sufficient to prove that gold 
sold by prisoner was of the same 
quality, as that found in the mine & 
of different quality from that found in 
the locality where he said he found it 
when charged, that he had oppor- 
tunities of stealing it from the mine, 
& that he had stated shortly previously 


CRIMINAL LAW AND PROCEDURE. 


that as there was no direct proof that any pepper 
had been stolen, the judge was bound to direct 
an acyuittal:—Held: without such direct proof 
of a loss, there was abundant evidence to warrant 
the conviction of prisoner.—R. v. BURTON (1854), 
Dears. C. C. 282; 23 L. J. M. C. 52; 22L. T. 0.8. 
3386; 18 J. P. 103; 18 Jur. 157; 2 W. R. 230; 
6 Cox, C. C. 293, C. C. R. 

Annotations :—Consd. R. v. Sullivan (1887), 16 Cox, C. C. 

347: R. v. Joiner (1910), 74 J. P. 200. 

4578. .|}—Though no portion 
of prosecutor’s goods has been missed, it is a ques- 
tion for the jury, under all the circumstances of 
the case, whether the goods, which are the subject, 
of the indictment, are his property. 

No evidence has been produced to show that the 
coals delivered at the customers were less than a 
ton in weight, but it is a question for you whether 
the 190 lbs. weight sold by prisoner were not a 
part of that ton (WILLEs, J.).—R. v. HOOPER 
(1858), 1 F. & F. 85. 




















.|—Prisoner was found 
with dead fowls in his possession, of which he could 
give no account, & was tracked to a fowl house 
where a number of fowls were kept, & on the floor 
of which were some feathers corresponding with 
the feathcrs of one found on prisoner, from the 
neck of which feathers had been removed. The 
spot where prisoner was found was 1,200 yards 
from the fowl house, & prosecutor, not knowing 
the number of fowls kept, could not swear that he 
had lost any:—Held: there was evidence to 
support a conviction for larceny.—R. v. MocKFoRD 
(1868), 17 L. T. 582 ; 382 J. P. 183; 16 W. R. 375 ; 
11 Cox, C. C. 16, C. C. R. 








4580. -—— ——.]—R. v. PEARSON, No. 
4354, ante. 
4581. -——— What is sufficient identi- 








fication.]—Slight identification of stolen property 
may be sufficient for a conviction. 

Applts. were convicted with two others for 
stealing fowls. They appealed against their 
conviction, on the grounds that the jury were 
misdirected by the chairman in his summing up, 
that the verdict was not in accordance with the 
evidence, & that it was wrong inlaw. No evidence 
had been given that the fowls were those of 
prosecutor. The witnesses had only stated that 
the fowls found on applts. were similar to those 
stolen. It was contended on the authority of 
RR. v. Pearson, No. 4354, ante, that the prosecution 
should have proved that the fowls found were 
those stolen :—-Held: there had been no mis- 
direction by the chairman to the jury, & there 
was ample evidence to go to the jury that these 
four men had been together, & that there was a 
community of interest between them.—R. v. 
cathe as & ALLEN (1908), 1 Cr. App. Rep. 197, 

4.582. .|—J., who was a breeder 
of pheasants, left his cottage on Dec. 28, at 3.15 
a.m. with nothing in his hands. Three hours later 
he returned carrying a sack containing eleven 
tame pheasants. J. was tried for larcency, & 
the case for the prosecution consisted of the above 
facts given in evidence by the police who were 
watching J.’s cottage. No one was called to prove 
that he had lost any tame pheasants. J.’s counsel 














gold from a mine that he was destitute.—R. 


Vv. 
BRAMWELL (1875), 1 V. L. R. 311.-- 
AUS 


r. Charge of rape—Fact must be 
ies a@ prosecution for a rape, 
he fact itself must be proved, unless 
dispensed with by counsel.—R. v. 
MADDERS (1804), Rowe, 343.—IR. 
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submitted that there was no evidence of larceny 
to go to the jury; but this contention was over- 
ruled & J. was convicted :—Held: there was no 
evidence of larceny to go to the jury, & counsel 
for the prisoner having taken the point at the close 
of the case for the prosecution, that there was 
no evidence to go to the jury, the Ct. of Criminal 
Appeal would not look to see whether any evidence 
of larceny was elicited subsequently in the case 
for the defence.—R. v. JOINER (1910), 74 J. P. 
200; 26 T. L. R. 265; 4 Cr. App. Rep. 64, C. C. A. 


Annotations :—-Overd. It. v. Fraser (1911), 76 J. P. 168. 
N.F. R. v. Power, [1919] 1 K. B. 572. 


4583. -.|—R. v. HILL (1912), 7 
Cr. App. Rep. 250, C. C. A. 
arctan :—Consd. R. v. Smith (1914), 11 Cr. App. Rep. 


4584. -|—On an indictment for 
receiving stolen property, the jury should be 
directed clearly to the question of the identity of 
the goods found with those stolen.—R. v. SmItTi 
(1914), 11 Cr. App. Rep. 19. 

4585. Property not seen after loss.]— 
A. had agisted his horse with B., who lived four- 
teen miles from him, & in consequence of hearing 
of the loss of it, he went to the field of B., where 
it was not :—Held: not sufficient proof of loss 
to support an indictment for horse-stealing.— 
R. v. Yenpd & HarIneEs (1833), 6 C. & P. 176. 

4586. Property not seen before loss.]| 
—In cases of robbery from the person, where the 
property alleged to have been stolen has not been 
seen or known to be safe immediately before the 
robbery, if there be any evidence on the subject, 
it is for the jury to say whether the property really 
was in a position to be stolen as alleged.—lHh. v. 
WILKINS & Davis (1866), 10 Cox, C. C. 363. 



































B. Of Intent. 


4587. Criminal intent implied—From other un- 
lawful acts.|—-There are some cases where an un- 
lawful or felonious intent to do one act may be 
carried over to another act, done in prosecution 
thereof ; & such other act will be felony, because 
done in prosecution of an unlawful or felonious 
intent. As if a man shoots at a wild fowl, wherein 
no man hath any property, & by such shooting, 
happens unawares to kill a man, this homicide is 
not a felony but only a misadventure or chance- 
medley, because it was an accident that happened 
in the doing of a lawful act. But if this man had 
shot at a tame fowl wherein another had property, 
but not with intent to steal it & by such shooting 
had accidentally killed a man, he would then have 
been guilty of manslaughter, because done in 
prosecution of an unlawful action, namely com- 
mitting a trespass on another’s property: but if 
he had had an intention of stealing this tame fowl 
then such accidental killing of a man would have 
been murder, because done in prosecution of a 
felonious intent, namely an intent to steal (KING, 


C.J.).—R. v. WoopDBURNE & COKE (1722), 16 
State Tr. 53. 
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4588. —_— When onus not discharged by de- 
fendant.|—Where an act in itself indifferent, if 
done with a particular intent, becomes criminal, 
there the intent must be proved & found; but 
where the act is in itself, unlawful, as in this case, 
the proof of justification, or excuse, lies on deft. ; 
&, in failure thereof, the law implies a criminal 
intent (LORD MANSFIELD, C.J.).—R. v. WOODFALL 
eee 5 Burr. 2661; 20 State Tr. 805; 98 E. R. 
Annotations :—-Consd. R. v. Topham (1791), 4 Term 

126; R. wv. ae ta (1805), 6 Hast, 464. Refd. R 

Shipley (1784), 4 Doug. K. B. 73 prentd: Monson v. 


. 13. 
Tussaud, Monson v. Tussaud (1894), 63 L. J. Q. B. 454 
R. v. Morris (1907), 71 J. P. Jo. 520. 


4589. When act unlawful.]|—Where an evil 
intent accompanying an act is necessary to con- 
stitute such act a crime, the intent must be alleged 
in the indictment & proved. But where the act 
is in itself unlawful, the law infers an evil intent, 
& the allegation of such intent is merely matter 
of form, & need not be proved by extrinsic evidence 
on the part of prosecutor.—h. v. PHILIPPS (1805), 
6 East, 464; 2 Smith, K. B. 550; 102 BE. W, 1365. 

4590. Intent to defraud—-Uttering forged 
instrument.|—-Uttering a forged stock receipt to 
a person who employed prisoner to buy stock to 
that amount & advanced the money, is sufficient 
evidence of an intent to defraud that person.— 
R. v. SHEPPARD (1810), Russ. & Ry. 169, C. C. R. 

4591. .|—A jury ought to infer 
an intent to defraud the person who would have to 
pay the instrument if it were genuine, although, 
from the manner of executing the forgery, or from 
that person’s ordinary caution it would not be 
likely to impose on him, & although the object was 
general to defraud whoever might take the instru- 
ment, & the intention of defrauding, in particular, 
the person who would have to pay the instrument, 
if genuine, did not enter into prisoner’s contem- 
plation.—R. v. Mazacora (1815), Russ. & Ry. 
201, C. C. RB. 

Annotation :—Consd. R. v. Harvey (1823), 2 B. & C. 257. 


Rep. 
. uv. 


. 
» 





























4592. ———— ~ J—h. v. CookE, No. 
4241, ante. 
4593. -—— J—R. v. HILt (1838), 


8C. & P. 274; 2 Mood. C. C. 30,C.C. ht. 
Annotation :—Refd. R. v. Cooke (1838), 8 C. & P. 582. 
4594, ——- Fraud on creditors by bank- 
rupt.|—On an indictment under Bkpcy. Act, 
1861 (c. 134), against a bkpt., charging him with 
fraudulently concealing & disposing of goods & 
fraudulently omitting transactions & inserting 
fictitious transactions in his schedule, the jury 
are to judge as to the intent, in such instances, 
from the general character of the transactions, 
as disclosed in the whole of the evidence, & to 
consider whether it indicates a scheme & design 
on the part of the debtor to obtain the benefit of 
the bkpcy. law & relieve himsclf from his liabilities 
without making an honest disclosure & surrender 
of his property for the benefit of his ereditors.— 
R. v. MANSER oe AF. & F. 45. 


Annotation :—Refd. Re Howard, Kx p. Stallard (1868), 
3 Ch. App. 408. 





PART XII. SECT. 6, SUB-SECT, 3.—B. 
4594 i. Criminal intent implied—In- 
tent to defraud—Fraud on creditors by 
bankrupt.J—P., a trader, surrendcred 
his estate as insolvent in July, 1919. 
At the end of May, 1919, he entered in 
his journal in lump sums & under 
various headings of expenditure 
amounts totalling £800, some of which 
referred to matters which had occurred 
two years previously & which were not 
reflected in his cash books or ledger. 
© magistrate convicted P. of an 
offence under Act 32, 1916, s. 351 (1) :— 
eld: the magistrate was justified in 


his finding that the entries were false 
entries; &, in the absence of any 
satisfactory evidence that there was 
no intention to defraud, the con- 
viction must be sustained.-—PAaRAK . 
R, (1919), 40 N. L. R. 328.—S. AF. 

8. Intent to injure.}] — An 
indictment charged prisoner with 
shooting at B., with intent to maim 
& disable him, stating, in one count, 
that the gun was loaded with gun- 
powder & leaden slugs, & in another 
count, with gunpowder & jJeaden shot. 
There was no evidence that any ball, 
slug, or shot had been found, or any 





wound inflicted, nor was it shown in 
what manner the gun had been loaded. 
The judge told the jury that it was not 
necessary that they should be satisfied 
that the gun was loaded with slugs or 
shot, but that if they believed it was 
loaded with any substance culculated 
to act like slugs or shot, it was sufficient, 
& he left the case to the jury to say, 
upon the circumstantial evidence, 
whether it was so loaded. The jury 
found prisoner guilty :—Held: the 
conviction was right.—R. v. BRADY 
(1839), Jebb, Cr. & Pr. Cas. 257 ; 
1 Craw. & D. 105.—IR. 
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Sect. 6.—Proof: Sub-sect. 3, B.) 


4595. False pretences.|—If a man 
makes statements of fact which he knows to be 
untrue, & makes them for the purpose of inducing 
persons to deposit with him money which he knows 
they would not deposit but for their belief in the 
truth of those statements, & if he intends to use 
the money so obtained for purposes different from 
those for which he knows the depositors under- 
stand from his statements that he intends to use 
it, he has an intent to defraud, although he may 
intend to repay the money if he can, & although 
he may honestly believe, & even have good reason 
to believe, that he will be able to repay it.— 
R. v. CARPENTER (1911), 76 J. P. 158; 22 Cox, 


Cc. C. 618. 
A -—Apld. R. v. Parker & Bulteel (1916), 25 Cox, 


4596. ——— -|— Where money is 
obtained by pretences that are false, primd facte 
there is an intent to defraud, but the presumption 
may be displaced (BANKES, J.).—R. v. HAMMERSON 
(1914), 10 Cr. App. Rep. 121, C. C. A. 

4597. Insolvent bank carrying on 
business.|—-The position of a banker differs from 
that of an ordinary trader. The ordinary trader 
by the mere fact that his premises are open & 
that his business is being carried on does not repre- 
sent that he is solvent. 

In the case of a banker, the mere fact of his 
keeping his doors open for business & carrying 
on business may afford some evidence from which 
a jury may find that he impliedly represents that 
he is solvent.—R. v. PARKER & BULTEEL (1916), 
80 J. P. 271; 25 Cox, C. C. 145. 

4598, Intent to injure.|—-R. v. Mawa- 
RIDGE (1706), 1 East, P. C. 276; Kel. 119; 17 
State Tr. 57; Holt, K. B. 484; Fost. 274; 84 
E.R. 1107. 

Annotations :—Refd. R. A Keite (1696), : Ld. Raym. 138 ; 























hk. vu. Oneby (1727), 1 Barn. K. B. me Some Doherty 
(1887), 16 Cox, GC. C. 306. Mentd. R. o Simpson (1716), 
10 Mod. Rep. 341; R. wv Francis (1735), Cunn. 163; 


R. v. Adey (1779), 1 Leach, 206. 

4599. -]—Prisoner was indicted for 
setting fire to a mill with intent to injure the 
occupiers thereof :—Held: an injury to the mill 
being the necessary consequence of setting fire to 
it, the intent to injure might be inferred; for a 
man must be supposed to intend the necessary 
consequence of his own act.—R. v. FARRINGTON 
(1811), Russ. & Ry. 207, C. C. R. 
Annotation :—Consd. R. v. Harvey (1823), 2 B. & C. 257. 

4600. From natural consequences of act-—— 
Injury to person—Arising from lawful act. |— 
Trespass & assault will lie for originally throwing 
a squib, which after having been thrown about in 
self-defence by other persons, at last put out 
pltf.’s eye.—Scorr v. SHEPHERD (1773), 3 Wils. 
403; 2 Wm. BI. 892; 95 EK. R. 1124. 


‘Annotations -—Refd. Leame v. Bray (1803), 3 Kast, 593 ; 
Clifford v. Brooke (1806), 13 Ves. 131; Langridge v. Levy 











ne 6 L. J. Ex. 137; The George ¥e es (1871), 
. 3 A. & EB. 466; Sneesby HY: oe 

a iv 9 Q. B. 263; Clark v. Chambers (stir rene 

327; Whalley v. L. & Y. Ry. (1 ae Le 

Latham v. Johnson, FNS 1 K. B. 395. venta: Vitz- 

simons v. Inglis (1814), 5 Taunt. 534: M‘Laughlin v. 


Pryor (1842), 4 Man. & G. 48; Rich v. dasterfield (1846), 
2 Car. & Kir. 257; Gilbertson v. Richardson (1848), 
6 Cc. B. Cue Lock v. akon (1848), 13 Jur. 167 ; Sharrod 
v. 1. & N. W. Ry. Si 9), 4 Exch. 580 ; Coward v. Baddeley 
issoy. 33 L. T. O. 8S. 125; Seymour v. Greenwood (1861), 


4601i. —— rom natural consequences 
of act—Injury to person— Arising from 
unlawful act.}-——Prisoner was indicted, 
inter alia, under sect. 415 of the 
Criminal Code for being unlawfully 
in the house of P. with intent to com- 
mit an assault on D. The jury, in 


assault on 
committal of it; 


} 


effect, found that prisoner was un- 
lawfully in the house, & committed an 
D. :—Held: 
commit the assault was involved in the 
the jury could Bot 
find prisoner guilty of committ. CAN. 
assault without finding that he ha 


CRIMINAL LAW AND PROCEDURE. 


ae J. Ch. 561 


6 H. & N. 359: Clark v. Hoskins (1868), 
17 . Ashwell 


Holmes v. Mather (1875), 4 4. as 
uce: 16 Q. B .190; H. M. ee [1914] P. 723 

uoft v. Lone; {1916} 1K. B. tee Bradley v. Newsom, 
vercn ca 16; Weld- Blundell v. Stephens, [1920] 


4601. Arising from unlawful 
act.]|—R. v. FARRINGTON, No. 4599, ante. 

4602. ——_ ———- ———— J —Prisoner was the 
first, or almost the first, to leave the gallery of a 
theatre at the close of the performance, & ran down 
the stairs & wilfully put out the gas, & placed an 
iron bar across the doorway. This caused a panic 
among the persons when leaving the gallery, & 
several of them were seriously injured through the 
pressure of the crowd :—Held: prisoner was 
properly convicted of unlawfully & maliciously 
doing & inflicting grievous bodily harm within 
the meaning of Offences against the Person Act 
(c. 100), s. 17. 

Prisoner must be taken to have intended the 
natural & probable consequences of what he did 
ces COLERIDGE, C.J.).—R. v. MARTIN (1881), 











8 Q. B.D. 54; 511. J. M. C. 36; 45 1. T. 444; 
46 J. P. 228; 30 W. BR. 106; 14 Cox, Cc. C. 633, 
C.C. R. 

Annotations :—Apld. R. v. Halliday cae 61 L. T. 70t. 
. 10. Refd. R. 


olld. R. v. Chapin (1909), te Cox, ¢ 
v. Clarence (1888), 22 Q. B. D. 23. 
4603. ae on of food.|——A 
baker who sells bread containing alum in a shape 
which renders it noxious is guilty of an indictable 
offence, if he ordered the alum to be introduced 
into the bread, although he gave directions for 
mixing it up in a manner which would have 
rendered it harmless.—R. v. Dixon (1814), 4 
Camp. 12; 3M. &S.11; 105 E.R. ots 
Annotations -—-Folld. Ra v. Hicklin (1868), L. 3 Q. 
360. Refd. 


RB. 
A.-G. eetaaen (1830), 1 Cr. & ; "290; BR. 
v. Aspinall aie 2 Q. B.D. 48; RK. v. Brailsford, [1905] 


2K. B. 73 
Publication inciting sedition.| 








4604, ——— 
—R. v. BURDETT, No. 4569, ante. 

4605. —— Malice in libel.|—The jury 
having retired for a considerable time, returned 
into ct., & desired to know whether it. was neces- 
sary that there should be a malicious intention in 
order to constitute a libel; to which the judge 
answered, ‘‘ The man who publishes slanderous 
matter calculated to defame another, must be 
presumed to have intended to do that which the 
publication is calculated to bring about, unless he 
can show the contrary ; & it is for him to show the 
contrary :’’—Held: this answer was correct in 
point of law, & the judge was not bound to answer 
in the affirmative or negative the abstract question 
put to him; & assuming that a malicious intention 
is necessary to constitute a libel that intention is 
to be inferred from the mischievous tendency of 
the publication itself, unless deft. shows something 
to rebut such inference, & therefore the publication 
of a libel of mischievous tendency having been 
proved, & deft. not having shown that he published 
it from authority, the jury were bound to find that 
he published it with a malicious intention.— 








KR. v. HARVEY (1823), 2 B. & C. 257; 3 Dow. & 

Ry. K. B. 464; 2L. 3.0.8. K. B. 4; 2 State Tr. 

N.S. 1; 107 E. R. 379. 

Annotutions :—Refd. Rk. v. Grant, Ranken & Hamilton 
(1848), 7 State Tr. N. S. 507; Nevill v. Fine Arts & 
Toca Insece., R. v. Munslow, [1895] 


me 2Q. B. 156; 


. 758. entd. Gummoe v. Howes (1857), 23 Beav. 


intent to commit it, &, the being in 
& the intent concurring in point of 
time, the offence was complete & the 
conviction must be affirmed.—R. v. 
Hia@ins (1905), 38 N. S. R. 328.— 


the intent to 


‘hic 


Part XIJ.—EvIpENCE AND PROOF. 


4606. ——— Publication injuring public 
morality.|—-A society of persons exposed for sale 
at their office a pamphlet. About one half of the 
pamphlet related to casuistical & controversial 
questions which were not obscene, but “the 
remainder of the pamphlet was obscene, relating 
to impure & filthy acts, words & ideas. A member 
of the society kept & sold these pamphlets with 
the purpose of promoting the objects of the 
society, & exposing what he deemed to be errors 
of the Church of Rome :—Held: notwithstanding 
the object of deft. was not to injure public morals, 
but to attack the religion & practice of the Roman 
Catholic Church, this did not justify his act, nor 
prevent it from being a misdemeanor proper to 
be prosecuted, as the inevitable effect of the 
publication must be to injure public morality ; 
& although he might have had another object in 
view, he must be taken to have intended what was 
the natural consequence of his act.—-R. v. H1icKLIn 
(1868), L. R. 3 Q. B. 360; 37 L. J. M. C. 89; 
16 W. R. 801; 18 L. T. 395; 11 Cox, ©. C. 19; 
_ nom. ScOTT v. WOLVERHAMPTON JJ., 32 J. P. 
edd. 

Annotations :-—Folld. Steele v. Brannan (1872), L. R. 7 
Cc. P. 261. Refd. R. v. Prince (1875), L. R. 2.6. C. R. 154; 
Ik. v. Barraclough, [1906] 1 K. B. 201. Mentd. R. v. 
Adams (1888), 5 T. L. R. 85. 

4607. Crime committed during drunk- 
enness.|—-Upon an indictment for murder, where 
there is evidence that prisoner was drunk at the 
time of the commission of the crime, the proper 
direction to the jury is that a man must be pre- 
sumed to intend the natural consequences of his 
acts, but that that presumption may be rebutted 
by showing that his mind was so affected by the 
drink he had taken that he was incapable of know- 
ing that what he was doing was dangerous—that 
is likely to inflict serious injury.—R. v. MEADE, 
[1909] 1 K. B. 895; 78 L. J. K. B. 476; 73 J. P. 
239; 25'T. L. R. 359; 53 Sol. Jo. 378; 2 Cr. App. 
Rep. 54, C. C. A. 

Annotations :—Consd. Public Prosecutions Director v. 
Beard, [1920] A. C. 479. Refd. R. v. Honeyands (1914), 
10 Cr. App. Rep. 60. 

4608. Does not extend to accidental 
acts.|—Prisoner was indicted for shooting with 
intent to resist his lawful apprehension. ‘The 
defence was that prisoner’s gun went off accident- 
ally. In his summing-up, the judge directed the 
Jury that a man must be taken to intend the 
natural consequences of his acts, & that it was for 
prisoner, & not-for the prosecution, to satisfy 
them that the gun went off accidentally. Prisoner 
was convicted :—Held: the conviction must be 
quashed as the judge’s direction might have been 
understood by the jury as laying down a proposi- 
tion of law which was not correct, namely, that 
& person must be taken to intend the consequences, 
not only of his intentional, but also of his accidental 
acts.—R. v. Davigs (1913), 29 T. L. R. 350; 8 
Cr. App. Rep. 211, C. C. A. : 


See, also, Part I., Sect. 2, sub-sect. 2, ante. 


4809. Onus on prosecution—Onus may shift in 
certain cases.|—-D. & others were charged under the 
Treason-Felony Act, 1848 (c. 12), s. 3, with being 
in the possession of certain instruments & explosive 
materials, with intent to use them for the purpose 
of carrying out the objects of certain treasonable 
combinations existing in the United Kingdom & 
abroad :—Held: (1) for the purpose of showing 
such intent, evidence might be given showing 
that the only known use hitherto made of such 
instruments & explosive compounds had been in 
Causing destructive explosions to property; & 
the fact of some of these explosions having 
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happened out of the jurisdiction of the court did 
not affect the admissibility of the evidence. 

(2) For the purpose of showing a treasonable 
object on the part of prisoners, & negativing any 
private object, evidence might be given of the 
existence, down to a period nearly approaching 
the date of the alleged acts, in the country from 
which the explosives & instruments were brought, 
of a treasonable conspiracy having for its object 
the alteration of the existing form of government 
by violent means, although such evidence did not 
establish that the prisoners were members of, or 
directly connected with, such conspiracy. 

Though the general rule is that the prosecution 
must make out intent, there may be circumstances 
under which the burden of proof is shifted to the 
other side.—R. v. DEasy (1883), 15 Cox, C. C. 334. 

4610. Sufficiency of proof—Question of fact for 
jury.|.—Upon a trial for larceny the question 
whether the goods were taken animo furandi is 
a question of fact for the jury.—R. v. FARN- 
BOROUGH, [1895] 2 Q. B. 484; 64 L. J. M. C. 270 ; 
73.L. T. 351; 59 J. P. 505; 44 W. R. 48; 11 
T. L. R. 554; 39 Sol. Jo. 691; 18 Cox, C. C. 191; 
15 R. 497, C. C. R. 

Annotation :—Refd. R. v. Meyer (1908), 99 L. T. 202. 


4611. Whether special intent must be proved.]— 
R. v. WOODFALL, No. 4588, ante. 

4612, ——.]—R. v. PHTLIpPs, No. 4589, ante. 

4613. .J—R. v. CoppaARD (1855), Wills on 
Circumstantial Evidence. 5th ed. 217. 

4614. In murder.|—R. v.§ WOODBURNE & 
CoKE, No. 4587, ante. 

4615. .|—Indictment for murder. 
Defence that deceased committed suicide. Ver- 
dict ‘‘ guilty,’’ the jury adding that they believed 
the act was committed without premeditation. 

‘You are not asked to say if it were premedi- 
tated or not. If prisoner killed the woman, he 
is guilty of murder. Prosecutor is not bound to 
prove that the homicide was committed from 
malice prepense. If the homicide be proved, the 




















law presumes malice’? (ByLes, J.).—R. v. 
MALONEY (1861), 9 Cox, C. C. 6. 
4616. —-— In manslaughter.|—R. v. Woop- 


BURNE & COKE. No. 4587, ante. 

4617. To do grievous bodily harm.|—-On 
an indictment for felony under Prevention of 
Offences Act, 1851 (c. 19), s. 7, for maliciously 
throwing stones into a railway carriage, with intent 
to endanger the safety of any person in it, there 
must be evidence of an intent to do some grievous 
bodily harm, such as would support an indictment 
for wounding a particular person with that intent, 
& if it appear that prisoner’s intention was only 
to commit a common assault on some person in 
the carriage he must be acquitted.—R. v. ROOKE 
(1858), 1 F. & F. 107. 

4618. In wounding.|—W., intending to 
frighten, but not to hurt, prosecutor, fired a gun, 
but owing to prosecutor slewing round in his 
boat, the shot wounded him. W. was indicted 
for maliciously wounding with intent to do 
grievous bodily harm. The jury found W. 
guilty of unlawful wounding, under Preventions 
of Offences Act, 1851 (c. 19), s. 5:—Held: the 
word “ maliciously’? was implied in the words 
‘‘ unlawful wounding,’ there was here evidence 
of such malice as to support the finding of the 
jury.—R. v. Warp (1872), L. R. 1 C. ©. R. 356 ; 
41 L. J. M. C. 69; 26 L. T. 43; 36 J. P. 453; 
20 W. R. 392; 12 Cox, C. C. 123, C. C. R. 
Annotations :—Refd. R. v. Pembliton f 1874), L. R.2C0.C. R 


19: R. v. Martin (1881), 8 Q. B. D. 54; Allen v. Flood, 
[1898] A. C.1; R. v. Clemens (1898), 78 L. T. 204. 


4619. ——— In receiving stolen property.!— 
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Sect. 6.—Proof : Sub-sect. 83, B. & C.; sub-sect. 4. A.] 


On an indictment against <A. for feloniously 
receiving stolen goods, the property of B., evidence 
was admitted after objection made, of possession 
by A. of other stolen property not the property 
of B., & which, it was shown, must have been 
stolen at different times & from other places. 

The evidence was admitted, on the ground that it 

went to prove a guilty knowledge in W. On a 

case reserved :—Held: the evidence was inad- 

missible. 

Whatever may be the rule respecting the 
admissibility of such evidence on an indictment 
for receiving stolen goods with a guilty knowledge, 
in the present case this evidence merely went to 
show that prisoner was in possession of other 
property which had been previously stolen in 
Dec., & not that he had received such property 
after it had been stolen. The mere possession of 
stolen property is evidence of stealing & not of 
receiving, & to admit such evidence in the present 
case would be to allow prosecutor, in order to 
make out that a prisoner had received property 
stolen in Mar. with a guilty knowledge, to show 
that prisoner had stolen some other property 
from another place & belonging to other persons 
in the previous Dec. (ALDERSON, B.).—R. v. 
Oppy (1851), 2 Den. 264; T. & M. 593; 4 New 
Sess. Cas. 602; 20 L. J. M.C. 198; 17L. T. O.S. 
136; 15 J. P. 308; 15 Jur. 517; 5 Cox, C. C. 
210, C. C. RR. 

Annotations :—Consd. Makin v. A.-G. for New South Wales, 
[1894] A. C. 57; R. v. Bond, [1906] 2 K. B. 389. Refd. 
R. vw. Richardson (1860), 2 F. & F. 343; Parker v. Green 
(1862), 2 B. & S. 299; R. vw. Francis (1874), 22 W. R. 

63; R.v. Carter (1884), 50 L. T. 596; R. v. Ollis, [1900] 

2Q. B. 758; Thompson v. I., [1918] A. C. 221. 

R, v. Green (1852), 3 Car. & Kir. 209, 

4620. In malicious damage to property. |— 
The word ‘ maliciously ’’ in Malicious Damage 
Act, 1861 (c. 97), s. 51, requires that an act to 
be criminal within that sect. should be done 
wilfully. 

A conviction under that sect., for unlawfully 
& maliciously committing damage above the 
value of £5 to a house, where deft., after fighting 
in a crowd in the street near the window of the 
house, separated himself from the crowd, picked 
up a stone, threw it at one of the persons with 
whom he had been fighting, missed his aim, 
& hit a plateglass window above the value of 
£5 in the house, but did not intend to break the 
window, was quashed.—R. v. PEMBLITON (1874), 
L.R.2C. C. R.119; 48 L. J. M.C. 91; 30 L. T. 
405; 38 J. P. 454; 22 W. R. 553; 12 Cox, C. C. 
607, C. C. Bs ‘a 
Annotations :—Distd. R. v. t: 

359. Consd. R. ». Faulkner (187 7 13 Cox, C 50. 

Refd. R. v. Welch (1875), 33 L. T. 753; R. v. Martin 

oro ae B. D. 54; Hall v. Richardson (1889), 6 





. B. D 
. 5 


C. Confession by Accused. 


4621. Whether sufficient without corroboration— 
General rule.|—A confession properly proved in 
law needs no corroboration to found a conviction, 
although in practice there is invariably some corro- 
boration.—R. v. SYKES (1913), 8 Cr. App. Rep. 
233, C. C. A. 

4622. 2 Ae is doubtful whether a 
crime can be established without other evidence 
than that of prisoner’s confession.—R. v. EDGAR 
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46211. Whether sufficient without cor- 
roboration—General rule.]— A confes- 
=D is eutolent a warrant a con- 
iction.—R. iv. RAF 1909), 13 
O. W. R. 1133; 19 O. L. R. 238; 15 











4630 i. On 
been committed. }— 





entd. 


Can. Crim. Cas. 193.—CAN. 


t. ———  Treason.)-~- R. v. SPROTS 
(1608), 2 State Tr. 697,—IR. 


here must be some- 
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(1881), 2 Russell on Crimes & Misdemeanours, 8th 
ed. p. 1996, n. 
ate oe :—Rofd. R. v. Sullivan (1887), 16 Cox, ©. C. 


4623. Manslaughter.]— The evidence 
against prisoner charged with manslaughter was 
an admission, on his part, that, unfortunately, he 
was the man who shot deceased; & the fact that 
on their coming together, apparently not in ill 
humour, from the South Metropolitan Cemetery, 
where prisoner was a watchman, but with which 
deceased had no connection, prisoner said to the 
deceased, ‘‘ Now, you mind, don’t let me see you 
on my premises any more.’’ At the time this was 
said, the wound had been given of which deceased 
eventually died :—Held: in point of law, the 
evidence was sufficient to sustain the charge.— 
R. v. MORRISON (1837), 8 C. & P. 22. 

4624. To prove identity.|}—-Where a felon 
is condemned, & escapeth, & is retaken, upon con- 
fession that he is the same party execution may 
be awarded.—MIDDLETON’S CASE (1617), Poph. 
131; 79 E. R. 1233. 

4625. ——— Murder.|—A boy of ten may be con- 
victed of murder on his own confession together 
with circumstances tending to corroborate it.— 
R. v. YORK (1748), Fost. 70, C. C. R. 

4626. .|\—Weak circumstantial evi- 
dence may be strongly corroborated by a con- 
fession.—R. v. SHAWcROSS (1909), 2 Cr. App. 
Rep. 286, C. C. A. 

4627. Sending threatening _ letter.|— 
Prisoner was indicted for sending a threatening 
letter. The only evidence against him was his 
own statement, that he should never have written 
it, but for W. :—Held: this was not sufficient.— 
R. v. HOWE (1836), 7 C. & P. 268. 

4628. ——— On proof of the confession.]—R. v. 
WHEELING (1789), 1 Leach, 311, n. 

Annotation :—Refd. R. v. Sullivan (1887), 16 Cox, C. C. 347. 
4629. ——.]—R. v. PRicE (1837), 1 J. P. 2. 
4630. ——_— On proof of an offence having been 

committed.|—Prisoner’s confession is sufficient 

ground for a conviction, though there is no other 
proof of his having committed the offence, or of 
the offence having been committed, if that con- 
fession was in consequence of a charge against 
prisoner.—R. v. ELDRIDGE (1821), Russ. & Ry. 

440, C. C. R. 

Annotation :-—Refd. R. v. Falkner & Bond (1822), Russ. & 
Ry. 481. 

4631. .]|—Prisoner’s confession is suffi- 
cient ground for a conviction, though there is no 
other proof of his having committed the offence, 
or of the offence having been at all committed, 
if such confession was in consequence of a charge 
against prisoner.—R. v. FALKNER & BOND (1822), 
Russ. & Ry. 481, C. C. R. 


Annotations :-—Refd. R. v. Bond (1850), 4 Cox, C. C. 231; 
R. v. Sullivan (1887), 16 Cox, C. C. 347. 


4632. .]}—The confession of prisoner 
before a magistrate is sufficient ground to warrant 
a conviction, though there is no positive proof 
aliunde that the offence was committed.—R. v. 
WHuiITE (1823), Russ. & Ry. 508, C. C. R. 

4633. .|—Confession of prisoner is 
evidence against him, without positive proof 
aliunde of the offence having been committed.— 
R. v. TIPPET (1823), Russ. & Ry. 509, C. C. R. 
Annotation :—Refd. R. v. Sullivan (1887), 16 Cox, C. C. 347. 


4634. Larceny.|—Prisoner, indicted 












































thi more than accused’s own ad- 
mission or even confession; there 
must also be some independent evi- 
dence of the crime having been com- 
mitted.—R. v. TSHINGWAYO & UZULU, 


oof of offencehaving 11914) 'B. D. L. 472.—S. AF. 
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for stealing two heifers, said, ‘I drove away two 
heifers from the World’s End Dolver.’’ The prose- 
cutor’s farm was called by that name, but he 
could not swear that there was not any other of 
the same name in the neighbourhood :—¥Held : 
this was insufficient to warrant a conviction.— 
R. v. TUFFS (1831), 5 C. & P. 167. 

Annotation :—Rofd. R. v. Sullivan (1887), 16 Cox, C. C. 347. 








~ 4635. —- -J|—R. v. Burton, No. 
4577, ante. 
4636. Where offence not completed in law.] 





—Prisoner cannot be convicted on his own con- 
fession where there is express evidence that the 
offence has not been completed in point of law.— 
R. v. SALTER (1840), 4 J. P. 189. 

4637. Question for jury.]—R. v. Krersry, 
No. 4574, ante. 

4638. Negatived in part—By other evidence.]— 
A voluntary confession of participation in a 
crime negatived, in part, by other evidence is 
evidence of prisoner’s guilt to go to the jury.—R, 
v. SUTCLIFFE (1850), 15 L. T. O. S. 871; 4 Cox, 
C. C. 270. 

4639. Bigamy—Proof of first marriage.]—In a 
case of bigamy there ought to be some proof of 
the first marriage beyond the mere statement of 
prisoner while in custody ; therefore, where a man 
went to a police-station & stated, that he had com- 
mitted bigamy, & when & where the first marriage 
took place, & while in custody signed a statement 
to the same effect, the judge thought this, though 
some evidence of the first marriage, was not 
sufficient, & so told the jury.—R. v. FLAWERTY 
(1847), 2 Car. & Kir. 782. 





SUB-SECT. 4._METHOD OF PROOF. 
A. In General. 
4640. Rules of evidence the same in civil & 
criminal cases.]—R. v. Warson, No. 4220, ante. 

4, -|—The rules of evidence are exactly 
the same in civil & criminal cases, & in both it 
is in the discretion of the judge how far he will 
allow the examination in chief of a witness to be 
by leading questions, or to assume the form of a 
cross-examination.— R. v. Murpuy (1837), 8 


C. & P. 297. 
Annotations Serciway ere v. Blake (1844), 6 Q. B. 126; 


R. v. O’Connell (184 5 State Tr. N.S. 1 

4642, -|—The rules of evidence are the 
same in civil & criminal cases.—LEACH v. SIMPSON 
(1839),5 M. & W. 309; 7 Dowl. 513; 3 Jur. 654 ; 











151 EK. R. 182. 
4643, ——.]—R. v. FRANcIs, No. 4056, ante. 
4644. Enforcement modified in criminal 





cases.|—R. v. CHrisTir, No. 3811, ante. 

4645. .J|—Assuming the burden of 
proving a theft by pltf.’s servant to lie on deft., 
he might establish such a theft by evidence which 
possibly might not be admitted or sufficient to 
convict in a criminal prosecution. Evidence 
that two days before the theft the servant was 
seen in conference with three notorious thieves 
was admissible to prove his complicity. 

I doubt whether the evidence would have been 
admissible in a criminal prosecution, not because 


Bias BT] 
vv wens CREW VUSOALUYD VU VOUGMUDU LLL ww VULLILLITIaL UaDe 








~— 


_ 4639 i. Bigamy—Proof of first mar- 
riagée.}—Upon an indictment 
bigamy the first marriage must be 
strictly proved as a marriage de jure. 
Kividence of a confession by prisoner 
of his first marriage is not evidence 
upon which he can be convicted.— 
can’ Ray (1890), 20 O. R. 212.— 


for 


a ee sd 
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4640 i. Rules of evidence the same in 
civil & criminal cases.+}-—There is no 
difference between the rules of evidence 
for the production of documents in 
criminal & civil cases.—R. v. JORDAN 
(1876), 14 N. 8S. W. S.C. R. 296.—AUS. 


a. Whether X-ray photographs ad- 
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evidence is frequently rejected which tends to 
rejudice deft. and prevent a fair trial (Lusu, J.).— 
Hurst v. Evans, [1917] 1K. B. 352; 86L. J. K. B. 


305; 116 L. T. 252; 33 T. L. R. 96 

Annotations :—Mentd. Compania Maritima of Barcelona v. 
Wishart (1918), 87 L. J. K. B. 1027; Munro, Brice v. 
War Risks Assocn., [1918] 2 K. B. 78. 


4646. Special rules in criminal cases—Admissions 
cannot be made.|—Where there are two prose- 
cutions against the same person for felony, the 
judge will not, even by consent, take the evidence 
of the first trial, as given in the secoad, but the 
witnesses may be re-sworn in the second case, 
& their evidence read over to them from the 
judge’s notes. 

I doubt whether that can be done, even by 
consent, in a case of felony: though I know that 
it may in cases of misdemeanour (PATTESON, J.).— 
R. v. FOSTER (1836), 7 C. & P. 495. eer 

4647, .|—On the trial of an indict- 
ment for perjury on the Crown side of the assizes, 
where it appeared that the attornies on both sides 
had agreed that the formal proofs should be 
dispensed with, & that that part of prosecutor’s 
case should be admitted, the judge would not 
allow this admission, & prosccutor not being 
prepared with the formal proofs, deft.was acquitted. 
A judge will not allow a criminal case upon the 
Crown side of the assizes to be tried on admissions 
of this sort, unless they be made at the trial by 
deft. or his counsel.—R. v. THORNHILL (1838), 
8 C. & P. 575. 

4648. ——- ——— Except in case of misde- 








4646, ante. 

4650. Governing principle of proof.]—-The 
governing rule & principle of English criminal 
law is that the question is not simply whether the 
person charged is guilty or not guilty, but whether 
the prosecution proves the case strictly & in form 
(Lord Esirrer, M.R.).—CoTTERILL v. LEMPRIERE 
(1890), 24 Q. LB. D. 634; 59 L. J. M. C. 183; 
62 L. T. 695; 54 J. P. 583; 6 T. L. R. 2623 17 
Cox, C. C. 97, D. C. 

Annotations :—-Mentd. R. v. Hankey, ete. JJ. (1905), 93 L. T. 
107; Ez p. Norman (1915), 114 L. T. 232; R. v. Jones, 
Ex p. Thomas, [1921] 1 K. B. 632. . 
4651. -|—A person accused of crime in 

this country can properly be convicted in a ct. 

of justice only upon evidence which is legally 
admissible & which is adduced at his trial in legal 

form & shape (LORD ALVERSTONE, C.J.).— 

R. v. Trpaits, [1902] 1 K, B. 77; 71 L. J. K. B. 

4; 85 L. T. 521; 66 J. P. 5; 50 W. R. 125; 

18 T. L. R. 49; 46 Sol. Jo. 51; 20 Cox, C. C. 70, 

C. C. R. 

Annotation :—Mentd. RR. v. Nield (1909), Times, Jan. 27. 


4652. Weight of presumptions.]|—A slight or 
probable presumption only has little or no weight : 
but a violent presumption amounts in law to 
full proof, that is, where circumstances speak so 
strongly, that to suppose the contrary would be 
absurd . where that presumption necessarily 
arises from circumstances, they are more con- 
vincing & satisfactory than any other kind of 
evidence, because fact cannot lie (LEGGE, B.).— 
R. v. BLANDY (1752), 18 State Tr. 1117, 1186. 
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missible.}—At a trial of a person 
accused of wounding with intent to 
causo grievous bodily harm, X-ray 
photographs of the wounds inflicted 
may be tendered ip evidence by the 
doctor, by whose direction they were 
taken, & may be shown to the jury.— 
R. v. ASHE (1922), 39 Can. Crim. Casa, 
193; 50 N. B. R. 82.—CAN, 
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Sect. 6.—Proof: Sub-sect. 4, B., C., D., BE. & F. 
peda TO 2] 
B. Discovery and Inspection. 


4654. Production of documents—By accused. !|— 
The ct. will never compel deft. in a criminal pro- 
secution to produce evidence against himself. 
The ct. will not compel the production of books 
of a private nature in favour of a person who has 
no interest in them.—R. v. WORSENHAM (1701), 
1 Ld. Raym. 705; 91 E. R. 1370. 

4655. .|—A man shall not be com- 
pelled to produce or give a copy of books of a 
private nature particularly if the object is to 
obtain evidence in support of a criminal prose- 
cution against him.—R. v. MEAD (1703), 2 Ld. 
Raym. 927; 92 E. R. 119. 

Annotation :—-Refd. R. v. Purnell (1748), 1 Wils. 239. 

4656. -|—No inspection of books by 
a prosecutor of a misdemeanour.—R. v. CORNELIUS 
(1744), 2 Stra. 1210; 93 E. R. 1138. 

Annotations :-—Folld. R. v. Purnell (1747), 1 Wm. BI. 37. 
Refd. Entick v. Carrington (1765), 2 Wils. 275; BR. v. 
Shelley (1789), 3 Term Rep. 141. 

4657. -|—On an information against 
a magistrate of a corpn. for misdemeanour, the 
ct. will not grant a rule to inspect the books of 
the corpn. to furnish evidence.—R. v. PURNELL 
(1748), 1 Wm. BI. 37; 1 Wils. 239; 96, E. R. 20. 
Annotations :—Folld. R. v. Heydon (1762), 1 Wm. Bl. 351. 

Refd. Entick v. Carrington (1765), 2 Wils. 275; R. +. 

Shelley (1789), 3 Term Rep. 141; R. v. Holland (1792), 

4 Term Rep. 691. 

4658. .|—A rule to compel a corpn. 
to furnish evidence from their books in a criminal 
prosecution was denied.—R. v. [eybDoON (1762), 
1 Wm. BI. 351; 96 I. R. 195. 

4659. - |—A.-G. v. Le MERCHANT 
(1772), 2 Term Rep. 201. n; 100 EK. R. 109. 
Annotations :—-Refd. Cates v. Winter (1789), 3 Term Rep. 


306. Mentd. Wilson + Rastall (1792), 4 Term Rep. 753 ; 
% @ Downham (1858), 1 F. & F. 386. 



































4660. ——.|—-ANON (1773), Lofft. 321; 
98 E. R. 673. 
4661. —-—— By prosecutor.|—Where an informa- 


tion is filed by the A.-G. against an officer of 
the Kast India Co., on charges of delinquency 
there, founded upon the report of a board of 
inquiry in India, deft. has no right to have an 


inspection of that report, nor has this ct. any | 


discretionary power to grant. it.—R. v. HOLLAND 
(1792), 4 Term Rep. 691; 100 E. R. 1248. 
4662. ——— -|—On an indictment in the 





Central Criminal Ct., for obtaining money by | 
a false pretence that a parcel contained certain | 
letters of prosecutrix to prisoner, which he had 


promised, for a valuable consideration, to give 
up, & which had been 
warrant, a judge on the rota for the session, after 
the session had opened, made an order in favour 
of prisoner for an inspection of the letters, but 
the judge in chambers has no such power although 
on the rota of the Central Criminal Ct., if the 





seized under a search | 


| 
| 
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session has not been opened & the ct. is not sitting, 
the Central Criminal Ct. being an intermittent 
ct.—R. v. CoLtucct (1861), 3 F. & F. 103. 

4663. Inspection of defendant’s bank account— 
By prosecutor—Bankers’ Books Evidence Act, 
1879 (c. 11), s. 7.)—A magistrate before whom 
criminal proceedings are being taken has power to 
make an order, under the above sect. for prosecutor 
to inspect & take copies of entries in the books 
of a bank at which deft. keeps an account.— 
R. v. KINGHORN, [1908] 2 K. B. 949; 72 J. P. 
478; 257. L. R. 2193; sub nom. R. v. KINGHORN, 
Ex p. DUNNING, 78 L. J. K. B. 33; 99 LL. T. 794; 
21 Cox, C. C. 727. 


C. Evidence on Coinmission. 


4664. Not permitted in criminal cases.|—A rule 
was made upon prosecutor to show cause why the 
trial should not be put off, one of deft.’s witnesses 
not being able without danger of her life to appear 
at the trial. Prosecutor offered to allow her testi- 
mony to be taken before a judge. but the ct. said, 
they never suffered it to be done in criminal 
cases.—-R. v. BuDGEn (1727), 1 Barn. K. B. 20; 
94 K. R. 13. 

4665, ———.]—-Evidence on Commission Act, 
1830 (c. 22). s. 4, which gave power to the ct. to 
issue commissions in certain cases for the ex- 
amination of witnesses, did not apply to indict- 
ments.—R. v. Briscork (1833), 1 Dowl. 520. 
ae ne R. v. Upton St. Leonard's (1847), 10 


4666. .|-—An order for the examination of 
a witness resident in Kngland but unable from 
illness to attend the trial cannot be made in a 
criminal prosecution cither by the common law 
authority of the ct. or under Evidence on Com- 
mission Aci, 18380 (c. 22), s. 4.--R. v. UPTON ST. 
LEONARD’S (INHABITANTS) (1847), 10 Q. BB. 827; 
2 New Pract. Cas. 272; 17 I. J. M. C. 185 9 
L T. O. S. 246; 12 J. P. 120; 12 Jur. 113 2 
Cox, C. C. 254; 116 EK. R. 313. 

Annotation :-—-Refd. Bailey v. Macaulay, ete. (1849), 19 

Teds O Bs-13: 

4667. -.|—-An application having been made 
on the part of the prosecution in a case of felony 
to examine a witness before the master on the 
ground that he was about to leave this country 
for China, prisoner consenting to such application : 
—Held: the ct. could not act on such consent in 
a case of felony, & had no power to make such 
order.—R. v. BIGNELL (1851), 16 L. T. O. 8S. 394 5 
15 J. P. 116. 

4668. Permitted in special case on application of 
accused.|—The ct., upon application of deft., 
postponed the trial of an information for a mis- 
demeanour, upon deft.’s consenting by writing 
under his own hand, to the examination upon 
interrogatories of a witness for the Crown.—R. v. 
MorPHEW (1814), 2 M. & S. 602; 105 EF. R. 506. 
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4664 i. Not permitted in criminal 
cases.}—Where evidence has been 
taken on commission before the trial, 
the mere fact of an omission to object 
to it). before the comr. cannot impair 
the rule that it is the duty of the 
presiding judge at a criminal trial to 
ullow only admissible evidence to go 
to the jury.—R. v. Hawkes (1915), 
32 W. L. R. 720; 9 W. WL. R 
25 2D). L. R. 631.—CAN. 

4664. ii. ./-—-At. the trial of a 
person for an offence under sect. 411 
of the Penal Code, the Ct. of Session, 
under Evidence Act, 1872, s. 33, used 
against accused the evidence of the 


D5 





owner of the property in respect of 
which accused was charged, & of his 
wife taken by commission during the 
inquiry, & the evidence of the servant 
of those persons taken at the inquiry, 
& also the evidence of the owner of the 
property taken during the trial under 
a commission issued by the sessions 
judge under sect. 503 of the Criminal] 
Procedure Code :—-Held: the sessions 
judge had improperly admitted such 
evidence.—R. v. BURKE (1884), I. L. R. 
6 All. 224.—IND. 


b. Zestimony for use in foreign 
court—-Kraminer to be accused.}- 
Letters rogatory wero issued from a 
French ct. secking the aid of the 


{ 


| 


Superior Ct. of Canada in obtaining 
the testimony of @ person within the 
jurisdiction of the Ontario Ct. in 
relation to criminal proceedings pending 
against him in the French Ct. :—Jleld : 
an order should be made under 
Canada Hvidence Act, R. S. C., 1906 
(c. 145), 5. 41, for the examination 
upon oath in Ontario of the person 
referred to & commanding his attend 
ance for cxamination, leaving it to 
him to object, if he should see fit, to 
undergo any examination or to answer 
any questions upon the ground that 
to answer might incriminate him.— 
He ISLER (1915), 34 O. L. R. 375; 
4) O, W. N., 18.—CAN, 
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D. Depositions taken Abroad. 


4669. Under mandamus from King’s Bench— 
Misdemeanours committed abroad.]| . v. PICTON 
1805), 30 State Tr. 225. 


4nnotations :-—Mentd. Lacon v. Hiepine (1822), 3 Stark. 
178; Barnes v. Stuart (1834), 1 Y. & C. Kx. 119; De 
Bode’s Case (1845), 8 Q. B. 208; Scott vw. Seymour (1862), 
1H. & ©. 219; Re Kyre. (1868), 16 W. R. 754 ; Anderson 
v. Gorrie, [1895] 1 Q. B. 668. 


4670. .|—An information was filed 
xy the A.-G., under East India Co. Act, 1793 
c. 52), s. 62, against an officer of the Kast India 
jo., for recieving gifts in India. A mandamus 
vas granted under East India Co. Act, 1773 
c. 63), s. 40 for the examination of witnesses in 
ihe Supreme Ct. at Madras. One of the witnesses 
here gave in evidence certain original accounts, 
‘opies of which were returned to the Ct. of Q. B. 
yy the Supreme Ct. at. Madras, with the examina- 
ions :——-HHeld : on the trial of the information in 
he Ct. of Q. B., these copies were not receivable 
n evidence, & the Ct. at Madras should have 
ransmitted the original accounts to the Ct. of 
Y B.—R. v. DOUGLAS (1845), 1 Car. & Kir. 670 ; 

New Pract. Cas. 267, N. P. 

4671. Depositions taken by consul—Merchant 
eamen Act, 1844 (c. 112), ss. 58, 59.|—-Semble : 
lepositions taken by a consul abroad under the 
sbove Act, & returned to this country & certified 
under the consular seal to have been duly taken, 
re admissible in evidence under Mercantile 
Aarine Act, 1850 (c. 93), s. 115 without further 
roof, although it appears from extrinsic evidence 
hat the witnesses gave their evidence in a foreign 
anguage, which was translated into Idnglish to 














risoner, & inserted in the depositions by the _ the course of employment—- In absence of accused. ] 


onsul. 
such depositions are admissible 
after the examination of each 
vitness, asked prisoner whether he had anything 
o say, & on prisoner saying he knew nothing 
bout the witnesses, proceeded to examine the 
iext witness without expressly telling prisoner 
hat he might put questions to the witness. 
Qu. : whether depositions of witnesses, contain- 


ng & great portion of hearsay evidence are 
dmissible. 
(Qu. : whether the judge has power to strike 


ut the portion that consists of such hearsay 
vidence, & admit the residue.—R. v. RUSSELL 
1852), 6 Cox, C. C. 70. 

4672. Merchant Shipping Act, 1854 (c. 104), 
- 270.|-—-A witness whose evidence had been taken 
broad by the British Consul under sect. 270 of 
he above Act, was captain of a British sailing 
essel, which was stated, after examination of the 
flicial records, by an officer of the Board of Trade, 
ever to have been in this country. When some 
{ the other witnesses left the captain, he was in 
harge of the vessel at Bordeaux, but it was not 
nown where she was then bound for, or whether 
he had since sailed :—Held: it was sufficiently 
roved that the witness was not in the United 
.ingdom, & his deposition was accordingly ad- 
utted in evidence.—-R. v. ANDERSON (1868), 32 
- P. 760; 11 Cox, C. C. 154. 

4673, -—— .|—-Witnesses whose evidence 
ad been taken abroad by the British Vice- 
onsul under sect. 270 of the above Act, were 
fficers of a British sailing vessel, which was stated, 
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Cc. General rule — J nadmissible.| — 
7. incorrect in a medical report to 
“ny statement of circumstances 

ve from. hearsay evidence, & 
cn @ report containing such a state- 


tent is given in, the sheriif ought to 














send it back to 





forcigner, 


be corrected.— Re 
SHIELLS (1846), Arkley, 171.—SCOT. 

——-,J-~-In the trial of a 
@ seaman on board of a 
foreign ship, for the crime of assault, 
special defences were lod od for the 
panel setting forth inter alia that the 
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after examination of the official records, by an 
officer of the Board of Trade never to have been 
in this country :—Held: it was sufficiently proved 
that the witnesses were not in the United Kingdom, 
& the depositions were accordingly admitted in 
evidence.— -R. v. CONNING (1868), 32 J. P. 199; 
11 Cox, C. C. 134. 

4674. —— .|— Witnesses whose evidence 
had been duly taken at New York by the British 
Consul-General under sect. 270 of the above Act, 
were seamen of a British sailing vessel which was 
proved by affidavits to be still at sea & none of 
the witnesses were likely to be in the United 
Kingdom for many months :---Held: the affidavits 
sufficiently proved that the witnesses were out 
of the United Kingdom, their depositions were 
read & prisoner convicted & sentenced.—R. v. 





STEWART (1876), 13 Cox, C. C. 296. 


K. Identification of Accused. 
See Sect. 2, ante. 


I", Corroboration. 
See Sect. 11, sub-sect. 4, post. 


Sect. 7.—BEST EVIDENCE. 
See KMVIDENCE. 


Secr. 8.—HEARSAY EVIDENCE. 
See, generally, EVIDENCE. 
48675. Statement by deceased person—Made in 


Wo aw Warrier rater ATR BOTTO Aad 


BrANDY, No. 4652, ante. 

4677, --—  —---—.] —~ Conversations between 
deceased & others, immediately preceding her 
death, are admissible in order to show the con- 
dition she was in at the time of making a par- 
ticular statement.—R. v. Datmas (1844), 3 
J]. T.O.S. 243; 97. P. 120; 1 Cox, C. C. 95. 

4678. —~-—-.|—-On a trial for murder by 
poisoning, statements made by deceased in con- 
versation shortly before the time at which the 
poison is supposed to have been administered, are 
evidence to prove the state of his health at that 
time.—R. uv. JOHNSON (1847), 2 Car. & Kir. 354. 

4679. —---- In absence of accused.| — A 
complaint by a deceased child of being hungry, 
although made in the absence of prisoners, was 
admitted in evidence.—-R. v. CONDE (1867), 10 
Cox, C. C. 547. 

Annotations :--Mentd. R. v. Gibbins & Proctor (1918), 82 
J. P. 287; R. vw. Chattaway & Chattaway (1922), 17 
Cr. App. Rep. 7. 

4680. -|—Upon an indictment 
of murder, statements made by deceased, in the 
absence of prisoner, are admissible as evidence of 
the bodily condition of deceased, so far as they 
relate to symptoms contemporaneous with the 
making of the statement, in order to prove that 
her death resulted from the condition she was 
then in. Such statements are, however, inadmis- 
sible so far as they narrate the cause of the 
symptoms, & cannot be given in evidence to prove 
that the condition of deceased was caused by the 

















crime had been committed not by him 
but by another seaman also a foreigner 
on board the same vessel, & that the 
said seaman who was now out of the 
country, had made verbal statements 
& had also signed «a written document, 
confessing his own guilt & absolvying 
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Sect. 8.—Hearsay evidence. 
Sub-sect. 1.) 


Sects. 9,10, 11 & 12: 


act of any particular person.—R. v. GLOSTER 
(1888), 16 Cox, C. C. 471. 


Annotations :—Folld. R. v. Thomson, [1912] 3 K. B. 19. 
Mentd. R. v. Abbott (1903), 67 J. P. 151: R. ». Perry, 
{1909} 2 K. B. 697. 


4681. ——— In presence of accused.|—R. 
v. BLACK, No. 4152, ante. 
Statements against interest.|—See Ev1- 





DENCE. 

4682. Proof of marrlage—Evidence of reputation 
& cohabitation.|—R. v. ATKINSON (1814), 1 Russell 
on Crimes & Misdemeanours, 8th ed., p. 103. 

4683. -]—Where, on the trial of a 
man & woman for larceny, it appears by the 
evidence that they addressed each other as hus- 
band & wife, & passed & appeared as such, & were 
so spoken of by the witnesses for the prosecution, 
it will be for the jury to say whether they are 
satisfied that they are in fact husband & wife, 
even though the woman pleaded to the indictment 
which described her as a single woman. In such 
a case a female prisoner ought not to be indicted 
as a single woman.—R. v. WOODWARD (1838), 8 
©O. & P. 561. 

See, also, Part I., Sect. 5, sub-sect. 4, ante ; 
Part: XXVIT., Sect. 1, post. 

4684. Fact of & result of inquiries.|—A witness 
having stated that, by inquiries, he traced prisoners 
from place to place :—Held: the witness might 
properly say that he made inquiries, & in con- 
sequence of directions given to him in answer to 
those inquiries, he followed prisoners from place 
to place until he apprehended them.—R. v. 
WILKINS (1849), 4 Cox, C. C. 92. 

4685, .|—Deft. was charged with con- 
spiring with two other persons to obtain goods 
by false pretences from various tradesmen. During 
the trial a deputy chief constable was called & 
asked, with reference to a shop opened by one of 
the persons charged, who had pleaded guilty, 
“Did you make inquiries as to whether any trade 
had been done ?’’ The answer was, ‘‘I1 did.’’ 
He was then asked “‘ Did you, as a result of such 
inquiries, find that any trade had been done ? ” 
& he answered, ‘‘I did not’’ :—Held: this evi- 
dence was inadmissible, & the conviction must be 
quashed.—ht. v. SAUNDERS, [1899] 1 Q. B. 490; 
68 L. J. Q. B. 296; 80 L. T. 28; 63 J. P. 150; 
15 T. L. R. 1863; 43 Sol. Jo. 245, C. C. R. 
Annotations :—Mentd. R. v. Albutt & Screen (1910), 6 Cr. 

App. Rep. 55; R. v. Yeldham (1922), 128 L. T. 28. 

4686. ——-~.]—-Applt. had set up an alibi, & had 
got the governor of the prison to write a letter to 
a shopkeeper in L., making inquiries as to prisoner’s 
movements; a reply was received to the effect 
that a police constable had called at the shop & 
would communicate with B. The chairman read 
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that letter to the jury in his summing up, & at 
that point B. was called into the witness box & 
gave hearsay evidence as to applt. having been 
seen in L., but not on the day on which the burglary 
was committed :—Held: the evidence was clearly 
inadmissible-—R. v. CAMPBELL (1912), 77 J. P. 
95; 8 Cr. App. Rep. 75, C. C. A. 

4687. Conversation with a witness not called. |— 
Applt. was convicted of stealing a pair of glasses 
in ashop. The witness for the Crown who spoke 
of the theft at the police ct. said that the glasses 
stolen were Zeiss glasses. This witness was ill at 
the time of the trial, & being unable to attend, 
his depositions at the police ct. were read. A 
pair of glasses were produced from the custody of 
a pawnbroker, which the prosecution alleged to 
be the stolen glasses. These glasses were identified 
by another witness as the property of the firm 
from whom the pair of glasses had been stolen, 
but he said that these glasses were Busch glasses. 
He explained the inconsistency by stating that the 
other witness who was ill had made a mistake at 
the police ct. in saying that the stolen glasses were 
Zeiss glasses, & that he knew this mistake had been 
made as the other witness had told him so. The 
ct. quashed the conviction on the ground that the 
judge at the trial had not told the jury to ignore 
the conversation spoken to between the two wit- 
nesses as being hearsay, but had, on the contrary, 
suggested to the jury what it was likely the witness 
who was ill might have said had he come into the 
box & given evidence.—R. v. RuFFINO (1911), 
76 J. P. 493; sub nom. R. v. RUFINO, 7 Cr. App. 
Rep. 47, C. C. A. 

4688. Existence of rumour.]—Ividence of the 
fact of a rumour is no evidence of the knowledge 
of a particular individual & is not within any of 
the exceptions to the rule which excludes the 
reception of hearsay evidence.—R. v. GUNNELI. 
(1886), 55 L. T. 786; 51 J. P. 279; 3 T. L. R. 
209; 16 Cox, C. C. 154, C. C. R. 

4689. As evidence for defence—Perjury—State- 
ment made by witness now dead.|—-On a prosecu- 
tion for perjury, where, on the part of the pro- 
secution, the depositions of a deceased person were 
offered in evidence, & upon the cross-examination 
of prosecutor’s witness, certain declarations of 
deceased witness, not upon oath, were proved for 
the purpose of corroborating the facts stated in 
his depositions, in a matter material to deft. :-— 
Held: evidence of such declarations was not 
admissible.—-R. v. PARKER (1783), 3 Doug. K. B. 
242; 99 H. R. 634. 

4690. To rebut contents of dying declara- 
tion.]|—In an indictment for manslaughter, it is 
not competent to prisoner to give evidence of a 
statement made by deceased, as to the cause of 
the accident 24 hours after it had occurred, unless 
any dying declarations had been proved on the 





the panel :—//eld; it was not compe- 
tent to prove the verbal statements 
by the cvidence of those persons to 
whom they were made.—He CAVALARI 
(1854), ] Tv. 064.—SCOT. 

4687 i. Conversation with witness not 
called.|\—-A person was convicted in a 
ct. of petty sessions for an offence 
under Police Offences Act, 1890, 
Part ITV. At the trial, evidence was 
given by a witness for the prosecution 
that another person had stated certain 
facts with regard to accused. The 
person who made the statements was 
not called as a witness. Accused gave 
no evidence with regard to these state- 
ments :—Held: this evidence was 
wrongfully received in proof of the 
guilt of accused.—DUNOAN v. PILCHER 
(1895), 21 V. L. R. 412.—AUS. 

4687 ii. ——-.]~—On the trial of an 


indictment for riot, evidence of general 
conversations between a witness & 
the person at whose house prisoners 
were alleged to have committed the 
riot was not allowed to be given.— 
R. v. MAILLOUX (1876), 3 Pug. 493.— 
CAN. 

4688 i. Kxistence of rumour.j}—Evi- 
dence that there are rumours in a 
particular place that a mnan has com 
mitted acts of extortion on various 
occasions, & generally that he is a man 
of bad character, is not evidence of 
gencral repute under Criminal Pro- 
cedure Code, 8s. 117. Evidence of 
rumour is mere hearsay evidence of a 
particular fact.—Ra1 IsrRi PERSHAD 
ae (1895), I. L. R. 23 Cale. 621.— 


e. Statement by third party.]-—Evi- 
dence of the statements of a child not 


made in the witness box is inadmis- 
sible as against the guardian as they 
are statements by a third party & are 


a v. BYRNE (1918), 
S.A. L. R. 313.—AUS. | 
f. ———.]— N. was charged with 


having made a false statement before 
a sub-registrar in identifying K. 
During the hearing of the case it was 
sought to prove a statement made by 
R. to a third party. R. having died 
previous to the institution of the case, 
to the effect that N. had told him 
certain facts:—Held: the statement 
inade by R. to the third party 
was inadmissible.-—NOBIN KRISHNA 
MOOKERJEE v. RASSICK LALL LAA 
(1884), I. L. R. 10 Calc. 1047.—IND. 
g. Report of evidence given before 
committee of House of Commons.}— 
At the hearing of a criminal charge 


Part XII.—EVIDENCE AND PROOF. 


fact of the prosecution. 


4691. 





(1861), 8 Cox, CO. O. 


Annotation :-—Retd. R. v. Holmes & Furness (1871), 41 
L. J. M. C. 12. 





4692. 


gon, No. 3997, ante. 


Sect. 9.—DYING DECLARATIONS. 
See ‘Part XXIIT., Sect. 1, sub-sect. 1, Q. (b), 


post. 


Srct. 10.—DEPOSITIONS AND STATEMENTS. 


Depositions & statements of witnesses, sce 
Part VII., Sect. 7, sub-sect. 6, G., ante. 
Depositions of absent witness, sce Part VII., 


Sect. 7, sub-sect. 6, E., ante. 


before a county judge, sitting as police 
magistrate, evidence given before a 
special committee of the House of 
Commons, & taken by stenographers, 
was tondered before the magistrate 
& refused by him:—J/eld: the ct. 
hud no power to grant a mandamus 
to the county judge directing him to 
receive such ovidence.— Rh. v. CONNOLLY 
(1891), 22 O. R. 220.—CAN. 


PART XII. SECT. 12, SUB-SECT. 1. 


h. Whether competent—W itness under 
death sentence.|—-GRAEME v. GLOBE 
PRINTING Co. (1890), 10 C.L. T. Oca. N. 
367.—CAN. 


- 








k. -}— On an_indict- 
ment for murder against defts., the 
evidence of one ‘T., convicted of 
murder & under sentence of death, was 
tendered by the Crown :—Held: he 
was oa competent witness.—R. v. 
Haroun, Murray & Harca (1909), 7 
kK. L. R. 502.—CAN., 

1. -}—Prisoner under sen- 
tence of death confined in any prison 
is & competent witness in any ct. of 
criminal jurisdiction & is bound to 
attend upon the order of the judge.— 








R. v. Kuzin (1915), 30 W. L. RR. 803 ; 
San. W. RR. 166; 21D. L. R. 378. 


.J—A person under 
sentence of death is a compotent 
witness in a criminal trial.—R. v. 
Tom (1914), T. P. D. 317.—S. AF. 


ai ocmence comnuced.) 
‘A person who has been sentenced to 
death is competont to give evidence 
after his sentence has been commuted. 
—~R. v. UMHLAHLO (1904), 25 N. L. R. 
264.—S. AF, 











oO. Co-prisoner.]J—A co-deft. in 
a criminal case cannot be compelled 
se beetitys but he may ooae if he sces 

w~It. v. CONNORS, - Rg : 
Q. L. 100.--CAN, Pigs 


pb. —-—- —— Acquitted.J—-Where a 
witness has been rightly, by direction 
of the ct., acquitted, he may be 
examined for the prosecution-coR: Vv. 
Ou™mrt (1857), 28 L. T. O. 


360.—IR, 


er ig hg 
w= mae we ewrvewn wre JTESR C arge. mers Sy) 
B. & C, having been charged with theft, 
the charge was not roceeded with 
against A. & B. ©. pleaded guilty & 
was conditionally released under First 
Offenders Act, 1887 (c. 25), 

The prosecutor having brought a 
new ee against A. & * 
tendered C. as a witness :—Held: C.’s 


In that case it would be 
competent to prisoner to contradict such evidence 
by proving the previous statement of deceased.—— 
“%. v. BRowN (1840), 4 J. P. 445. 

Rape—Statement made by third 
‘y in presence an ial aaa v. ARNALL 





_ as at war, repolled.—H 
| vu. M'GUIRE (1857), 2 Irv. 620.—SCOT. 


ante. 


ante. 


Abortion—Death of woman from 
other cause—Statement by deceased woman a§& to 
procurement of abortion by herself.|—R. v. THom- 
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Statement of accused at preliminary examina- 
tion before magistrate, see Part Vdl., Sect. 7, 
sub-sect. 6, F.; Part XII., Sect. 5, sub-sect. 2, 


Statements of persons other than accused, see 
Part XII., Sect. 4, sub-sect. 5, ante. 
Complaints, see Part XII., Sect. 4, sub-sect. 6, 


Secr. 11.—CREDIBILITY OF WITNESSES. 
See EVIDENCE. 


Secr. 12.—COMPETENT AND COMPELLABLE 


WITNESSES. 


SuB-SECT. 1.—IN GENERAL. 


See EVIDENCE. 

4693. Person in court—Called as witness— 
Although not subpcenaed.|—In a criminal case, a 
person, who is present in ct., when called as a 
witness, is bound to be sworn & to give his evidence, 
although he has not been subpcenacd.—R. v. 


SADLER (1830), 4 C. & P. 218. 


evidence was admissible.—Topp  v. 
PRIESTLY (1905), 7 F. (Ct. of Sess.) 94; 
42 Sc. L. KR. 742; 13 8. lL. TT. 253.— 
SCOT. 

: While plea of not 
guilty stands.J]—A man jointly indicted 
with others, & who has pleaded not 
guilty, cannot be a witness for the 
prosecution whilst his plea stands.—lh. 


| 
| 


Vv. oN (1822), Jebb, Cr. & Pr. Cas. 5. . 


8. 
against co-prisoner.)— Two persons 
accused of the same offence, but by two 
separate indictments, are competent as 
witnesses either in favour of the Crown 
& against one another, or the one for 








the other, & that, even where a verdict | 


has been rendered against them, 
provided that sentence has not been 
pronounced.--l. v. TELLIER, R. v. 
on (1870), 1 Rh. L. 0. S. 565.— 


t. —— Aboriginal.}—A judge has 
power under Act of 1900, No. 20, 
8. 13, to treat a full-grown aboriginal 
as incompetent to tuke an _ oath, 
without examining him as to _ his 
religious belief, or having some evidence 


before him of the witness’s incom- 
petency.—lt. vw. Smirn (1906), 6 
5S. R. N.S. W. 85.—AUS. 


Tn awit 





sg nama alien) — Objection 
to the admissibility of a witness, in a 
charge of theft, that he was the subject 
of a nation with which Great Britain 
M. ADVOCATE 





b. Epileptic witness.) — Evi- 
dence of epileptic witness was ad- 
mitted, with the caution to the jury 
that they could not safely proceed upon 
it except in so far as it was corroborated 
by_ other witnesses.— H.M. ADVOCATE 
v. Storr (1894), 1 Adam, 386.—SCOT. 


oO. Persons interested—Forgery. ] 
~——Prisonecr was indicted for forging an 
order for the delivery of goods. The 
only witnesses examined were the 
person whose name was forged & the 
person to whom the order was ad- 
dressed, & who delivered the goods 
thereon; & there was no corroborative 
testimony :—Held: not sufficient evi- 
a . v. GILES (1856), 6 C. P. 84. 





‘ JR. v. MCDON- 
ALD (1871), 31 U. C. R. 337.—CAN. 


+—R. v. BANNER- 
(1878), 43 U. C. R. 547.—CAN. 


f. .—R. v. FARRELL 
(1888), 1 Terr. L. R. 166.—CAN. 


a 


. — — ——_ 
MAN 


a eee ee Re 


As witness for & | 





g. .j . Vv. HAGER- 
MAN (1888), 15 O. R. 598.—CAN. 

aa. ——— _ .}-—R. v. SELBY 
(1888), 16 O. R. 255.—CAN. 

bb. .—R. v. DEEGAN 
(1889), 6 Man. L. R. 81.—CAN. 


cc, -——— ——.}—R. v. RHODES 
(1892), 22 O. R. 480.—CAN. 
ats —.}—R. v. MCBRIDE 
(1895), 26 O. R. 639.—CAN. 

ee. —— ——.J--HOULE v. R. 
(1905), Q. R. 15 K. B. 170.—CAN. 

ff, .}-—Deft. was tried 
before a judge & jury & convicted of 
forging the name of J. as maker 
of three promissory notes. J. had 
actually made three promissory notes 
in favour of deft., who had endorsed 
them to a bank as collateral security 
for an indebtedness. Doft., needing 
money, offered to sell these notes to P., 
who agreed to purchase them, but the 
bank declined to give them up. Deft. 
obtained from the bank copies of the 
three notes, minus the signatures, & 
aftcrwards handed over to PP. what 
purported to be three notes signed by 


ee Se Se ey 








ne ene meee 




















| J. & endorsed by deft. & his brother, & 


received from P. the price bargained 
for. J. swore that the maker’s signa- 
ture upon the notes was not his, & 
two of the bank officers testified, as 
did deft. himself :—Held: thore was 
sufficient corroboration of the testi- 
mony of J. to satisfy Criminal Code, 
8. 1002.—R. v. SCHELLER (1914), 27 
W. L. R. 621.—CAN. 


ge. ER. V. MAGNOLO 
32 D. L. R. 512.—CAN., 
hh. Whether compellable — Co-pris- 


oner.J)—~A co-deft. in a criminal case 
cannot be compelled to al a V, 
can (1893), Q. R. 3 Q. B. 100.— 


kk. —— Parent as witness against 
child.|—A parent adduced as a witness 
against his child has an option to 
decline to give evidence.—LORD ADVO- 
OATE v. HERVEY (1835), 13 Sh. (Ct. of 
Sess.) 1170; 10 Fac. Coll. 30.—SCOT. 


Il. Witness udduced by public 
prosecutor.}—A person adduced by a 
public prosecutor as a witness in a 
criminal trial cannot refuse to give 
evidence on the ound that his 
evidence may implicate him as a 
socius criminis, the law being that the 
fact of his having been adduced as a 
witness by the prosecutor ipso facto 
discharges him from all liability to 

rosecution.—MACMILLAN UV. MURRAY, 
1920] S. C. (J.) 13.—SCOT. 
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Sect. 12.—Competent and compellable witnesses: 
Sub-sect. 2, A., B. & C. (a).] 


2.—EVIDENCE OF ACCUSED. 
A. On own Behalf. 


4694. General rule—Every criminal charge— 
Criminal Evidence Act, 1898 (c. 36), ss. 1, 6.]— 
Applt. was charged before a ct. of summary 
jurisdiction with an offence under Prevention of 
Sruelty to Children Act, 1894 (c. 41), & gave 
evidence on his own behalf as that Act permits. 
He was asked in cross-examination whether he 
had not been previously convicted of a similar 
offence, & answered that he had. The Criminal 
Evidence Act, 1898 (c. 36), s. 1, enables ‘‘ every 
person charged with an offence ‘‘to give evidence 
on his own behalf; but ‘‘a person charged & 
called as a witness in pursuance of this Act” 
shall not be asked or required to answer any 
guestion of any other offence than that with 
which he is charged. By s. 6 ‘‘ this Act shall 
apply to all criminal proceedings, notwithstand- 
ing any enactment in force at the commencement 
of this Act.’’ 

The ct. of summary jurisdiction convicted 
applt. :—-Held: Criminal Evidence Act, 1898 
(c. 36), s. 1, applied ; the evidence of the applt.’s 
previous conviction was wrongly admitted, &, 
therefore, the conviction was bad.—CHARNOCK v. 
MERCHANT, [1900] 1 Q. B. 474; 69 L. J. Q. B. 
221; 82L. T. 89; 64 7. P. 188; 48 W. R. 334; 
16 T. L. R. 139; 44 Sol. Jo. 196; 19 Cox, C. C. 
443, D.C. 
annotations -—Consd. Jenkins v. Feit (1922), 129 I.. 

Reid. Barker v. Arnold (1911), 27 T. L. R. 374. 

4695. May be cross-examined.|~—- Where a 
prisoner is on his trial for an offence in which he 
may & does give evidence, he may be cross- 
examined to the same extent as in the case of an 
ordinary witness.—R. v. GAWTIHROP (1895), 59 | 
J. P. 377. | 

4696. To incriminate co-defendant.]-—A | 
prisoner who is called as a witness for the defence | 

| 


T. 965. 





may be cross-examined by counsel for the prosecu- 
tion in order to incriminate another prisoner | 
charged jointly with him.—R. v. PauL, R. v. 
McFar.aNneg, [1920] 2 K. B. 188; 89 I. J. K. B. 


PART XII. SECT. 12, SUB-SECT.2.—A. : entitle him to be 


| 
| 
i 


61 Sol. Jo. 100; 25 
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801; 123 L. T. 386; 84 J. P. 144; 36 T. L. R. 
418; 64 Sol. Jo. 447; 26 Cox, C. C. 619; 14 
Cr. App. Rep. 155, C. C. A. 

4697. Though answer incriminates another 
person.|—A deft. giving evidence under the 
Criminal Evidence Act, 1898 (c. 36), is not dis- 
pensed from answering a question merely because 
his answer might tend to criminate some other 
person.—R. v. MINIHANE (1921), 16 Cr. App. Rep. 
38, 0. C. A. 

4698. Not allowed—-Before grand jury.]—R. v. 
Ruopes, No. 4057, ante. 

4699. ——.|—A person charged with an 
offence has no right to give evidence on his own 
behalf before the Grand Jury.—R. v. SAUNDERS 
(1898), 68 J. P. 24; 15 T. L. BR. 104, C. C. R. 
Annotation -—Mentd. R. v. Yeldhain (1922), 128 L. T. 28. 

4700. Time for giving evidence—-Whether after 
plea of guilty—In mitigation of sentence.)—-Prisoner 
is not entitled to give evidence on oath in mitiga- 
tion of his sentence after he has pleaded guilty.— 
R. v. HODGKINSON & MANNING (1900), 64 J. P. 808. 


Annotations :-—Dbtd. R. v. Bright (1916), 12 Cr. App. Rep. 
69; K.v. Wheeler, (1917) 1 K. 13. 283. 


4701. .|\—Lividence given between a 
plea of guilty & sentence is given at a stage of the 
proceedings within Criminal Evidence Act, 1898 
c. 36), s. 1. 

Sect 2 of the Act does not exhaust the oppor- 
tunities for deft. giving evidence upon oath. 

It is very difficult to say that, In an enabling 
Act of this kind, the legislature wished to prevent 
prisoner giving evidence except at this particular 
time in all cases or that he cannot go into the 
witness box after he has pleaded guilty. It would 
be a harship to prisoner (LORD READING, O.J.).— 
R. v. WHEELER, [1917] 1 K. B. 283; 86 L. J. K. B. 
40; 116 L. T.161; 81 J.P. 75; 33 T. LR. 21; 
Cox, ©. C. 608 ; 12 Cr. App. 














Rep. 159, C. C. A. 


B. For Co-defendant. 

4702. One defendant competent to give evidence 
on behalf of another—Criminal Evidence Act, 
1898 (c. 36), s. 1.])—If one of two prisoners charged 
jointly in the same indictment gives evidence on 
behalf of the other, he is a competent witness for 


C. P. 21, n.--CAN. 


4694 i. General rule—-Every criminal 
charge——Hvidence Act, 1898.]—Under 
Kividence Act, 1898 (s. 5), an accused 
person is a competent witness upon his 
own trial.—H. v. WiHirk (1898), 20 
N.S. W. LL. R.12; 15 N.S. W.WLN. 
197.—AUS. 





t. -——— jJ-—-R. v. Ano (1904), 
25 C.L. T. 50; 11 B.C. RR. tit; & 
Can. Crim. Cas. 453.—CAN. 

a. ——-~.}—By Crimes Act, 
1900 (N.S.W.), #. 407, every accused 
person in a criminal proceeding shall be 
competent, but not compellable to give 
evidence in such proceeding.—Jack- 
SON UV. R., {1918) 25 C. L. Rh. 113.—AUS. 

b. Cannot be compelled to furnish 
specimen of handwriting.}—-A prisoner, 





specimen of his handwriting.—R. v. 
GRINDER (1905), 11 B. C. BR. 370.— 
CAN. 

c. Not allowed—Before 1898 Act.) 
— Deft. on his trial upon an indictment 
cannot give evidence for himself.—fM. 
a ia (1853), 9 U. C. R. 337.— 





d. ——- Assault occasioning 
bodily harm.J—Where a prisoner was 
indicted under 32 & 33 Vict., c. 20, s. 
47 (D), for an assault occasioning 
bodily harm :—Held: he could not be 
deemed to be on his trial on an indict- 
ment for a common assault, so as to 


| 


t adinitted & give 
evidence as witness on his own _.7.-2, 
under 41 Vict., c. 18, 8. 1 (D).—R. v. 
BONTER (1879), 30 C. P. 19.—CAN. 


: ~}--On an in- 
dictment for assault & battery, 
occasioning actual bodily harm :—- 


Held: deft. is not a competent witness 
on his own behalf under 43 Vict. ¢. 37 
(D).—RKh. v. RICHARDSON (1880), 
U. C. lt. 375.—CAN., 

f. ——~-.}—On an in- 
dictment for assault & battery occa- 
sioning actual bodily harm accused, 
at the close of the evidence for the 
prosecution, asked to be sworn & 
examined as a witness on his own 
behalf. The trial judge held that he 
was not in a position to find that the 
only case apparently made out was 
one of common assault or assault & 
battery, & refused to allow the evi- 
dence :—Held: accused was not a 
competent witness on his own bebalf 
under lh. 8. C., c. 174, 8. 216.—R. »v. 
DRAIN (1892), 8 Man. L. R. 535.—CAN. 


g. Indecent assault— 
Where offence proved.J—Prisoner was 
indicted for an indecent assault. At 
the close of the case for the Crown 
risoner tendered himself as a witness 
n his own behalf. The judge at the 
trial ruled that as upon the evidence 
adduced an indecent assault had been 
proved, prisoner could not be a witness : 
—Held: the conviction must be 
affirmed.—R. v. MCDONALD (1878), 30 
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h. One defendant competent to give 
evidence on behalf of another-—W here 
separately indicted.) — Two persons 
accused of the same offence, but in 
two separate indictments, are Ccom- 
petent as witnesses in favour of the 
Crown, & against one another, or the 
one for the other, & that even when 
a verdict has been rendered against 
thom, provided the sentence has not 
been pronounced against them.—-R. 
v. ‘TELLIER, R. v. PELLETIER (1870), 1 
R. L. O. 8. 565.—CAN. 

k, -}—When several per- 
sons are separately indicted, one of the 
persons indicted who has not been 
tried, is competent on the trial of any 
of the others who are indicted.—R. v. 
Dorry (1833), 1 Craw. & D. 195.—IR. 

lL -}— Where one of several 
panels pleaded guilty, the other pancls, 
whose caso went to trial, found entitled 
to the bencfit of her evidence.—H.M. 
ADVOCATE Vv. WILSON (1860), 3 Irv. 
623.—-SCOT. 


m. Not where indictment joint.] 
—When several persons are jointl 
indicted, any one of them, thoug 
not upon his trial, cannot be a wit- 
ness for the others who are on their 
trials. —R. v. DuFFy (1833), 1 Craw. 
& D. 195.—IR. 














Except after formal 


na -——- -——- 
acquittal—Unless joined to exclude 
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the defence within the meaning of the above Act.— 

R. v. MCDONELL (OR MCDONALD) (1909), 73 J. P. 

490; 25 T. L. R. 808; 53 Sol. Jo. 745; 2 Cr. App. 

Rep. 322, C. C. A. 

Annotation :—Refd. R. v. Paul, R. v. McFarlane, [1920] 
2K. B. 183. 


4703. ——— Not compellable.|—Applt. was not 
allowed at the trial to call a prisoner jointly in- 
dicted with him. The latter declined to give 
evidence for applt. unless he was compelled. The 
chairman ruled that, in the circumstances, he was 
neither a compellable nor a competent witness : 
Held: the evidence was properly rejected.—R. v. 
JENNER (1910), 6 Cr. App. Rep. 63, C. C. A. 

4704. One defendant giving evidence for another 
——May be cross-examined to show his own guilt.]— 
R. v. ROWLAND, No. 4034, ante. 





C. Cross-Examination as to Character. 
(a) General Rulc. 


4705. Discretion of judge—To allow  cross- 
examination as to character.|—The trial judge has 
a discretion, with which the ct. is slow to inter- 
fere, whether he will allow cross-examination as 
to character under Criminal Evidence Act, 1898 
(c. 86), 8. 1 (f). . 

Qu.: whether evidence consistent both with 
the story of an accomplice-witness & of deft. is 
corroboration of the former. 

If a witness is put forward by the prosecution 
as an accomplice & a man of bad character, & 
questions are asked in cross-examination by 
prisoner with a view of inducing the jury not to 
accept the evidence given by the witness, such 
questions may be imputations on the character of 
the witness within the meaning of the above 
section.— KR. v. WATSON (1913), 109 L. T. 335; 
29 T. L. R. 450; 23 Cox, C. C. 54335 8 Cr. App. 
Rep. 249, C. C. A. 

Annotation :-——Apld. lh. v. Cohen (1914), 111 L. T. 17. 

4706. Whether admissible—Criminal Evidence 
Act, 1898 (c. 36), s. 1.)—Rt. v. Ennis, No. 3819, 
ante. 

4707. ——.|—Applt. was charged before 
justices sitting as a ct. of summary jurisdiction 
with an offence, & gave evidence on his own 
behalf. The solr. who appeared for the prosecu- 
tion asked applt. in cross-examination whether 
he had been previously convicted of a similar 
offence. ‘The justices disallowed the question as 
being contrary to Criminal Evidence Act, 1898 
(c. 36), s. 1 (f ), & no answer was given to it, the 
solr., however, remarking that he had a certified 
copy of the conviction. The justices convicted 
applt., stating that the above mentioned incident 
was entirely ignored by them in arriving at their 
decision :—-Held: though the question ought not 
to have been asked or the observation made, yet 
Inasmuch as the decision of the justices was not 
affected thereby the conviction was not invalid.— 
BARKER v. ARNOLD, [1911] 2 K. B. 120; 80 








testimony.] — Where ho evidence ap- 
pon against one of several prisoners, 
© ought to be acquitted at the close 
of prosecutor’s case. Qu.: whether 
without such formal acquittal he may : 
be called as a_ witnoss for his co- 
prisoner; semble: not, unless § it 
appease that he has been joined in 


ting perjury or 





| 3 Can. Criin. Cas. 407.—CAN. 
_ £709 i. — — Cross-examination plac- ; 
| wy accused in dilemma-—Of commit- 
admitting previous 
| conviction.}-—On a trial upon an indict- 
ment accused gave evidence on his own 
behalf & in the course of cross-examina- 
tion was asked a question, the answer 
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L. J. K. B. 820; 105 L. T. 112; 75 J. P. 364; 27 
T. L. R. 374; 22 Cox, C. C. 533, D.C. 
Annotation :—Consd. Jenkins v. Feit (1923), 129 lL. T. 95. 


4708. .|—Applt. was convicted of 
obtaining money by false pretences. He appealed 
on the ground that questions were put to applt. 
on cross-examination which only tended to show 
that. he was of a generally fraudulent disposition 
contrary to the Criminal Evidence Act, 1898 
(c. 36), s.1(f). The appeal was allowed.—Rh. v. 
WILSON (1915), 11 Cr. App. Rep. 251; 79 J.T. Jo. 
508, C. C. A. 

Annotation :—Relfd. R. v. Beecham, [1921] 3 K. B. 464. 

4709. Cross-examination placing accused 
in a dilemma—Of committing perjury or admitting 
previous conviction.|—On charges of obtaining 
food & money by false pretences with intent to 
defraud, accused was undefended, & gave evidence 
on his own behalf. The cross-examination of 
accused was of such a nature that he would be 
compelled either to commit perjury or to admit 
@ previous conviction :—Held: such  cross- 
examination was irregular & contrary to the pro- 
visions of Criminal Evidence Act, 1898 (c. 36), 
s. 1 (f), & the conviction must be quashed.— 
R. v. HASLAM (1916), 85 L. J. K. B. 15113 114 
L. T. 6173 25 Cox, C. C. 344; 12 Cr. App. Itep. 
10, C. C. A. 

4710. Cross-examination in nature of a 
trap.|—Where questions are put to a prisoner in 
cross-examination with the object of entrapping 
him into making imputations on the character 
of a witness for the prosecution, & he succeeds 
in dving so, the judge should not upon that ground 
admit evidence of previous convictions or of bad 
character pursuant to Criminal Evidence Act, 
1898 (c. 36), s. 1 (f) (ii).—h. ve. Grour, R. v. 
JONES (1909), 74 J. P. 303; 26 T. L. Ry 59, 60 ; 
3 Cr. App. Rep. 64, 67, C. C. A. 

4711. J|—The ct. is always inclined 
to interpret the answers of a prisoncr in a way 
favourable to him, & the prosecution is not 
entitled to ensnare prisoner into making an attack 
on the prosecution.—R. v. SricgLtEy (1911), 6 
Cr. App. Rep. 106, C. C. A. 

4712. -|—Deft. was charged on in- 
dictment with manslaughter, it being alleged that 
by driving his motor car at an excessive speed he 
ran down & killed a boy. Deft. in cross-cxamina- 
tion was repeatedly asked & pressed to answer the 
question whether he did not buy the motor car 
because it was capable of being driven at high 
speed, & he at last replied, ‘* It did not appeal to 
me for that reason, because I do not care for 
driving at a high rate of speed myself.’”’ The 
prosecution, treating that statement as evidence 
given by deft. of his good character as a driver, 
then asked him whether he had not been repeatedly 
convicted of driving to the public danger, & deft., 
being required by the judge to reply, admitted 
that that was sv. Deft. was convicted :—Held ; 


























R.v. REIMER (1910),12 W. A. L. 1. 91. 
—AUS 

Pp. ——— Question answered without 
eee ee was tried before a 
judge & jury & convicted on a charge 
of theft of money from a passenger 
in a sleeping-car on a specified day. 
Accused, having testified on his own 


er to exclude his testimony.—R. v. | 


HAMBLY (1859), 16 U. CG. ae 
pee ( ) U. Cc. RR. 617. 


PART XII. span re SUB-SECT. 2.— 
- (8). 


oO. Whether admissible.] ~- R. ‘ 
D’Aoust (1902), 22 a, i. me 228 : 
3.0. L. R. 653; 1 0. W. RL 344: 


of which would have involved an 
admission, that he had been previously 
convicted. No circumstances existed 
that would have rendered the question 
&® proper one, & the judge instructed 
accused not to answer & disallowed 
the question :—J/eld ; inasmuch as the 
accused had not in fact auswered the 
question the conviction must stand.— 


behalf, was cross-examined by counsel 
for the Crown, & asked questions 
relating to money which had been lost 
in sleeping-cars on other occasions 
when he had been, as suggested, in such 
cars. The questions were not objected 
to, & were answered by accused, who 
denied all knowledge of such losses. 
The Crown made no attempt to prove 
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the method of cross-examination by which deft. 
had been led to make the above-quoted statement 
could not be approved ; by making the statement 
inthe circumstances he could not be taken to 
have given evidence of his good character within 
the meaning of Criminal Evidence Act, 1898 
(c. 36), 8. 1 (f ) (ii), &, therefore, he ought not to 
have been asked or required to answer the question 
as to his previous convictions & his evidence 
regarding them was inadmissible.—R. v. BEECHAM, 
[1921] 3 K. B. 464; 90 L. J. K. B. 1370; 85 
J.P. 276; 37 T. L. R. 9382; 65 Sol. Jo. 768; 16 
Cr. App. Rep. 26, C. C, A. 

4713. Time for taking objection.|—-Objections 
to questions or answers as to character must be 
taken by counsel at the moment.—R. v. FARRING- 
TON (1908), 1 Cr. App. Rep. 113, C. C. A. 

4714. -]|—Technical objections to the ad- 
mission of evidence must be taken at the trial.— 
R. v. BENSON (1909), 3 Cr. App. Rep. 70, C. C. A. 

4715. .|—Applt. was charged with having 
stolen money & a bank book from the prosecutor 
in a public-house; applt. & several other men 
were present at the time of the theft, & the bank 
book was found in the applt.’s pocket. The 
defence set up was that one or more of the other 
men had committed the theft & had put the bank 
book into applt.’s pocket, & when two of these 
men were called as witnesses for the prosecution, 
they were asked questions by applt.’s counsel 
with a view to show that they had committed the 
theft. Applt. was called as a witness for the 
defence &, without objection by his counsel, was 
asked questions by counsel for the prosecution 
as to a previous conviction :—Held: the nature 
& conduct of the defence were such as to involve 
imputations on the character of witnesses for the 
prosecution, within Criminal Evidence Act, 1898 
(c. 36), s. 1 (f ) (ii), & therefore the accused could 
be cross-examined as to previous convictions. 

The absence of objection by prisoner’s counsel 
at the trial to the admissibility of the cross- 
examination as to previous convictions is not 
conclusive, but may have an important bearing 
upon the question whether prisoner should be 
allowed to raise the question of its admissibility 
on appeal.—R. v. Wupson, [1912] 2 K. B. 464; 
81 lL. J. K. B. 861; 107 L. T. 313 76 J. P. 421; 
28 T. L. R. 459; 56 Sol. Jo. 574; 23 Cox, C. C. 
61; 7 Cr. App. Rep. 256, C. C. A. 

Annotations :-—Apld. R. v. Watson (1913), 109 L. T. 335. 

Distd. R. v. Biggin, [1920] 1 K. B. 213. 

4716. Questions by judge.|—A judge in en- 
deavouring to help a prisoner by showing that he 
had not a bad character, elicited the fact that he 
had been previously convicted. The evidence 
against prisoner was slight, but, although the 
judge warned the jury to pay no attention to the 
fact that had bcen elicited, he was convicted. 
The judge, in certifying that the case was fit for 
appeal on the ground of this error, said that he 
was not satisfied that it might not be possible that 
had it not been for this knowledge applt. might 
have been acquitted. The conviction was quashed. 
—R. v. HemMiInaway (1912), 77 J. P. 15; 29 
T. L. R.13; 8 Cr. App. Rep. 47, C. C. A. 
Annotation :—Refd. R. v. Redd, [1923] 1 K. B. 104. 


4717. .]—Prisoner, charged with looting a 
shop during a riot, alleged that he was pushed into 














the facts suggested. The trial judge 
directed the jury to disregard these 
questions & answers & any infcrences 
suggested by them:—Held: full 


dut 


justice was done to accused by the 
trial judge’s direction, & it was his 
to give such direction, indepen- | 475; 
dently of whether the questions wore 
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the shop, & in giving evidence he stated that he 
had been in the army in 1916, 1917 & 1918, & in 
the merchant service in 1919. He was closely 
questioned by the recorder as to his alleged service 
in the army & merchant service, & was warned 
that if he persisted in his statements the matter 
would be pursued further. He admitted eventually 
that he was not in France in the early part of 1918, 
& that he was not in the army in 1916. He was 
convicted, & appealed on the ground that the 
questions asked were contrary to the provisions 
of the Criminal Evidence Act, 1898 (c. 36), s. 1, 
as tending to show that he was previously of bad 
character :—Held: the questions put by the 
recorder, taken either individually or as a whole, 
tended to show that accused was of bad character 
or had previously committed a criminal offence, & 
were improper ; the ct. could not say that if the 
questions had not been put the jury were bound to 
arrive at the same verdict; the appeal must be 
allowed & the conviction quashed.—R. v. RAt- 
CLIFFE (1919), 89 L. J. K. B. 135; 122 L. T. 384 ; 
84 J.P.15; 26 Cox, C. C. 5543 14 Cr. App. Rep. 
95, C. C. A. 
Annotation :—Refd. R. v. Redd, [1923] 1 K. B. 104. 

4717a. Effect of inadmissible question.—Previous 
conviction. |—If questions are asked, in the course 
of summary proceedings, of accused, which con- 
travene Criminal Evidence Act, 1898 (c. 36), 
s.1(f), itis not a universal rule that the informa- 
tion must be dismissed ; the mere asking of such 
questions is not conclusive, but the ct. should con- 
sider whether the impression made upon its mind 
by these questions, or the answers given to them, 
can or cannot be effaced when the task of forming 
the judgment arises, & whether upon the rest of 
the evidence, that is to say, the evidence which 
is not open to any observation, the materials are 
such as to lead to a conviction.—JENKINS v. FEIT 
(1923), 129 L. T. 95; 87 J. P. 129; 39 T. L. R. 
467; 67 Sol. Jo. 706; 27 Cox, C. C. 427, D.C. 


(b) When relevant to Offence charged. 


4718. Commission of other similar acts.|—Ji. v. 
CHITSON, No. 4010, ante. 

4719. .J—h. v. THOMSON, No. 3997, anle. 

4720. To substantiate identification.|— 
PERKINS v. JEFFERY, No. 3941, ante. 

4721. To rebut issue raised by defence.|—-Applt. 
& four other men were convicted for conspiring 
by means of false pretences to defraud the pro- 
secutor, the false pretences alleged being the 
holding of a mock auction. 

Defts. denied the false pretences & also alleged 
that they were all merely the servants of a woman 
who was the proprietress of the auction business. 
Applt. gave evidence & was asked in cross-examina- 
tion whether it was not the fact that he & the 
proprictress of the business were at the date of the 
offence living together as man & wife. Applt. 
answered the question in the affirmative. Applt. 
appealed against his conviction on the ground that 
this question was a contravention of Criminal 
Evidence Act, 1898 (c. 36), s. 1 (f), in that it 
tended to show that he was a person of bad charac- 
ter :—Held: the defence having raised the issue 
that defts. were only the servants of the pro- 
prietress of the business, it was material to show 
what were the real relations existing between her 
& applt., & the question was therefore admissible. 
—R.v. KURASCH,[1915]2 K.B. 749; 84L.J.K.B. 








properly asked or not.—R. v. Hurp 
(1913), 23 W.L. R. 812; 10D. L. RR. 

5; 4W.W.R.185; 21 Can. Crim. 
Cas. 98.—CAN. 
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1497; 113 L. T. 431; 79 J. P. 399; 25 Cox, C. C. 
55; 11 Cr. App. Rep. 166, C. C. A. 

4722. .|—When a matter is distinctly rele- 
vant to the defence set up, a question about it in 





cross-examination of deft. even though the answer, 


may incriminate him is admissible within Crimin 
Evidence Act, 1898 (c. 36), 8. 1 (f) (ii).—R. v. 
O’DONNELL (1917), 12 Cr. App. Rep. 219, C. C. A. 
4723. To corroborate evidence of accomplice. |— 
R. v. KENNAWAY, No. 3922, ante. 
See, also, Sect. 4, ante. 


(c) When Accused or Witness gives Evidence of 
good Character. 

4724. Witnesses to character.|—If upon the trial 
of a prisoner he calls witnesses to character, the 
prosecutor may in answer show that he had pre- 
viously been charged with or indicted for a similar 
offence. 

But the prosecutor will not be allowed to give 
evidence of any such charge or indictment made 
& preferred contemporaneously with that under 
consideration. It must have been so made or 
preferred antecedently to be admissible on 
evidence.—R. v. Rogers & ELuiorr (1846), 10 
J. P.170. 

4725. -—— Not when evidence is unsolicited.]— 
R. v. REDD, No. 3820, ante. 

4726. Evidence by accused.|--The ct. refused 
to reduce a sentence of 21 months’ hard labour. 





conviction of which he complained was duc to 

his defence that his character was good.—R. v. 

WILLIAMS (1908), 1 Cr. App. Rep. 20, C. C. A. 
4727. -|—Qu.: whether prisoner who gives 





evidence tha e is i 
evidence t. rat he is in respectable employment 


Ile was 
for how 


when he was arrested, ‘“I am a respectable man ; 
I am carning my living; I never robbed anyone 
of a penny.’ Upon this, cross-examination as to 
credit was introduced, & proceeded with in spite 
of objections :—Held: if applt. gave evidence of 
what he said to the police officer, & that was only 
to be taken to be evidence of that statement, a 
way out of the above Act was at once made, 
because prisoners would be told that they had 
merely to make a statement alleging good character 
when they were arrested, & that could be made 
evidence at the trial without their being them- 
selves attacked, & evidence as to recent employ- 
ment & its duration was not evidence of good 
character.—R. v. SOLOMON (1909), 2 Cr. App. 
Rep. 80, C. C. A. 


-innotations :-—Refd. Ibrahim v. l., [1914] A. C. 599: QR. v. 
Beecham, [1921] 3 K. B. 464. pcre da: 
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4725 i. Witnesses to character—Notl —-Held 
when evidence is unsolicited.]|—Even 
after cvidence of  prisoner’s good 
character has been made by the cross- 
Gxamination of Crown witnesses, the 
prosecution is entitled to prove his 
general reputation & not particular 
acts of misconduct.—R. v. LONG 
(1902), Q. R. 11 K. B. 328.—CAN. 


4726 i. Evidence dy accused.] — 
Prisoner in examination-in-chief gave 
evidence that she was a certified mid- 
wife & had carried on that business for 
15 years at her house & used to deliver 
matornity cases there. In  cross- 
cxamination she was asked, ‘‘ How long 


ee 


- Rep. 149, C. CO. A. 
A statement to the jury of applt.’s previous | 
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4728. .|—Applt. was convicted of larceny. 
The appeal was upon the ground that there had 
been a miscarriage of justice owing to applt. 
having been cross-examined as to previous con- 
victions, 

Applt. went into the box, & after Devine said 
he was a Roman Catholic, asked to read a letter, 
which was allowed. In the letter applt. stated 
that he had attended mass & service for over 
36 years, & that he had ‘‘ never taken any article 
from his Faith.’’ The letter showed that he was 
a member of several religious societies. 

If prisoner merely calls the prosecutor or one of 
lis witnesses a liar, his character cannot forthwith 
be attacked, but there is no ground whatever for 
granting leave to appeal (per Cun.).—R. v. FER- 
GUSON (1909), 2 Cr. App. Rep. 250, C. C. A. 

4729. .j}—Under Criminal Evidence Act, 
1898 (c. 36), s. 1 (f ) (ii), a person charged with an 
offence & called as a witness, who has given 
evidence of his own good character, may be asked 
& required to answer a question tendirtg to show 
that he has been convicted of an offence other 
than that with which he is then charyed, notwith- 
standing that that other offence was committed 
subsequently to the offence with which he is then 
charged.—lht. v. Woop, [1920] 2 K. B. 179; 89 
L. J. K. B. 4853; 123 L. T. 335; 84 5. P.92; 64 
Sol. Jo. 409; 26 Cox, C. C. 617; 14 Cr. App. 








Elicited by cross-examination.]-—Scc Nos. 
3821-3823, ante. 


(d) When Defence involves Imputations on Character 
of Prosecutor or Witnesses for Prosecution. 


LDl, Ue Ue. “Le 

4732. Attack on general veracity of prose- 
cutor—Sufficient.|An attack on the general 
veracity of the prosecutor is a sufficient imputa- 
tion within Criminal Evidence Act, 1898 (c. 36), 
s. 1 (f) (ii), to justify cross-examination as to 
previous conviction.—R. v. RAppoitr (1911), 6 
Cr. App. Hep. 156, C. C. A. 

4733. Calling witness a liar—Insufficient.] 
—-Upon the trial of an indictment for conspiring 
by false pretences to induce the prosecutor to sell 
a mare, the prosecutor gave evidence that one of 
defts. had previously offered to buy the mare on 
credit. Deft. in question was called as a witness 











' for the defence, & was asked in cross-examination, 


| ‘* Did you ask the prosecutor to sell you the mare 


in April, or has he invented all this ? ”’ 


is it sifice a child was born at your 
house ¢ ’’ & she answered ‘“‘ 2} years ’’: 
: the question was relevant & 
admissible as tending to rebut the 
defence that the acts of prisoner were 
hot done to procure abortion & to 
auswer evidence the effect of which was 
to suggest the good character of 
prisoner. —R. v. GRAHAM, (1915) V.L. QR. 
402.—AUS. 
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4738 i. Whatamountstoimputation— 
Calling witness a liar—I a aller a 
Upon a trial by presentment for 
offences, one of the issues was whether 
or not prisoner was one of three porsons 


To which 


he replied, ‘‘ No, it is a lie, & he is a liar.’’ Counsel 





who were driven in a motor-car on the 
occasion in question. A witness, who 
was the sole witness for the prosecution, 
identified prisoner as a person whom 
he had then driven. Prisoner pleaded 
not guilty & relied on the defence of 
alibi. ter giving evidence he was 
cross-examined & in reply to questions 
stated that the witness was a liar & 
suggested that he was an accessory to 
another person who was then being 
tried for similar offences. He was 
thereupon, notwithstanding objection, 
cross-exalnined as to prior convictions 
which he admitted. On appeal :— 
Held: the answers in cross-examina- 
tion in relation to the witness were 
part of the caso for the prosecution & 
therefore the nature or conduct of the 


certain 
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for the prosecution was thereupon allowed to 
cross-examine deft. as to previous convictions :— 
Held: deft.’s answer amounted only to an em- 
phatic denial of the truth of the charge against 
him; the nature or conduct of the defence was 
not such as to involve imputations on the character 
of the prosecutor within the meaning of Criminal 
Evidence Act, 1898 (c. 86), s. 1 (f) (it), & there- 
fore deft. was not liable to be cross-examined as 
to his previous character.—R v Rovuss#, [1904] 
1K.B.184; 73L. J. K. B. 60; 89 L. T. 677; 68 
J. P. 14; 52 W. R. 236; 20 T. L. R. 683 48 
Sol. Jo. 85 ; 20 Cox, C. C. 692, C. C. R. 


Annotations :-—Folld. R. v. Grout (1909), 26 T. L. R. 60. 
Refd. lt. v. Bridgwater (1904), 74 L. J. K. B. 35: f=. «. 
uc (1912), 76 J. P. 421; HR. wv. Jones (1923), 87 J. P. 











4734. —— ——.]—R. v. FERuuson, No. 
4728, ante. 
4735. Suggestion that witness for prosecu- 


tion committed the offence—Sufficient.|-Where a 
prisoner makes a statement on oath in her own 
defence, to the effect that one of the witnesses for 
the prosecution committed the offence for which 
she 1s indicted, the nature of the defence is such 
as to involve imputations on the character of that 
witness within the meaning of Criminal Evidence 
Act, 1898 (c. 36), s. 1, even though such statement 
relates only to facts material to the actual charge 
for which prisoner is then being tried, & not to 
any antecedent facts, & is not made for the 
purpose of casting imputations, but only as a 
necessary part of the defence.—R. v. MARSHALI. 
(1899), 63 J. P. 36. 

Annotation :-—Consd. R. v. Hudson, [1912] 2 K. B. 464. 











4736. J|—R. v. Hupson, No. 
4715, ante. 
4737. Suggestion that  prosecutrix a 





‘* drunken wastrel ’’—Sufficient.|—R. v. Hommes 
(1899), Jimes, Jan. 31. 

4738. -- Suggestion that witness keeps a 
disorderly house-—Sufficient.|—To suggest in cross- 
examination that a witness for the prosecution 
keeps a disorderly house falls within the express 
terms of Criminal Hvidence Act, 1898 (c. 36), s. 1 
(f) (ii) & exposes prisoner to the risk of his past 
life being inquired into. 

By leave of ct. fresh evidence can be called for 
defence.—R. v. MORRISON (1911), 75 J. P. 272; 
22 Cox, C. C. 214; 6 Cr. App. Rep. 159, C. C. A. 

4739. Suggestion that prosecutor a habitual 
drunkard-—Insufficient.|—Applt. cross-examined 
the prosecutor with a view to showing that the 
prosecutor was not only drunk at the time he said 
he was robbed, but was a habitual drunkard. 
The judge allowed applt. to be cross-examined as 
to previous convictions :—Held: the imputations 
made by applt. did not bring the case within 
Criminal Evidence Act, 1898 (c. 36), s. 1 (f ) (ii), 
& therefore the conviction would be quashed.—- 
R. v. WESTFALL (1912), 107 L. T. 463; 76 J. Pp. 
335; 28 T. L. R. 207; 23 Cox, C. C. 185; 7 
Cr. App. Rep. 176, C. C. A. 


Annotations :—Consd. R. v. Hudson, [1912] 2 K. B. 464. 
Reta. R. v. Roberts (otherwise Spalding) (1920), 37 T. L. R. 











defence did not involve imputation on 
the character of any witness for the 
prosecution within Crimes Act, 1915 
(No. 2) (No. 2789), 8. 2 (5) (6), & cross- 
examination as to prior convictions 
was inadmissible & conviction quashed. 
--R.o. EVERITT, [1921] V. L. R. 245.—~ 


robbery & 
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4740. Imputations against witness of ad- 
mittedly bad character—Suflicient.|—R. v. WATSON, 
No. 4705, ante. 

4741. -|—To suggest that a 
witness for the prosecution, tendered as an 
accomplice & a person of bad character, has com- 
mitted a crime other than that he has admitted, 
is an imputation within Criminal Evidence Act, 
1898 (c. 36), s. 1, (Ff) (i). 

The practice of the C. C. A. is to require cor- 
roboration of an accomplice’s evidence even though 
it be not required by statute.—R. v. COHEN (1914), 
lll L. T. 77; 24 Cox, C. C. 216; 10 Cr. App. Rep. 
91,0. C. A. 

Annotations :—Consd. R. v. Baskerville, [1916] 2 K. B. 658. 

Expld. R. v. Willis, [1916) 1 K. B. 933. 


4742. Suggestion that prosecution is due 
to desire for revenge—Sufficient.|—A suggestion 
that the prosecution is due to a desire for revenge 
is an imputation within Criminal Evidence Act, 
1898 (c. 36), 8 1 (f) (ii).—R. v. ROBERTS (OTHER- 
WISE SPALDING) (1920), 37 T. L. R. 69; 15 Cr. 
App. Rep. 65, C. C. A. 

4743. Suggestion of consent in rape— 
Sufficient.])—R. v. FISHER (1899), Zimes, Jan. 31; 
sub nom. R. v. , 34 L. Jo. 100. 


Annotations -—Consd. R. v. Bridgwater (1904), 74 L. J. K. B. 
35. Dbtd. R. v. Shecan (1908), 72 J. P. 232. 


4744, - Insufficient.|——Prisoner was 
indicted for a rape upon a woman of full age. 
Sworn as a witness upon his own behalf he alleged 
that the acts complained of took place with the 
consent of the prosecutrix :-—Held: this was not 
a defence such as to involve imputation on the 
character of the prosecutrix within the meaning 
of Criminal Evidence Act, 1898 (c. 36), s. 1 (f) (11), 
































‘so as to entitle the prosecution to cross-examine 


as to previous convictions.—R. v. SHEEAN (1908), 


72d. PP. 23823 24 7T. i. RR. 459; 21 Cox, ©. C. 561. 


pees ee ee et ee 


Sufficient, |J—At the trial of a charge of 
receiving, 
accused cross-examined a witness for 
with the view 
ng that, he was guilty of receiving 
the property alleged to have been 
Witness denied guilt. Accused 
Ss. gave evidence & leave was 
cross-examine him as to prior con- 
victions on the ground that the nature 


| rape upon a girl of 13. 


Annotations :—-Consd. R. 7. Preston, [1909] 1 K. B._ 568. 


Refd. R. ». Morgan (1910), 5 Cr. App. Rep. 157; Kk. vw. 

Jones (1923), 87 J. P. 147. Mentd. R. v. Wright (1910), 

o Cr. App. Rep. 131. 

4745. Suggestion that story of rape is 
invented-——Sufficient.|—-Prisoner was indicted for 
He gave evidence on his 
own behalf, &, in cross-examination, he was asked 
whether the girl had invented the story, to which 
he replied that she had not invented it herself ; 
& on being asked who had, said it was her mother, 
the prisoner’s wife, who was a witness in the 
case. In answer to further questions prisoner 
said his wife wanted to get rid of him, & that he 
had heard his children say that another man had 
been coming to the house in his absence. Counsel 
for the prosecution then said, ‘‘ You suspect your 
wife of immoral relations with another man,’’ to 
which the prisoner replied, ‘‘ Yes.’’ Thereupon 
counsel for the prosecution was allowed to put 
questions to prisoner under Criminal Evidence 
Act, 1898 (c. 36), s. 1 (f) (11), as to his relations 
with another girl, who was a witness in the case, 
which, if established, amounted to a criminal 
offence, but the prisoner denied those relations. 
The prisoner was convicted :—Jfeld: the answers 
given by prisoner in cross-examination were not 
necessary for the ‘‘ conduct of the defence,” & 
as they involved imputations on the character of 





or conduct of the defence involved 
imputations un the character of a wit- 
ness for the prosecution. Accused wat 
convicted. On appeal :—Held : unde: 
Crimes Act (No. 2), 1915, 8. 2 (5), cross: 
examination of accused as to his prio} 
convictions was rightly allowed.—fh. 
Cee (1919) V. L. RR. 596.— 
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a witness for the prosecution, the questions as to 
prisoner’s relations with the other girl were 
properly allowed.—R. v. Grout, R. v. JONES 
(1909), 74 J.P. 30; 26 T. L. R. 59, 60; 3 Cr. App. 
Rep. 64, 67, C. C. A. 

4746, ——— Imputations on conduct of police— 
Sufficient.]—R. v. FisuEer, No. 4743, ante. 

4747, Insufficient.|—-A prisoner who 
was arrested in possession of stolen property said 
in answer to the charge that he was acting under 
instructions from a detective, & at the trial at 
quarter sessions the detective was cross-examined 
as to whether he had not employed prisoner as 
an informer :—Held: the nature or conduct of 
the defence was not such as to involve imputations 
on the character of the witnesses for the prosecu- 
tion under Criminal Evidence Act, 1898 (c. 36), 
g. 1 (f) (ii), so as to render prisoner liable when 
called in his own defence to be cross-examined as 
to previous convictions.—-R. v. BRIDGWATER, 
(1905) 1 K. B. 131; 74 L. J. K. B. 35; 91 LL. T. 
838; 69 J. P. 26; 53 W. R. 415; 21 T. L. R. 
69; 49 Sol. Jo. 69; 20 Cox, C. C. 737, C. C. R. 
Annotations: Consd. R. v. Preston, [1909] 1 K .B. 568; 

R. v. Hudson, [1912] 2 K. B. 464. Refd. R. v. Westfall 

(1912), 107 L. T. 463; R. v. Watson (1913), 8 Cr. App. 

Rep. 249; R. v. Roberts (otherwise Spalding) (1920), 

15 Cr. App. Rep. 65; R. v. Jones (1923), 87 J. P. 147. 

Mentd. RK. v. Biggin (1919), 83 J. P. 293. 

4748. -|—Upon the trial of an 
indictment for an offence one of the issues was 
whether deft. was the man who was seen near the 
place where the offence was committed. Two 
witnesses identified deft. at the police station as 
the man they had seen near the place, but a third 
person failed to identify him. With respect to 
this latter occasion deft. in his evidence stated 
that the police inspector, who was present on 
the occasion & who gave evidence for the prosecu- 
tion, said to the constable who was sent to bring 
the person in for the purpose of seeing whether he 
could identify deft., ‘“‘ the second,’ or something 
like it; that he, deft., was placed second from one 
end of a row of men; & that the person who was 
brought in did not pick him out, but picked out 
the man who was second from the other end. 
Counsel for the prosecution was then allowed to 
ask deft. whether he had not been convicted on 
previous occasions. No reliance was placed upon 
the above evidence in support of the defence, nor 
was the defence conducted on the footing that the 
inspector’s evidence ought not to be believed :— 
Held: the allegation of deft., so far as it reflected 
on the inspector, was made with reference to the 
conduct of the identification proceedings, which 
were relevant to the defence; though the 
identification on the particular occasion had 
failed, & therefore the allegation was not strictly 
relevant to the defence, it was natural for deft. to 
make some comment on those proceedings; & 
the nature or conduct of the defence was not such 
as to involve imputations on the character of the 
inspector within the meaning of Criminal Evidence 
Act, 1898 (c. 36), s. 1 (f) (il), so as to allow deft. 
to be cross-examined as to previous convictions.— 
It. v. PRESTON, [1909] 1 K. B. 568; 78 L. J. K. B. 
335; 100 L. T. 303; 73 J. P. 173; 25 T. L. R. 
280; 53 Sol. Jo. 322; 21 Cox, C. C. 773; 2 Cr. 
App. Rep. 24, C. C. A. 


Annotations :—Consd. R. v. Hudson, [1912] 2 K. B. 464; 
R. v. Roberts (otherwise sparding) ieee % 15 Cr. App. Rep. 
- 147. 

















65; R.v. Jones (1923), 87 J. efd. R. v. Wright 
ae ea App. Rep. 131; R. v. Westfall (1912), {07 


; R. vo. Watson (1913 » 8 Cr. App. ae :. 
R. v. Biggin, [1920] 1 K. B. 213. EPSP anes 
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4755 i. Hvidence against co-defendant 
J.——-VOL. XIV. 





—Right to cross-examine.|—Where two 
persons were jointly indicted the 
evidence of one is legally admissible 
to inculpate the other & the latter is 
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4749, Sufficient.|,—-A suggestion by 
prisoner that admissions made by him when in 
custody were obtained from him by the bribes 
or threats of a police officer is an imputation 
within Criminal Evidence Act, 1898 (c. 36), 
s. 1 (f) (ii), & on that ground questions as to 
applt.’s character were properly admitted.— 
R. v. WRIGHT (1910), 5 Cr. App. Rep. 131, C. C. A. 

4750. .|\—During applt.’s trial 
on a charge of burglary his counsel, acting on 
instructions, stated that his client’s case was that 
there was no genuine evidence against him, but 
that the police had invented a confession by him 
& had obtained four remands when the case was 
before the magistrates to enable them to perfect 
their scheme :—Held: the nature & conduct of 
the applt.’s defence was such as to involve imputa- 
tions on the character of the police who had given 
evidence for the prosecution & he had rightly been 
cross-examined as to his previous convictions.— 
R. v. JONES (1923), 87 J. P.147; 39 T. L. R. 457; 
67 Sol. Jo. 7513; 17 Cr. App. Rep. 117, C. C. A. 

4751. Imputations on character of dead 
prosecutor—Insufficient.|—Applt. was indicted for 
murder. The defence set up was that the act had 
been done in self-defence, the killed man having 
made improper overtures to the applt., & on these 
being rejected had violently assaulted him. 
Questions were addressed to applt. in cross- 
examination which had no relevance to the charge 
of murder, but which tended to show that applt. 
had previously committed an offence other than 
that for which he was being tried. No evidence 
had been given or questions asked to show that 
applt. had a good character. The questions 
although objected to, were admitted on the grounds 
that the dead man was the prosecutor & that the 
defence involved an imputation upon his character, 
& because they tended to show that applt. did not 
always speak the truth. Applt. was convicted of 
manslaughter & appealed :—Held: the questions 
were not admissible on the ground that the defence 
involved an imputation on the character of the 
dead man inasmuch as he was not the prosecutor 
within the meaning of Criminal Evidence Act, 
1898 (c. 36), s. 1 (4), & the questions were not 
admissible to prove that applt. did not always 
speak the truth, & therefore the conviction must 
be quashed.—R. v. Biaain, [1920] 1 K. B. 213; 
s9L. J. K. B. 99; 83 J. P. 293; 36 T. L. R. 17; 
26 Cox, C. C. 545; 14 Cr. App. Rep. 87, C. C. A. 
aan -—Refd. R. v. Ratcliffe (1919), 89 L. J. K. B. 

J. 




















4752. Whether warning to accused necessary. |— 
R. v. BENSON, No. 4714, ante. 

4753. Accused not to be trapped into attacking 
prosecution.]|—R. v. GRouT, R. v. JONES, No. 4710, 
ante. 

4754, ———.]|—NR. v. SeiaLtey, No. 4711, ante. 


(ec) When Evidence given against Another for same 
Offence. 


4755, Evidence against co-defendant—Right to 
hadley na a deft. gives evidence on 
his own behalf, counsel for another deft. cannot 
ask him further questions on behalf of his client 
without giving the prosecution the right of reply. 
But if the evidence given by the witness has been 
hostile to another deft., counsel for such deft. 
has the right to cross-examine without giving 
such right of reply.—R. v. PaGeT (1900), 64 J. P. 
281. 
entitled to cross-examine the for 


R. v. MARRIOTT (1908), 8S. R. N.S. 
350.—AUS. 
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Sect. 12.—Competent and compellable witnesses : 
Sub-sect. 2, C. (e); sub-sect. 8, A. (a).] 


4756. As to character.] — The 
Criminal Evidence Act, 1898 (c. 36), was passed, 
the object of which was to enable prisoners to be 
called as witnesses on their own behalf... . I 
think that it occurred to the Legislature that 
cases might arise, where prisoners were jointly 
indicted, in which one prisoner might give evidence 
attacking the other prisoner, because clause (f) 
of s. 1, after limiting the right to cross-examine 
a prisoner, by providing that he shall not be asked 
questions tending to show that he has committed 
other offences or is of bad character, goes on to 
remove that restriction in certain cases, one of 
which is, where prisoner ‘has given evidence 
against any other person charged with the same 
offence.’ I think that the most ordinary case of 
that would be where there are two or more 
prisoners jointly indicted. ... 1 think that the 
ordinary case of two or more prisoners being 
jointly indicted for the same offence is exactly 
the case where general cross-exmination ought to 
be allowed (LORD ALVERSTONE, C.J.).—R. v. 
ILTADWEN, [1902] 1 K. B. 882; 711. J. K. B. 581 ; 
86 L. T. 601; 66 J. P. 456; 50 W. RR. 589; 18 
T. L. R. 555 3 20 Cox, C. C. 206, C. C. R. 
Annotations :—Refd. R. v. aad & Ward (1908), 1 Cr. 

App. Rep. 177; R. v. Macdonnell (or Macdonald) (1909), 


2 Cr. App. Rep. 322; R.v. Paul, R. v. McFarlane, [1920] 
2K. LB. 183. 








SUB-SECT. 3.---EVIDENCE OF WIFE OR IITUSBAND 
OF ACCUSED. 
A. At Common Law. 
(a4) For or against Accused. 

4757, General rule—Not admissible.|—ANON. 
(1612), 1 Brownl. 47; 123 K. R. 656. 

4758. -|—A wife cannot be admitted, 
at common law, to give evidence against her 
husband or vice versd, in any indictable crime other 
than treason.— GRIGGS’S CASE (1660), T. Raym. 1; 
83 E. R. 1. 

4759. -]—A wife shall not be called 
in any case to give evidence even tending to 
criminate her husband. In a case of settlement, 
where a marriage in fact had been proved between 
two paupers, the first wife of the husband is not a 
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4757i. General rule-—Not admissible.} | 


rance Act, is an assault on a peace | 
officer in the due execution of his duty, 
& indictable under R. S. C., 6. 162, 8. 34. 
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competent witness to prove a former marriag. 
with him, because such evidence shows him t« 
have been guilty of bigamy.»—R. v. CLIVIGHI 
(INHABITANTS) (1788), 2 Term Rep. 263; 100 BE. R 
143. 


cattle :—Dbtd. R. v. All Saints Worcester (1817 
6 


.& 8.194. Consd. R. v. Bathwick (1831), 2B. & A 
639. Refd. Aveson v. Kinnaird (1805), 6 East, 188 
Henman v. Dickinson (1828), 5 Bing. 183; Stapleton v 
Crofts (1852), 18 Q. B. 367. 


4760. .|—Husbands & wives cannot 
in any case be witnesses either for or against 
each other.—Davis v. Dinwoopy (1792), 4 Term 
Rep. 678; 100 E. R. 1241. 

Annotations :—-Consd. Gr v. Taylor (1828), 5 Russ. 19. 
Reid. lt. v. Bathwick (1831), 9 ¥ T. O. S. M. C. 103 ; 
Stapleton v. Crofts (1852), 18 Q. B. 367. 

4761. Conspiracy.}—: Indictment 
against the wife of S. & others, for a conspiracy 
in procuring S. to marry :—-Held: (1) S. was not 
a competent witness in support of the prosecution ; 
(2) in all cases where husband & wife are admissible 
witnesses against each other, they are also admis- 
sible for each other.—-R. v. SERJEANT (1826), Ry. 
& M. 352, N. P. 

Annotation :—Refd. Reeve v. Wood (1864), 5 B. & 8. 364. 
4762. SRD ae wife is not an admissible 

witness against her husband in support of a charge 

of desertion of wife & children prepared by the 

parish under Vagrancy Act, 1824 (c. 83). , 
The general rule is that. a wife is not admissible 

as a witness for or against her husband, except 

in civil cases. But in criminal matters, from an 
early period, beginning with Jord Audley’s Case, 

No. 628, ante, there was an exception to the rule, 

which went on the principle that where the offence 

charged touches the person of the wife, & she 
must be cognisant of it, & may be the only person 
who is cognisant of it, then the wife is an admissible 
witness against her husband. That applies to all 
cases where there is personal violence inflicted by 

the husband on the wife (BLACKBURN, J.).—- 

REEVE v. Woop (1864), 5 B. & S. 364 ; 5 New Rep. 

173; 34L. J. M.C. 15; 384 L. J. Q. B. 24; 11 

L. T. 449; 29 J. P. 2143; 11 Jur. N.S. 201; 18 

W. RR. 154; 10 Cox, C.C. 58; 122 E. R. 867. 

Annotations :—-Consd. R. v. London Corpn. (1886), 16 
Q. B. D. 772. Refd. Public Prosecutions Director v. 
Blady (1912), 106 L. T. 302. 

4763. Larceny of husband’s pro- 
perty.|— Upon the trial of a married woman jointly 
with another person for larceny of the property 























before this trial she had redeemed 
herself & left her husband :—/feld : her 
evidence was not admissible.—R. v. 


—On trial of deft. on an Indictment, 
his wife cannot be admitted as a 
witness.— Rh. v. HUMPHREYS (1853), 9 
U.C. RR. 337.— CAN. 

4757 ii. -J—Evidence of a 
wife is inadmissible against her hus- 
band.—R. Vv. BROWN, 11920) Cc. 7}, D. 
20.~—S. AF. 














q. Bigamy.J—In a case 

of bigamy, the cvidence of the first 

wife is not admissible, nor is that of the 

second wife until the first marriage is 

aay v. TUBBER (1852), 1 
. R. 98.—CAN. 











Yr. -]—In an _ in- 
dictment for bigamy, the first wife 
cannot, be allowed to testify cither for 
or against prisoner.—R. v McQUIGGAN 
(1852), 2 L. C. R. 340.—CAN. 











8. J—The first 
wife is not admissible as a witness to 
prove that her marriage with prisoner 
was invalid.—R. v. MADDEN (1857), 
14 U. C. R. 588.—CAN. 


: Assault on  con- 
stable.}—-An assault on a constable 
uttempting to serve a summons issued 
by a magistrate on information 
charging violation of Canada Tempe- 


ed 





On the trial of an indictment for such 
assault the wife of deft. is not a com- 
Meee witness on his behalf.—Mac- 
baw v. R. (£889), 168. C. RK. 393.-— 


ree 





a. - Assault occasioning 
bodily harm.}-—It. v. NAN-B-QUI8S-A-KaA 
(1889), 1 Terr. L. R. 211.—CAN. 


b. : False pretences.)—~Iin 
&® prosecution for obtaining money 
by false pretences deft.’s wife is neither 
t Competent nor a compellable witness 
for the Crown.— It. v. ALLEN (1913), 








41 N. B. RR. 516; 14 EB. iL. R. 403 
14 D. L. R. 825; 22 Can. Crim. Cas. 
124.—CAN. 








Cc. Murder.}— On a 
trial for murder a woman was called 
as witness by the Crown, who had 
married accused according to Indiau 
custom about 20 years previously & 
had several children by him. Accused 
had been married by Indian custum to 
two other women who were still living, 
but they had redeemed themselves, 
t.é., purchased their release from 
marriage by Indian custom before his 
marriage to witness. The witness gave 
evidence to the effect that a short time 


WILLIAMS (1921), 37 Can. Crim. Cas. 
: Adultery with native.) 
-—-Where the adultcrer & the wife are 
charged jointly with a contravention 
of Natives Adultery Ordinance the 
evidence of the husband is Inadmissible 
against the wife.—L. v. TSHALIANIKA 
& KreTEKWA, [1917|]S8. R. 32.—S. AF. 

e. —— ——.]— JR. ZINDE, 
{1917] S. ht. 30.—S. AF. 

f. ——— Rape on wife before 
marriage.J]—A wife is not a competent 
witness to prove a charge of rape 
committed upon her by her husband 
before her marriage, where the parties 
have voluntarily lived together as man 
& wife since the marriage.—R. v. 
McKay, 2 J. R. N.S. 71.—N.Z, 


g.—-— -—— Indecent assault on 
wife before marriage.]}—A wife will not 
be comer ee to give evidence against 
her husband where be is charged witb 
indecently assaulting & carnally know- 
ing her before marriage.—R. v. GRBICIHI 
(1910), 29 N. Z. L. R. 1045.—N.Z. 
4763i. —— Larceny of husband’s 
_roperty.J—A. wife living separate from 

















i her husband was charged with theft 
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usband, the husband was called as a witness 
coat his wife :—Held: the evidence of the 
husband was improperly received, & the con- 
viction which had taken place founded upon it 
was bad as against both prisoners.-—R. v. BRITITE- 
TON (1884), 12 Q. B. D. 266; 53 L. J. M. C. 83; 
_. . 7 276; 48 J. P. 205; 382 W. R. 463; 15 
Cox, C. OC. 431, C. C. R. 

4764. J—Deft. was charged before 
a ct. of summary jurisdiction under Vagrancy 
Act, 1898 (c. 39), s. 1, with knowingly living 
wholly or in part on the earnings of prostitution. 
The person on the earnings of whose prostitution 
he was alleged to be living was his wife, & the 
prosecution was commenced by her :—Held: 
the wife was not an admissible witness for the 
prosecution under Criminal Evidence Act, 1898 
(c. 86), 8s. 4.—PUBLIC PROSECUTIONS DIKECTOR v. 
Buapy, [1912] 2 K. B. 89; 81 L. J. K. B. 613; 
106 L. T. 802; 76 J. P. 141; 28 T. L. R. 1938; 
22, Cox, C. C. 715. 

4765. Exceptions to general rule—Treason.|-—— 
Gricas’s CASE, No. 4758, ante. 

4766. Where crime affects person of wife 
or husband—Crimes of violence.|—lt.  v. 
AUDLEY (LORD) (1631), Hut. 115; 3 State Tr. 
402; 123 BK. R. 1140; sub nom. CASTLEHAVEN’S 
(IARL) CASE, 1 Hale, P. C. 629. 


Annotations :-—N.F. Griggs’s Case (1660), T. Raym. 1. 
Refd. Brown’s Case (1673), 1 Vent. 243 ;"R. v. Warden of 
the Fleet (1699), 12 Mod. Rep. 337; lt. v. Azire (1725), 
1 Stra. 633; R. v. Reading (1734), Cunn. 140; R. v. 
Serjeant (1826), Ry. & M. 352; RK. v. Story (1849), 13 
J.P. 766; Reeve v. Wood (1864), 5 B. & 8. 364. Mentd. 
Manby v. Scot (1662), 1 Keb. 383; RR. v. Morley (1666), 
6 State Tr. 770; HK. v. Clarence (1888), 22 Q. B. D. 23. 


























4767. —— |J—R. v. AZIRE (1725), 
1 Stra. 633; 93 H.R. 746. 
4768. —.|—-Wife’s evidence 


against husband allowed only for security of the 
peace; but she cannot sustain indictment against 
him.—SEDGWICK v. WALKINS (1789), 1 Ves. 49; 
3 Bro. ©. C. 11; 30 E. R. 224, L. C. 

4769. ——— ——.]|—R. v. JAGGER (1796), 
1 Kast, P. C. 455. 
a val :—-Refd. Rk. v. Wakefield (1827), 2 Town. St. Tr. 














4770. see married woman 
who consents to her husband’s committing an 
unnatural offence with her is an accomplice in the 
felony, &, as such, her evidence requires confirma- 
tion, although consent or nonconsent is quite 
immaterial to the offence.—R. v. JELLYMAN 
(1838), 8 C. & P. 604. 

4771. .|—A man was indicted 
for shooting at his wife with intent to murder 
her. Previous to the commencement of his trial 
he applied to the judge to know whether his wife 
was to be produced as a witness for the prosecu- 
tion. Counsel for the prosecution stated that he 
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should not call her; & the judge told prisoner, 
that, although she was a competent witness 
against him, yet her presence was not indispensable. 

The charge is one of personal violence to the 
wife, she is, therefore, a competent witness. But 
it is not indispensable that she should be called 
(BOSANQUET, J.).—R. v. PEARCE (1840), 9 C. & P. 
667. 

4772, —— Abduction.]—R. v. BRown 
(1673), 3 Keb. 193; 1 Vent. 243; 84 EK. R. 671. 
Annotations :—Refd. RK. v. Fezas (1690), 4 Mod. Rep. 8; 

Pe Prosecutions Director v. Blady (1912), 106 L. T. 

4773. -]—Prisoner was indicted 
for a forcible marriage :—Held: the evidence of 
the wife was admissible on behalf of the husband 
to prove that the elopement & marriage were 
vo.untary & not forced.—R. v. PERRY (1794), 
2 awk. P. C. 8th ed. 601. 

Annotations :-—Consd. KR. v. Serjeant (1826), Ry. & M. 352. 

Refd. R. v. Wakefield (1827), 2 Lew. C. C. 279. 

477A. .|—A wife is competent 
against her husband in all cases affecting her 
liberty & person. Our law recognises witnesses 
ex necessitate (HULLOCK, B.).—R. v. WAKEFIELD 
(1827), 2 Lew. C. C. 279; 2 Town. St. Tr. 112; 
Mood. & M. 197, n. 

Annotations :—Distd. 2. v. Barratt (1840), 9 C. & P. 387. 

Refd. R. v. London Corpn. (1886), 16 Q. B. D. 772; Public 


Prosecutions Director v. Blady (1912), 106 I. T. 302%. 
oe Vield’s Marriage Annulling Bill (1848), 2 H. L. Cas. 
8. 


4775. Dying declaration in murder.]—R. 


v. Wooncock (1789), 1 Leach, 500. 
Annotations :—Folld. R. v. Dingler (1791), 2 Leach, 561; 


























R. v. Quigley (1868), 18 lL. T. 211. Apprvd. R. v. Perry, 
[1909] 2 K. B. 697. Refd. R. v. Perkins (1840), 2 Mood. 
©. ©. 185; R. v. Dalmas (1844), 9 J. P. 120; R. v. 
Coleclough (1882), 15 Cox, C. C. 923; R. v. Gloster (1888), 
16 Cox, C. C. 471. 

4776. ——- ——..]|—_R. v. Jouns (1790), 1 

Leach, 504, n. 
4777, ——- |—R. v. WELBOURN (1792), 





1 East, P. C. 358 ; 1 Leach, 505, n. 
Annotation :-—Refd. R. v. Colclough (1882), 15 Cox, C. C. 92. 


4778. Rule restricted to persons legally married. | 
—~The point at least doubtful, whether a woman 
living with a man as his wife, & having children 
by him, be admissible evidence to prove the fact 
of her never having been actually married to him.— 
CAMPBELL v. ‘T'WEMLOW (1814), 1 Price, 81; 145 
B. R. 1337. _ 

Annotations :—Refd. Batthews v. Galindo (1828), 4 Bing. 
610. Mentd. Wade v. Malpas (1834), 2 Dowl. 638; 
Wilson v. King (1834), 2 Cr. & M. 689 ; Wilson v. Martin 
(1834), 3 L. J. C. P. 1803; Armstrong v. Marshall (1836), 
1 Ifar. & W. 643. 


4779. |—A kept mistress is not in- 
competent to give evidence for her protector, 
although she has passed by his name, & has 
appeared in the world as his wife.—LarrHEews v. 
GATINDO (1828), 4 Bing. 610; 3 C. & P. 238; 





from her husband, & her husband was 
examined as a witness against her :-— 
Held; the husband was not a com- 
petent witness against her & conviction 
quashed.—— MUIRHEAD vw. M‘INTOSH 
(1TRRK) 18 BR. (CH. of Sasa Y AD- 9 


4766 i. Exceptions to general rule— 
Where crime affects person of wife 
or husband—Crimes of  violence.j-—— 
Prisoner was charged with feloniously 





tne erfarller ee naen A BR eweld la (ei hawt 
Held: her evidence was rightly 
admitted.—R. v. JONES (1877), Knox, 
170.—AUS., 

4766 ii. ——— ———, }— RIDDLE 
vw. R., [1911] 12 C. L. R. 622.—AUS. 

4766 iii, ——- ——— ——.]—Where a 


wife igs charged with wounding with . 


intent to» murder her husband, the 
husband is a competent, but not a 
compellable witness against the wife.— 
R. v. PHILLIPS, [1922] S. A. S. R. 276.— 


RBs, BZ . }—Indict- 
ment for administering Ronen to wife :— 
Held: the wife might be a witness for 
the prosecution.—R. v. W ASsON (1796), 
1 Craw. & D. 197.—JR. 


h. Rule restricted to persons legully 
married—Customary  marriage.J—The 
rule of evidence to the effect that a wife 
cannot be compelled to give evidence 


against her husband has no applen. to | 


a Maori customary marriage, & a Maori 
woman married according to native 
custom to a Maori man is a compellable 
witness against him in a_ criminal 
prosecution.—R. v. KINGI 





(1909), | 


29 N. Z. L. R. 371.—N.Z. 


k. Statement by wife to third 
person — Whether admissible aguinst 
husband.J—It is incompetent to 
examine the sister of the wife of weousee 

. the 
wife, in reference to the alleged com- 
mission of the crime of incest upon tho 
Panel’s daughters, unless the state- 
ments were made on the day of the 
occurrence libelicd, or as part of the 


——H.M. ADVocaTE v. Kemp (1891), 3 


| White, 17.—SCOT. 


m,. Evidence of wife in civil action. }— 
A conviction for perjury was quashed 
& a new trial ordered, on the ground 


Q@a2 
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Sect. 12.—Competent and compellable witnesses : 
Sub-sect. 3, A. (a) & (0) & B.; sub-sect. 4, A. 
& B.} 


1 Moo. & P. 565; 6L. J. 0. 8. C. P. 1385 130 


FE. R. 904, N. P. 
Annotation :—Consd. Edwards v. 
Moo. & P. 293. 


4780. .|—Qu. : whether a woman who has 
gone through the ceremony of marriage with a 
man, can be allowed to prove the invalidity of the 
marriage & that she is not his wife. Semble: she 
may be examined upon the voir dire.—PEAT’s 
CASE (1838), 2 Lew. C. C. 288. 

4781. .|—A woman cohabiting with pris- 
oner, & passing as his wife, is a competent witness 
for him.—R. v. YounGe (1847), 9 L. T. O. S. 497 ; 
2 Cox, CG. C. 291. 

4782. -.|—One of two prisoners had mar- 
ried his deceased wife’s sister :—Held: she was a 
competent witness against him upon his trial. 

A witness for the prosecution was examined 
on the part of the prisoners on the voir dire, & 
deposed that she was married to one of them :—- 
Held: she might be further examined on the voir 
dire, on the part of the prosecution, to prove that 
same prisoner had been previously married to her 
sister.—R. v. YOUNG & MUEZZELL (1851), 5 Cox, 
Ci. C. 296; sub nom. R. v. Muzzeiu, 15 J. P. 597. 

4783. Wife or husband must be actually charged.} 
—RH. v. Ast (1794), Car. C. L. 3rd ed. 66. 

4.784. .|—A. being tried for sheepstealing, 
it was proposed to call the wife of B. to prove that 
A. & B. had jointly stolen the sheep, B. having 
been convicted of it at the previous quarter 
sessions :—Held: the wife of B. was a competent 
witness.—R. v. WILLIAMS (1838), 8 C. & P. 284. 
rs Pi eaeca Hawkesworth v. Showler (1843), 12 


4785. .]|—Prisoner was charged in the first. 
count of an indictment with obtaining money 
from the trustees of a savings bank, by falsely 
pretending that' a document presented to the 
bank by the wife of D. had been filled up by the 
authority of D.; & in the third count of the same 
indictment, prisoner was charged with conspiring 
with the wife of D. to cheat the bank. The 
evidence of D. was received, in proof of the first 
count, to show that he had given no authority 
to fill up the document or to withdraw the deposit : 
—RHeld: the evidence of D. was properly received 
in proof of the first count, his wife not being 
indicted, although she was alleged to be one of 
the parties to the conspiracy charged in the 
third count.—R. v. WALLIpAy (1860), Bell, C. C. 
257; 29L. J. M. C. 148; 2 L. T. 254; 24 J P. 
841; 6 Jur. N. S. 514; 8 W. R. 423; 8 Cox, 
Cc. C. 298.—C. C. Rh. 























Farebrother (1828), 2 | 


CRIMINAL LAW AND PROCEDURE. 


(0) For or against Co-defendant. 

4786. Against co-defendant of husband or wife 
—Whether admissible.]|—R. v. SERJEANT, No. 4761, 
ante, 

4787, .|—The wife of one prisoner, 
can in no case be a witness for the prosecution, 








'to implicate another prisoner tried with her 
| husband.—R. v. BAKER & DRAY (1838), 2 J. P. 166. 


4788, |—A., B. & C. were indicted 
for conspiring falsely to charge D. with assaulting 
A., to cheat D. of his goods, & to ruin him in his 
business. D. was the husband of A. :—Held: PD. 
was not admissible as a witness to support the 
indictment.—R. v. Story (1849), 13 J. P. 766. 

4789. -(—Where two prisoners are 
tried for a joint offence, & one pleads guilty, & it 
was proposed to call the wife of prisoner who had 
pleaded guilty on the part of the prosecution to 
give evidence against the other prisoner :—Held : 
the evidence should be admitted.—R. v. THOMPSON 
& Simpson (1863), 3 F. & F. 824. 

4790. For co-defendant of husband or wife— 
Whether admissible.|-The wife of one deft. 
against whom material evidence has been given 
cannot: be a witness for the other on an indictment 
against two.—R. v. FREDERICK & TRACY (1737), 
2 Stra. 1095; 93 Ik. R. 1054. 

4791. -—In an indictment for a 
conspiracy, the wife of one of defts. cannot be 
called as a witness for the other.—R. v. LOCKER & 
WAINWRIGHT (1804), 5 Esp. 107, N. P. 

Annotations :-—Refd. kt. v. Serjeant (1826), Ry. & M. 352; 
R. v. Story (184%), 13 J. P. 766; Reeve v. Wood (1864), 
5B. & S. 564. 

4792. J—On an indictment against 
several prisoners, the wife of one of them is 
inadmissible as a witness for another.-—R. v. 
SMITH, COBBEY, BRISTERS & DRAPER (1826), ] 
Mood. C. C. 289, C. C. R. 

Annotations :—Folld. R. v. Hood (1830), 1 Mood. GC. C. 281. 
Distd. lt. v. Bartlett (1844), 3 L. T. O. S. 22. Folld. R. 


v. Denslow & Newbury (1847), 8 lL. T. O. S. 559; ) RR. v. 
Brittleton (1884), 12 Q. B. D. 266. 


4793. .|—The wife of one of several 
prisoners is inadmissible as a witness for another.— 
R. v. Hoop (1830), 1 Mood. C. C. 281, C. C. R. 
Annotations :—Mentd. Hoyle v. Bush (1840), Drinkwater, 

15; Howard v. Gosset (1845), 10 Q. B. 359. 

4794, -|—In trespass against two 
defts. for taking pltf.’s goods, the wife of one of 
them, against whom the case is clearly proved, is 
not a competent witness for the other, to prove 
that he did not authorise the taking of the goods.— 
HAWKESWORTI v. SHOWLER (1843), 12 M. & W. 
45; 13L. J. Ex. 86; 2L. T.O.8.103; 152 E.R. 
1105. 

Annotations :-—-Refd. Stapleton v. Crofts eth 18 Q. B. 


367. Mentd. White ». Hill (1844), 9 Jur. 129; R. v. 
Hinks, Williams & Waywood (1845), 1 Den. 84. 









































that in the cross-cxamination of ac- 
cused at the trial counsel for the Crown 
was permitted to bring before the jury, 
in the form of cross-examining ques- 
tions, evidence that was alleged to 
have been given by the wife of accused 
on an examination for discovery in a 
civil action.—R. v. RUTHERFORD, 
[1923] 2 W. W. R. 963.—CAN. 


PART XII. SECT. 12, SUB-SECT. 3.— 

4786 i. As against co-defendant of 
husband or wife—W hether admissible. }-— 

. B. & C. were arraigned upon an 
indictment for murder, A. & B. as 
principals, & C. as accessory before the 
fact. At the spring assizes, A. pleaded 
guilty, & sentence of deat Was 
recorded. At the summer assizes, B. 
& C. were put upon trial on the same 
indictment :—Held: the wife of A. 
was a competent witness in support of 
the prosecution.—R. v. CALLANAN & 


CARBOY (1840), 2 Craw. & D. 73.—IR. 


4786 ii. -J—Where a pris- 
oner is indicted jointly with prosecutor’s 
wife who had eloped with him, for 
stealing clothes & money, the property 
of the husband, the wife should be 
acquitted, as no indictment lies against 
her, _but the husband’s evidence is 
admissible against the male prisoner.— 
R. v. GLASSIE & COONEY (1854), 7 
Cox, C. C. 1.—IR. 

4786 iii. -——- -J—-The wife of one 
of several persons on their trial at the 
same time on a joint indictment for 
theft is not a competent witness 

















against any of them.—N. v. MAPATASSA 
(1912), T. P. D. 91.—S. AF. 
4786 iv. j— Where the 


adulterer & the wife are tried under 
separate remittals, charged with a 
contravention of Natives’ Adulter 
Ordinance, the evidence of the husban 
is admissible against the adulterer.— 


R. v. ZINDE, [1917] S. R. 30.—S8S. AF. 

4786 v. -——— .J-—R. v. TSHALIA- 
NIKA & KETEKWA, [1917] 8. R. 32.— 
S. AF. 

47901. For co-defendant of husband or 
wife—Whether admissible.|}—A. & B. 
were tried together on a joint indict- 
ment for assault on a peace officer, & 
the wife of A. was offered as a witness 
to disprove the charge against B. :— 
Ifeld: her evidence was properly 
rejected, but had the husband not been 
on his trial she would have been a 
competent witness.—It. v. THOMPSON 
& CONROY (1870), 2 Han. 71.—CAN. 


4790 ii. JA. & B. were 
indicted for rape, A. as a principal in 
the first degree, & B. as a principal in 
the second degree. A. was put upon 
his trial alone, B. not being in custody : 
—Held: the wife of B. was a com: 
petent witness on behalf of A. R. v. 
ALLEN (1839), 1 Craw. & LD. 104.—IR. 











Part XIJ.—EVIDENCE AND PROOF. 


4795. .|—-When two prisoners are 
jointly indicted the wife of one of them is a com- 
petent witness for the other.—R. v. MOORE & 
TURNER (1843), 1 L. T. O. S. 480; 1 Cox, C. C. 59. 

4796. |—A. & B. were indicted for 
burglary & stealing. <A part of the stolen property 
was found in the house of each of the prisoners :— 
Held: the wife of A. was a competent witness to 
prove that she took to B.’s house the stolen 
property that was found there.—R. v. Sinus (1844), 
1 Car. & Kir. 494. 

4797. -.|—The wife of one of two 
prisoners jointly indicted for a joint larceny is 
admissible, under the circumstances, as a witness 
for the other prisoner. 

The point is a very nice one, but I am inclined, 
though with considerable doubt, to admit the 
evidence, & upon these grounds; that although 
prisoners are jointly indicted, the offence is 
distinct & severable. It differs in its circum- 
stances from ft. v. Smith, Cobbey, Bristers & 
Draper, No. 4792, ante, for here, evidence that one 
prisoner did honestly obtain the potatoes found 
in his apartments does not necessarily bencfit the 
other prisoner, the husband of the witness. The 
defence of each is distinct, & it would be hard to 
say that one should be precluded from his defence 
because it might, by some remote possibility, 
benefit the other. I shall receive the evidence, but 
with considerable doubt (WIGHTMAN, J.).—R. v. 
BARTLETT & ANDERSON (1844), 3 L. T. O. S. 22; 
8 J. P. 329; 1 Cox, C. C. 105. 

Annotation :—Distd. R. v. Denslow & Newbury (1847), o 

L. T. 0.8. 559. 


4798. .]|—Hvidence was given by the 
wife of one of two prisoners called to prove an 
alibi by the other :—Held: on the authority of 
R. v. Smith, Cobbey, Bristers & Draper, No. 4792, 
ante, inadmissible.—R. v. DENSLow & NEWBURY 
(1847),8 L. T. O. 8. 559; 2 Cox, C. C. 230. 

_ 4799. -|—Where two prisoners are 
indicted & tried together, the wife of one is not a 
competent witness for the other.—R. v. THOMPSON 
(1872), L. R. 1 C. C. R. 377; 41 L. J. M. GC. 112. 
26 L. T. 667; 36 J. P. 532; 20 W. R. 728; 12 
Cox, C. C. 202, C. C. R. 

ELON :—-Folld. R. v. Brittleton (1884), 12 Q. B. D. 
































B. By Statute. 

4800. Effect of Criminal Evidence Act, 1898 
(c. 36), s. 4—General rule.]|—Under the above Act, 
the wife of a person charged with an offence to 
which the sect. applies is not compellable to give 
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evidence against her husband.—Leacu v. R., 
[1912] A. ©. 305; sub nom. LEACH v. PUBLIO 


PROSECUTIONS DIRECTOR, 81 L. J. K. B. 616; 
106 L. T. 281; 76 J. P. 203; 28 T. L. R. 289; 
56 Sol. Jo. 342; 22 Cox, C. C. 721; 7 Cr. App. 
Rep. 158, H. L.; revsg. S. C. sub nom. R. v. 
ACASTER, R. v. LEACH, [1912] 1 K. B. 488, C. C. A. 
Annotations :—Consd. R. v. Acaster (1912), 106 L. T. 384. 

Refd. Public Prosecutions Director v. Blady (1912), 28 

T. L. R. 193. 

4801. Whether compellable—Offence by 
father against daughter—Offence under Criminal 
Law Amendment Act, 1885 (c. 69, s. 5.)—R. v. 
DUNNING (1899), 34 L. Jo. 33. 

4802. —— Though competent—Offence 
under Criminal Law Amendment Act, 1885 (c. 69), 
s. 7.)—R. v. ELxis (1898), 34 L. Jo. 646. 

4803. | v. Brazin (1892), 63 
J.P. Jo. 138. 

Annotation :—Retd. R. v. Acaster, R. v. Leach, [1912] 1 


4804. Offence under Vagrancy Act, 
1898 (c.39), s. 1.) —PUBLIC PROSECUTIONS 
DIRECTOR v. BLADY, No. 4764, ante. 

4805. Warning by wife—Offence 
under Criminal Law Amendment Act, 1885 (c. 69), 
s. 4.|—Applt. was charged with an offence under 
the above Act. When before the justices applt.’s 
wife said, ‘‘ I wish to shield my husband.’ The 
wife was unable to attend the trial at the assizes 
on account of illness, & her depositions were read 
on behalf of the prosecution. No point was taken 
by the defence as to her unwillingness to give 
evidence :—Held: although the wife was not a 
compcllable witness, her declaration before the 
justices did not amount to a statement that she 
was unwilling to give evidence, & therefore her 
deposition was properly admitted.—Rh. v. ACASTER 
(1912), 106 L. T. 384; 763. P. 263; 28 T. LR. 
ar 22 Cox, C. OC. 743; 7 Cr. App.- Rep. 187, 
C. 0. A. 

Bigamy.]—See Criminal Justice Administration 
Act, 1914 (c. 58), s. 28 (3). 





























SuUB-sEcT. 4.—EVIDENCH OF CHILDREN. 
A. In General. 
Sce KVIDENCE. 


B. Evidence not on Oath. 


4806. Formerly not admissible.}|—An infant can- 
not, under any circumstances be admitted to give 

















PART XII. SECT. 12, SUB-SECT. 3.—B. 


n. Crimes Act, 1900—Whether com- 
pellable—Personal injury on wife.j— 
Crimes Act, 1900 (N.S.W.), 8. 407, 
provides that husband or wife of any 
accused person in a criminal proceeding 
shall be competent but not compellable 
Ve ae it he in euen prcEeous ne in 

Y_ct.—RIDYLE v. R., [1911 2 
C. L. R. 622.—AUS. Pica al 


0. Hvidence Act, 1906 -— Whether 
compellable. |—H eld : Evidence Act, 
1906 (No. 28), 8. 8 (1), should be read by 
disregarding tho words ‘for the 
defence,” & should bo thus construed 
as making the wife or husband a 
competent, but not compellable, wit- 
ness in criminal cases both for the 

rosecution & for the defence.-—R. v. 


ISHOP 1913 ’ O * e de ° 1 oo 
Brsiop (1913), 15 W. A. a. Wt. 70 


Pp. 32 & 33 Viet. c. 20—Whether 
competent—Refusal to support wife. |— 
The evidence of wv wife is inadmissible, 
On the prosecution of her husband for 
Views 0 eo Oe under 32 & 33 

- C. » B. —-R. v. BISSELL 
(1882), ] O. RK. 5914.—CAN. ee 


q. Canada Evidence Act, 1893— 
Whether compellable.;—Under Canada 
Evidence Act, 1893, the husband & 
wife of a person charged with an 
indictable offence is not only a com- 
petent witness for or against accused, 
but nay also be compelled to testify.— 
GOSSELIN v. R. (1903), 23 C. L. T. 210; 
v3 Ss. C. Rk. 255.—CAN. 

r. 40 & 41 Vict. c. 41—Whether 
compellable — Obstruction of navigable 
rirer.J}—Under 40 & 41 Viet. c. 41, 
in a prosecution for obstruction of 
a navigable river, deft. & the husband 
or wife of such deft. are competent & 
compellable witnesses.—-h. vr. HALLETT 
(1911), 45 1. L. T. 84.—IR. 


s. Prevention of Cruelty to Children 
Act, 1894—~Whether compellable —-- 
Culpable homicide of child.) — Pre- 
vention of Cruelty to Children Act, 
1894, 8. 12, enacts: ‘In any pro- 
ceeding against any person for an 
offence under this Act, or for any of the 
offences mentioned in the sched. to this 
Act... the wife or husband of such 
person... shall be competent but not 
compclable to give cvidence.”’ The 


sched. to the Act specifies a nuinber of 
statutory offences, & concludes, ** any 
other offence involving bodily injury 
to a child under the age of sixtcen 
years ’’ :—~Held: the concluding words 
of the sched. included the criine of 
culpable homicide, & the wife of a 
man charged with the culpable homi- 
cide of his child aged twelve months, 
or alternatively with a contravention of 
sect. 1 of tho Act, was a competent 
witness under sect. 12 of the Act.-- 
LorRD ADVOCATE v. FRASER (1901), 3 
Kk. (Ct. of Sess.) 67; 38 Sc. L. R. 511; 
88. L. T. 416.—SCOT. 


PART XII. SECT. 12, SUB-SECT. 4.— B. 


t. Admissible where complaint in- 
volves minor offence.j}-—-Unsworan testi- 
mony of children under the age of 10 
years can be received on a complaint 
which involves merely & minor offence. 
—SLAPE v. BYRNE, (1918) 8S. A. LL. RR. 

a. Whether admissible — Charge of 
indecent assault—Conviction for simple 
assault.J}—In support of a prosecution 
against deft., under 53 Vict. c. 37, 8. 
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Sect. 12.—Competent and compellable witnesses: 
Sub-sect. 4, B.] 


evidence except upon oath.—R. v. POWELL (1775), 


1 Leach, 110. 
Annotations :—Refd. Maden v. Catanach (1861), 5 L. T. 
288; R.v. Paul (1890), 25 Q. B. D. 202. 


4807. -|—An infant witness under seven 
years of age, 1f apprised of the nature of an oath, 
must be sworn; for no testimony is legal except 
it be given upon oath.—R. v. Braster (1779), 
1 Leach, 199; 1 East, P. C. 448, C. C. R. 
Annotations :—Refd. R. v. Guttridge (1840), 9 C. & P. 471; 


R. v. Paul (1890), 25 Q. B. D. 202; KR. v. Lillyman, [1896] 
2 Q. B. 167. 


4808. .|—Upon a charge of gross indecency 
committed with a boy, eight years of age, & of 
assault on the same boy, the boy cannot give 
evidence except upon oath.—R. v. Cox (1898), 
62 J. P. 89. 

4809. Admitted in special circumstances.|—R. 
v. LOVE (1687), 12 State Tr. 523. 

4810. Admissibility under the Criminal Law 
Amendment Act, 1885 (c. 69), s. 4—Charge of 
carnal knowledge.|—-The above Act, after enacting 
that any person who unlawfully & carnally knows 
any girl under the age of thirteen shall be guilty 
of felony, provides that upon the hearing of such 
a charge the evidence of the girl in respect of 
whom the offence is charged to have been com- 
mitted may in certain cases be received, though 
not upon oath, subject to such evidence being 
corroborated by some other material evidence 
in support of the charge implicating the accused ; 
but there is nothing in the statute to make the 
evidence of the girl admissible without oath upon 
a simple indictment for indecent assault. Prisoner 
was charged with a felony under the above Act, 
& the evidence of the prosccutrix received, not 
upon oath. The jury acquitted him of the felony, 
but convicted him of a misdemecanour :—Held : 
the conviction was right.—R. v. WEALAND (1888), 
20 Q. B. D. 827; 57L. J. M. C0. 44; 58 L. T. 782 ; 
52 J. P. 582; 36 W. R. 576; 4 T. L. R. 483; 
16 Cox, C. C. 402, C. C. ht. 

Annotations :—Distd. R. v. Paul (1890), 25 Q. B. D. 202. 

Refd. R. v. Wilde & Taylor (1895), 59 J. P. 296. 


4811. Charge of attempted carnal know- 
ledge & indecent assault.|—On an indictment in 











12, for having committed an indecent | 
assault upon a girl of the age of 13 


. an oath, 
years, the evidence of the girl, although 
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two counts, the first charging prisoner under the 
above Act, with an attempt to have carnal know- 
ledge of a girl under thirteen, the second charging 
him with indecent assault, the evidence of the 
girl, though not given on oath, was received in 
accordance with the above Act, & was corroborated 
by other material evidence as therein required. 
The judge held that there was no evidence of 
the offence charged in the first count, but that 
with respect to the charge of indecent assault, 
though the sworn evidence was in itself insuffi- 
cient, the unsworn evidence, if admissible, & 
the sworn evidence taken together, constituted 
sufficient evidence to be left to the jury, & he 
directed the jury to take into consideration both 
the unsworn & the sworn evidence. The jury 
convicted the prisoner:—Held: the unsworn 
evidence of the girl received as above stated was 
not admissible in support of the charge of indecent 
assault, & the conviction must be quashed.— 
hk. v. PAUL (1890), 25 Q. B. D. 202; 59 L. J. M. C. 
188; 62 L. T. 845; 54 J. P. 677;. 388 W. R. 
704: 17 Cox, C. 0.111, 0. C. RR. 

Annotation :-—Refd. R. v. Stoddart (1909), 73 J. P. 348. 


4812, Statement before justices.]}—On a 
charge preferred under the above Act for carnally 
knowing a girl under the age of thirteen years, the 
magistrates before whom the preliminary investi- 
gation took place, being of opinion that the 
prosecutrix did not understand the nature of an 
oath, received as evidence her unsworn statement 
as provided for by sect. 4 of the above Act, & signed 
& returned her statement so made, with the 
depositions, to the assizes. 

At the trial it was proposed, after proving that 
the prosecutrix was so ill as to be unable to travel 
or to attend to give evidence at the assizes, to 
tender in evidence her statement so made before 
the magistrates, as being a deposition within the 
meaning of Indictable Offences Act, 1848 (c. 42), 
s. 17:—Held: the latter Act only applies to 
depositions taken upon oath or affirmation; & 
therefore it was not admissible as evidence in the 
absence of the prosecutrix.—R. v. PRUNTEY 
(1888), 16 Cox, ©. C. 344. 

4813. Dying declarations.|—A declaration, in 
articulo mortis, made by a child only four years 





years, not understanding the nature of 
must be corroborated by 
“some other material cvidence,”’ the 


of the girls was adunissible, & was suffi- 
ciently corroborated.—R. v. PAILLEUR 
(1909), 15 O. W. R. 73; 20 0. L. ht. 


not given upon oath, was admitted 
under the provisions of sect. 13 of the 
Act. The unsworn statement was 
corroborated by other sworn testimony. 
Deft. was acquitted of indecent 
assault, but convicted of simple 
assault :—J/eld: the conviction was 
valid, although the unsworn evidence 
of the girl, which would have been 
inadmissible if deft. had been tricd for 
simple assault, was the chief evidence 
against him.—R. v. GRANTYERS, [1893] 
Q. R. 2 Q. B. 376.—CAN. 

b. Admissibility undcr Criminal 
Law Consolidation Act, s. 377—Con- 
ditions of recention.|—The above sect. 
provides that in every prosecution for 
felony or misdemeanour, the testimony 
of a child under 10 years may be 
received without any formality except 
that the judge, before admitting such 
testimony, shall explain to the child 
that it must truthfully tell what it 
knows about the matter:—Held: 
under this sect. the evidence of a child 
who stated that she did not know the 
difference between the truth & a false- 
hood, was not admissible.—R. v. 
MONTANA (1885), S. A. L. R. 4.—AUS. 


c. Necessity for corroboration.)-—— 
As Canada Evidence Act, s. 16 
specially requires that a statement, 
taken in ct. from a child of tender 


testiinony so taken from one child of 
tender years cannot constitute the kind 
of corroboration required by this sect. 
of the testimony similarly taken from 
another child of tender years. The 
unsworn testimony, whether of one 
child or of several children, is not to be 
acted upon unless fortified by other 
material evidence corroborating it of a 
different character, t.e., evidence which 
is legal evidence apart from this sect.— 
R. v. McINuLtTy (1914), 19 B. C. RR. 
109.—CAN. 


d. .-}—Prisoner was tricd & con- 
victed of a criminal offence, alleged 
to have been committed upon the 
person of a child seven years of age. 
On a case reserved the majority of the 
ct. was of the opinion that the medical 
evidence offered in corroboration of 
the evidence of the child was not clear 
or satisfactory or within the rcquire- 
nents as to corroboration in such cases : 
—Held: the conviction must be set 
aside & the prisoner discharged.—R. 
v. TURNICK (No. 2) (1920), 54 N.S. BR. 
69; 33 Can. Crim. Cas. 340.—CAN. 


e. What amounts to corrobor- 
ation.}—Deft. was convicted of the 
offence of attempting to co:mimit incest 
with his daughter, aged 7 years, upon 
the evidence of the daughter & another 
girl aged 4 years :—Held; the evidence 








207; 15 Can. Crim. Cas. 339.—CAN. 

- ——--,J—Where the evidence 
of an indecent assuult upon a boy 
of five was the statement of com- 
ea himself, corroborated only 
»y the evidence of his sister, aged 8, & 
the latter evidence was, in the circum- 
stances, unsatisfactory :—J/eld : there 
was no real corroboration of com- 
plainant’s evidence, & the conviction 
based thereon should be set aside.— 
kh. v. SIDEROPOULOS (1910), CG. P. D. 
15; 20C. T. R. 397.—S. AF. 


g. Criminal Law Amend- 
ment & Evidence Act, 1891.J]-—On the 
trial of a prisoner for an assault on 
a child under the age of ten years 
with intent carnally to know her, the 
child gave evidence—not upon oath— 
under sect. 7 of the above Act. The 
evidence of the child was conclusive 
as to prmoners guilt, but it was con- 
tended that her evidence was not 
corroborated by some material evi- 





a ee ere 





dence. The evidence given by the 
Yown was as follows: The child, 
immediately after she had _ been 


assaulted, made a complaint to her 
mother. Shortly afterwards the mother 
said to prisoner, ‘‘How dare you 
assault my Jittle girl?’’ Prisoner 
said, ‘‘ It wasn’t me, it was my cousin.” 
The little girl said, ‘‘ Yes, mummy, it 
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old, is not admissible in evidence, on the trial of an 
indictment for the murder of such child, because 
a child of such tender years could not have had 
that idea of a future state which is necessary to 
make such a declaration admissible.—R. v. PIKE 


(1829), 3 C. & P. 598. 
Annoiation :—Refd. R. v. Perkins (1840), 2 Mood. C. C. 135. 


4814. .|—A boy between ten & eleven years 
of age was mortally wounded, & died the next day. 
On the evening of the day on which he was 
wounded, he was told by a surgeon that he could 
not recover. The boy made no reply, but appeared 
dejected. It appeared from his answers to ques- 
tions put to him that he was aware that he would 
be punished hereafter if he said what was untrue :— 
Held: a declaration made by him at this time 
was receivable in evidence on the trial of a person 
for killing him, as being a declaration in articulo 
mortis. 

There is no rule as to the age of children to be 
examined as witnesses. A child, who has sufficient 
knowledge, may be cxamined (PARKE, B.).— 
Rh. v. PERKINS (1840), 9 C. & P. 395; 2 Mood. 
C.0. 135, Cc. C. R. 

4815. Complaints.|—-R. v. NicHouas, No. 4196, 


ante. 
~.]—See, Sect. 4, 
anle. 

4816. Admissibility under Children Act, 1908 
(c. 67), s. 30—Conditions of reception.|—Before 
admitting the testimony of an unsworn child, the 
judge is bound to satisfy himself that the child 
is possessed of sufficient intelligence to justify 
the reception of the evidence & understands the 
duty of speaking the truth within Children Act, 
1908 (c. 67), 8s. 30, as amended by Criminal Justice 
Administration Act, 1914 (c. 58), 5s. 28 (2), & to 
warn the jury that the child’s evidence must be 
corroborated by some other material evidence in 
support thereof implicating accused.—R. v. Lyons 
(1921), 15 Cr. App. Rep. 144, C. C. A. 

4817. Necessity for corroboration—Direc- 
tion to Jury.]—R. v. Pirrs (1912), 8 Cr. App. Rep. 
126, C. O. A. 

Annotation :—Refd. R. v. Dossi (1918), 87 L. J. K. B. 1024. 








generally, sub-sect. 6, 








was this man.’”? This was within half 
un hour of the offence, & there was no 
suggestion that prisoner had been told 
by any ono that his cousin had l 
assaulted tho child. When arrested 
the constable took him tu the mother’s 
house, & the child, on seeing said, 
** That’s him.’”? Prisoner said nothing. 








assaulted a 
the trial 


other person the man who committed 
the offence charged.—R. v. O’BRIEN, 
{1912] V. lL. R. 133.—AUS. 
‘ Crimes Act, 1900.}— 
E. was charged with having indecently 
irl five years of age. At 
the child gave evidence 
against him but not on oath, & said 
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4818, —— J—R. v. CRATCHLEY 
(1913), 9 Cr. =o Rep. 232, ©. C. A. 

Annotations :-—Relid. R. v. Dossi (1918), 87 L. J. K. B. 


1024; R.v. Warren (1919), 14 Cr. App. Rep. 4. 

4819. -J}—Where on a criminal 
prosecution the prosecutrix is a child of tender 
years & evidence is given by her under Children 
Act, 1908 (c. 67), s. 30, without being sworn, the 
judge ought to point out to the jury that they 
must not act on the evidence of the child unless 
it is corroborated.—R. v. Murray (1913), 30 
T. L. R. 196; 9 Cr. App. Rep. 248, C. C. A. 

4820. .|—Where at a trial the 
evidence of a child of tender years, which is given 
under Children Act, 1908 (c. 67), s. 30 & Criminal 
Justice Administration Act, 1914 (c. 58), s. 28 (2), 
is of importance, the judge should direct the jury 
not to convict upon it, unless it is corroborated by 
some other material evidence in support of it 
implicating accused. In the absence of such a 
direction a conviction of accused must be quashed. 

Semble: If the evidence in corroboration is so 
ample & so clear that the ct. is bound to come to 
the conclusion that, despite a proper direction as 
to the necessity for corroboration, the jury must 
have returned a verdict of guilty, the absence of 
such a direction will not vitiate the conviction.— 
R. v. Davigs (1915), 85 L. J. K. B. 208; 114 
L. T. 80; 25 Cox, C. C. 225; 11 Cr. App. Rep. 
272; 79 J. P. Jo. 556, C. C. A. 

Annotations :-—-Folld. R. v. Lyons (1921), 15 Cr. App. Rep. 
144. Refd. R. v. Schiff (1920), 15 Cr. App. Rep. 63. 
4821. J—R. v. Dossr (1918), 

87 L. J. K. B. 1024; 34 T. L. R. 498 ; 18 Cr. App. 

Rep. 158, C. C. A. 

Annotation :—Mentd. R. v. James (1923), 17 Cr. App. Rep. 


4822. |--The Ct. of Criminal 
Appeal will not quash a conviction merely because 
there has not been a specific direction to the jury 
that the evidence of a child who is not sworn 
under Children Act, 1908 (c. 67), s. 30, must be 
corroborated, if, in fact, there has been corrobora- 
tion. But such a direction should be given.— 
R. v. Scurrr (1920), 15 Cr. App. Rep. 63, C. C. A. 






































n. —— Criminal Code, 4&8. 
1003.}—Where, under the above sect., 
the testimony of children of tender 

ears is taken without the adminis- 
ering of an oath, tho testimony of one 
child cannot corroborate the testimony 
of another so as to satisfy the sect. 
Thero must be corroborative evidence 
other than that so taken.—R. v 





When asked by the constable about the 
conversation with the mother, he said 
he had not seen her on the day the 
offence was committed, though when 
xiving evidence at the trial he admitted 
having seen her that day :—Held: 
there was sufficient corroborative 
evidence to support conviction.— kt. v. 
PUCKERIDUE (1893), 14 N. 8. W. L. R. 
64; 9 N.S. W. W. N. 61.—AUS. 


saath Crimes Act, 1891.}— 
Tho unsworn testimony of a child 
fiven under sect. 33 of the above Act 
must be corroborated by other material 
evidence as to the commission of the 
offence. Such corroboration is not 
limited to the mere identification of 
accused as the person who was present 
on the occasion.—R. v. SmitrH (1901), 
26 V. L. R. 683.—AUS. 


k. --~-In all cases, 
of the nature provided by sect. 33, sub- 
sect. 1, of the above Act, the testimony 
admitted by virtue of that sect. must, 
notwithstanding Evidence Act, 1890, 
k. 50, be corroborated by some other 
inaterial evidence in support thereof 
implicating accused. Such implication 
of accused ought to be by evidence of 
rome direct kind, which would show 
that he was more probably than any 

















that when she was on a bed in H.’s 
bedroom he touched her private parts 
with his hand & wiped them with u wet 
cloth. Medical evidence was to the 
effect that. EK. was at the time of the 
alleged assault suffering from gonor- 
rhea, that the child when examined 
shortly afterwards was suffering from 
that disease, & that the disease might 
have been communicated by the 
child’s private parts being wiped with 
a cloth on which was some of the 
discharge from the disease. E., having 
been convicted, appealed to the Ct. of 
Criminal Appeal of New South Wales, 
on the ground that the child’s evidence 
was nut * corroborated by some other 
material evidence in support thereof 
implicating accused,’’ as is required by 
sect. 418, sub-sect. 2, of the above 
Act :—Ield: the appeal would be 
disinissed.—EATHER v. R. (1914), 19 


C. L. R. 409.—AUS. 
Infant Protection 


m, Sapp e 

Act, N.S.W., 1904 (No. 27).}—-The 
corroborative evidence required by 
sect. 4 of the above Act is evidence 
given by some person other than the 
person whose statement is to be 
corroborated. — RIDLEY v. WHIPP 
(1916), 22 C. L. R. 381.—AUS. 





WHISTNANT (1912), 22 W. L. R. 762; 
6D. L. R. 468; 3 W. W. R. 486.— 











Oo. .J~— Accused was 
convicted of an indecent assault upon 
a girl of six years of age. The child 
was in charge of her grandmother, 
who, in washing the child, noticed that 
something was wrong, & asked the 
child if she had hurt herself, to which 
the child replied that she had not; but 
about two weeks after the event, not 
in answer to a question, made a state- 
ment to her grandmother, as the 
grandmother testified, describing an 
indecent assault by accused. She 
made no earlicr complaint. The child 
herself testified to tho assault by 
accused; accused & his wife testified 
that thse child was at their house on the 
day on which the offence was alleged 
to have been coinmitted ; the wife of 
accused admitted that the child was 
on that day in & out of a room in 
which accused was lying in bed, & the 
doctor who examined the child testified 
as to the development of the disease 
which ensued, & which was consistent 
with the time at which the offence was 
alleged to have been committed :-— 
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Sect. 12.—Compelent and compellable witnesses: 
Sub-sect. 4, B. Sect. 13: Sub-sects. 1 & 2.] 








48238. —_—— .J—R. v. LYONS, No. 4816, 
ante. 
4824. What amounts to corrobora- 








tion.]|—Deft. was indicted for attempting to car- 
nally know a girl under the age of thirteen years. 
When deft. was accused by the child’s mother of 
indecency towards the child he denied it & said 
he had done nothing to her, but when told that 
the child said he had fastened the door of the 
room, where the offence was committed, with a 
towel-horse, he said he put the towel-horse at 
the door because it blew open. The door had a 
lock on & had not blown open since. The child 
was suffering from a venereal disease. When 
charged at the police station deft. refused toa be 
examined by a doctor till he had consulted his 
friends :—-Held : the evidence as to the towel-horse 
was some corroborative evidence implicating 
accused within the meaning of Criminal Law 
Amendment Act, 1885 (c. 69), 8. 4, but the refusal 
to be examined by a doctor was not such evidence. 

Semble: the question whether there was 
corroborative evidence was really not a point of 
law, but a question of fact.—R. v. Gray (1904), 
68 J. P. 827, C. C. R. 
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4825. —— J—R. v. Coorer (1914), 


10 Cr. App. Rep. 195, C. C. A. 
Ancona .R v. Baskerville, [1916] 2 K. B. 658. 


4826. —— ——— |—R. v. CHRISTIE, No. 
3811, ante. ; 
See, also, Sect. 13, post. 











Srcr. 13.—EVIDENCE OF ACCOMPLICE. 
SUB-SECT. 1.—WIIO IS AN ACCOMPLICE. 


4827. Co-defendant implicating _accused.|—A 
co-prisoner by giving evidence implicating applt. 
does not necessarily become an accomplice.— 
R. v. MARTIN (1910), 5 Cr. App. Rep. 4, C. C. A. 

4828. Police spy.|—R. v. MuuLuins, No. 3836, 
ante. 

4829. .|—A person who enters into oa 
conspiracy for the sole purpose of detccting. & 
betraying it, does not strictly require confirmation 
as an accomplice, although his evidence should be 
received by the jury with caution.—R. v. DOWLING 
(1848), 7 State Tr. N. S. 381; 12 J. LP. 678; 3 
Cox, C. C. 509. 

Annotation :—Mentd. R. v. Meany (1867), 15 W. R. 1082. 

4830. .|—A police spy or agent provocateur 








statement made by the 

__.. grandmother was properly 

admitted in evidence, & there was 

sufficient corroborative evidence, under 

the above sect., to justify the con- 

viction of accused.—R. v. MCGIVNEY 
(1914), 26 W. L. R. 602.—CAN, 


p. All evidence to be considered to 
find corroboration.}—Il1n a prosecution 
for indecent assault, in order to find 
corroboration of the evidence of a boy 
too young to take an oath, the judge 
may consider the whole of the evidence, 
including that adduced for accused.— 
ay IMAN DIN (1910), 15 B. C. R. 476. 


PART XII. SECT. 13, SUB-SECT. 1. 

qg. Question for jury.J}—The quces- 
tion of whether a witness is an uc- 
complice or not is a question for the 
jury.—R. v. ABIGAIL & MACNAMARA 
(1893), 14 N. S. W. L. R. 72; 9 
N.S. W. W. N. 141.—-AUS. 

Yr. .}—Where the question arises 
on the evidence as to whether the 
witness is an accomplice or not, the 
judge should leave that as a question 
of fact to the jury.—H. v. REEVE (1917) 
178. R.N.S. W.81; 34N.S. W. W.N 
123.—AUS. 


8. Person present at com- 
mittal of crime through  fear.J—A 
witness having sworn that he was not 
an accomplice & that he had been 
present at. the committal of the crime 
through fear, it was properly left to 
the jury to say whether he was or was 
not an accomplice.—R. v. WEBSTER & 
heat (1880), 1 N.S. W. L. R. 331.— 





’ 
° 





48281. Police spy.|—The mere under- 
tuking to tell fortunes constitutes an 
offence, & a conviction was affirmed 
where it was obtained upon the evi- 
dence of a person who was not a dupe 
or victim, but a decoy.—R. v. MILFORD 
(1890), 20 O. R. 306.—CAN. 


4828 ii. -}+-The evidence of 
‘spotters’ sent by the morality 
department to a disorderly house for 
the purpose of procur the necessary 
evidence to convict the keeper is 
entitled to no higher respect than that 
of ordinary accomplices, & corrobor- 
ation will be ba red.—Iht. v. SANDS 
(1915), 32 W. L. R. 418; 9 W. W. R. 
129, 496; 25 Man. L. R. 690.—CAN., 

_ 4828 iii. .]-——A detective or decoy 
1s not an ‘*‘ accomplice,’’ & his evidence 
does not require corroboration.— 








| 
| 


is not an accomplice, & the practice that a jury 


AMSDEN v. ROGERS (1916), 34 W. L. BR. 
1174.—CAN. 


4828 iv. .}—A detective or spy, 
who participates in the offence for the 
purpose of obtaining evidence is not 
an accomplice.—R. v. McCrRANOR 
(1919), 44 O. L. R. 482; 15 O. W.N. 
260; 47 D. L. R. 237.—CAN. 


_ 4828 v. -+—The act of a detective 
in supplying marked money for the 
detection of a crime cannot be treated 
as that of an accomplice.—R. v. 
JAVECHARAM (1894), I. L. R. 19 Bom. 
363.—IND. 

4828 vi. .}-—A person who makes 
himself an agent for the prosecution 
with the pups of discovering & 
disclosing the commission of an offence, 
either before associating with wrong- 
doers or before the actual perpetration 
of the offence, is not an accomplice, 
but a spy, detective or decoy whose 
evidence does not require corrobora- 
tion, though the weight to be attached 
to it depends on the character of each 
individual witness in each case.—R. v. 
CHATURBHUJ SAHU (1910), 1. L. R. 38 
Cale. 96.—IND. 


4828 vii. -}+—There is no rule of 
law that the evidence of an informer 
in a criminal prosecution must be 
corroborated, &, although, where the 
informer is a probationary police 
officer, who is to some extent earning 
promotion by his success in detecting 
offences against the law, it is the duty 
of the magistrate to scrutinise his 
cvidence closely & weigh it carefully 
before acting upon it, if in the opinion 
of the magistrate the witness is trust- 
worthy, there is no rule of practice 
which requires his cvidence to be 
corroborated. Such evidence is not in 
the same category as that of an accom- 
plice, or of an informer who has a 
direct pecuniary interest in the result. 

















—~SMITH vw. O’DONOVAN (1908), 28 
N. Z. Ia. R. 94.—N.Z. 
4828 viii. .}— Certain persons not. 


licensed to sell were employed as traps 
by the police to sell a rough uncut 
diamond to another person not duly 
licensed to buy :—-Held: the traps 
were not accomplices.—R. v. POUND 
(1882), 2 8. C, 2.—S. AF. 

4828 ix. .}—Where a person had 
been convicted of an illicit sale of 
liquor on the uncorroborated evidence 
of a constable employed as a trap, & 
two men, who by special arrangement, 
had accompanied the trap had not 





crime to be committed 








been called as witnesses, & their 
absence was not explained :—Held : 
the conviction must be quashed.—lh. 


», GOLDBERG (1888), 5 H. C. 64.— 
S. AF. 
4828 x. KA “ trap ” is not an 





accomplice.—R. v. LOvE (1892), 6 


Ii. D. C. 186.—S. AF. 


4828 xi. ——-.]—A conviction for sell- 
ing liquor without a licence set aside, 
when the sole evidence of the sale was 
that of a trap, & the circumstances 
were such as to render this evidence 
unreliable.—R. v. MAULAMENI (1895), 
10 K. D. C. 9.—S. AF. 

4828 xii. --——. }—-Where a person had 
been convicted of an illicit sale of 
liquor on the evidence of two native 
traps, & the police failed to supply 
such corroborative cvidence, as, had 
they performed their duties properly, 
ought to have been available, & the 
evidence of the natives, contained sub- 
stantial] discrepancics, & accused denied 
the offence on oath :—Held: there 
existed reasonable doubt as to his 

uilt, & the conviction must therefore 

e quashed.—R. v. JACKSON (1899), 
9 H. C. 383.—S. AF. 

4828 xiii. ./—The European de- 
tectives in charge of trapping an illicit 
dealer in liquor should watch the native 
traps to see that they have no oppor- 
tunity of obtaining the liquor else- 
where than on the premises which 
they are seen to enter, & in the absence 
of such watching or other corroboration 
an accused ought not to be convicted 
on the evidence of the traps unless the 
same is free from doubt.—MYERs v. Rh. 
(1907), T, S. 760.——S. AF. 


4828 xiv. -}—-CHARLIE U. 
(1908), T. S. 1144.—S. AF. 


4828 xv. ./—In cases which de- 
pend on the evidence of traps who are 
agents for the purpose of causing &@ 
the greatest 
caution should be exercised before 
accepting their evidence, & it is of 
the greatest possible importance that, 
their evidence should be corroborated 
& free from doubt.—-BENEST v. 
(1918), 39 N. L. R. 344.—S. AF. 


t. Person advising as to execution 
of crime—Though not actually partict- 
pating.}--Certain persons were en- 
gauged in a scheme for forging bank- 
notes & sought assistance of L., who 
knew something of photolithography, 
for preparation of a plate from which 
to print notes. L. was told all details 





lt. 
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should not act on the uncorroborated evidence of 


an accomplice does not apply to the case of such a © 


person.—R. v. BickteY (1909), 73 J. P. 239; | 


53 Sol. Jo. 402; 2 Cr. App. Rep. 53, C. C. A. 


4831. 
informer’s entrapping an offender do not thereby 





become accomplices.—R. v. HEUSER (1910), 6 | 


Cr. App. Rep. 76, C. C. A. 

4832. Innocent agent.|—Applt. assisted several 
other persons in the removal of the prosecutor’s 
furniture from own town to another. Three 
days later J. S. was found attempting to pawn a 
watch belonging to the prosecutor, which was 
missed at the time of the removal. J.S. told the 
police at once, & subsequently gave evidence 
that she had met applt. the night before in a 
common lodging-house, & that he had asked her 
to pawn the watch for him :—Semble: on the 
trial of applt. for larceny, the evidence of J. S. 
need not be treated as that of an accomplice.-— 
R. v. KIRKHAM (1909), 73 J. P. 406; 25 T. L. R. 
656; 2 Cr. App. Rep. 253, C. C. A. 

4833. Patient in abortion.|—R. 

I72Q1\ 1 Wact P, CO, 354, 
Annotations :-—Refd. R. v. Gibson (1887), 18 Q. B. D. 537. 

Mentd. ht. v. Oldroyd (1805), Russ. & Hy. 88; Doe d. 

Sutton v. Ridgway (1820), 4. B. & Ald. 53. 

4834. .|—R. v. Cramp, No. 4143, ante. 

4835. ——_.]—_-It. v. Borromiry, RK. v. 
JEARNSHAW (1903), 115 L. T. Jo. 88. 

4836. Incest.|—Hh. v. Sronn, No. 4012, ante. 

4837. .|—If, on an indictment for rape, 
the verdict found is that of guilty under Punish- 
ment of Incest Act, 1908 (c. 45), s. 4 (3), it is not 
necessarily implied that the prosecutrix was a 
consenting party so as to make her an accomplice. 
—KR. v. Dimes (1911), 76 J. P. 473; 7 Cr. App. 
Rep. 43, C. C. A. ‘ 

Annotation :---Refd. R. v. Crane (1912), 7 Cr. App. Rep. 113. 

elas ——.]—R. v. BLtoopwortu, No. 4014, 
ante. 

_, 4839. Wife consenting to unnatural offence.|— 


v. TINCKLER 








4840. Person living on earnings of prostitution. } 
--~On a charge of living upon the earnings of 
prostitution the women concerned are not in the 
position of accomplices. Corroboration of their 
evidence is not, therefore, essential as a matter 
of law, but the jury should be expressly warned 
against accepting such evidence without some 
corroboration.—R. v. Kine (1914), 111 L. T. 80; 
30 'T. L. R. 476; 24 Cox, C. C. 223; 10 Cr. App. 
ep. 117, C. C. A. 

_ 4841. |—Applt. was convicted on an 
indictment charging him with living in part on 
the earnings of prostitution. The woman’s evi- 
dence was not corroborated :—Held: in a case of 
this kind corroboration is not essential; there 





of the scheme & promised £50 if he | R. v. Wii4taMs (1914), 23 Can. Crim. 


.|—Police officers who assent to an 


| 
| 
| 
| 
| 
| 
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may be instances where it is plain that the woman 
is an accomplice & then what has been called 
‘* a rule of prudence & direction ’’ should be allowed 
& the jury warned by the judge.—R. v. PICKFORD 
(1914), 10 Cr. App. Rep. 269, C. C. A. 

4842, Person present at indecent assault.|—R. 
v. CRATCHLEY, No. 4818, ante. 

4843. Persons present at prize-fight.|— Although 


| all persons present at & sanctioning a prize-fight, 


where one of the combatants is killed, are guilty 
of manslaughter, as principals in the second degree ; 
yet they are not such accomplices as require their 
evidence to be confirmed, if they are called as 
witnesses against other parties charged with man- 
slaughter.—R. v. HARGRAVE (1831), 5 C. & P. 


170; 1 Nev. & M. M. C. 299. 

Annotations :—Refd. R. v. Boyes (1861), 1 B. & S. 311. 
Mentd. R. v. ©’Brian (1844), 1 Den. 9; R. v. Coney 
(1882), 8 Q. B. D. 534. 


4844, Persons present at sparring match.]—The 
spectators of a sparring match are not participes 
criminis so that their evidence, touching what 
occurred at the match, requires corroboration.— 
R. v. YOUNG (1866), 31 J. P. 215; 10 Cox, C. C. 
2°71 
Annotation :---Mentd. R. v. Coney (1882), 30 W. J. 678. 

4845. Receiver of bribe.]|—Upon the trial of an 
information by the A.-G. for bribery at a parlia- 





' mentary election, a witness who was called to 


prove the fact of his having received a bribe from 
deft., objected to give evidence on the ground 
that the effect of the evidence would be to criml- 
nate himself. Other witnesses were called to 
prove the fact of their having received bribes from 

Qu.: whether the witnesses were accomplices 
within the rules of practice that the evidence of an 
accomplice requires confirmation.—R. v. Rovrs 
(1861), 1 B. & S. 311; 30 L. J. Q. B. 301; 5 
J. T. 147; 25 J. P. 789: 7 Jur. N. S. 1158; 


9 Cox, C. C. 32; 121 E. R. 730. 

Annotations :—-Refd. R. v. Christic, [1914] A. C. 645; R. v. 
Cohen (1914), 10 Cr. App, Rep, 91, Mentd. R. v. Hamilton 
WLULISLEL (LOSS), LU WY. BD. W. LLU Fe AWoyWUIUD, 4 
Reynolds (1882), 20 Ch. D. 294; Ie Genese, Hx p. G: 
(1886), 3 Morr. 223; Evans v. Evans, [1904] P. 378. 


SUB-SECT. 2.—COMPETENCY AS WITNESS. 
4846. General rule.|—A principal felon may be 
WILNESS against the accessary.—1iv. UV. Cisuss (1701); 
12 Mod. Rep. 520; 88 E. BR. 14913 subsequent 
proceedings (1702), 12 Mod. Rep. 634. 








4847. J—R. v. Winp (1725), 1 Leach, 
17m: 

4848. .|—R. v. MurPHyY (1753), 19 State 
Tr. 693. 


Annotations :—Refd. Rt. v. Lyons (1840), 9 C. & P. 555. 
Mentd. KR. v. Coogan (1787), 1 Leach, 449. 


~ ae nee 
eres oe _ 





—R. v. Huaues (1839), 1 Craw. & D. 


could reproduce a certain drawing on ' Cas. 339: 70. W.N. 426; 19D. L. RR. 13.—IR. 


a plate so that prints could be made | 676.—CAN. 


_. Person not liable to be charged 


i 


from it, & £2,500 when the notes were 
printed. L. said he would like to 
make some experiments & was given 
£10 for the purpose. He made no 
oxperiment & did not return the money 
nor inform the police. Some months 
afterwards another man supplied the 
necessary plate & the forgeries were 
printed & uttered. At the trial of 
applts. for forging & uttering a £5 
note, L. was called as witness for the 
Crown & ade evidence implicating 
accused :—Held: there was ample 
evidence that L. was an accomplice.— 
it. &. BeRauson & Kina (1916), 17 
5. R. N.S. W. 69.—AUS., 


a. Accessory after the fact.}—R. v. 
SMITH (1876), 38 U. C. Rt. 218.— CAN. 
b. Indecency with male person. }— 


c. Person present on occasion of 
giving bribe.}—The mere presence of a 
person on the occasion of the giving 
of a bribe, & his omission to promptly 
inform the authoritics, do not con- 
stitute him an accomplice, unless it can 
be shown that he somehow co-operated 
in the payment of the bribe, or was 
iostrumental in the negotiations for 
the Py ae v. DEODHAR SINGH 
(1899) I. L. R., 27 Cale. 144.—IND. 


d. Harboured felon.) —- Indictment 
for harbouring M., well knowing him 
to have committed a folony :—/#Held: 
testimony of M., who was produced 
as a witness for the prosecution, par- 
took of the nature of that of an 
approver giving evidence against his 
accomplices, & required corroboration. 


uith same crime.}—A Inman cannot be 
regarded as an accomplice who is not 
liable to be charged with the sume 
crime as that with which the alleged 
principal is charged.—R. v. BHULA 
(1910), T. P. D. 70.—S. AF. 


PART XII. SECT. 13, SUB-SECT. 2. 


4846) i. General rule.}-—-Though an 
accomplice, who has been admitted as 
an approver, may give evidence, no 
matter how great his own criminality, 
it is a wise observation that, without 
corroboration, a jury should be slow 
to convict on such evidence.—R. v. 
DUNNE (1852), 5 Cox, C. C. 507.—IR. 

f. Judge may promise recom- 
mendation for pardon.}—A trial judge 
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Sect. 13.—vidence of accomplice : Sub-secis. 2 & 3.] 

4849. .]—An accomplice may give evidence 
before a grand jury to support an indictment 
against a particeps criminis.—R. v. Dopp (1777), 
1 Leach, 155, C. C. R. 

4850. .|—A principal felon is a competent 
witness on 22 Geo. III. c. 58 against an accessory 
for receiving stolen goods.—-R. v. HAsniam (1786), 
1 Leach, 418, C. C. R. 

4851. .|—The principal may be admitted 
as a witness against the accessary under 22 Geo. 
III. c. 58 (HEATH, J.).—R. v. Prick & COLLINS 
(1786), 1 Leach, 419, n. 

4852. |—R. v. PATRAM (1787), 1 Leach, 
419,n.3; 2 Kast, P. C. 782, C. C. R. 

4853. -|—The persons who are supposed 
to have been seconds at a duel, may refuse to give 
evidence on the trial of the principals ; but their 
testimony may be received as the testimony of 
persons admitted witnesses for the Crown, & if 
once sworn, they must disclose the whole truth, 
although they may thereby involve themselves 
in the guilt of the transaction.—R. v. ENGLAND 
(1796), 2 Leach, 767. 

4854. |—There are two reasons why 
accomplices are allowed to be called ; one is, that 
without them great crimes might pass undis- 
covered ; & another, the fact that the knowledge 
that an accomplice may betray him tends to 
prevent a person from engaging in crime. But 
interests of innocence require that the evidence of 
an accomplice should not be acted upon without 
great caution ; juries must not trust to it unless 
it receives such confirmation as to satisfy them 
that it is true, & that they can trust it as a faith- 
ful account (GURNEY, B.).—R. v. JORDAN (1836), 
70. & P. 482; 3 Nev. & M. M. C. 448. 


Annotations :-~Mentd. R. v. Tuckwell (1841), Car. & M. 215; 
Saqui & Lawrence v. Stearns (1910), 103 lL. T. 583, 


4855. Effect of pardon.|—R. v. 
(1679), 7 State Tr. 418. 

4856. Effect of promise of pardon.!—-Some of 
those persons who are equally culpable with the 
rest but not yet pardoned or indicted may be made 
use of as witnesses against their fellows.—R. v. 
Tona@E (1662), Kel. 17; 6 State Tr. 225; 84 
i. R. 1061. 
innotation :—Mentd. Mulcahy v. R. (1867), 15 W. BR. 446. 

4857. Effect of promise of reward.]|—I. v. LOVE 
(1651), 5 State Tr. 43, 238. 

4858. .|—-R. v. LANGHORN, No. 4855, ante. 

4859. When accomplice indicted.|—-A. was 
committed for having received stolen iron. RB. 
being committeed as the thief, B. was admitted 
as a witness for the Crown against A.—R. v. 
WALFORD (1829), 8 C. & TI. 767. 

4860. Necessity for consent of judge.] 
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CRIMINAL LAW AND PROCEDURE. 


The ct. will not, in general, admit an accomplice 
as king’s evidence, though applied to for that 
purpose, in the usual way, by the counsel for the 
prosecution, if it appear that such accomplice 
is charged with any other felony than that on the 
trial of which he is to be a witness.— ANON. (1826), 
2C. & P. 411. ; 

4861. -|—Three persons were in- 
dicted for a rape, were also indicted for the 
murder of the party alleged to be ravished. 
Before the trial on the indictment for the rape, 
the counsel for the prosecution asked to have one 
of the prisoners acquitted, that he might call him 
as a witness against the others. This was opposed 
by prisoner’s counsel :—Held: in cases of this 
kind the ct. will, if it sees no cause to the con- 
trary, intrust it to the discretion of the counsel 
for the prosecution to determine whether he will 
have a prisoner acquitted before the trial commences 
to enable him to call such prisoner as a witness 
against the other prisoners.—R. v. OWEN (1839), 
9C. & P. 83. Rae 

4862. .|—Where principal & acces- 
sary before the fact in a felony have been com- 
mitted for trial, & it is proposed to make one of 
them a witness against the other, an application 
must be made to the judge for that purpose.— 
R. v. SturaEs & SHARP (1846), 6 L. T. O. S. 486 ; 
sub nom. R. v. SHARP, 10 J. P. 220. 

4863. When accomplice jointly indicted—Com- 
petency before conviction or acquittal.]—Qu.: 
whether a person charged as a principal in the 
same indictment with a person charged as acces- 
sary, is a competent witness against the accessary, 
without being first either acquitted or confessing 
& suffering his punishment.—R. v. Lyons (1840), 
9 C. & P. 555. 

4864. .|—Two prisoners were jointly 
indicted for stealing a pair of boots. Both of them 
pleaded not guilty :—Held: one of them could not 
be called as a witness against the other.—R. v. 
NuNN & PAYNTER (1849), 13 J. P. 254. 

4865. |\—Qu.: whether two prison- 
ers are jointly indicted & have pleaded not guilty, 
one can, at the commencement of the case for 
the prosecution, be acquitted & called against 
the other.—R. v. PEACOCK & CRAWLEY (1849), 


13 J. P. 254. 

4866. J—A., B., C. & YD. were 
indicted together. After plea, & before they were 
given in charge to the jury, the ct. allowed D. 
to be removed from the dock & examined as a 
witness against his associates.—R. v. GERBER 
(1852), T. & M. 647. 

4867. —_— -———.]—-Two prisoners having been 
arraigned & put upon trial at a former assizes 
on an indictment for murder, & the jury having 









































may, even after a priméd facie cuso has 
been made out, direct that an accom- 
plice be examined on the understand- 
ing that if he gives his evidence in 
an unexceptionable manner he shall 
be recommended for pardon.—RH. v. 
ROBINSON (1921), 70 D. L. R. 7553 38 
Can. Crim. Cas. 30.—CAN. 


4859 i. When accomplice indicted. }— 
Where a witness, although accused of 
having been a party to the crime, hag 
not been indicted jointly with prisoner 
at the bar, & is not being tried jointly 
with the latter, his evidence is admis- 
sible for the prosecution.—R. v. VIAU 
(1898), Q. R. 7 Q. B. 362.—CAN. 


4860 i. Necessity for consent of 
judge.}—Certain persons were accused 
of night poaching, & at the trial 
counsel proposed to call as witnesses for 
them several companions, in whose 
company the indictment alleged they 
had committed the offeuce & who were 





indicted for the same offence on a 
separate indictment at the same cir- 
cuit. The ct. refused to allow the 
prope witnesses to be examined.—- 

-M. ADVOCATE v. MITCHELL (1887), 
1 White, 321.—SCOT. 





g: Plea of guilty—Postpone- 
ment of sentence to allow evidence.}—In 
a trial for receiving stolen lead evidence 
was given by four thieves who had 
pleaded guilty but upon whom sen- 
tence had been postponed until the 
day fixed for the trial for reset of the 
pereon to whom they sold the lead for 
he purpose of their giving such evi- 
dence. In a suspension accused con- 
tended that his trial was vitiated by 
the magistrate’s improper postpone- 
ment of sentence, as it operated as an 
inducement to the thieves to give 
evidence against him :—-Held the 
course followed by the as pay was 
within his discretion & objection re- 


pelled.— BROWN v. MACPHERSON, [1918] 
18. C. (J.) 3.—SCOT. 

4863 i. When accomplice jointly i- 
dicted—Competency before conviction or 
acquittal. }—Confessed accomplice upon 
whom sentence has not been passed 
may be called as a witness, if other- 
wise competent, against the principal 
offender.—R. v. MOCLAIN (1915), 30 
W.L. R. 388; 7 W. W. R. 1134; 8 
Alta. L. R,. 73.—CAN. 

4863 ii. —-— .}+~A man jointly 
indicted with others, & who has 
pleaded not guilty, cannot be a witness 
for the prosecution whilst his plea 
stands.—R. v. RYAN (1822), Jebb, Cr. 
& Pr. Cas. 5.—IR. 

h. Competency after conviclion 
& sentence.|}—Where prisoners, who 
are being jointly tried before a magis- 
trate, have plosded not guilty, it is not 
competent for the magistrate to close 
the prosecution against one of them, 
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yeen discharged, & the prisoners being again 
wrought to trial on the same indictment, one of 
hem, without being acquitted, was admitted 
is a witness for the Crown.—R. v. WINSOR (1865), 
t F. & F. 363; subsequent proceedings, sub nom. 
VINSOR v. BR. (1866), L. R. 1 Q. B. 289, Ex. Ch. 
4868. After acquittal.|—-In an indictment 
iwainst several persons, the counsel for the 
yrosecution has a right, before opening his case, 
o the acquittal of any deft. he intends to call as 
1 witness.—R. v. ROWLAND (1826), Ry. & M. 401. 
4869. -|—R. v. OWEN, No. 4861, ante. 


4870. After nolle proseqin.|—Any one of 
several defts. who have been indicted for mis- 
jlemeanour & put on their trial together, is a 
sompetent witness against the rest, provided that 
at any time before verdict nolle prosequi in regard 
.o him be entered or a verdict of acquittal taken.— 
. v. O'CONNOR (1843), 4 State Tr. N. S. 935; 
subsequent proceedings, 5 Q. B. 16. 


Annotations :—Mentd. R. v. Albert (1843), 7 
O’Connell ». R. (1844), 11 Cl. & Fin. 155; 
(1849), 13 J. P. 282. 

















Jur. 741; 
R. v. Martin 














4871. After plea of guilty.)—lht. v. READ, 
No. 4510, ante. 

4872. ——.]---R. v. DRURY & BENSON, 
No. 4512, ante. 

4873. -.|—A prisoner jointly indicted 


with another, and pleading guilty, may be called 
as a witness for the prosecution.—R. v. Kina & 
BRADDON (1845), 5 L. T. O. S. 302; 1 Cox, C. C. 
232. 

4874, —— J—A., B. & C., were jointly 
indicted, A. & B. for stealing tea, & C. for receiving 
it scienter, etc., A. & C. pleaded not guilty, & B. 
pleaded guilty, & the trial proceeded against A. 
& C., no judgment having bcen pronounced 
against B.:—Held: B. was a competent witness 
for the prosecution on the trial of A. & C.—Rh. v. 
Jimnks (1845), 2 Car. & Kir. 462; 1 Den. 84; 
10 J. P. 690, C. C. R. 








4875. ——- ———.|—-R. v. Drury (1848), 3 Car. 
& Kir. 190. 
4876. —-—— Conspiracy.]—-Two prisoners 


were jointly charged in an indictment with obtain- 
ing money by conspiracy & false pretences. 
On being arraigned, one pleaded guilty & the other 
not guilty. On the trial of the indictment, 
prisoner who had pleaded guilty, was admitted 
as a witness against the other although it was 
objected, that the evidence of a co-conspirator 
could not be received on the count for conspiracy. 
The jury found prisoner not guilty on the count 
for conspiracy, but guilty on the counts for 
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false pretences :—Held: the co-conspirator was 
admissible as a witness, & the conviction was 
right.—R. v. GALLAGHER (1875), 82 L. T. 406; 
39 J. P. 502; 13 Cox, C. C. 61, C. C. R. 





4877, —-—- ———- ———..]—-R.. v. GALLAGHER, No. 
6713, post. 
4378. ——.|—A  co-prisoner who has 


pleaded not guilty may be allowed to plead guilty, 
& may then be sentenced & called against co- 
prisoners jointly indicted.—R. v. Tomgy (1909), 
2 Cr. App. Rep. 329, C. C. A. 

4879. ——— Corroborating evidence must 
first be given.]—One prisoner who has pleaded 
guilty not allowed to be called as a witness against 
another, until the judge had heard the evidence 
necessary to corroborate that of an accomplice. 

The evidence of an accomplice uncorroborated 
will not suffice to justify a jury in finding a man 
guilty (Hitt, J.).—R. v. Sparks (1858), 1 FF. & F. 
388, 





SUB-SECT. 3.-—~HMFFECT OF GIVING EVIDENCE ON 
PROSECUTION FOR OTHER OFFENCES. 


4880. Effect of giving evidence by accomplice— 
Prosecution for other offences.|—-A king’s evi- 
dence is not entitled as matter of right, to be 
exempt from being prosecuted for other offences 
at the same assizes at which he has been a witness 
es a v. LEE (1818), Russ. & Ky. 361, 

4881. |\—A king’s evidence is not 
entitled, as matter of right, to be exempt from 
being prosecuted for other olffences.—R.  v. 
BRUNTON (1821), Russ. & Ry. 454, C. C. RR. 

43882. .|—A person who has dis- 
covered his accomplices in a felony, under a 
promise of favour, ought not to be prosecuted for 
another felony of the same kind, which he disclosed 
under an impression that, by the course he had 
previously taken, he had delivered himself from 
the consequences.—R. v. GARSIDE (1838), 2 
Lew. C. C. 38. 

4883. Prosecution for same offence.]—An 
accomplice, who in a case out of the statutes, is 
under the practice allowed, admitted by the 
justices of peace, as a witness, & is afterwards 
prosecuted ; has only a claim to the mercy of 
the Crown, founded on an express or implied 
promise of the magistrate, on a condition per- 
formed: & it depends on his conduct in fully & 
fairly disclosing the joint guilt of himself & his 
companions whether the ct. will admit him to 
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convict & sentence him, & then have 
him called as a witness for the Crown 
against his co-prisoner.—R. v. Razak 
(1917), C. BP. D. 255.—S. AF. 

k. — -}—-The_ evidence of 
wu CO-prisoner tried jointly with applt. 
before a resident magistrate, called for 
the Crown after such co-prisoncr had 
been already convicted & sentenced :— 
Held: to_be admissible according to 
established practice in the cts. of the 
Cape.—R. v. SIMOKOTWANA (1914), 
it. D. L. 166.—S. AF. 


48681. After acquittal. J—A.&B. 
were indicted for having feloniously & 
corruptly received money from the 
owner of stolen goods, on account of 
helping him to same, without causing 
the apprehension of the thicf. The 
judge, at the trial, directed B. to be 
acquitted, & received his evidence 
. aoe fe who Ve eonviee of the 

:—TTeld : av een ac- 
quitted B. was a competent witness 











4868 ii. ——. }— Wherea witness 
has been chad age by direction of the 
ct., acquitted, he may be examined 
for the prosecution.—R. v. O°’ DONNELL 
(1857), 7 Cox, Cc. Cc. 337.— IR. 

4871 i. After plea o a Oe 
When two defts. are jointly indicted 
for conspiracy & one of them pleads 
guilty & the other not guilty, deft. 
who has pleaded guilty is admissible 
as a witness against the other deft.— 
RR. v. GALLAGHER (1883), 15 Cox, C, C. 
291.—IR. 

1. Wi 'e] 
—Ina =~ _ eg . 7 
abortion :—-Held : the evidence of the 
woman on whom the act was said to 
have been committed was competent, 
though she was not charged with the 
crinie.—-H.M. ADVOCATE v. RAK (1888), 
15 ht. (Ct of Sess.) 80.—SCOT. 

m. Conspiracy to procure escape of 
prisoner—Competency of prisoner-— 
Necessity for consent of judge.}— 





against <A., evel ta t ey. had been , Accused being on trial on a charge of 
» Ue 


jointly indicted.— 
(1857), 9 Ir. Jur. 210.—IR. 


*"DONNELL | 


conspiring with a prisoner & others to 
assist the prisoner to escape from 


prison, the prisoner not being named 
as w Crown witness on the back of the 
indictment nor included in the list of 
witnesses intended to be called by the 
Yrown; & application was made to 
the trial judge for an order directing 
that the prisoner be called as a witness 
for the Crown, or, in the alternative, 
called by a judge & exainined 
witnoss, & was refused, counsel for the 
Crown undertaking that counsel for 
accused should have full opportunity 
to interview the prisoner in order to 
decide whether or not to call him as a 
witness for the defence.— Kt. v. HAGEL 
& ee (1914), 27 W. Ia. R. 271. 
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4883 i. Effect of giving evidence by 
accomplice — Prosecution for same 
offence.}—A. & B. were tried together 
for the theft of a cow, ©. being called 
as a witness for the Crown against 
them. <As the trial procecded the 
magistrate convicted & sentenced A. 
& then called him as a witnoss against 
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bail, that he may apply for a pardon.—R. v. Rupn 
(1775), 1 Cowp. 831; 1 Leach, 115; 98 E. R. 1114. 
Annotation :-—Refd. R. v. Garside & Mosley (1834), 2 Ad. & 


El. 266. 

4884. |—R. v. Buruey (1818), 2 
Starkie on Evidence 2nd ed. p. 12, n., C. C. R. 
Annotation :-—Refd. R. v. Gillis (1866), 11 Cox, C. C. 69. 

4885. .|—Approver turning round 
after giving evidence before the grand jury—tried 
& convicted.—R. v. MoorE (1838), 2 Lew. C. C. 37. 

4886. Co-prisoners pleading guilty— 
Information given by accomplice.|—-Where one of 
several persons charged with an offence gives, 
under hopes of acquittal, such information to the 
prosecutor against the other offenders as to induce 
them, on hearing of the circumstance, to determine 
on pleading guilty, the ct. will direct his acquittal. 
—R. v. HEMINGWAY (1843), 1 L. T. O. S. 623. 
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4888. Depends on nature of charge.J|—R. v. 
WINKEL, No. 4348, ante. 

4889. May depend on nature of defence.] —R. v. 
BLATHERWICK (1911), 6 Cr. App. Rep. 281, 0. C. A. 

r — . R. wv. is, [1916] 1 K. B. 933. 
Ae ota. ‘ v. sel (1912), Gr. pp. Hop. 113; R. w. 

Landow (1913), 8 Cr. App. Rep. 218; R. v. Cohen (1914), 

111 L. 1.77; BR. v. Christio, [1914] A. C. 545; Bradshaw 

», Waterlow, [1915] 3 K. B. 527; R. v. Baskerville, 

[1916] 2 K. B. 658. 

4890. Slight corroboration may suffice.|—-Slight 
corroboration of an accomplice is sufficient to 
support a conviction. 

The evidence against applt. was conclusive, but 
it was the evidence of one of the burglars himself. 
Although in strict point of law that evidence was 
sufficient, yet it is customary for the judge to 
tell the jury that it needs corroboration. In this 
case, however, having regard to the decided cases, 
we think there was sufficient corroboration of the 
evidence given by S. (Darina, J.).—R. v. 


Jacons (1908), 1 Cr. App. Rep. 215, C. CO. A. 


SuB-SECT. 4.—CORROBORATION. 


A. In General. 
4887. Definition of 


218. 
B. In the course of his evidence A. 
implicated C. as being concerned in 
the theft. Thereupon C. was placed 
in the dock as a prisoner along with 
B., & the magistrate continued the 
evidence of A. against both LB. & C., 
who were convicted & sentenced :— 
Held: the procedure adopted by the 
magistrate against C. was wholly 
irreguiar, & his conviction must be 
quashed.-—h. v. Pooya (1917), C. Pr. D 
110.—S. AF. 
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4887 i. Definition of corroboration.}— 
Evidence in corroboration of the 
evidence of un accomplice must be 
independent testimony which affects 
accused by connecting him or tending 
to connect him with the crime. It 
must be evidence which implicates 
him, that is, which confirms in some 
material particulars not only the 
evidence that the crime has been com- 
mitted but also that accused committed 
it —Ro ow» Danatrnry & Srarrar (1Q18#) 


33 N.S. W. 





W.N. 180.—-AUS. 

4887 ii. -]—Mere corroboration 
of details in the account amounting only 
to the probability that an offence has 
been committed, will not be sufficient. 
Where corroboration is sought for, the 
law requires evidence which connects 
accuse with the crime.—I. »v. 
NAUGHTON (1920), 20 S. Rw N. S. W. 
259; 37 N.S. W. W.N,. 40.—AUS. 


4887 iii. -}—Evidence in corro- 
boration must beindependenttestimony 
which affects accused by connecting 
or tending to connect him with the 
crime. In other words, it must be 
evidence which implicates him, that 
is, which confirms in some material 
particular not only the evidence that 
the crime has been committed, but 
also that prisoner committed it.—TI. 
v. FIDLER, [1921] 3 W. W. R. 871; 66 
D. L. R. 537; 36 Can. Crim. Cas. 339 ; 
31 Man. L. kh. 358.—CAN. 


4887 iv. —-—-.]—Where a statute re- 
quires that evidence shall be corro- 
borated in some material particular, 
the corroboration required is in some 
material respect that will fortify & 
strengthen the credibility of the main 
witness & justify the evidence being 
rei en & acted upon.—R. v. DAUN 
(1906), 12 O. L. R. 227; 8 O. W. RR. 
173.—CAN. 








corroboration.]—R. 
Kams (1910), 4 Cr. App. Rep. 8, C. C. A. 
Annotation :—Reld. KR. v. Landow (1913), 8 Cr. App. Rep. 


Vv. 


4887 v. .]—The corroboration re- 
quired to support the evidence of a con- 
federate should be independent from 
the latter & immediately connect 
accused with the crime. It should 
show not only that the crime was com- 
mitted but that accused committed 
it.—lh. v. Dumont, [1918] Q. Rh. 54 
CaN. 9; 29 Can. Crim. Cas. 442.— 





4887 vi. —-—-—.J—There must be some 
corroboration independent of the 
accomplice, or of a  co-confessing 
prisoner, to show that the party 
accused was actually cngaged directly 
in the commission of the crime charged 
against him.—R. v. RAM SARAN (1885), 
lL. L. It. 8 All. 306.—IND. 


4888 i. Dependson nature of charge.}|— 
The nature & extent of the corrobora- 
tion required depend a great decal upon 
the character of the crime charged.— 
oan TOWERK (1880), 20 N. B. R. 168.— 


n. Slight corroboration may suffice 

Untrue denial of accomplice by 
prisoner.|-—Tho denial by a prisoner 
of his acquaintance with the approver, 
which wus proved to be untrue, is 
evidence to corroborate the approver. 
—R. v. FARRELLY (1832), 1 Craw. & D. 
161, n.-—IR. 

o. May depend on whether accom- 
plice voluntary.}—Where complainant 
did not willingly offer the bribe, but 
accused, a police officer, demanded it 
before taking up the charge lodged by 
complainant & made use of his official 
position to enforce his demand :— 
Held: the circumstances were such 


testimony of accomplices with a much 
slighter degree of corroboration than 
would be the case if the accomplices 
were entirely voluntary accomplices.— 
Dro NANDAN PERSHAD v. R. (1906), 
I. L. R. 33 Cale. 649.—IND. 


: Depends on evidence of 
accomplice.}—The amount of corro- 
boration peas upon the evidence of 
the accomplice in each particular case. 
cig tgp UNORIN (1917), T. bP. D. 549. 


q. Corroboration may be lovked for 
anywhere in case.} Upon a question 
reserved whether there was any evi- 
dence adduced by the prosecution 
corroborating the evidence of com- 


_ plainant implicating accused :—Held : 
' the question should be treated as if it 


B. Necessity for. 


4891. Corroboration not essential in law.]—lf 
the jury believe the testimony of an accomplice 
they may convict of a capital offence, though such 


were the question whether there was 
any evidence anywhere in the case of 
that corroborative nature required by 
the statute, & evidence was to be found 
in the testimony of a witness called for 
the defence.—R. v. WAKELYN (1913), 
23 W.J.. IR. 807; 10 D. L. 1. 455; 4 
ew 170; 21 Can. Crim. Cas. 111. 
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4891 i. Corroboration not essential in 
law.|—The judge had power to convict 
@ prisoner on the evidence of an accoim- 
plice alone.—R. v. FRANK (1910), 16 
O. W. R. 50; 21 0. L. IR. 196.—CAN. 


4891 ii. .}— Accused was tried on 
a charge of having committed an act 
of gross indeeency with another male 
person :—Held: corroboration of the 
evidence of the accumplice was not 
necessary to the validity of the con- 
viction.—-R. v. WILLIAMS (1914), 23 
Can. Crim. Cas. 339; 7 O. W.N. 426; 
19 D. L. RR. 676.—CAN. 

4891 iii. .J-—-There is no rule of 
law or practice that a jury must be 
instructed that they should not con- 
vict on the evidence of an accomplice 
or that such evidence should be viewed 








with suspicion.—Rh. v. KELLY (1916), 
35 W. L. R. 46; 11 W. W. RR. 46.—- 
CAN. 

4891 iv. .J—A conviction is not 





illegal merely because it proceeds upon 
the uncorroborated testimony of an 
accomplice, & to hold that corrobora- 
tion is necessary is to refuse to give 
cffect to this provision. Though the 
evidence of an accomplice should be 
carefully scanned & received with 
caution, & may be treated as unworthy 
of credit, yet if the jury or the ct. 
credits the evidence, a conviction pro- 
ceeding upon it is not illegal._—R. v. 
IAMANSAMI PADAYACHI (1878), I. L. R. 
‘1 Mad. 394.—IND. 

4891 v. .J—The testimony of an 
accomplice, although altogether un- 
corroborated, is evidence to go to wu 
jury. A conviction upon such evi- 
dence is legal, & there can be no general 
rulc as to the cautionary directions to 
be given to the jury respecting his 
evidence.-—R. v. SHEEHAN (1826), 
Jebb, Cr. & Pr. Cas. 54.—IR. 

4891 vi. -}-—The evidence of an 
accomplice is admissible, & a convictionv 
is not illegal because it proceeds upon 
the uncorroborated testimony of an 
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estimony stands totally uncorroborated.—R. v. 


Arwoop & ROBBINS (1788), 1 Leach, 464. 

Annotations :—Refd. Jordaine v. Lashbrooke (1798), 7 
Term Rep. 601; R. v. Jones (1809), 2 Camp. 131; R. v. 
Wilson, Lewis & Havard (1911), 6 Cr. App. Rep. 125 ; 
R. v. Christie, (1914) A. C. 545; R. v. Baskerville, [1916] 
2K. B. 658; R. v. Crocker (1922), 92 L. J. K. B. 428. 


4892. .]}—The practice of not calling upon 
» prisoncr to defend himself against the single 
iwncorroborated testimony of accomplice, is rather 
1 matter of discretion with the ct. than a general 
cule of law; a prisoner may be convicted on such 
-estimony, if the jury believe the witness.—K. v. 
DURHAM & CROWDER (1787), 1 Leach, 478. 
Annotation :—Refd. R. v. Jones (1809), 2 Camp. 131. 

4893. i—A person indicted for a mis- 
lemeanour or a felony may be legally convicted 
upon the uncorroborated evidence of an accom- 
plice.——R. v. JONES (1809), 2 Camp. 131; 31 State 
I'r. 251. 

a oe :—Apld. R. v. Baskerville, [1916] 2 K. B. 658. 

Refd. R. v. Stubbs (1855), 7 Cox, C. C. 48. Mentd. R. v. 


Rowton (1865), Le. & Ca. 520; R. v. Roberts (1878), 38 
L. T. 690; Castro v. R. (1881), 6 App. Cas. 229. 


4894. |—By the law of this country 
accomplices are witnesses competent to be heard : 
the credit that is to be given to them must depend, 
in a great degree, on the probability of the story 
Lhey tell, or on the confirmation that may be 
given to them from other & pure sources, so far 
as what they say is capable of confirmation, & 
upon the absence of that contradiction which may 
be adduced if the story related be not true. There 
is no rule of law which says that the testimony 
of accomplices must be credited ; there is no rule 
of law, or of practice, that has said it must be 
rejected (ARBOTT, C.J.).—R. v. THISTLEWOOD 
(1820), 33 State Tr. 681, 921. 
Annotations :-—Refd. R. v. Tate (1908), 77 L. J. K. B. 1043 ; 

R. v. Bloodworth (1913), 9 Cr. App. R : 

Watson (1913), 8 Cr. App. Rep. ‘ 

Cumming (1848), 7 State Tr. N.S. 485; R. v. Martin 

(1848), 6 State Tr. N. S. 925; R. v. Mitchel (1848), 6 

State Tr. N.S. 599; R.v. O’Dogherty (1848), 5 Cox, C. C. 

348: O’Brien v. R., ete, (1849), 3 Cox, C. CG. 360; TR. v 

Duffy (1849), 7 State Tr. N. 8. 795; R.v. Smith O’Brien 

Wena Tr. N. S. 1; Muleahy v. R. (1867), 15 


4895. .|—A jury may, if they please, act 
upon the evidence of an accomplice, without any 
confirmation of his statement.—-R. v. Hastinas & 
ee (1885), 7C. & P. 152; 3 Nev. & M. M. C. 
Annotation :—Refd. R. v. Baskerville, [1916] 2 K. B. 658. 

4896. .|—A prisoner who employed another 
person to harbour the principal felons may be 
convicted as accessory after the fact, though he 
himself did no act of relieving, etc., & prisoner may 
be found guilty on the uncorroborated testimony 
of the person who actually harboured.—R. v. 
i aes LANGDON & STEAR (1837), 2 Mood. & J. 

4897. -|—The evidence of an accomplice, 
though uncorroborated, is evidence to go to the 
jury. 

My own opinion is, that I have no right to with- 
draw any case from the jury where there is even 
one competent witness for the prosecution, 
although he be an accomplice, & uncorroborated. 
That is my view of the law (ERLE, J.).—R. v. 
AVERY (1845), 4 L. T. O. S. 493; 1 Cox, C. C. 206. 
Annotation :—Refd. R. v. Baskerville, [1916] 2 K. B. 658. 





























accomplice,—-R. v. MAGANLAL (1889), 
i. L. RK. 14 Bom. 115.—IND. 


4891 vii. .J--An accomplice is a 
competent witness & there is no 
absolute rule of law which enacts that 
the conviction on the evidence of an 
accomplice is bad.—SIAR NONIA v. R. 
(1913), 18 C. W. N. 550.—IND. 


4891 viii. --~—A judge or jury is 





—BROW Vv. 


4891 ix. 








entitled to convict upon the uncorro- 
borated evidence of socii criminis, if 
the judge or jury believe their evidence. 

N MACPHERSON, 
5. C. (J.) 3.—SCOT. 


.}—A prisoner may be 
convicted on the uncorroborated evi- 
dence of an accomplice, provided there 
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4898. -|— Where the case for the prosecu- 
tion is supported by the unconfirmed testimony 
of an accomplice, the ct., since Evidence Act, 
1843 (c. 85), will not withdraw it from the con- 
sideration of the jury, but leave it to them, with 
a recommendation that they should not act upon 
it.—R. v. SKILLER (1845), 9 J. P. 314. 

4899. |—Qu.: whether the confirmation 
of the evidence of an accomplice against one of 
two prisoners jointly indicted is sufficient. 

The ct. has no right to withdraw the evidence 
of an accomplice, even though unconfirmed, from 
the consideration of the jury. 

I do not think it necessary that there should be 
a confirmation as to each of the prisoners; a 
confirmation as to one would be sufficient. 1t is 
a question for the jury. I think it right to say 
that in my opinion the necessity for the confirma- 
tion of an accomplice has been stated too strongly 
in some of the cases. I do not wish it to be under- 
stood that I am overruling any of the decided 
cases; but it appears to me that even the testi- 
mony of an accomplice, though entirely uncon- 
firmed, must go to the jury, accompanied, of 
course, by such recommendations as the judge in 
such case would feel it his duty to make. If a 
witness be admissible at all, I have no right to 
withdraw his testimony from the consideration 
of the jury, & the law having admitted the evidence 
of an accomplice, it is the province of the jury 
to determine its value (COLERIDGE, J.).—R. v. 
ANDREWS & PAYNE (1845), 5 L. IT. O. S. 23; 
1 Cox, C. C. 183. 

Annotation :-—Refd. R. v. Baskerville, [1916] 2 K. B. 658. 

4900. .]|—The rule that a jury should not 
convict on the unsupported evidence of an accom- 
plice is a rule of practice only, & not a rule of 
law. Semble: a judge should advise the jury to 
acquit, unless the testimony of the accomplice be 
corroborated, not only as to the circumstances 
of the offence, but also as to the participation in 
it by accused, & where there are several prisoners, 
& the accomplice is not confirmed as to all, the 
jury should be directed to acquit prisoners as to 
whom he is not confirmed :—Held: this being a 
rule of practice only, if a jury choose to act on the 
unconfirmed testimony of the accomplice, the 
conviction cannot be quashed as bad in law.— 
R. v. STUBBS (1855), Dears. C. C. 555 5 25 L. J. M. C. 
16; 26L. T.0.8.109; 19 J. ©. 7603; 1 Jur. N.S. 
1115; 4 W.R. 85; 7 Cox, C. C. 48, C. C. R. 
Annotations :—Expld. R. v. Boyes (1861), 1 B._& S. 311; 

R. « Baskerville (1916), 25 Cox, C. C. 524. Refd. R. v. 

Christie, [1914] A. C. 545; K.v. Cohen (1914), 111. T. 77. 

4901. ——_.]—_R. v. GALLAGHER, No. 6713, 
post. 

4902. |—M. was charged with causing 
two explosions in France, one of which caused 
loss of life. On an appln. for a writ of habeas 
corpus it was objected that the charges depended 
on the uncorroborated evidence of an accomplice : 
—Held: the evidence of the accomplice was 
corroborated & even if it were not the magistrate 
had discretion as to whether the evidence was 
sufficient for committal—Re MEUNIER, [1894] 
2Q. B. 415; 63 L. J. M. C. 198; 71 L. T. 403; 
42 W. R. 687; 18 Cox, C. C.15; 10 R. 400, D. C. 
Annotations :—-Consd. R. v. Tate, [1908] 2 K. B. 680. Refd. 




















is evidence aliunde that the crime has 
been committed.—RN. v. TWALATUNGA 
(1903), 20 S. C. 425.—-S. AF. 

[1918] 





4891 x. .]—Non-corroboration of 
accomplices is not a good ground in 
point of law for invalidating a con- 
viction.—R. v. WoOoDGATE (1877), 3 
Cc. A. 320; 2J. R. N.S. 5.- -N.Z. 


464 
Se aaa of accomplice: Sub-sect. 4, C. 


that accused committed the crime; it is suffi- 
cient if it is merely circumstantial evidence of 
his connection with the crime. 

The uncorroborated evidence of an accomplice 
is admissible in law, but the jury should be warned 
of the danger of convicting on such evidence. 
Should no such warning be given by the judge, 
the Ct. of Criminal Appeal will quash the con- 
viction._—R. v. BASKERVILLE, [1916] 2 K. B. 658 ; 
86 L. J. K. B. 28; 115 L. T. 453; 80 J. P. 446; 
60 Sol. Jo. 696; 25 Cox, C. C. 524; 12 Cr. App. 
Rep. 81, C. C. A. 

Annotations :—Consd. Thomas v. Jones, [1921] 1 K. LB. 22. 
efd. R. v. Wyman (1918), 13 Cr. App. Rep. 163; R. vw. 

Tr aivenboln, [1919] : K. B. 4313; R. v. Smith (1919), 14 

Cr. App. Rep. 74; R. v. Schiff (1920), 1S Cr. App. aoe 

63; R. v. oward itosi, 15 Cr. App. 177; R. 

Crocker (1922), 92 L. J. K. B. oe Rv. a bide? (1993), 


17 Cr. App. eg Pegi Mentd. R. v. Wakeley (1919), 84 
J.P. 31; R.v. Warren (1919), 14 Cr. App. Rep. 4. 


4935. antial evi- 
dence will be sufficient, if it is independent. It 
must implicate accused, that is, it must be 
evidence to show, not that the crime has been 
committed, but that accused committed it. 

The uncorroborated evidence of an accomplice 
is undoubtedly admissible in law, but the judge 
should warn the jury of the danger of convicting 


a 











upon such evidence, but 

“iin their legal 

dence if they 

believe it (LORD COLERIDGE, J.). —R. v. WYMAN 
(1918), 18 Cr. App. Rep. 163, C. C. A. 

Aenean :—Mentd. R. v. aie (1923), 17 Cr. App. Rep. 

4936. Need not amount to independent evidence 

implicating accused. |—Corroboration of an accom- 

plice’s evidence need not amount to independent 

evidence implicating deft.—-lt. v. WeON, LEwIs 

ROCA 


ALIVILULUL LULU oA Us. DAIWUNOLWIUK LIAL Sy .o] 


u 
App. Rep. O81:  Consd. R. v. Watson (1913), 109 L. T. 
335. Apprvd. R. v. Cohen (1914), 111 L. 7.77. Consd. 
Bradshaw v. Waterlow, [1915] 3 K. B. 527; QR. v. Basker- 
ville, ine) 2 K. be se Refd. HK. v. crane (1912), 
7 Cr. App. Rep. 11 . Christie, [1914] A. C. 545; 
Teer Povitatl Rigid), 111 L. T. 168; R. v. Willis, [1916} 
1K. B. 933; lh. v. Wyman (1918), 13 Cr. App. Rep. 163. 


4937. Equivocal corroboration.|—R. v. WATSON, 
No. 4705, ante. 

4938. Not confirmed by finding stolen property 
on premises of person charged with receiving it— 
Evidence of thief.]—On an indictment for receiving 
goods, knowing them to have been stolen, the 
mere fact that they were found on prisoner's 
premises is not sufficient to confirm the evidence 





. in his discretion, advise | 


CRIMINAL LAW AND PROCEDURE. 


of the thief, so far as to make it proper to convict. 
—R. v. PRaTT (1865), 4 F. & F. 315, 

4939. Statement by accused—Refusal by accused 
to undergo medical examination.|—It. v. Gray, 
No, 4824, ante. 

4940. .|—Applt. was convicted of shop- 
breaking. The ground of appeal was that there 
was no evidence to corroborate the statements 
made at the trial by an accomplice. 

There was no evidence except that of the 
accomplice, that applt. was anywhere near the 
shop when it was broken into :—Held: the words 
‘* do you think I should be such a fool as to have 
the stuff here for you to get it ?’’ spoken to the 
police when they came to arrest applt., were 
capable of being construed as an admission of 
guilt, & were some evidence to corroborate the 
hee oy & the conviction was proper.—R. v. 
Lucy (1 910), 4 Cr. App. Rep. 165, C. C. A. 

4941. Evidence of accused.|—-R. v. KENNAWAY, 
No. 3922, ante. 

4942. Non-denlal of charge.|—Evidence of the 
non-denial of an offence by prisoner when formally 
charged with it by the police on his arrest is not 
necessarily corroborative of evidence of the com- 
mittal of the offence given by an accomplice. 
Where the judge at the trial has omitted to warn 
the jury that they ought not to convict prisoner 
on the uncorroborated evidence of an accomplice, 
the Ct. of Criminal Appeal will generally «ech 





' the conviction as being a miscarriage of t 


unless there was in fact corroborativ: 

before the jury.—R. v. TATR, [1908] 2 h. p. vou ; 
77L. J. K. B. 10483; 99 L. TP. 620; 72 J. P. 3913 
52 Sol. Jo. 699; 21 Cox, C. C. 693; 1 Cr. App. 
Rep. 39, C. C. A. 


Annotations :—Refd. R. v. Beauchamp non). 2 ae APD. 
Rep. 40; R. v. Kams (1910), 4 Cr. App. ae R. 
ae A Dar Se: Bagioret le, [1916] 3 


4943, ——.|—R. v. FEIGENBAUM, No. 4151, ante. 


v. Bovy (1916), 12 Cr. App. Rep. 15, ©. C. A. 
4945. Corroboration by wife.|—In a case of 


felony the testimony of the wife of an accomplice 


is not such evidence as a jury ought to rely upon 
as confirmation of the statement of the accomplice. 

Confirmation by the wife is, in a case like this, 
really no confirmation at all. The wife & the 
accomplice must be taken as one for this purpose 
(Park, J.).—R. ve. NeEau & TAYLOR (1835), 7 
C.& P. 168; 3 Nev. & M. M. C. 398. 


Annotations :—Consd. R. v. Payne (1913), 8 Cr. App. Rep. 
171; R.v. Willis, [1916] 1 K. B. 933. 


4046. .|—Qu.: whether the testimony of 
the wife of an accomplice can be corroboration 





to show by circumstantial evidence 
that accused had a share in the perpe- 
tration of the offence.—Ih. v. DUMONT 
(1918), Q. R. 54 8.C. 93; 29 Can. Crim. 
Cas. 442.—CAN. 

h. Must point to acts of accused.) 
—Corroboration is sufficient only when 
directed to acts ae accused.—R.  v. 
STEFANIC, [1921] 1 W. BR. 1212; 
16 Alta. L. R. Me "34 Can. Crim. 
Cas. 319.—CAN. 

k. Statement by accused.J—Applt. 
was charged with having had carnal 
ae ne of a girl under 16 years of 

ge. He was convicted of payne 
a Eompted to have unlawful carna 
knowledge of the girl & was sentenced : 
—Hield: there was sufficient corro- 
borative evidence in that Srp had 
admitted he had performed indecent 
ade towards the girl.—ABERNETHY Uv. 

Petree 18 W. A. L. R. 108.-—AUS. 

——,}—R, v. Wyse (1895), 2 

4041 L Evidence of accused.|—R. v. 


FONTAINE (1914), 23 Can. Crim. Cas. 
159; 18 D. L. R. 275.—CAN. 

4944 i. Question of corroboration for 
Saar WYSE (3895), 2 Terr. L. R 








4944 ii. .}—It is for the judge to 
decide whether there is corroboration of 
the evidence of an accomplice & for the 
jury to decide whether such corrobora- 
tion is chet nee eee v. FREESTONER 


4945 ; eerekae by wife—Qucs- 
tion for jury.J—When there was no other 
corroboration of the testimony of an 
accomplice, with respect to the person 
of one of the prisoners, but the evidence 
of the accomplice’s wife, who herself 

os 9 to be implicated in the guilt 
the transaction :—Held: the judge 
was right in not directing an acquittal, 
but in leaving the case to the jury, 
with observations upon the general 
objections to the credit of those wit- 
nesses, & a conviction under these 
circumstances was good.—It. v. CASEY 


(1837), Jobb, Cr. & Pr. Cas. 203.—IR. 

4945 ii. -}—When thercare several 
approvers, their respective testimonies 
are not corroborative of each other, 
unless it appears that they could have 
had no communication with each other 
subsequently to the commission of the 
crime.—R. v. AYLMER & BEHAN (1839), 
1 Craw. & D. 116.—-IR. 

4945 iii. .J—The evidence of an 
accomplice, if uncorroborated, is not 
sufficient to support a conviction, 
& the number of the accomplices 
giving evidence makes no difference.— 
MAGILL’S CASE (1842), Ir. Cir. Rep. 
418.— IR. 

4945 iv. .J—If more than one 
accomplice gives independent evidence 
as to the commission of the offence, 
the testimony of one accomplice could 
be confirmed by the testimony of! 
another.—R. v. FREESTONE (1913) 
T. P. D. 758.—S. AF. 

_m. Must corroborate in point o. 
time.J—On the hearing of a charg 
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of his statements.—R. v. PAYNE (1913), 29 T. L. R. 
250; 8 Cr. App. Rep.171; 77 J.P. Jo. 64,C.C. A. 
Annotation :—Refd. R. v. Willis (1916), 32 T. L. R. 452. 
4947. Corroboration by wife of another accom- 
plice.]——-On the trial of an indictment one of several 
accomplices in the crime charged was called as a 
witness against accused. His evidence was corro- 
borated by that of the wife of another accomplice 
who was not called. The wife was herself innocent 
of any connection with the crime :—Held: under 
those circumstances the jury were entitled to 
rely upon her evidence as good corroboration, 
& the mere fact that she was the wife of an accom- 
plice, & that her evidence was not itself corro- 
borated by an independent witness did not dis- 
entitle it to credit.—R. v. WiLuis, [1916] 1 K. B. 
933; 85 L. J. K. B. 1129; 114 L. T. 1047; 80 
J. P. 279; 32 T. L. I. 452; 60 Sol. Jo. 514; 
25 Cox, C. C. 397; 12 Cr. App. Rep. 44, C. C. A. 
Annotation :-—Refd. R. v. Baskerville, [1916] 2 K. B. 658. 
4948. Corroboration by another accomplice in- 
sufficient./—It. v. NoaKkrs, No. 4907, ante. 


4949, ——.]—-R. v. CuFFEY, No. 6714, post. 
4950. ———.|—-R. v. Gay, No. 4917, ante. 
4951. .|—A statement by a co-deft. who 





is an accomplice of another deft. is not corro- 
boration of the evidence of other accomplices 
against that deft.—R. v. Howarp (1921), 15 Cr. 
App. Rep. 177, C. C. A. 


D. Where more than one Accused. 


4952. Effect of corroboration not touching all 
the accused.|—-If the testimony of an accomplice 
be confirmed, so far as his testimony relates to 
one prisoner, but be not confirmed with respect to 
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another prisoner, the latter may be convicted on 
the testimony of the accomplice if the jury deem 
him to be worthy of credit.—R. v. DAWBER (1821), 
3 Stark. 34, N. P. 


Annotation :—Refd. R. v. Stubbs (1855), 7 Cox, C. C. 48. 


4953. |—R. v. FIELD (1828), Dickinson’s 
Guide to Quarter Sessions, 6th ed. 504. 

_ 4954. -|—On an indictment against prin- 
cipal & accessories the case against the principal 
was proved by the testimony of an accomplice 
who was confirmed as to the accessories, but not 
as to the principal: the jury were directed to 
acquit prisoners.-—-R. v. WELLS, LlupD & COLLEDGE 
(1829), Mood. & M. 326, N. P. 

4955. .|—If A. is charged as a principal, 
& B. as a receiver, & A. plead guilty—an accom- 
plice when called to give evidence against B. 
should be confirmed as to some matter affecting 
B., & a confirmation as to the guilt of A. does not 
advance the case against B.—-R. v. Moores (1836), 
7C. & P. 270, N. P. 

4956. |—An approver ought to be con- 
firmed as to each of the prisoners.—R. v. FLETCHER 
(1838), 2 Lew. C. C. 45, n. 

4957. .|—Where an accomplice, in giving 
evidence against two prisoners, is confirmed as 
to his statement against one of them, it ought not 
to operate as a confirmation of his testimony 
re es other.—R. v. JENKINS (1845), 1 Cox, 


Annotation :—Apprvd. R. v. Baskerville, [1916] 2 K. B. 658. 
































4958. |—R. v. ANDREWS & PAYNE, No. 
4899, ante. 
4959. .|—R. v. SruBBs, No. 4900, ante. 


involving unlawful carnal knowledge 
of a girl under 16 years of age, the 
corroboration required is not supplied 
by evidence tending to show that the 
offence took place at a time materially 
different to that alleged by the principal 
witness, e.g. by evidence indicating 
the commission of the offence in the 
afternoon where the principal witness 
deposed to its commission in the 
morning.—SuULLIVAN wv RL. (1913), 15 
W.A. LL. R. 23.—AUS. 


n. Corroborating evidence con- 
flicting with principal evidence.)-—An 
alleged admission or statement incon- 
sistent with innocence mado _ by 
accused person to the corroborating 
witness cannot) be accepted as corro- 
borative when such statement must 
have been made in the presence of the 
principal witness, who has not only 
given no evidence of it but has testified 
generally that accused always denied 
the offence.—SULLIVAN v. RR. (1913), 
15 W. A. L. R. 23.—AUS. 

0. Carnal knowledge of girl—Re- 
semblance of child to accused.|}—On 
the trial of a charge of carnal know- 
ledge of a girl of When oat chaste 
character under the age of sixteen & 
above the age of fourteen ycars :— 
Held: the production in ct. of an 
infant about three months old alleged 
to have been born as the result of the 
seduction, & the testimony of the 
mother & aunt of the girl that the 
infant resembled accused & one of his 
children, was not sufficient corrobora- 
tive evidence.—R. v. FIDLER, [1921] 
3W.W.R. 871; 66D. L. R. 537; 36 
Can. Crim. Cas. 239; 31 Man. L. N. 
358.—CAN. 

p. Possession of property ‘taken 
from murdered person—Corroborative of 
theft—-Not corroborative of murder.|— 
The possession of property taken from 
& murdered person is not adequate 
corroboration of the evidence of an 
uccomplice charging such person in 
possession with participation in the 
murder, though it would, no doubt, be 
corroboration of evidence that prisoner 
participated in a robbery, or that he 


J.— VOL. XIV. 





had dishonestly received stolen pro- 
perty.—lht. ov. RAM SARAN (1885), 
I. L. R. 8 All. 306.—IND. 


q. Production of stolen property by 
accused.J—Where accused was = con- 
victed of house-breaking by night with 
intent to commit theft, & the only 
evidence against him was the con- 
fession of a fellow-prisoner, & the fact 
that he pointed out the stolen property 
s0me months after the commission of 
the offence :—Jleld: the mere pro- 
duction of the stolen property by 
accused was not sufficient corrobora- 
tion of the confession of the other 
prisoner.—R. v. Dosa JIvA (1885), 
I. L. R. 10 Born. 231.—IND. 


r. All surrounding circumstances 
must be considered.j}—In dcaling with 
the question what amount of corro- 
boration is required in the case uf testi- 
mony given by an accomplice, the cts. 
must exercise careful discrimination, & 
look at the surrounding circumstances 
in order to arrive at a conclusion 
whether the facts deposed to by the 
poe alleged to be an accomplice are 

orne out by these circumstances, or 
whether the circumstances are of such 
a natuye that the evidence purporting 
to be given by the alleged accomplice 
should be ripen hala te in essential & 
material particulars by evidence aliunde 
as to the facts deposed to by that 
accomplice. —~KAMALA PRABAD ¥. SITAL 
PRASAD (1901), I. L. KR. 28 Cale. 339; 
5 C. W.N. 517.—IND. 
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4952 i. Nffect of ‘corroboration out 
touching all accused.}—The accomplice 
must be corroborated not only as to 
one but as to all of the persons affected 
by the evidence, & corroboration of his 
evidence as to one prisoner does not 
entitle his evidence against another to 
be accepted without corroboration.— 
R. v. RAM SARAN (1885), I. L. R. 8 AH, 
306.—IND. 


4952 ii. .}~-Criminal cts. dealing 
with an approver's evidence in a case 





where several persons aro charged 
should require corroboration of his 
statements in respect of the identity 
of each of the individuals accused.—R. 
noe (1886), I. L. RR. 8 All. 509.— 





4952 iii. -}—When several pris- 
oners are tried together upon the same 
indictment, a verdict of guilty against all 
the prisoners, founded upon the testi- 
mony of an accomplice, corroborated 
as to one of the prisoners but uncor- 
roborated as to the others, will be up- 
held.—R. v. Curris (1838), Craw. & D. 
Abr. C. 274,--IR. 


8. Confession of one prisoner can- 
not corroborate evidence of accomplice 
against other prisoncrs.}—-The confes- 
sion of one of the prisoners cannot be 
usod to corroborate the evidence of an 
accomplice against the others, tainted 
evidence not being made better by 
being corroborated by other tainted 
evidence.—R. v. MALAPA BIN KAPANA 
(1874), 11 Bom. 196.—IND. 


t. EHvidence of one accused not cor- 
ruborative evidence against fellow ac- 
cuscd.J|—A woman was convicted along 
with a married couple of acting in 
concert & defrauding a relief fund, by 
obtaining relicf for the husband upon 
false statements, including a false 
statement that the husband was out of 
work at the time of the application. 
The woman’s part in the transaction 
was that she had filled up the necessary 
form for the husband, & had signed it 
for him, without having made any 
inquiry into the truth of the facts 
stated. The only evidence that she 
actually know of the falsity of any 
statement in the form was that of the 
wife, who, in giving evidence on her 
own behalf at the trial, stated that she 
had told the woman that her husband 
was at work :—J/eld >: as the evidence 
of the wife, assuming it to be competent, 
against her fellow-accused, was un- 
corroborated, it was insufficient to 

rove complicity on the part of applt. 
n the fraud.—TOWNSEND v. STRA- 
THERN, [1923] S. C. (J.) 66.—SCOT, 


H 


466 


E. Direction on Corroboration. 


4960. Caution to jury essential.|—R. v. TATE, 
No. 4942, ante. 

4961. .J—R. v. WARNER, No. 3852, ante. 

4962. .]|—Conviction quashed on the ground 
that in the summing-up the jury were not cautioned 
that the evidence of a witness came from a tainted 
source & was uncorroborated, & on the further 
ground that there was no sufficient differentiation 
in the summing-up of the case against prisoner 
from that against prisoner indicted with him.— 
R. v. BEAUCHAMP: (1909), 73 J. P. 2233; 25 
T. L. R. 330; 2 Cr. App. Rep. 20, 40, C. C. A. 

4963. .J|—The ct. will quash a conviction 
unless the jury are expressly directed that there 
must be corroboration of an accomplice’s evidence. 
—K. He Mason (1910), 5 Cr. App. Rep. 17], 
CC. C. A. 

4964. -|—Where on the trial of a charge of 
larceny the only evidence against deft. is that of a 
person who received the stolen property, & there 
is a suspicion that he knew that the property 
was stolen, his evidence must not be left to the 
jury as that of an untainted witness, but they 
should be warned that if they think that he was an 
accomplice there ought to be corroboration of 
his story.—R. v. JENNINGS (1912), 7 Cr. App. 
Rep. 242, C. C. A. 

















4965. .|—R. v. BLoODWoRTH, No. 4014, ante. 
4966. ———_.|—- lt. v. Curistik, No. 381], ante. 

49867. —-—.]—-R.v. BASKERVILLK, No. 49384, ante. 
4968. -|—On a charge of receiving a pony 





knowing it to have been stolen, the jury, in | convict prisoner upon such uncorroborated evi- 
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ee 





9 W. lL. R. 299; 15 Can. Crim. Cas. 
4960 v. —-—.J—A rule of practice 
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answer to questions put to them by the deputy 
chairman of quarter sessions, found that the 
explanation given by applt. was one which might 
reasonably be true, but returned a verdict of 
guilty against applt. An accomplice pleaded 
guilty to the theft, but there was no corroboration 
of his evidence against applt. on the charge of 
receiving. The jury were not properly directed 
as to knowledge by appit. that the pony was 
stolen, nor as to the necessity for corroboration 
of the evidence given against applt. by the accom- 
plice :—Held: owing to their being no corro- 
boration of the evidence given by the accomplice, 
the appeal must be allowed & the conviction 
quashed.—R. v. NoRRIs (1916), 86 L. J. K. B. 
810; 116 L. T. 160; 25 Cox, C. C. 601; 12 Cr. 
App. Rep. 156, C. C. A. - 





4969. J—R. v. BRYANT (1917), 13 Cr. App. 
Rep. 49, C. C. A. 

4970. ——.|—R. v. WyMAN, No. 4935, ante. 

4971. .|—Applt. was convicted on a charge 





of having had carnal knowledge of a girl under 
sixteen years of age. The girl gave evidence of 
being assaulted by prisoner at her aunt’s house on 
two occasions. Although other persons were 
about the house at the time of the assaults, she 
made no complaint to anyone until five or six 
months afterwards, when finding herself pregnant, 
she accused prisoner. The judge in his summing 
up repeatedly warned the jury that the girl’s 
evidence was uncorroborated :—Held: the evi- 
dence given by the girl was not that of an accom- 
plice, &, even if it had been, the judge having 
repeatedly warned the jury that her cvidence was 
uncorroborated it was within their province to 











charging a jury, should caution them 
that the evidence of an accomplice 
should be corroborated, is not a matter 
for a ct. to review on a cause reserved, 


a v. ., (1911) 13 C. L. R. 619. 

4960 ii. - .J—It is not only a 
desirable pian ee that jurors should 
be warned against accepting uncorro- 
borated evidence of wn accomplice, but: 
if it should appear at any trial that tho 
warning has not been given, & there 
is an absence of corroborative evidence, 
the Ct. of Criminal Appeal should set 
aside the conviction & deal with the 
casc under the provisions of the Act, 
which enables the ect., if it thinks a 
proper case appears, to direct a new 








trial-—R. wv. MoELLER (1913), 13 
Ss. R. N.S. W. 613.—AUS. 
4960 iii. -}—On a charge of 





receiving stolen property, the principal 
witness was an accomplice, who uad- 
mitted having stolen the goods. To 
corroborate this evidence a witness 
was called whose evidence was suftfi- 
cient to raise grave doubts whether ho 
was not also an accomplice. He was 
cross-examined to show that he must 
have been aware both of the stealing 
& of the receiving, but neither party 
at the trial 0 
uccomplice, The judge left his evi- 
dence to the jury as that of an inde- 


be accepted in corroboration of that 
of the principal witness :—JHeld: 
though there was ample independent 
evidence of corroboration, the judge 
ought in the circumstances to have 
warned the jury that there was evi- 
dence upon which they might find that 
the second witness was also an accom- 
plice, & & new trial was granted.—R. 





v. MALOUF (1918), 18 S. R. N.S. W. 
j42.—AUS. 

4960 iv. -}+-The evidence of an 
accomplice, even though wuncorro- 


borated, is legal evidence & sufficient 
to support a conviction, but the trial 
judge should advise the jury not to 
convict upon such evidence.—R. v. 
REYNOLDS (1906), 1 Sask. L. R. 80; 





& experience oxists relative to the 
evidence of accomplices against ac- 
cused, which requires that the jury 
be warned against the danger of con- 
victing on such evidence without corro- 
boration.—-R. v. FRECHET?rE (1920), 46 
O. L. R. 610; 51 YD. L. R. 246; 32 
Can. Crim. Cas. 409; 17 OQ. W. 


4960 vi. ——--.]}—The judge should 
tell the jury that, although the law per- 
mits them to convict on the uncorro- 
borated cvidence of an accomplice, 
it is not the practice of our cts. which 
have consistently held that it was not 
safe or proper to convict on such 
cvidence without some corroboration 
sufficient to connect cach of the accused 
with the offence committed.—JamI- 
RUDDI MABALLI v. R. (1902), I. L. BR.’ 
29 Cale. 782; 6C. W. N. 553.—IND. 


4960 vii. —-—.]—TIn a crimiual trial 
where the case for the prosecution 
depends wholly or in part on the testi- 
mony of an accomplice it is the duty 
of the presiding judge to warn the jury 
that it is unsafe to convict on the 
uncorroborated testimony of the ac- 


aanniliioa althauch tt ia ceamneatant. far 
PETERSON (1911), 30 N. Z L. BR. 801. 


a. Rule of diserction.]—- Tho 
rule requiring the judge to direct 
uries not to convict on the uncorro- 
orated testimony of un accomplice 
is a rule of discretion, & not of law.— 
R. v. WHBSTER & WELIS (1880), 1 
N.S. W. L. R. 331.—AUS. 

b. -}—There is no rule of 
law requiring a judge to direct the 
jury as to corroboration of the evidence 
of an accomplice; it is a rule of pru- 
dence only.—R. v. GRAnHAM, [1915] 
V. L. R. 402.-—-AUS. 

o. —-— Rule of practice.) — The 
question whether or not a judge, in 











for it is not a question of law, but of 
practice, though a practice which 
should not be omitted.—R. v. ANDREWS 
(1886), 12 O. R. 184.—CAN. 


d. -J}— Where the evi- 
dence of an accomplice is uncorro- 
borated, the correct practice requires 
a judge not mercly to tell the jury that 
it is unusual to convict on such evi- 
dence, but that he should also tell 
them that it is unsafe, & contrary both 
to prudence & practice, to do so, yot 
his omission to state this does not 
amount to an error in law.—-R. ». 
GANU BIN DHAROJI (1869), 6 Bom. 
Cr. Ca. 57.—IND. 


e.-—— ——.]—It is a rule of 
practice & not a rule of law for the 
presiding judge in a criminal trial to 
warn the jury that it is dangerous to 
rely upon the uncorroborated testi- 
mony of an accomplice.— R. v. WESTON 
(1912),382 N. Z. L. R. 56.—N.Z,. 


f. Effect of failure to caution. 
—A conviction of a prisoner for horse- 
stealing, upon the uncorroborateod 
evidence of an accomplice, was beld 
legal, although the judge did not 
caution the jury as to the weight to 
be attached to the evidence.—R. v. 
BECKWITH (1859), 8 C. P. 274.—-CAN. 


g- --,.}—There was no evi- 
dence to show that accused was one 
of the porsons present & participating 
in the affair which led to the death of 
S., with the exception of that given by 
two persons who were in company 
with accused & participating with him 
in carrying out a common intention, & 
who, therefore, were accomplices :— 
IIeld: the case was one in which the 
trial Judge should have warned the 
jury of the danger of convicting on 
the evidence given, & as he had failed 
to do so the conviction must be 
quashed.—R. v. MORRISON (1917), 51 
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on ,—R. v. CROCKER (1922), 92 L. J. K. B. 
428; 128L. T.33; 87J.P.44; 39T. L. R. 105; 
67 Sol. Jo. 248; 27 Cox, C. C. 325; 17 Cr. App. 
Rep. 46, C. C. A. 


Annaiaions— ett R. v. Rudge (1923), 17 Cr. App. Rep. 
113. 


Part XI1].—Punishment 


Siecr. 1.—PRINCIPLES THAT DETERMINE THE 
AMOUNT OF PUNISHMENT. 


SUB-SECT. 1.—SENTENCE GENERALLY. 


4973. All facts to be taken into consideration.|]|— 
Ri. v. BAKER (1908), 1 Cr. App. Rep. 9, C. C. A. 

4974, ———.|—-R. v. Epwarps (1909), 3 Cr. App. 
Rep. 59, C. C. A. 

4975. Sentence must not be fixed by rule of 
thumb.|—This is not a case of arbitrary doubling a 
previous sentence. There is not the slightest 
ground for the suggestion as to ‘‘ a rule of thumb ”’ 
(LORD ALVERSTONE, C.J.).—R. v. THORNTON 
(1909), 2 Cr. App. Rep. 315, C. C. A. 

4976. Sentence must be limited to offence proved 
& admitted.|—-The maximum sentence warranted 
by law should be reserved for the worst cases of 
the particular offence. 

Where, on a trial for rape, the prosecutrix is 
absent in suspicious circumstances, so that a 
conviction except for a minor offence, e.g. indecent 
assault, would be unsafe, the judge, in passing 
sentence, ought not to be influenced by the more 
serious charge. 

Detention before trial ought to be taken into 
account in passing sentence.—R. v. HARrRIsoN 
(1909), 2 Cr. aoe. Rep. 94, C. C. A. 

my 


Annotation :—-Fo t. v. Boxall, Hammersicy & Marston 
(1909), 2 Cr. App. Rep. 175. 
In 1878 


4977. -|—W. married I. in 1876. 
his wife parted from him. In 1890 W. purported 
to marry B., describing himself as a bachelor in 
ee register of marriage. 
lim. 





In 1906 B. parted from | 
In 1909 W. was indicted for bigamy, & for 
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4972. .]—When two persons are tried to- 
gether & the evidence discloses a possibility that 
one of them may be an accomplice of the other 
or of a third person, the usual warning to the 
jury about corroboration must be given.—R. v. 
HEATHFIELD (1923), 17 Cr. App. Rep. 80. 





and Prevention of Crime. 


of marriage. The prosecution elected not to 
proceed on the indictment for bigamy on the 
ground that there was no evidence on the deposi- 
tions that in 1890 W. was aware that his wife was 
alive. W. was convicted on the other indictment, 
& evidence having been given of bad conduct on 
his part to I. & to B., he was sentenced to two 
years’ imprisonment with hard labourt—Held : 
it was plain that W. had not been sentenced to this 
term for what he had written in the marriage 
register in the year 1890, but by reason of the 
strong view the judge took of W.’s conduct. The 
sentence was one of which the ct. could not for a 
moment approve. W. had been in prison for a 
few weeks & he should be immediately discharged. 
—R. v. WELLS (1909), 73 J. P. 415; 2 Or. App. 
Rep. 259, C. C. A. 

4978. ———.|—-R. v. Brockiess (1913), 9 Cr. 
App. Rep. 121, C. C. A. 

4979. J—On an indictment containing 
counts charging indecent & also common assault, 
a plea of guilty to the common assault was entered 
& a sentence of twelve months’ imprisonment 
with hard labour was imposed. Applt. had been 
previously twice convicted, & three times charged 
with various offences but was acquitted :—Held: 
the sentence of twelve months’ imprisonment with 
hard labour, being the maximum sentence which 
could be imposed for a common assault, to which 
the accused had pleaded guilty, was under the 
circumstances too severe. 

The proper thing is to disregard altogether the 
cases where applt. was acquitted (LORD READING, 








wilfully making in 1890 a false entry in a register , C.J.).—R. v. JOSEPHSON (1914), 110 L. T. 512; 








af S. R. 253; 29 Can. Crim. Cas. 6.— 








.J—A judge should the 


h. 
caution a jury not to accept the evi- 


m. -}—Where a prisoner 
AN. had been found guilty by the jury on 
uncorroborated evidence of an 
approver, after the judge in his suim- 
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4976 i. Sentence must be limited to 
offence proved or admitted.|—-l1n con- 
sidering what sentence should be 


dence of an approver unless it is 
corroborated ; the omission to dv so 
amounts to misdirection.—R. v. ARU- 
ae (1888), I. L. R. 12 Mad. 196.— 

k. Where caution given -— Jury 
may convict.}—Where the jury were 
properly warned that they should not 
convict accused on the uncorroborated 
evidence of an accomplice, & they 
novertheless convicted, Ct. of Criminal 
Appeal refused to quash the convic- 
tion.—R. v. REEVE (1917), 17 8. R. 
NUE. W.81; 34N.8S. W. W.N. 123.— 








1. .J}— Tho jury wore 
told that the testimony of accomplices 
was not sufficiently corroborated to 
warrant a conviction, whereupon they 
came into ct. stating that they thought 
prisoner guilty, but that he ought not 
to be convicted on the evidence. They 
were then told that they ought to 
acquil ; but after a short interval they 
returned a verdict of guilty. Before 
recording their finding, the presiding 
judge recommended them not to con- 
vict on the evidence, saying, however, 
that they could do so if they thought 
proper; they nevertheless adhered to 
their verdict :—Held: no ground for 
a new trial.—R. v. SEDDON#S (1866), 16 
C. P. 389.—CAN, , 


ming up had pointed out to them the 
desirability, under the circumstances, 
of such corroboration, the High Ct. on 
appeal refused to set aside the con- 
viction on that ground.—R. v. MAHIMA 
CHANDRA Das (1871), 6 B. L. R. App. 
108; 15 W. R. 37.—IND. 








n. .)— The direction 
commonly given to the jury, is that 
they are not bound to convict on the 
unsupported testimony of an accom- 
plico or evén an accessory after the 
fact; that it is not safe to doit; that 
they should not give credit to such 
priate dele testimony ; but that he 
cannot withdraw such evidence from 
their consideration; it is legal evidence, 
& being so they may act upon it or not 
as they please, beari n mind the 
caution & advice which they have 
received.—R. v. SmirH (1876), 38 
U. C. R. 218.—CAN. 


.. -+—-The judge should 
caution the jury as to the danger of 
Cones & advise them not to con- 
vict, on the uncorroborated evidence of 
an pocomp ice ; but if, notwithstanding 
such caution & advice, a verdict of 
ss guilty *? is rendered, such verdict is 
legal, & a conviction must be made.— 
R. v. BETOHEL (1912), 21 W. L. R. 
ere W. W. R. 624; 5D. LL. R. 497. 


°o..--— 





passed a judge has no right to impose 
a heavier sentence than he otherwise 
would have imposed or to refrain from 
reducing the sentence to what he 
otherwise would have reduced it 
because accused’s sworn statement 
has not been accepted by the jury.— 
a v. RICHMOND (1920), V. L. R. 9.— 


4976 ii. .J— A judge, in de- 
termining what sentence he will 
auoee or in dotermining whether he 
will suspend the execution of the 
sentence, is not entitled to take into 
consideration the fact that accused 
has made on oath in his defence 
statements which the jury regard as 
false, but he may take into considora- 
tion the demeanour & possibly also 
statements, considered apart from their 
falsity, of accused when giving evidence 
just as he may consider such matters 
when. accused makes a statement from 
the dock.—R. v. Trmas, [1921] V. L. R. 
503.—AUS. 

p. Measure of sentence —Discretion 
of court.]}— A judge has a discretion 
‘© to whether he will pass sentence 
of death or not i ies a prisoner guilty 
of murder. Such discretion should 
be exercised only in very special 
circumstances, on very special occa- 
sions, & for very cogent reasons.— 


H H 2 
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Sect. 1.—Principles that determine the amount of 
punishment: Sub-sects. 1 & 2.] 


nem ae amet 


30 T. L. R. 243; 24 Cox, C. C. 128; 10 Cr. App. 
Rep. 8; 78 J. P. Jo. 40, C. C. A. 

4980. .J—In calculating what sentence to 
pass upon a prisoner a judge may consider the 
motives which actuated prisoner in committing 
the act admitted by or proved against him, but 
he must not attribute to prisoner a motive which 
has been negatived by the jury, or guilt of a crime 
not charged in the indictment. He must not 
assume prisoner to be guilty of a statutory aggrava- 
tion of an offence which might have been, & was 
not, charged in the indictment, so as to punish 
him for the offence with the addition of the 
aggravation.—h. v. BRIGHT, [1916] 2 K. B. 441; 
85 L. J. K. B. 1688; 115 L. T. 488; 80 J. P. 407; 
32 T. L. R. 600; 25 Cox, C. C. 540; 12 Cr. App. 
Rep. 69, C. C. A. 

Annotation :—Refd. R. v. Wheeler, [1917] 1 K. B. 283. 

4981. .|—In imposing sentence the judge 
must accept the jury’s finding.—R v. MARSHALL 
(1917), 12 Cr. App. Rep. 208, C. C. A. 

4982. .|—Sentence ought not to be miti- 
gated in view of meritorious military service. 

When the question of sentence is under con- 
sideration each case must be judged on its own 
merits, on nothing else.—R. v. ANSELL (1918), 13 
Cr. App. Rep. 110, C. C. A. 

4983 -|—When on a charge of a graver 
offence a plea of guilty to a lesser is accepted, care 
must be taken only to sentence for the latter.— 
R. v. RAPER (1922), 16 Cr. App. Rep. 195, C. C. A. 

4984. Extraneous matters must not be 
considered-—Perjury by accused.|—R. v. Boyp 
oe 1 Cr. App. Rep. 64; 72 J. P. Jo. 352, 
re Ope. © 

4985, .|—Sentence ought not to 
be increased because deft. after conviction persists 
in asserting his innocence.—R. v. NEWMAN (1913), 
9 Cr. App. Rep. 1384, C. C. A. 

4986 ——— Desire to promote habits of 
temperance.|—Applt. was convicted of neglecting 
four children in a manner likely to cause them 
unnecessary suffering or injury to their health ; 
she was also convicted of being an habitual 
drunkard ; & she was sentenced to twelve months’ 
imprisonment with hard Jabour, to be followed by 
three years’ detention in an imebriate reforma- 
tory :—Held: the sentence was too severe, & 
it should be reduced to twelve months’ imprison- 
ment with hard labour, to be followed by twelve 
months’ detention in a _reformatory.—R. v. 
PRINCE (1908), 25 T. L. R. 197; 1 Cr. App. Rep. 
252, 0. C. A. 

4987. -|—The ct. does not view 
with favour the imposition of a sentence on a 
prisoner addicted to drink severer than is usually 
passed for the given offence, merely to promote 
habits of temperance on his part.—R. v. Crisp 
(1912), 7 Cr. App. Rep. 178, C. C. A. 

4988. Sentence must be proportionate to offence. | 
—R. v. RAY & CARTER (1909), 3 Cr. App. Rep. 
189, C. C, A. 

4989. ———.]—-R. v. MouNTFoRD (1910), 4 Cr. 
App. Rep. 224, C. C. A. 

Annotation :—Mentd. R. v. Evans (1912), 8 Cr. App. Rep. 15. 






































i. vw. SINNAH (1900), 10 H. C. 387.-- 
Ss. 


Pp. & B. 274.—CAN. 


CRIMINAL LAW AND PROCEDURE. 


4990. ——-.|—-R. v. WinuiAMs (1911), 7 Cr. App. 
Rep. 51, 0. C. A. 

4991. Trifling offence—Previous convic- 
tions.|—R. v. BENNETT & HOLLOMAN (1911), 6 
Cr. App. Rep. 203, C. C. ° 

4992. .]|—The ct. discourages 
sentences of penal servitude for thefts of goods 
of small value, even when prisoner has been 
previously convicted.—R. v. MARTIN (1913), 9 
Cr. App. Rep. 168, C. C. A. 

4993. .]—Whatever may be his 
character, regard must always be had to the 
nature of the offence. He must not be sentenced 
to penal servitude for a trivial offence merely 
because he has been so sentenced before 
(Avory, J.).—R. v. BAker (1915), 11 Cr. App. 
Rep. 175. 

4.994. .|—The triviality of an 
offence may mitigate the effect of previous con- 
victions.—R. v. DOUGLAS (1915), 11 Cr. App. Itep. 
185. 

4995. Maximum sentence intended for 
worst cases.|—It. v. HAnRison, No. 4976, ante. 

4996. Value of property stolen.|—-Severity 
of sentence not dependent on value of property 
stolen.—R. v. MaunicE (1908), 1 Cr. App. Rep. 
176, C. C. A. 

4997. ——_—.]—The value of property stolen 
is not the only measure of punishment.—R. v. 
McCRrREESE (1910), 4 Cr. App. Rep. 72, C. C. A. 

4 While the offence of larceny 















































for which a prisoner is indicted may be a very bad 
one notwithstanding that the sum stolen is small, 
as, for instance, where prisoner has obtained 
small amounts from a number of different persons, 
nevertheless, in dealing with one particular casc 
of larceny the small amount stolen may properly 
be taken into consideration on the question of 
sentence.—R. v. MYLAND (1911), 27 T. L. R. 256; 
6 Cr. App. Rep. 135, C. C. A. 

4999. Remanet of previous sentence——Should be 
taken into consideration.|—-In passing sentence, 
any unexpired sentence should be taken into 
account.—R. v. SmirH (1909), as reported in 74 
J.P.13; 26 T. lu. R. 23; 54 Sol. Jo. 1387; 3 Cr. 
App. Rep. 40. 


Annotations :-—Refd. R. v. Jackson (1910), 4 Cr. App. Rep. 
93. Mentd. R. v. Franklin (1909), 3 Cr. App. Rep. 48 ; 
R. v. Sweeny (1910), 74 J. bP. Jo. 77. 


5000. .|——-Applt. was convicted of the 
larceny of a watch from his father & of 6s. from his 
sister. It appeared that there was a remanet of 
270 days’ imprisonment from his last sentence. 
He was now sentenced to six years’ penal servitude. 
From this sentence he appealed. It is quite right 
to consider in such a case, when deciding what 
sentence should be imposed, that one effect of the 
commission of the particular offence would be 
that automatically by statute the appellant would 
have to serve this remanet of 270 days (per CuR.).— 
R. v. DORRINGTON (1910), 74 J. P. 892 5 5 Cr. App. 
Rep. 119, C. C. A. 

5001. ——— ——..|—R. v. FIsHER (1910), 5 Cr. 
App. Rep. 269, C. C. A. 














5002. ——.|—R. v. SAUNDERS (1911), 7 
Cr. App. Rep. 18, C. C. A. 
5003. ——~ -|—In view of the fact that a 


convict has a remanet of a previous sentence to 


s. Cannot commence on future day 


F. r. Offence against provisiuns of statute —Hxcept at expiration of a prior term. | 
q. Definite penalty “imposed by -—- Under several  sectigns.} — Non- ~The ct. has not power to award 
a sentence of imprisonment to com- 


statute — Other poe irregular.) — 
When an Act of the Legislature pre- 
scribes a definite penalty for an 
offence, the imposition of a penalty 
other than the one prescribed is 
irregular.— Hz p. WILSON (1877), 1 


sect.—SHAW  v. 


compliance with the provisions of a 
statute renders an offender liable to 
only one penalty for each act, though 
the act be a breach of more than one 
PARDY 
N. Z. L. R. 782.—N.Z. 3 


mence at a future day except where 
it is to commence at the expiration 
of an imprisonment under a previous 
sentence.—R. v. O'CONNELL (1844), 


rege L. T. O. 8. 376.-—IR. 
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PaRtT XIII.—PUNISHMENT AND PREVENTION OF CRIME. 


serve a fresh sentence of penal servitude may be 


reduced.—R. v. FOWLES (1914), 11 Cr. App. Rep.° 


5, C. CO. A. 

5004. Type of punishment may be considered-— 
Sentence of whipping—Shortens length of term.]— 
The infliction of flogging should diminish a term of 
penal servitude, er of the same sentence.—R. v. 
ENTWISTLE (1912), 8 Cr. App. Rep. 98, C. C. A. 

5005. Borstal system—Requires adequate 
term.]—Where a judge sentences a prisoner to a 
term of detention or imprisonment under some 
particular form of treatment, such as the Borstal 
system, & it appears that the treatment is con- 
sidered uscless unless undergone for a certain 
period, the judge ought to take that fact into his 
consideration in determining the length of the 
sentence he will impose.—R. v. KIRKPATRICK 
(1908), 73 J. P. 29; 25 T. L. R. 66, C. C. A. 
Annotation :—Refd. R. v. Keating (1910), 74 J. P. 452. 

5006. Modified Borstal system—-Term not 
to be lengthened for.|—In sentencing a prisoner 
between the ages of 16 & 21, who for any reason 
cannot be sent to a Borstal institution, the judge 
ought not to impose a sentence for a longer term 
than is appropriate in the particular case in order 
that prisoner may get the benefit of the modified 
Borstal system as it is administered in prison.— 
R. v. OXLADE, [1919] 2 K. B. 628; 88 L. J. K. B. 
1318; 83 J.P. 218; 122 L. T. 343 26 Cox, C. C. 
530; 14 Cr. App. Rep. 65, C. C. A. 

5007. Possibility of remission for good conduct.] 
—The trial judge is entitled to take into con- 
sideration the possibility of part of a sentence 
being remitted for good conduct.—R. v. WILSON 
(1910), 5 Cr. App. Rep. 8, C. ©. A. 








SUB-SECT. 2.—STANDARDISATION OF SENTENCES. 


5008. No invariable standard.|—Applt. was in- 

dicted for larceny. He pleaded guilty to obtaining 
£1 by a trick. He had been ten times previously 
convicted. Applt. had received three sentences 
of penal servitude, & was under police supervision 
when he committed the offence with which he was 
charged. Ile was sentenced to 8 years’ penal 
servitude, followed by three years’ police super- 
vision :—Held: a sentence of five years’ penal 
servitude with no police supervision to follow must 
re Even in the place of the sentence passed at the 
ial, 
_ itis one of the advantages of this tribunal that 
It tends to a standardisation of sentences. No 
invariable tariff can ever be fixed, for it is im- 
possible to classify guilt so nicely as to indicate it, 
even approximately, by the names given to the 
varlouscrimes. But, with time, it is to be expected 
that the revision of sentences by this ct. will tend 
to harmonise the views of those who pass them, & 
so to ensure that varying punishments are not 
awarded for the same amount of guiltiness (per 
Cur.).—R. v. WOODMAN (1909), 73 J. P. 286; 2 
Cr. App. Rep. 67, C. C. A. 

9009. Felonious wounding.|—The applicant was 
convicted for wounding with intent to do grievous 
bodily harm, & sentenced to fourteen years’ penal 
servitude. The applicant, who was a dock 
labourer, having met his wife, from whom he had 
been judicially separated, in the street, followed her 
up, & got to the place where she lived, & then met 
her and stabbed her three times, & left the knife 
sticking in her back. The applicant pleaded not 
PART XIII. SECT. 1, SUB-SECT. 2. 
; t. Forgery.]}— When passing sen- 

ence on a prisoner convicted of using 


certain materials for the purpose of 
forging bank-notes the judge passed 





the maximum sentence of 14 years’ 
penal servitude leaving it 
executors to determine where his 
history was known, the le 
have to serve :—Held : infliction of the 62 
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guilty at the trial, he was undefended, & stated 
that he was so drunk that he had lost all recollec- 
tion of the circumstances. 

It is quite impossible to lay down any standard 
as to what is a proper punishment for the offence 
of wounding with intent to do grievous bodily 
harm, as little as in cases of manslaughter, the 
most difficult of all (CIIANNELL, J.).—-R. v. GORMAN 
(1909), 2 Cr. App. Rep. 187, C. C. A. 

5010. .|—D. was sentenced at the ct. of 
trial to five years’ penal servitude for stabbing a 
woman. It appeared that the judge who sen- 
tenced him thought the prosecutrix was a respect- 
able woman living with her husband, & that D. 
had broken up her home. Inquiries having been 
made, it appeared that this woman was a prosti- 
tute, living with a man who was not her husband. 
The injuries, which were not serious, were inflicted 
by applt. taking up a knife lying close to him in 
the midst of an altercation with the prosecutrix. 
The ct. passed in substitution a sentence of 
eighteen months’ imprisonment with hard labour. 
—R. v. DICKENSON (1909), 73 J. P. 286; 2 Cr. 
App. Rep. 78, C. C. A. 

5011. Rape.|—R. v. Wint (1909), 3 Cr. App. 
Rep. 204, C. C. A. 

5012. .|—The normal sentence for rape is 
five years’ penal servitude.—R. v. ROBINSON 
(1914), 11 Cr. App. Rep. 4, C. C. A. 

5013. Bigamy.|]—There can be no standardisation 
of sentences for bigamy. 

Sentence mitigated to save forfeiture.—R. v. 
MORTIMER (1918), 13 Cr. App. Rep. 146, C. C. A. 

5014. Receiving stolen property.|—IJt is im- 
possible to standardise sentences for receiving 
stolen property with guilty knowledge.—R. v. 
CLAY, R. v. GRANT, R. uv. VALE (1918), 13 Cr. App. 
Rep. 198, C. C. A. 

5015. Incorrigible rogue.|—-K. was sentenced at 
quarter sessions to nine months’ imprisonment 
with hard labour as a rogue & vagabond. It 
appeared that he had already been sentenced on 
nine or ten occasions under the Vagrancy Acts, 
& that on one of these occasions he had been 
sentenced to seven months’ imprisonment with 
hard labour as a rogue & vagabond. It appeared 
that ten years ago before the dates of these con- 
victions, he had left the army with a character 
that was marked ‘‘ Very Good.’’? He had then 
obtained employment & kept himself, until he 
was struck down by paralysis. He then com- 
menced playing a penny whistle in the streets 
& begging, the conduct which led to his convictions. 
He had never been convicted of dishonesty or 
violence. The ct. passed in substitution a sentence 
of three months’ imprisonment with hard labour.— 
R. v. EDWARDS (1909), 73 J. P. 286; 2 Cr. App. 
Rep. 79, C. C. A. 

Annotations :—Distd. R. v. Cooper (1910), 75 J. P. 125. 

Refd. R. v. Harrison (1913), 30 T. L. R. 1. 

5016. .|—Applt. was sentenced to four 
months’ imprisonment with hard labour, for the 
offence of begging & of being an incorrigible rogue. 
He contended that on his first conviction he had 
been wrongly sentenced on an alleged previous 
conviction of 14 days’ imprisonment at Tower 
Bridge Police Ct., &, consequently, all subsequent 
convictions had been based upon a conviction 
which, in fact, had never taken place :—Held: 
the chairman, rightly sentenced him to a term of 
four months. 











maximum penalty was contrary to the 
to the rinciples which have always guided 
Judges in determining sentences.— 

.v. SHLLING (19 138. R. N.S. W 


th he would 13), 3. W. 
tion of t! g: 30 N.S. W. W. N. 169.—AUS, 
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Sect. 1.—Principles that delermine the amount of 
punishment: Sub-sects. 2 & 3. Sect. 2: Sub- 


Prisoner had a right of appeal to the quarter 
sessions which he might have exercised, when all 
the evidence could then have been gone into. 
He was then sentenced to four months’ imprison- 
ment, having been convicted of precisely the same 
offence as that for which he had previously been 
sentenced to nine months’ imprisonment, which 
had been reduced by this ct. to one of three 
months’. We are not here as legislators, & we 
can only administer the law as we find it, but it 
does seem somewhat hard to have to pass such 
sentences. These sentences cannot be passed 
unless the same offence has been committed 
before.—R. v. O'BRIEN (1909), 2 Cr. App. Rep. 
193, C. C. A. 

5017. .|—Semble: the maximum sentence 
of twelve months’ imprisonment with hard labour 
should not be imposed on a person convicted as 
an incorrigible rogue for begging, even though 
previously convicted on many occasions of begging, 
if the evidence shows that the offender merely 
begged without any aggravating circumstances, 
e.g. with menaces.—R. v. CoorPEeR (1910), 75 J. P. 
125; 5 Cr. App. Rep. 273, C. OC. A. 

5018. |—This was an appeal against a 
sentence of eight months’ imprisonment, with 
hard labour, on a conviction as an incorrigible 
rogue. It appeared that the appellant went up 
to persons at night & asked them for money. 
Applt. had been previously convicted for begging 
on many occasions. The ct. reduced the sentence 
to one of three months’ imprisonment with hard 
Jabour.-—R. v. HARRISON (1913), 30 T. L. R. 13 
9 Cr. App. Rep. 145; 77 J. P. Jo. 484, C. C. A. 

papinal criminal.|—See Sect. 4, sub-sect. 4, 
post. 








SuUB-SECT. 8.—SENTENCES ON CO-PRISONERS. 


5019. Where both equally guilty—Sentences 
should be alike.|—If the ct. reduces on a previous 
application, a sentence passed on one of several 
prisoners jointly indicted, it will, on a subsequent 
application, in the absence of any reason for 
discrimination, reduce it in the case of the others.— 
R. v. BOXALL, HAMMERSLEY & MARrsTon (1909), 
2 Cr. App. Rep. 175, C. C. A. 

5020. ——.|—Applt. was convicted of 
aiding & abetting bigamy & sentenced to nine 
months’ imprisonment with hard labour. The 
principal offender, the woman, was only sentenced 
to three months. Applt.’s sentence was reduced 
to that of the woman.—R. v. Reap (1915), 11 
Cr. App. Rep. 89, C. C. A. 

5021. -|—When offences & their cir- 
cumstances are of a similar nature, the ct. tends to 
equalise sentences, even if there is no formal 
appeal against sentence.—N. v. Monrriovu, Em- 
MOTT, HeEwitr & HEATHCOTE (1921), 16 Cr. 
App. Rep. 74, C. C. A. 

5022. Sentences may be affected by previous 
records.|—-Applts. were indicted for being found at 
night, having in their possession, without lawful 
excuse, certain implements of housebreaking. 
Both applts. were found guilty, H. being sentenced 
to eleven months’ imprisonment with hard labour, 
& L. to fourteen months’. H. gave his name as 
T. As soon as the police-station was mentioned, 














PART XIII. SECT. 2, SUB-SECT. 1.—A. 


5028 i. To be inquired into.)}—Kvi- 
dence concerning the antecedents & 


| character of a person found guilt 
| eriminal offence is properly receivable | interests of the community.—R. v. 
for the purpose of R. G 
punishment to be inflicted, both in the 


CRIMINAL LAW AND PROCEDURE. 


applts. tried to run away. IL. was convicted in 
April, 1908, & received six months’ imprisonment, 
H. had not been convicted since 1904 :—Held: 
as regards L., the sentence must stand, but H.’s 
sentence must be reduced to six months’ imprison- 
ment.—R. v. H1Int & LE GRICE (1909), 2 Cr. App. 
Rep. 74, C. C. A. 

5023. .|-—The sentence on a_ first 
offender with a previous good character should not, 
as a general rule, be so severe as that on a co- 
prisoner with a bad character.—R. v. CANHAM 
(1910), 5 Cr. App. Rep. 110, C. C. A. 

5024. .|—Remanet sentences must be 
served after the fresh term of penal servitude. 

The sentences of the ct. may discriminate 
between co-defts. who have been previously con- 
demned to penal servitude & those who have not.— 
R. v. Minrz, Roperts & Harris (1922), 17 Cr. 
App. Rep. 11, C. C. A. 

5025. Varying degrees of guilt—Discretion of 
judge at trial.|—R. v. BALDWIN (1909), 2 Cr. 
App. Rep. 117, C. C. A 

5026. .|—Disparity between the sen- 
tences of co-prisoners is not necessarily a ground 
for reducing sentence.— R. v. STUTTER (1910), 5 
Cr. App. Rep. 64, C. C. A. 

5027. Similar sentences may be imposed. ]— 
To impose the same sentence on co-defts. guilty 
in different degrees is not necessarily improper.— 
R. v. DENT (1913), 9 Cr. App. Rep. 223; 77 
J.P. Jo. 580, C. C. A. 























Sect, 2.—MATTERS TO BE TAKEN INTO 
CONSIDERATION. 


SuUB-sSECT. 1.—ANTECEDENTS OF 
A. In General. 


5028. To be inquired into.|—In considering 
sentences it has been the invariable practice to 
inquire into prisoner’s history, in his own interest, 
& if in the course of that inquiry, facts come out 
which damage him, the judge ought to take notice 
of it (LORD ALVERSTONE, C.J.).—R. v. WEAVER 
(1908), 1 Cr. App. Rep. 12, C. C. A. 

5029. Facts adverse to prisoner must be proved 
or admitted.|—After conviction there should be 
given to the judge by the police accurate informa- 
tion as to prisoner’s condition & antecedents, even 
although legal evidence as to the whole‘of the 
information may not be available at the moment. 
Where prisoner does not challenge this information 
the judge can properly consider it, but where 
prisoner challenges any statement & says it is 
untrue, it is the duty of the judge to inquire into 
it, & if the judge considers the matter of such im- 
portance that it ought to be proved by legal 
evidence, to adjourn the case for that purpose. 
The judge, however, may properly adopt the 
course of disregarding altogether the statement 
that has been challenged.—R. v. CAMPBELL (1911), 
75 J. P. 216; 27 T. L. R. 256; 55 Sol. Jo. 278 ; 
6 Cr. App. Rep, 131, OC. C. A. 

5030. -|—Sentence of ten years’ penal 
servitude reduced to six years’ penal servitude 
on the ground that a statement by the police as to 
prisoner’s antecedents was taken into considera- 
tion, & there was nothing to show that the prisoner 
admitted the accuracy of such statement.—R. v. 
nee! 29 T. L. R. 152; 8 Cr. App. Rep. 


PRISONER. 





ofa , interests of the offender & in the 


etermin the Morris, (1914) S. RK. Q. 210.—AUS. 


Part XIII.—PUNISHMENT AND PREVENTION OF CRIME. 


5031. Facts not proved or admitted not to affect 
sgentence.|—-An officer of the ct. ought not to give 
informal information to the ct. in aggravation of 
deft.’s offence.—R. v. KENDRICK 


App. Rep. 117, C. C. A. 
5032. 





121, C. C. A. 
5033. 





w. App. Rep. 245, C. C. A 
5035. 





15 Cr. App. Rep. 1438, C. C. A. 


5036. Previous acquittals must not influence 
adversely.|—R. v. JOSEPHSON, No. 4979, ante. 


B. Previous Convictions. ° 


proved—Only to be 
sidered.|—R. v. STusBBs (1913), as reported in | 


5037. Convictions 


% Or. App. Rep. 238, C. C. A. 
5038. -|—Applt. 
larceny. 








Sir ’’ :—Held: 


should be reduced. 


The admission that there was a long list against 
applit. was not an admission by him that the list 
The habit of acting on statements 
appearing in the calendar is irregular (AVoRY, J.). 
—R. v. METCALFE (1913), 29 T. L. R. 5125 9 


was true. 


Cr. App. Rep. 7, C. C. A. 
5039. 








C.C.A 
5041. 








-|-—Previous 


App. Rep. 176, C. C. A. 


5042. Nature of previous offences—-Must be 
considered.|—T he character of previous convictions 
must be taken into account in sentence.—R. v. 
BoucHER (1909), 2 Cr. App. Rep. 177, C. C. A. 

504 -|—In passing sentence, regard | 
should be had to the nature of previous offences. 








PART XIII. SECT. 2, SUB-SECT. 1.—B. 
_& Previous convictions may be con- 
sidered.]- Where there has been a 
revious conviction, within the recol- 
ection of the ct., but the Crown has 
failed to prove it & it has not been 
otherwise shown, the ct. may proceed 
upon his own initiative, & may inform 
itself at the same time as to the 
previous conviction, & the age, cha- 
racter, & antecedents of prisoner.— 
R. v. BONNEViIE (1906), 38 N. S&S. R 
560; 1E. L. R. 48.—CAN. 


b. ——-.]— When a previous con- 


.J|—Unsupported suggestions by the 
police of other offences ought not to influence 
sentence.—R. v. Court (1911), 6 Cr. App. Rep. 


.|—Statements against a prisoner 
after conviction must not be taken into account: 
in the sentence, unless strictly proved.—R. v. 
Kverirr (1913), 8 Cr. App. Rep. 156, C. C. A. 
5034. —-—.|—Evidence of convictions & offences 
not strictly proved nor admitted must not be taken 
into account in sentence.— NR. v. PALMER (1913), 8 


.\—In receiving evidence -after con- 
viction, of a deft.’s antecedents, the ct. is bound 
to exercise care in discriminating between the 
knowledge of the deponents & their hearsay 
information.—R. v. ELLEy (1921), 85 J. P. 1443 


was convicted of 
Iie had been previously convicted, but 
the convictions were not formally proved. 
Recorder, addressing him, said :—‘‘ You have a 
long list against you,” & applt. replied, ‘“ Yes, 
the way in which applit. was 
treated with regard to his previous convictions 
was irregular, & the sentence imposed upon him 5052. 


.|—The ct. of trial cannot take 
cognisance of previous convictions unless they 
are duly proved by a witness, subject to cross- 
examination.—R. v. SEyMouR (1923), 87 J. P. 
148; 17 Cr. App. Rep. 128, C. C. A. 

9040. Convictions abroad—-May be considered. |— 
R. v. BENJAMIN (1913), 8 Cr. App. Rep. 146, 


convictions in 
another country are properly taken into account 
in sentences here.—R. v. Forp (1921), 15 Cr. 


C. C. A. 
5044. 





(1911), 6 Cr. 





47] 


—R. v. Parsons (1911), 7 Cr. App. Rep. 76, 





-]—In passing sentence on a 


prisoner who has often been previously convicted, 


regard should be had to the last sentence inflicted 


43, C. C. A. 
5045. —---- 


205, C. C. A. 
5046. 











had to the nature of previous offences. 
STAFFORD (1920), 15 Cr. App. Cas. 7, C. GO. A. 


on him.—R. v. Monris (1914), 11 Cr. App. Rep. 


.|—For purposes of sentence 


the interval since a previous conviction & the 
nature of the previous offence must be taken into 
account.— RK. v. BIBBINGS (1918), 138 Cr. App. Rep. 


-}—In sentence regard must be 
Re, 0; 





C. Period since last Conviction. 


5047. Should be taken into account.|----The 
interval between the last & the present conviction 
ought to be taken into account in sentence.— 
R.v. Nurrass. (1908), 73 J. P. 30; 25T. L. R. 76 ; 


53 Sol. Jo. 64; 1 Cr. App. Rep. 180, ©. C. A. 


Anraten :—Refd. R. v. Haden (1909), 2 Cr. App. Rep. 


5048. ——.|—R. v. Bippinas, No. 5045, ante. 


5049. 





con- 


Efforts to lead an honest life.|— 
R. v. ScRAGG, [1920] W. N. 335, C. C. A. 

5050. When period is short—Ground for inflicting 
penal servitude.|.—As a rule penal servitude should 


not be inflicted after previous convictions unless 


The 131, ©. C. A. 





5051. ——- —---.]—-R. v. SANDERS 
Cr. App. Rep. 179, C. C. A. 
Offence is aggravated.|—An offence 


the offence has been committed soon after release 
from prison.—R. v. CONNOR (19138), 9 Cr. App. Rep. 


BA :—Refd. R. v. Sanders (1913), 9 Cr. App. Rep. 
179. 


(1913), 9 


is aggravated by its commission after a recent 


7,0.C, A. 
5054. 








5055. 
5056. 








5057. 


' OC. 0. A. 


viction is not charged in the indictment 
or information, neither a judge nor a 
magistrate has any right to ask a 
priboner, after conviction, whether he 

as been previously convicted or not, 
either with the view of ascertaining 
whether the prisoner is liable to any 
increascd punishment, or determining 
what the proper sentencc, within the 
ordinary maximum provided by the 
statute in the particular case, should 
be.—R. v. Epwarps (1907), 17 Man. 
L. R. 288.—CAN. 


0. .]— Except in very special 

















App. Rep. 15, C. C. A. 
5058. 





release of the offender from prison.—R. v. CONNOR 
(1913), 9 Cr. App. Rep. 183, C. C. A. 

5053. When period is long—Sentence should not 
be severe.|—It. v. CULLEN (1910), 4 Cr. App. Rep. 


.|—A. period of honest work 


between the termination of a sentence & a subse- 
quent conviction ought to be taken into account 
in passing sentence for the latter.-—R. v. GOODWIN 
& WILKINSON (1910), 6 Cr. App. Rep. 85, C. C. A. 


|—R. v. ALDEN (1913), 8 Cr. 


App. Rep. 175, C. ©. A. 


.|---Sentence mitigated in view 


of lapse of time since last conviction & of there 
being no previous sentence of penal servitude.— 
R. v. WHITE (1916), 12 Cr. App. Rep. 53, C. C. A. 


I—R. v. Jonty (1920), 15 Cr. 


But previous convictions must 


be considered.]|—Where, after a long interval, 
there is a relapse into crime, all previous con- 
victions may be taken into account in sentence. 
R. v. CRAWFORD (1909), 2 Cr. App. Ikep. 305, 





circumstances, the proper object of 
using previous convictions is to 
determine the amount of punishment 
to be awarded.—ROSHUN DOOSADH v. 
R. (1880), I. L. R. 5 Cale. 768 ; 
C. L. R. 219.—IND. 





d. .J)— The proof of a pre- 
vious conviction not contemplated by 
sect. 75 of the Indian Penal Code may 
be adduced after accused is found 
guilty. as an element to be taken into 
consideration in awarding punishment. 
—R. v. ISMAIL AL BHAT (1914), I... RR. 
39 Bom. 326.—IND. 
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Sect. 2.—Matters to be taken into consideration: 
Sub-sects. 2,3, 4 & 5, A.) 


SuB-SEcT, 2.— DETENTION IN PRISON AWAITING 
TRIAL. 

5059. Period of detention to be taken into 
consideration.]|—-Period during which applt. is in 
custody before trial may be taken into account 
in sentence.—R. v. GULSTON (1908), 1 Cr. App. 
Rep. 165; 72 J. P. Jo. 556, C. C. A. 

5060. .J|—R. v. Harrison, No. 4976, ante. 

5061. ——.]—(1) Degree of guilt may be 
reduced by the drunken condition of the accused 
at the time of the offence. 

(2) The time of detention before trial may be 
properly taken into account in passing sentcnce.— 
R. v. HADEN (1909), 2 Cr. App. Rep. 148, C. C. A. 

5062. J—lh. v. COOPER (1909), 3 Cr. App. 
Rep. 95, ©. C. A. 

‘ J-——R. v. McCuLtocn (1914), 11 Cr. 
App. Rep. 51, C. C. A. 

5064 .|—Whether a period of detention 
before trial should be taken into account in the 
sentence is a matter of discretion for the judge.— 
Rt. v. Mackintosi & HuGues (1916), 12 Cr. App. 
Rep. 41, ©. C. A. 

5065. .|—(1) If a plea of guilty is wrongly 
recorded, the ct. may award a venire de novo. 

(2) Where by the error of the ct. of trial a 
prisoner has been detained before trial for an un- 
necessarily long period, that period ought to be 
taken into account if he is convicted at the trial.— 
ht. v. Luoyp (1923), 17 Cr. App. Rep. 184, C. C. A. 

















» 
e 





SUB-SECT. 3.—CONSEQUENCES OF CONVICTION. 

5066. Military penalties under King’s Regula- 
tions.|—It. v. DANIELS (1915), 11 Cr. App. Rep. 
101, 0. C. A. 

5067. Forfeiture of pension.|—If a judge re- 
frains from imposing hard labour, in order to save 
forfeiture of prisoner’s pension under the For- 
feiture Act, 1870 (c. 23), he is justified in making 
the term of imprisonment longer than he would 
otherwise have imposed.—Rh. v. Briagur (1910), 
4 Cr. App. Rep. 194, C. C. A. 

5068. .|—lht. v. MORTIMER, No. 5013, ante. 

9069. .|—Severity of sentence is justified 
by the frequency of the particular crime. 

Sentence varied to avoid forfeiture by law.— 
R.v. Smrtu (1918), 13 Cr. App. Rep. 188, C. C. A. 








SUB-SECT. 4.—OTHER CHARGES PENDING. 


5070. Other charges may be taken into account— 
Second indictment not proceeded with.]|—Severity 
of sentence affected by allegations of indictment 
not proceeded with.—R. v. BaTEs (1908), 1 Cr. 
App. Rep. 47, ©. C. A. 

5071. Discretion of judge—-Offences in 
other jurisdictions.|;—A judge in sentencing a 
prisoner convicted in indictment of one offence 
is entitled to take into consideration other offences 
which prisoner admits that he has committed, 
even though in other jurisdictions, & for which 
he has not yet been tried.—H. v. SYREs (1908), 
73 J.P. 138; 257. L. R. 71; 1 Cr. App. Rep. 
172, C. C. A, 


Annotations :—Consd. IR. v. Shapcote (alias Heathcote) 
(1909), 3 Cr. App. Rep. 58; R. v. Smith (1921), 85 J. P. 
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punishment to be 
cumstances connected with the trial 
& other criminal proceedings taken 
against prisoner on the same facts, & 


PART XIII. SECT. 2, SUB-SECT. 4- 


_ © Other charges may be _ taken 
wio account.}—In determining the 


CRIMINAL LAW AND PROCEDURE. 


224. Refd. R. v. Jones (alias Spanier) (1908), 1 Cr. App. 

Rep. 196; R. v. Markham (1909), 2 Cr. App. Rep. 160; 

R. v. Taylor (1909), 2 Cr. App. Rep. 158 ; Ft v. McLean, 

[1911] 1 K. B. 332. 

5072. .|—A judge is not bound, in 
passing sentence, to take into account other 
charges pending deft.—R. v. SHAPCOTE (alias 
LIEATHCOTE) (1909), 3 Cr. App. Rep. 58, C. C. A. 

5073. .|—The ct. in its discretion 
will take into account outstanding charges against 
a convicted prisoner, & may, to cover them, 
increase the sentence.—R. v. BRADLEY (1922), 16 

ir. App. Rep. 1138, C. C. A. 

5074. .|—A. judge in passing sentence 
may take into account other charges pending 
against deft.—R. v. ALERON (1909), 2 Cr. App. 
Rep. 152, C. C. A. 

5075. All pending charges should be 
included.|—All pending charges against a prisoner 
should, if possible, be brought to the knowledge 
of the judge at the trial, & by him be taken into 
consideration on the sentence. 

It is undesirable 10 tack a sentence of penal 
servitude on to one of hard labour.—R. v. JONES 
(alias SPANIEFR) (1908), 1 Cr. App. Rep. 196, C.C. A. 
Annotation :—Refd. R. v. Baumgarten (1913), 9 Cr. App. 

Rep. 212. 

5076. .|—Where possible, all pending 
charges against a deft. should be disposed of by 
one sentence.— It. v. TAYLOR (1909), 2 Cr. App. 
Rep. 158, C. C. A. 

5077. .|}—All pending charges against 
a deft. should be mentioned to the ct. upon the 
first conviction with a view to a comprehensive 
sentence.—R. v. MARKHAM (1909), 2 Cr. App. 
Rep. 160, C. C. A. 

5078. .J}—When a prisoner is on trial 
for a charge, he should, if it is possible, be indicted 
on any other pending charge at the same time. 
R. v. Hiason (1910), 5 Cr. App. Rep. 167, C. C. A. 

5079. .|—Applt. was sentenced to 
three years’ penal servitude for an offence com- 
mitted by him. When charged with that offence 
he desired that certain other offences which he 
had committed should all be taken into con- 
sideration. This was done except as to one charge, 
which, at the request of the police, was not then 
dealt with. In respect of this latter charge applt. 
was at the subsequent sessions sentenced to four 
years’ penal servitude to run concurrently with 
& to date from the commencement of the sentence 
of three years’ penal servitude imposed at the 
previous sessions. The ct. reduced the sentence 
of four years’ penal servitude to one of one day’s 
imprisonment) & expressed disapproval of the 
practice adopted by the police in holding over the 
one charge against applt.—R. v. Davis (1912), 
28 T. L. R. 43813; 7 Cr. App. Rep. 254, C. C. A. 

5080. .|—Outstanding charges should 
be taken into account in sentences, if possible.— 
na Pine (1922), 16 Cr. App. Rep. 115, 

%» C. A. 

5081. .|—Pending charges against a 
convicted person ought, if possible, to be dealt 
with at the time of conviction, or failing that, as 
soon as may be before sentence expires.—R. v. 
CARTER (1922), 17 Cr. App. Rep. 51, C. C. A. 

5082. ——— Whether consent of prosecution 
necessary.|—-Where a ct. before which a prisoner 
has been convicted on indictment of an offence is 
asked by prisoner to deal with another offence 
which he admits having committed but for which 
he has not yet been tried, the ct. may properly 







































































inflicted, the cir- | the effect thereof on prisoner may be 
considered.—R. v. WALKER (NO. 2), 


[1915] 8S. R. Q. 143.—AUS. 


Part XIIJ.—PUNISHMENT AND PREVENTION OF CRIME. 


do so if the other offence is of the same character 
as the offence of which the prisoner has been 
found guilty, whether there has been a committal 
for the other offence or not. If there has been a 
committal for the other offence, the ct. before 
dealing with it should ascertain that the prose- 
cution consents. If the prosecution does not 
agree, the ct. should not as a matter of course 
take the other offence into consideration. It may 
be that the prosecution desires for a sufficient 
reason that the other charge should be separately 
investigated. 

If there is a committal in another county 
for an offence of a different character, the ct. 
should not take the other offence into consideration 
without the consent of the authorities prose- 
cuting prisoner in respect of it, & even where the 
prosecution does consent the ct. ought still to 
consider whether in the circumstances it ought 
to take that course, or whether the public interest 
requires a separate investigation. 

The ct. ought not to take another offence into 
consideration if it is not admitted by prisoner. 
R. v. MCLEAN, [1911] 1 K. B. 332; 80 L. J. K. B. 
309; 103 L. T. 911; 75 J. P. 127; 27 7. L. R. 
1388; 22 Cox, C. C. 362; 6 Cr. App. Rep. 26, 
CG. C0. A. 

Annotation :-—Refd. R. v. Lloyd (1923), 17 Cr. App. Rep. 184. 

5083. Consent of defendant necessary.| 
Pending charges against applts. will not be taken 
into consideration in passing sentence, unless they 
consent.—It. v. WERNER & COOKES (1909), 3 Cr. 
App. Rep. 93, C. C. A. 














5084, ——- ———.]-—-R. v. McLean, No. 5082, 
ante. 

5085, —-—- oj--R. v. PONCHER (1911), 75 
J.P. Jo. 556, C. C. A. 

5086. —-—.J]—On an appeal against sen- 





tence, the ct. will satisfy itself that applt. is, or 
was at the trial, willing that any other charges 
which may be pending should be dealt with, & 
if he desires that they should be, there is no ground 
for interfering with the sentence.—R. v. HAGREEN 
(1912), 7 Cr. App. Rep. 248, C7 C. A. 

5087. .|—In passing sentence the ct. 
should not take into account another indictment 
on which prisoner has not been tried when he does 
not admit the charge.-—R. v. CoorER (1914), 10 
Cr. App. val 195, C. C. A. 

Annotation :—Mentd. R. v. Baskerville, [1916] 2 K. B. 658. 

5088. .|—Before outstanding charges 
can be taken into account in sentence, it must be 
clear that deft. consents.—R. v. BELL (1921), 
16 Cr. App. Rep. 56, C. C. A. 

_ 5089. Discretion of judge.|—A judge 
is not bound, in passing sentence, to take into 
account outstanding charges against deft., though 
the latter may ask him to do so.—R. v. Smitu 
irae 85 J. P. 224; 15 Cr. App. Rep. 172, 
Annotation :—Refd. R. v. Lloyd (1923), 17 Cr. App. Rep. 184. 

5090. Gravity of other charges.|—K. v. BAKER, 
No. 4978, ante. 

5091. More serious charge cannot be 
considered.|—Not all pending charges should be 
taken into account in passing sentence for a less 
serious offence; when the pending charge is 
much more serious it should be tried separately.— 
Rt. v. GreIG (1910), 4 Cr. App. Rep. 151, ©. C. A. 

5092. Court should make clear what charges have 
been considered in sentence.]|—Upon sentencing 
prisoners convicted of some only out of several 


PART XIII. SECT. 2, SUB-SECT. 5.—A. | : 


5104 i. Drunkenness.}—Re MANDRU 
Tp ABA (1914), 1. L. R. 38 Mad. 479.— 





























f. Certificate of character 
| missible—After trial.}—Certificatcs of 
character refused to be received by | : 
the ct, in mitigation of punishment, | racter in mitigation of punishment: 
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charges preferred against them, no evidence being 
offered on the other charges, the ct. of petty or 
quarter sessions should state whether such other 
charges have or have not been taken into account. 
—-R. v. HysLop & STEVENSON (1897), 61 J. P. 377. 

5093. When accused has already been sentenced 
for offence committed subsequently—Effect on 
sentence.}—lt. v. Ifawrs (1908), 1 Cr. App. Rep, 
42; 72 J. P. Jo. 328, C. C. A. 

5094. J—R. v. Ricuarpson (1910), 
5 Cr. App. Rep. 278, ©. C. A. 

9095. .|—Where a deft. has been con- 
victed for an offence committed before another 
for which he has been convicted & served his 
sentence, the ct. will, as far as possible, adjust 
the sentence at the later trial to that which would 
have been adequate for both offences, had they 
been considered at the earlier trial.—R. v. BIRKETY 
(1911), 6 Cr. App. Rep. 122, C. C. A. 

5096. - -|—R. v. BARTRAM (1914), 10 
Cr. App. Rep. 74, C. C. A. 

5097 .|—Applt. was convicted at the 
Winchester Assizes of larceny of a deed, forging & 
uttering a conveyance, & of false pretences. The 
indictment also charged him with a previous con- 
viction. The ct. granted leave to appeal against. 
sentence, the offences on which he was being tried 
having been committed prior to the previous 
conviction.—R. v. JAMES (1922), 154 L. T. Jo. 
82, C0. C. A. 

5098. When all charges have not been considered 
—Person already convicted may be tried in case of 
grave crime.|—In a grave case it may be proper 
to try a convict undergoing sentence, for a crime 
similar to that for which the sentence was inflicted 
but not taken into account in that sentence, & on 
conviction to impose a severcr sentence.—R. v. 
HIvurer (1911), 6 Cr. App. Rep. 215, C. C. A. 

5099. Further charge should be preferred 
as soon as possible.|—When a prisoner, convicted 
on one charge, is to be tried for an offence com- 
mitted before he is convicted, he ought to be tried 
at the carliest possible moment, & the trial ought 
not to be delayed until his sentence has expired.— 
Rt. v. SULLIVAN (1910), 6 Cr. App. Rep. 4, C. C. A. 
Annotations :-—Folld, R. v. Ward (1912), 7 Cr. App. Rep. 

180; KR. v. Bell (1922), 16 Cr. App. Rep. 105. Refd. RR. v. 

Carter (1922), 17 Cr. App. Rep. 51. 

5100. .|—Charges against a person 
already convicted should be brought as early as 
possible.——R. v. WAnrD (1912), 7 Cr. App. Rep. 
180, C. C. A. 



































5101. ——— ——..|—- ht. v. BELL (1922), 16 Cr. 
App. Rep. 105, C. C. A. 
5102. —— .|—R. v. CARTER, No. 5081, ante. 








5103. ———.|—-Where there are other 
charges against a prisoner under sentence, they 
should be proceeded with with all duc speed & not 
be left to await prisoner’s release.—R. v. ROSE, 
(1923), 129 L. T. 63; 87 J. P. 186; 27 Cox, ©. C. 
420; 17 Cr. App. Rep. 135, C. C. A. 


SuB-SECT. 5.—MITIGATING CIRCUMSTANCES. 
A. In Generai. 

5104. Drunkenness.]|—-The degree of guilt’ may 
be reduced by the drunken condition of the 
accused at the time of the offence.—R. v. MORTON 
(1908), 1 Cr. App. Rep. 255, ©. C. A. 

5105. .|—R. v. HADEN, No. 5061, ante. 
5106. Mental eccentricity.]—Menta] eccentricity, 





inad- 7 where a trial had taken place.—R. 7. 
| DEWAR (1842), 1 Broun, 233.—SCOT. 
.}—Certificate of cha: 
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Sect. 2.—Matters to be taken into consideration: 
Sub-sect. 6, A., B. & C.; sub-sect. 6.] 

short of insanity, cannot be taken into account 

in sentence.—R. v. Kina (1909), 2 Cr. App. Rep. 

306, C. C. A. 

5107. ——.]—-Applt. was convicted of house- 
breaking, & was sentenced to twelve months’ 
imprisonment with hard labour. Applt.’s father 
was a well-known officer in the City police, & 
on his death applt. went to an orphanage school, 
where he had a distinguished career. In 1900 
he went to Germany, where he taught English 
at the Berlitz school. On his return to England 
in 1905, all his friends noticed a great change 
in his demeanour; he had had various situations, 
but had lost them owing to his eccentricities. 
Applt.’s mother had been in a lunatic asylum for 
the last twenty-six years :—Held: a sentence of 
twelve months’ imprisonment with hard labour, 
ought not to be passed on a man such as the applt. 
Sentence reduced to six months’ imprisonment 
with hard labour.—R. v. MCQUEEN (1912), 8 Cr. 
App. Rep. 89, C. C. A. 

5108. Foreigner’s ignorance of law.]—It is no de- 
fence for a foreigner charged in England with a 
crime committed there that he did not know he 
was doing wrong, the act not being an offence 
in his own country. But though not a defence 
in law, itis a matter to be considered in mitigation 
of punishment.—R. v. EHsor (1836), 7 C. & P. 
456. 

5109. Matters affording incentive to crime 
committed.|—Applt. was convicted of incest, & 
was sentenced to seven years’ penal servitude :— 
Held: having regard to the overcrowded state 
of the applt.’s home & the squalid conditions in 
which he lived, the sentence should be reduced 
from seven years’ to three years* penal servitude.— 
R. v. Keats (1913), 9 Cr. App. Rep. 214, C. C. A. 

5110. .|—Applit. had been previously con- 
victed on several occasions. She was now con- 
victed of obtaining goods by false pretences & 
credit by fraud & sentenced to three years’ penal 
servitude. The sentence was thought too severe 
considering the ease with which credit was ob- 
tained & the temptations before her.—R. v. 
Morrison (alias RADFORD, alias RIcHAnns) 
(1915), 11 Cr. App. Rep. 278, C. C. A. 

5111. Giving evidence against accomplice.|— 
R. v. JAMES, R. v. SHARMAN (1913), 9 Cr. App. 
Rep. 142; 77 J. P. Jo. 484, ©. C. A. 

5112. Assistance to  police.]-—R. ». Porrrer 
(1913), 9 Cr. App. Rep. 218; 77 J. BP. Jo. 557, 
C. C. A. 

5113. .|—Sentence mitigated in view of 
applt.’s giving information in the interests of 
justice.-—R. v. GREEN (1918), 13 Cr. App. Rep. 
200, C. C. A. 

-.|—Applt., who was sentenced to 
penal] servitude on conviction for housebreaking, 
had served in the army with a good record & had 
been badly wounded in action. On arrest he had 
informed the police where the stolen property was 
to be found, & by this means some of it: had been 
recovered :—Held: such facts should be taken 
into consideration by the C. C. A., before whom 
the sentence came up for review, so as to encourage 
reparation by criminals, if they had not already 


—Held: inadmissible where a trial 
had taken place.—H. v. ROSENBERG 
(1842), 1 Broun, 367.—SCOT. 

h. No felonious intent — Object to 
get own money.)]—It is incompetent for 
@ panel, who has pleaded guilty to a 
charge of forgery, to adduce evidence 
in mitigation of punishment to show 
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was 


that he had no felonious intent but 
that his object was to get: money which 
own.—R. vw. 
Arkley, 528.—SCOT. 
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51171. Whether a ground for mitiga- 
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been dealt with by the judge passing sentence, & 
the sentence should be reduced accordingly.— 
R. v. Bert (1919), 14 Cr. App. Rep. 36; 83 
J.P. Jo. 222, C. C. A. 

5115. Surrendering to police.|—-R. v. Simpson & 
BEAUCHAMP (1908), 1 Cr. App. Rep. 53, C. ©. A. 

5116. Restitution.|—When restitution for an 
offence has been made, the maximum sentence 
should not be inflicted.—-R. v. BRapBuRy, Kh. v. 
EpuLIN (1920), as reported in 37 T. L. R. 88; 
15 Cr. App. Rep. 76, C. C. A. 





B. Previous good Character—First Offences. 


5117. Whether a ground for mitigation of 
sentence.|—-Because a man had once a good 
character is not a reason why he should have a 
lighter sentence than a man with a bad one.—R. 





v. GATHERCOLE (1908), 1 Cr. App. Rep. 43, 
C. C. A. 
5118. |—R. v. HWENDERSON (1910), 5 





Cr. App. Rep. 97, C. C. A. 

5119. Previous convictions for less serious 
offence.|—Applt. was convicted of receiving a 
bicycle, knowing it to have been stolen, & sen- 
tenced to twelve months’ imprisonment with 
hard labour. There was nothing previously 
against him of a serious nature :—Held: taking 
into account the fact that the only previous 
convictions were for being drunk & disorderly, 
that the sentence was too severe, & ought to be 
reduced.—ht. v. ROBERTS (1910), 6 Cr. App. Rep. 
3, C0. C. A. 

5120. .|—Where the sentence is severe for 
a first offence, it will be reduced.—R. v. EvEMY 
(1911), 7 Cr. App. Rep. 98, C. C. A. 











5121. .J—R. v. Day (1912), 7 Cr. App. Rep. 
249, C. C. A. 
5122. JR. v. BALpock & Davis (1920), 





15 Cr. App. Rep. 48, ©. C. A. 

5123. .|—In view of good character a 
sentence, though quite proper & not excessive, 
may be reduced.—R. v. MATTHEWS, ETC. (1915), 
11 Cr. App. Rep. 288, C. C. A. 

5124, ——.]—R. v. DANIELS, No. 5066, ante. 

5125. .|—Sentence reduced in view of 
previous good character.—R. v. BURNINGHAM 
(1918), 13 Cr. App. Rep. 169, ©. C. A. 

5126. May justify imprisonment in second 
division.|—Applt. was convicted of stealing £386 
& jewellery, the property of his step-daughter. 
lie was sentenced to nine months’ imprisonment 
with hard labour. He & the woman had been 
drinking together, & he undoubtedly stole the 
money & jewellery :—Held: having regard to 
applt.’s previous good character & the peculiar 
circumstances of the case a sentence of nine 
months’ imprisonment in the sccond division 
should be substituted for that passed at the 
trial—R. v. RousE (1909), 2 Cr. App. Rep. 74, 
C. C. A. 

5127. -.|—Applt. embezzled three days’ 
takings of a cinematograph theatre. He had 
been managing director of a large firm in the 
North of England. He went to the Boer War as 
an officer & was invalided home. Having lost 
his position in the firm, he obtained a position as 
manager of a cinematograph show in Richmond, 
but unfortunately gave way to drink, went off to 
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tion of sentence.}—-The fact that a 
prisoner is a person of character, & 
of a respectable position in life, instead 
of being a reason for mitigating the 
punishment, adds to the ciminality 
of the offence, & calls for a mo. 
severe sentence.—R. v. (1854), 
7 Cox, CO. C. 4.—IR. 


JOHNSTON (1848), 
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a race-meeting, where he lost the money. The 


money was forthcoming at the police ct., but the, 


prosecution did not see their way to take it. 
Applt. disappeared for three weeks, during which 
he did not communicate with his employers. 

Having regard to the fact that this was a first 
offence, & further to the fact that applt. is not 
an associate of criminals, we think that it is not. 
necessary that he should associate with criminals, 
& therefore the sentence is altered to four months’ 
imprisonment in the second division (per CuR.).— 
R. v. HEAP (1910), 6 Cr. App. Rep. 100, C. C. A. 

5128. ——-.|—-Applt. was convicted of gross 
indecency & sentenced to twenty months’ im- 
prisonment with hard labour. He had never 
before been convicted & the sentence was reduced 
to six months’ imprisonment in the second 
division.—R. v. BARTHOLOMEW (1914), 10 Cr. 
App. Rep. 120, C. C. A. 

5129. ——.|—-R. v. JowskEy (1915), 84 L. J. 
K. B. 2118; 114 L. T. 241; 317. L. R. 632; 
25 Cox, C. C. 277; 11 Cr. App. Rep. 241, C. C. A. 

51380. Not necessarily a ground for binding over.] 
—A. person convicted of an offence for the first 
time is not necessarily allowed the benefit of the 
First Offenders Act.—R. v. CHANDLER (1912), 
as reported in 77 J. P. 80; 29 T. L. R. 883; 8 
xy. App. Rep. 82, C. C. A. 

5131. Penal servitude on first offenders—Should 
not be passed as a general rule.J|—As a general 
rule, penal servitude ought not to be inflicted for 
a first offence.—R. v. DENCH (1910), 4 Cr. App. 
Rep. 26, C. ©. A. 

5132. ——-.]—Penal servitude should not, 
as a rule, be inflicted for a first offence.—R. v. 
KERVORKIAN (1911), 7 Cr. App. Rep. 96, C. C. A. 
a nialeiion :—Refd. R. v. Caroubi (1912), 7 Cr. App. Rep. 

53. 


5133. —_-—.]|—-Sentence of five years’ penal 
servitude passed upon the applt. for warehouse 
breaking reduced to one of 18 months’ imprison- 
ment with hard labour, on the ground that the 
case was an isolated one & was the first conviction 
of applt.—R. v. TREWHOLM (1913), 77 J. P. 344; 
29 T. L. R. 580; 9 Cr. App. Rep. 18, C. C. A. 

5134. .|—Applt. was a man of good 
character, 23 years of age, & there were no previous 
convictions against him. MWe was sentenced to 
three years’ penal servitude for forging & obtaining 
money on forged instruments. The sentence was 
reduced.—R. v. Woop (1914), 11 Cr. App. Rep. 
53, C. C. A. 

6185. ———.|—_R. v. AvsTIN (1914), 10 Cr. 
App. Rep. 70, C. C. A. 

5136. Substantial sentence in special cir- 
cumstances.j|—R. v. SPENCER (1908), 1 Cr. App. 
Rep. 37, C. C. A. 

5137. Social position not to be considered.|—R. 
v. HOLDER (1911), 7 Cr. App. Rep. 59; 75d. P. Jo. 
569, C. C. A. 

5138. Meritorious military service.] — R. v. 
ANSELL, No. 4982, ante. 























5139. |—R. v. CASEY (1919), 14 Cr. App. 
Rep. 100, C. C. A. 
5140. ——-.]—H. v. Saye (1919), 14 Cr. App. 


Rep. 123, 0. 6. A. 
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5141, tp pelt» during a period of some 
eight & a half years previous to the offence of 


false pretences charged, had led an honest life & 
gained a good reputation. He had been promoted 
in the army, & had been decorated for courage in 
the performance of arduous & dangerous duties. 
There were seven old convictions against him, & 
charges made of moncy irregularities while in the 
army; & nine other charges of false pretences 
were taken into consideration when the sentence 
of three years’ penal servitude appealed against 
was passed. Nevertheless the ct., in the circum- 
stances, reduced it to one of nine months’ imprison- 
ment with hard labour.--R. v. CARRUTHERS 
(1920), 89 L. J. K. B. 1182; 84 J.P. O15; 64 
Sot. Jo. 309; 14 Cr. App. Rep. 138, C. C. A. 


C.. Age of Prisoner. 

5142. Youth.]--R. v. DEAN (1910), 4 Cr. App. 
Rep. 155, ©. C. A. 

5143. J—R. vo. Wriant (1911), 7 Cr. App. 
Rep. 52, 0. C. A. 

5144. J—R. v. Fenton (1914), 11 Cr. App. 
Rep. 12, GC. C. A. 

5145. }—R. v. Baprpororr (1915), J) 
Cr. App. Rep. 205, C. C. A. 

5146 .}—Severitiy of sentence after previous 
convictions mitigated in view of youth.—Rh. v. 
Fox (1916), 12 Cr. App. Rep. 180, C. C. A. 

5147, J-—R. v. MORTON (OTITKRWISE Sitaw) 
(1919), 14 Cr. App. Rep. 37, C. GC. A. 

5148. J—R. v. Bratunrron (1919), 14 
Cr. App. Rep. 74, C. C. A. 

5149, Old age.j|—R. v. KENT (1911), 6 Cr. App. 
Rep. 291, C. C. A. 

5150. |--h. v. Monraomery (1914), 10 
Cr. App. Rep. 281, C. ©. A. 

5151. J-—-R. v. Ketiy (1914), 11 Cr. App. 

-A 


























Rep. 12, C. C. A. 
5152. - J—lht. v. Bennerr (1919), 14 Cr. 
App. Rep. 35, C. C. A. 











5153. - J—R. v. Fernoa (1919), 14 Cr. 
App. Hep 39; 83 J. P. Jo. 267, C. C. A. 

5154. |\—h. ov. Linanfy (1919), 14 Cr. App. 
Rep. 58, C. C. A. ; 

5155. J|—R. v. Tossner (1920), 15° Cr. 





App. Rep. 59, C. C. A. 


Sun-sectT. 6.-——MATTERS CALIANG FOR INCREASED 
SENTENCE. 


5156. Abuse of position of trust—Post office 
servant.|-—R. v. NoBLE (1908), 1 Cr. App. Rep. 
30, C. C. A. 

5157, Solicitor.|—Rt. v. Mason & SOPER 
(1908), 1 Cr. App. Rep. 73, C. C. A. 

5158. |—R. v. Causton (1915), 11 
Cr. App. Rep. 256, C. C. A. 

5159. Member of police force.]——-lt. v. 
Moore (1910), 4 Cr. App. Rep. 135, C. C. A. 

5160. Necessity for exemplary punishment— 
Even of first offender.]|—It may be necessary to 
take into account in sentence the necessity of 

















PART XIII. SECT. 2, SUB-SECT. 5.—C. 

51421. Youth.}—~Where prisoner was 
convicted of manslaughter in killing 
a fellow school boy through throwing 
& stone, the ct. under its discretionary 
power, & viewing the recommendation 
of the jury—the character given by 
his teacher & the strong testimonial 
from his school-fellows—reduced the 
sentence to one month’s imprison- 
ment.—R. v. Foote (1855), 4 Nfid. 
L. R. 59.—NFLD. 


PART XIII. SECT. 2, SUB-SECT. 6. 

k. General rule.}— The practice of 
criminal cts. is established to inquire 
into the antecedents of a prisoner, & 
to punish habitual offenders more 
seriously than those who have not been 
previously convicted or have not com- 
mitted other crimes. But the ct. is 
not cone B yuided by previous con- 
victions, f the offence for which 
unishment is to be awarded does not 
ndicate a deliberate return to crime, 


& there are circumstances which do 
not show that the offence was planned 
beforchand, less weight is to be given 
to previous convictions for offences of 
the same character as that for which 
the offender is to be punished than to 
convictions for offences of & crent 
character.—GRAYS8ON v. R. (1920), 
22 W. A. Ju. hh, 37.—AUS. 


l Drunkenness.}] — Intoxication 
should not be treated as an aggravation 


476 


Sect. 2.—Matters to be taken into consideration: 

Sub-sect, 6. Sect. 3: Sub-sects. 1 & 2.] 
“making an example.’’—R. v. SPRAKE (1909), 
3 Cr. App. Rep. 68, C. C. A. 

5161. Prevalence of the particular crime.|— Wt. 
v. Borvp, No. 4984, ante. 

5162. -|—The ct. will not interfere with a 
sentence governed by a rule laid down in special 
circumstances. 

Qu. - whether under Prevention of Crime Act, 
1908 (c. 59), two consecutive sentences, each of a 
less term than five years, but together amounting 
to five years or more, may be converted into 
‘‘ preventive detention.’’—R. v. WARNER (1909), 
2 Cr. App. Rep. 177, C. C. A. 























5163, ——--.|—-R. v. RicHmMonp (1911), 6 Cr. 
App. Rep. 204, ©. C. A. 
5164. |—R. v. BRADSHAW, BEACHAM, & 


1 

WILLIAMS (1911), 6 Cr. App. Rep. 221, C. C. A. 

5165. .|—In passing sentence for an offence, 
the fact that the particular offence in respect of 
which prisoner is being sentenced is very prevalent 
in the neighbourhood where it was committed, & 
the necessity for taking steps to suppress it may 
legitimately be taken ,into consideration.—R. v. 
GREEN (1912), 76 J. P. 851; 28 T. L. R. 380; 
7 Cr. App. Rep. 225, C. C. A. 

5166. ———.|—-R. v. Connon (1913), 77 J. P. 





247; 29 T. L. R. 212; 8 Cr. App. Rep. 152, 
C. CO. A. 
5167. ———.|-—R. v. Smiru, No. 5069, ante. 
5168. .|—The standard of sentence must be 





ised to mect the increasing prevalence of a 
particular offence.—R. v. Sparco (1918), 13 
Cr. App. Rep. 122, C. C. A. 

5169. Conduct of defence-—Unjustified imputa- 
tions on prosecutor.|—Sentence may take into 
account a defence making unjustified imputations 
on the prosecutor.—R. v. Lucas (1908), 1 Cr. App. 
Rep. 234, C. C. A. 

Annotations :—Mentd. Rt. v. Stratton (1909), 3 Cr. App. 

Rep. 255; Ibrahim v. R., /1914) A. C. 599. 

ae Evil motive.|—R. v. Brroaut, No. 4980, 
ante. 


Sect. 3.—KINDS OF PUNISHMENT. 


SuB-SEcT. 1.—CONSECUTIVE AND CONCURRENT 
SENTENCES. 


5171. Consecutive sentences—Should be imposed 
sparingly.]—R. v. CLARKE (1913), 9 Cr. App. Rep. 
116, C. C. A. 

5172. ——— When sentence of penal servitude 
imposed.|—-R. v. HIINDLEY (1920), 15 Cr. App. Rep. 
31, 0. C. A. 

5178. ——- When sentence of hard labour 
imposed.|—This ct. thinks that when a prisoner is 
sentenced to two years’ hard labour no consecutive 
sentence of further imprisonment with hard 
labour ought to be imposed (LORD READING, C.,J.). 
ao i" GOLDSTEIN (1914), 11 Cr. App. Rep. 27, 
Annotation :—Folld. R. v. Hughes (1923), 87 J. P. 140. 











| ment with hard labour on the ground that it was 


CRIMINAL LAW AND PROCEDURE. 








5174. .|—The ct. leans against con- 
secutive sentences of hard labour for a total term 
of more than two years.—R. v. BORHAM (OTHER- 
WISE DAVISON) (1918), 13 Cr. App. Rep. 191, 
CG. C0. A. 

5175. ——-- -——-—-.|—_-Applt. had been convicted 
of housebreaking & common assault & had been 
sentenced to consecutive sentences of twenty 
months’ imprisonment with hard labour, for the 
two offences :—Held: consecutive sentences of 
hard labour should not amount to more than two 
years in all.—R. v. Huanes (1923), 87 J. P. 140; 
17 Cr. App. Rep. 127, C. C. A. 

5176. - Penal = servitude—Followed by 
imprisonment.]—-It is undesirable to inflict a term 
of imprisonment to follow upon a term of penal 
servitude.—R. v. JOHNSON (1911), 7 Cr. App. Rep. 
97, C. C. A. 

5177. ——— Imprisonment with hard labour— 
Followed by penal servitude.|—R. v. JONES (alias 
SPANIER), No. 5075, ante. 

5178. |—-R. v. Istrr (1909), 3 

vr. App. Rep. 96, C. C. A. 
Annotation :-—Refid. R. v. Baumgarten (1913), 9 Cr. App. 

Rep. 212. 

5179. |—R. v. BAUMGARTEN 
(1913), 9 Cr. App. Rep. 212; 77 J. P. Jo. 556, 
C. C. A. 

5180. .|—-A sentence of imprison- 
ment with hard labour should not be passed to 
run consecutively to one of penal servitude.—lh. 
v. VEALE (1915), 11 Cr. App. Rep. 114, C. C. A. 

5181. Concurrent sentences—Effect of.|—-In the 
case of consecutive sentences the longer sentence 
is carried out & the shorter will have no effect. 
If one of the sentences is quashed on appeal, the 
other sentence takes effect. Certain exceptions 
are specially dealt with by the Secretary of State. 
—R. v. Purmiips (1921), 90 L. J. K. B. 508; 85 
J.P. 188, C. C. A. 

9182, Imprisonment with hard labour & 
penal servitude.|—Concurrent sentences of penal 
servitude & hard labour are to be avoided.— RK. v. 
MAaAnrtin (1908), 1 Cr. App. Rep. 209, C. C. A. 


Annotations :-—~Reid. R. v. Islip (1909), 3 Cr. App. Rep. 
96; R. v. Baumgarten (1913), 9 Cr. App. Rep. 212. 


5183. |—Where it did not appear 
that the results to a prisoner of imposing con- 
current sentences of a different character, seven 
years’ penal servitude & twelve months’ imprison- 
ment with hard labour, were present to the mind 
of the judge when he passed the sentences, the 
Ct. of Criminal Appeal altered one of the sentences, 
that of twelve months’ imprisonment, to a 
sentence of one day with hard labour. <A ct. may 
pass such concurrent sentences on a prisoner for 
good reason shown.—-R. v. BRUCE (1910), 75 J. P. 
111; 277. L. R. 513; 5 Cr. App. Rep. 218, 2338, 
©. C. A. 

Annotations :—-Refd. R. v. Baumgarten (1913), 9 Cr. App. 


oe 














enn 


























Kep. 212. Mentd. R. v. Johnston (1916), 12 Cr. App. 
Rep. 137. 
5184. |—Sentence of three years’ 








penal servitude reduced to 21 months’ imprison- 








of an offence.—R. v. ZULFUKAR KHAN 
(1871), 8 B. L. R. App. 21.—IND. 


m. Previous conviction for offence of 
same character — Warning of heavier 
sentence if charyed again.J]—In sen- 
tencing accused for an assault com- 
mitted while under the influence of 
liquor the sheriff-substitute told ac- 
cused that he would be sent to prison 
for six months if he was again found 
guilty in that ct. on a similar charge. 
Accused on a later occasion pleaded 
guilty to another similar charge & 
the sheriff-substitute then stated that 
after considering what had been said 


for accused it was his duty after the 
warning that he had previously given, 


to implement the promise that he had. | 


given on the occasion of the Jast 
conviction :—Held: the sheriff-sub- 


| 


stitute had been unduly influenced by ° 


the promise which he had made on 
the former occasion.—NREIL v. STEVEN- 
SON (1919), 57 Sea L. 101. 
SCOT. 


n. Good character—Respectable posi- 
tion in life.J]— The fact that tho 
prisoner is a person of character, & 
of a respectable position in life, adds 
to the criminality of the offence, & 


calls for a more severe sentence.—- 
R. v. (1854), T Cox, C. C. 4 ‘ 





PART XIII. SECT. 3, SUB-! 


0. Consecutive sentences—Two mis- 
demeanours charged.J}—- On an infor- 
mation containing two counts cach 
charging a distinct misdemeanour, 
sentence may be passed on each count, 
the one cumulative on the other.— 
rr JONES (1862), 1 W. & W. 221.— 





p. Term of first sentence must 
be specified.}—Ct. cannot direct the 
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undesirable that the sentence of penal servitude 
should run concurrently with a sentence of 


imprisonment which was being served by applt.. 


at the timc the sentence of penal servitude was 
imposed.—R. v. HEMMING (1912), 28 T. L. R. 
402; 7 Cr. App. Rep. 236, C. C. A. 

5185. .]—It is not desirable to prefix 
a sentence of imprisonment with hard labour to 
one of penal servitude.—KH. v. JOHNSTON (1916), 
12 Cr. App. Rep. 137, C. C. A. 

5186. .|-— Concurrent sentences of 
penal servitude & imprisonment with hard labour 
should not, as a rule, be imposed.—R. v. CHAPMAN 
& DOYLE (1918), 13 Cr. App. Rep. 196, C. C. A. 

5187. -|—The ct. disapproves of con- 
current sentences of penal servitude & imprison- 
ment with hard labour.—R. v. JoNEs (1919), 14 
Cr. App. Rep. 70, C. C. A. 

5188. With remanet of previous sentence. | 
—When the holder of a licence under the Penal 
Servitude Act, 1853 (c. 99), is convicted of a fresh 
offence, there is no power under the Penal Servi- 
tude Act, 1864 (c. 47), to make the sentence for 
such fresh offence run concurrently with the 
remancel sentence of penal servitude.—R. v. Kina, 
[1897] 1 Q. B. 214; 66L. J. Q. B. 87; 75 L. T. 
392; GL J. P. 329; 13 T. L. R. 27; 41 Sol. Jo. 
49; 18 Cox, C. C. 447, C. C. R. 
Annotation -—Mentd. R. v. Barron, [1914] 2 K. B. 570. 

5189. |—R. v. HAMILTON (1908), 
1 Cr. App. Rep. 87; 72 J. P. Jo. 365, C. C. A. 
Annotation :—Consd. R. v. Smith, R. v. Wilson, [1909] 2 

k. B. 756. 

5190. —-- -——.|—-Where tthe holder of a 
licence to be at large during a remanet is subse- 
quently convicted of an indictable offence, the ct. 
before which the subsequent conviction takes 
place has no power to order that the sentence 
which it inflicts shall commence after or run 
concurrently with the remanef which, upon 
conviction for the new offence, the convict be- 
comes liable to serve under Penal Servitude Act, 
1864 (c. 47), s. 9, inasmuch as that section provides 
that a term equal to the remanet shall be served 
after the convict has undergone the punishment 
for the subsequent offence. Therefore, in passing 
sentence for the subsequent offence, the ct. should 
make no reference to the remanet.—kK. v. SMITH, 
R. v. Winson, [1909] 2 K. B. 756; 79 L. J. K. B. 
4; 101 L. T. 126; 73 J. P. 4073; 22 Cox, C. C. 
151; 2 Cr. App. Rep. 271, C. C. A. 

Annotations :-—-Refd. lt. v. Collins (1923), 17 Cr. App. Rep. 

104. Mentd. Lt. v. Rabjohns (1913), 109 L. T. 414. 

5191. Remanet sentence to be served 
after fresh sentence.|—kt. v. Minrz, RoBerrs & 
Harris, No. 5024, ante. 

5192. .|—A remanet term must 
be served after expiry of sentence.—-R. v. COLLINS 
(1923), 17 Cr. App. Rep. 105, C. C. A. ; 





















































punishment of a prisoner convicted | 
of an indictable offence to coinmence 
at the end of a then pending term of 
imprisonment without eeane the time 
of tho oxpiry or otherwise indicating t 
the term of tho first sentence.—R. v. 
Davis & Harris (1862), 1 N. 8S. W. 





sentence is passed & not from the date b 
of incarceration.—R. v. LITMAN, [1922] 
2W. W. R. 169; 68 D. L. R. 439; 38 
Can. Crim. Cas. 115.—CAN. 

, Release without bail.|—Eax p. 
GERVAIS (1883), 6 L. N. 116.—CAN. 


5195 i. Wor misdemeanour—No limit 
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SUB-SECT. 2.—IMPRISONMENT. 

5193. Computation of time.]|—Where a term of 
one calendar month’s imprisonment begins in one 
month & ends in another, the month must be 
calculated from the day on which the imprisonment 
commences to the day before the numerically 
corresponding day in the following month. If 
there is no such numerically corresponding day, 
the term will cnd on the last day of the following 
month.—MtGortTi v. CoLvILu (1879), 4 C. P. J). 
233; 48 L. J. M. C. 48; Q. B. 695; 40 L. T. 
747; 43 J. P. 148, 620; 27 W. R. 743; sub nom. 
NIGOTTI v. COLVILLE, 40 I. T. 522; 14 Cox, C. C. 
263, 305, C. A. 


Annotations :---Distd. Henderson v. Preston (1888), 59 L. Tl’. 
334. entd. Quartermaine v. Selby (1889), 5 I. L. BR. 


23. 

5194. |.—Pltf. who had been sentenced by 
the magistrates at R., on Aug. 24, to a term of 
imprisonment for seven days, sued deft., the 
governor of S. prison, for false imprisonment. 
Pitf. was taken into custody at R. on Aug. 24, & 
was received into the deft.’s custody on Aug. 25, 
under a warrant of commitment addressed to 
deft., which ordered that pltf. be imprisoned in 
H.M. prison at S., & there kept for the space of 
seven days. Pltf. was released on Sept. 1 :— 
Held: the terms of the warrant protected deft., 
é& he was justified in detaining pltf. in custody 
for seven days from the time when he was received 
into the prison.—LKNDERSON v. PRESTON (1888), 
21 Q. B.D. 362; 57 L. J. Q. B. 607; 59 L. T. 
334; 52 J. P 820; 386 W. RR. 8343; 47. L RR. 
696 ; 16 Cox, C. C. 445, C. A. 

Annotation :-—Refd. Demer v. Cook (1903), 88 L. T. 629. 
5195. For misdemeanour—No limit of time at 

common law.|—R. v. THoMAs (1736), Lee temp. 

Hard. 278; 95 i. R. 179. 

5196. ace common law has not 
drawn a limit to the punishment which may be 
inflicted for a misdemeanour (BRAMWELL, L.J.).— 
ht. v. CASTRO (1880), 5 Q. B. D. 490; 49 L. J. Q. B. 
747; 48 L. T. 78; 44 J. P. 732; 14 Cox, C. C. 
436, C. A.3; affd. sub nom. CASTRO v. R. (1881), 
6 App. Cas. 229, H. L. 

Annotations :—Mentd. R. v. Cox & Railton (1884), 1 T. L. 2. 
181; Dixon v. Farrer (1886), 35 W. R. 95; R. v. Thomp- 
son, [1914] 2 K. B. 99. 

5197. In second division—Depends on class of 
person convicted.|—Applt. was convicted under 
Prevention of Corruption Act, 1906 (c. 34). 
Applt. endeavoured to avoid payment by bribing 
a solr.’s clerk to represent that he was insolvent :— 
Held:* the question as to whether a convicted 
person should be sent into the second division or 
not, depended upon the kind of person so convicted, 
& not upon the class of offence committed.—R. v. 
Harris (1909), 2 Cr. App. Rep. 50, C. C. A. 

5198. ——.|—R. v. BURDEE (1916), 86 














Judge of Supcrior Court —- 
Code, 8. 739.J—Where an 
offender is convicted on indictment 
under Parts XVI. or XVIII. of the 
Criminal Code, or by a Superior Ct. 
judge in Saskatchewan or Alberta, 
a judge of the Territorial Ct. in the 
Yukon, or @ stipendiary magistrate in 





Criminal 


5S. C. R. 233.—AUS., 


PART XIII. SECT. 3, SUB-SECT. 2. 


gq. Computation of time — Not in- 
terrupted by transfer to asylum.j}—Ea p. 
cM (1886), 14 R. L. O. S. 311.— 


Yr. - Not “interrupted by taking 
prisoner to hospital.)--R. v. PETERS 
(1918), 29 Can. Crim. Cas. 298.—CAN. 

8. —-— Sentence runs from date sen- 
tence is passed.}-—-A sentence of im- 
prisonment begins to run from the day 





f time at common luw.)}—In the case of 
common law misdemeanours, where the 
term of imprisonment is not limited 


. by statute the sentence is entirely in 





FORBES 


the judge's discretion. — Re 
3.N. 38. 


(1887), 83 N.S. W. L. R. 68; 
W. W.N. 111.—-AUS. 


a. With for 


hard labour — Not 


| conumon law misdemeanour.jJ—For a 


common law misdemeanour hard labour 
cannot be imposed.—R. v. WHI 


; (1875), 13 N.S. W. 8. C. R. 339.— 
AUS. 


the Territories, the imprisonment may 
be either with or without hard labour 
in the discretion of the ct. so long as 
the offender is not sentenced to a 
yonitentiary or the prison or reforma- 
ories excepted, without regard to the 
terms of the statute. But if the con- 
viction is made by a lower tribunal, 
then hard labour may be imposed only 
if the statute fixing the punishment 
says that it may, & the sentence given 
must in such case specifically men- 
tion ‘“* hard labour.’’—NR. v. DAVIDSON 
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I. J. K. B. 8713; 115 L. T. 9043; 25 Cox, C. C. 
598; 12 Cr. App. Rep. 153, C. C. A. 

5199. With hard labour—Severity of.|—R. v. 
ARNOLD (1908), 1 Cr. App. Rep. 27, C. C. A. 

5200. .|—A sentence of hard labour 
is not now so severe as formerly was the case. A 
prisoner is able to earn a remission of one-sixth of 
the sentence by good conduct, & the really severe 
period of the hard labour is quite short.—R. v. 
JENNER (1910), 6 Cr. App. Rep. 63, C. C. A. 

5201. .|—A sentence of two years’ 
imprisonment with hard labour is very severe ; 
judges only impose it for very grave offences, 
because it is known that day for day it is harder 
than a similar period in a sentence of penal 
servitude.—R. v. WHITE (1912), 8 Cr. App. Rep. 
3, C. 0. A. 

5202. —_— For Common law misdemeanour— 
Criminal Procedure Act, 1851 (c. 100), s. 29.]— 
Prisoner was tried for the common law mis- 
demeanour of forging & uttering writings with 
intent to defraud. He had fraudulently mis- 
appropriated money which he had collected & 
received for one C. An order was made in a 
county ct. that he should render an account of 
the money received. Ile delivered papers in 
which the donors had entered their names & the 
amounts they had handed him. He had altered 
the entries so as to make it appear that smaller 
amounts had been given. It was not alleged 
that C. had been defrauded or prejudiced, except 
so far as it appeared that he had been deprived 
by prisoner’s conduct of the evidence to support 
hisclaim. Onacase stated, reserving the question, 
whether there was power to pass a sentence of 
imprisonment with hard labour :—Held:; as the 
indictment charged only a common law forgery, 
without alleging that any one was thereby de- 
frauded, the case did not come within the above 
Act, by which persons convicted of “any cheat 
or fraud punishable at common law’’ may be 
sentenced to hard labour.—R. v. HAMILTON, 
[1901] 1 K. B. 740; 70 L. J. K. B. 480; 84 L. 8. 
332; 65 J. P. 265; 49 W. R. 575; 17 T. L. R. 
A401; 45 Sol. Jo. 427; 19 Cox, C, C. 675, C. C. R. 

5203. - ae v. JACKSON (1909), 
3 Cr. App. Rep. 192, C. C. A. 

5204. ———_ —-—.|—R. v. COSTELLO & 
Bisuor, [1910] 1 K. B. 28; 79 L. J. K. B. 90; 
101 L. 'T. 784; 54 Sol. Jo. 18; 22 Cox, C. C. 215 ; 
sub nom. R. v. CONNOLLY & COSTELLO, 74 J. P. 
15; 26T. L. R. 31; 3 Cr. App. Rep. 27, C. C. A. 

5205. Criminal Justice Administration 
Act, 1914 (c. 58), s. 16 (1).]|-Since the above Act, 
imprisonment with hard labour can be imposed 
for a common law misdemeanour.—R. v. SAUNDERS 
(1916), 12 Cr. App. Rep. 61, C. C. A. 

Annotation :-—-Expld. Judicial Note, (1916) W. N. 232. 

5206. -.|—Hard labour may be 
imposed for a common law misdemeanour by 
virtue of the above Act.—R. v. GouLp (1918), 
13 Cr. App. Rep. 144, C. C. A. 






































SUB-SECT. 3.—PENAL SERVITUDE. 
5207. Not imposed as of course—After previous 








(No. 1), [1917] 2 W. W. R. 160; 28 





Can. Crim. Cas. 41; 35 D. L. R. 82.— 3 Cart. 144.—CA 
CAN. ; 

c. British North America Act, 
1867, s. 92, No. 15.) — ‘‘ lmprison- 


ent’’ in above Act means imprison- 
fient with or without hard labour.— 


HovGE v. R. Cee), 9 App. Cas. 117; 


d. Does not include hard labour — 
At common law cannot be added to.}— 
iz Pp. LEKFEBVRE 
(1881), 


Ex pp. 
4D. N. 253.--CAN, 
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award of penal shidiboneahs Fs sentence of penal 
servitude is not necessarily to be imposed because 
it was imposed by the last previous sentence.— 
R. v. Roy (alias ELLISON) (1911), 6 Cr. App. Rep. 


114, C. C. A. 
No. 4993, 


5208. ——- ———.|—R. 
ante. 

5209. Awarded when light sentences have ed 
—The ct. refused to reduce a sentence of pena 
servitude where short sentences had become 
uscless & only a period of long detention could 
reclaim prisoner.—R. v. REES (1908), 1 Cr. App. 
Rep. 83, C. C. A. 

5210. -.|—Appeal against sentence of 3 
yrs.’ penal servitude for obtaining goods by false 
pretences. 

Prisoner has been constantly convicted of small 
offences & it is plain that small sentences have 
had no effect. The learned recorder may well be 
justified in thinking that penal servitude should 
now be tried (LORD ALVERSTONE, C.J.).—R. v. 
CURTIS (1909), 3 Cr. App. Rep. 60, C. C. A. 

5211. -|—R. v. DOWLING (1909), 3 Cr. App. 
Rep. 68, C. C. A. 

5212. Quantum when first awarded—Normally 
limited to three years.|—The ct. tends to limit 
a first term of penal servitude to the minimum— 
three years.—R. v. STREET (1910), 4 Cr. App. Rep. 
88 


v. BAKER, 











5213. -——.|—-A first sentence of penal 
servitude should not exceed the term of three 
years.—lt. v. Myers (1915), 11 Cr. App. Rep. 
115, C. C. A. 

Aeon -—Distd. R. v. Walden (1917), 12 Cr. App. Ltep. 


5214. ~——.]— Without laying down any 
general rule, the ct. leans on a first sentence to 
penal servitude, to a term of three years.— 
it. v. JONES (1918), 18 Cr. App. Rep. 212, C. C. A. 

5215. May be five years.}——In certain cases 
the first term of penal servitude is properly five 
years.—R. v. WALDEN (1917), 12 Cr. App. Rep. 
207, C. C. A. 

5216. Five years undesirable.|—It is un- 
desirable that a first sentence of penal servitude 
should be for a term of five years.—It. v. WARRIL- 
LOW (1910), 5 Cr. App. Rep. 230, C. C. A. 

5217. No fixed rule.|—It. v. Mayes (1916), 
12 Cr. App. Rep. 178, C. C. A. 














SUB-SECT, 4.—WHIPPING. 

Sce Criminal Justice Administration Act, 1914 
(c. 58), 8. 36. 

5218. When awarded—Attemptto commit rape.] 
——Prisoner, who had five previous convictions 
against him for indecent assault, was convicted 
of attempting to choke & strangle a woman with 
intent to commit a rape on her. The ct. sentenced 
prisoner to seven years’ penal servitude & to 
receive two whippings.—R. v. SMALLBONEs (1898), 
33 L. Jo. 124. 

5219. Robbery with violence.|—-R. v. Ritey 
(1908), 1 Cr. App. Rep. 93, C. C. A. 

5220. .|—As a general rule robbery 
with violence should be punished by flogging.— 
R. v. SWENSON & CaBa (1918), 18 Cr. App. Rep. 
209, C. C. A. 
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©. When —_awarded — Robbery in 
company.|—W. & L. were charged at 
the District Ct. of R. with robbery. 
The evidence showed that they had 
committed the offence in company 
& they were sentenced to ' 
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5221. ——— Incorrigible rogue—Vagrancy Act, 
1824 (c. 83).]—R. v. ANTHONY (1908), 1 Cr. App. 
Rep. 82, C. C. A. 

5222. -|—Upon a second con- 
viction under Vagrancy Act, 1898 (c. 39), 5s. 1, the 
offender may be dealt with as an “‘ incorrigible 
rogue’? under Vagrancy Act, 1824 (c. 83), s. 10, 
é&, on being sent to the quarter sessions, may be 
ordered by them to be punished by whipping.— 
R. v. HERION, [1913] 1 K. B. 2843; 82 L. J. K. B. 
82; 108 L. T. 848; 29T. L. R. 93; 23 Cox, C. C. 
387; sub nom. R. v. ITERION, R. v. JACKSON, 77 
J. P. 96; R. v. WILKIN, 57 Sol. Jo. 180; 8 Cr. 
App. Rep. 99, C. C. A. 

5223. .|—Applt. was convicted 
of being an incorrigible rogue for that he being a 
person able wholly to maintain himself & his 
family by work or other means unlawfully & 
wilfully within six calendar months past did 
neglect so to do whereby his wife & child became 
chargeable to the union. There were a number 
of previous convictions against applt., six or seven 
of which were for neglect to maintain his family. 
He was convicted of this offence in June, 1913, 
& sentenced to one month’s imprisonment. In 
September he was convicted again as set out above, 
& being sent for sentence to quarter sessions was 
sentenced to six months’ imprisonment with hard 
labour & to receive twelve lashes with the whip. 
The ct. on appeal reduced the sentence to one of 
six months’ imprisonment with hard labour, on 
the ground that applt. had not had much oppor- 
tunity to provide for his family since his last 
release from prison.—R. v. FIDLER (1913), 78 
J. P.142; 9 Cr. App. Rep. 197, C. C. A. 

5224, ——— Offence under Criminal Law Amend- 
ment Act, 1885 (c. 69)—Effect of Criminal Law 
Amendment Act, 1912 (c. 20), s. 3.;}—A person 
against whom an offence was alleged under 
sect. 2 of 1885 Act was arrested & charged before, 
but tried & convicted after, the date when the 
1912 Act came into force. A sentence of whipping 
was inflicted under sect. 3 of the 1912 Act :— 
Held : proceedings were pending at the commence- 
ment of the 1912 Act within the meaning of 
sect. 8 of the Act, & the ct. had no power to inflict 
a sentence of whipping in addition to a term of 
imprisonment.-—R. v. O’CoNNoR, [1913] 1 K. B. 
557; 82 L. J. K. B. 3385; 108 L. T. 884; 77 
J.P. 272; 29 T. L. R. 245; 57 Sol. Jo. 287; 23 
Cox, C. C. 334; 8 Cr. App. Rep. 167, C. C. A. 
Annotation :—Mentd. Re Boaler, Re Vexatious Action Act, 

1896, [1914] 1 K. B. 122. 

5225. Age of offender at date of 
offence.]|— An offender against sect. 4 of the 1885 
Act whose age exceeds sixteen years at the date 
of conviction, though he was under sixteen at the 
date of the offence, is not ‘‘ an offender whose age 
does not exceed sixteen years ”’ within the meaning 
of that section & cannot be sentenced to be 
whipped.—R. v. CAWTHRON, [1913] 3 K. B. 168; 
82 L. J. K. B. 981; 109 L. T. 4123 77 J. P. 
460; 29 T. L. R. 600; 23 Cox, C. C. 548; 9 
Cr. App. Rep. 48, C. C. A. 

5226. Offence under Vagrancy Act, 1898 
(c. 39)—Effect of Criminal Law Amendment Act, 
































ment & to a whipping & flogging f. 
respectively. 

eect. 41 under which they were 
cpereed does not authorise whipping 
Or flogging, though sect. 48 dealing 
with robbery in company does 80. 
On a case stated:—Held: the sen- i 
tences should be amended by striking b 
out so much as directed the whi ping Held: 
& flogging.—R. v. WisHER (1896), 
7 Q, Le Ae §2.—AUS. 


lashes, 


Robbery with 
Time of whipping.}--Deft. was con- 
victed of robbery & violence, & 
sentenced to six months’ imprisonment 
with hard labour & to receive twenty 
ten lashes six weeks after 
Epson ents & ten lashes six wecks 
efore we paecieatoied the site 7a 

e magistra ad no authority onme1 
to fix the time or times of the ba ment — Jurisdiction of Quarter Ses: 
ping.—R. v. BOARDMAN (1914), 29 | 
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1912 (c. 20), s. 7 (5)—Subsequent conviction 
following summary conviction. |—The conviction of 
an offence under the Vagrancy Act, 1898, pre- 
ceding the ‘‘ second or subsequent conviction... 
on indictment ’’ under the same statute, referred 
to in sect. 7, sub-sect. 5 of the Criminal Law 
Amendment Act, 1912, need not be a conviction 
on indictment. 

Therefore where a male person was convicted 
on indictment of trading on prostitution within 
sect. 1 of the Vagrancy Act, 1898, & it was also 
proved that he had been previously convicted 
under that Act by cts. of summary jurisdiction 
before the Criminal Law Amendment Act, 1912, 
had come into operation :-—I/eld: the Ct. had 
power under sect. 7, sub-sect. 5 of the Act of 
1912, in addition to any term of imprisonment 
awarded, to order the offender to be once privately 
whipped.—R. v. AusrIin, [1913] 1 K. B. 5515 82 
L. J. K. B. 387; 1081. 1.574; 773. P. 271; 29 
T. L. R. 245; 57 Sol. Jo. 287 ; 23 Cox, C. C. 346 5 
8 Cr. App. Rep. 169, C. C. A. 

5227. Previous conviction before 
commencement of act.|-——R. v. AUSTIN, No. 5226, 
ante. 

5228, ——— ——— Pending proceedings.|—-It. 
v. BROWN (1913), 8 Cr. App. Rep. 173, C. C. A. 

5229. Male child sentenced to detention— 
Larcency Act, 1861 (c. 96), s. 4—Effect of Children 
Act, 1908 (c. 67).]|——Larceny Act, 1861 (c. 96), s. 4, 
has not been impliedly repealed by Children Act, 
1908 (c. 67). Where, therefore, a male child has 
been sentenced to detention in a place of detention, 
he may also be ordered to be whipped. 

As in the Children Act, 1908 (c. 67), there is 
no person specifically charged with the duty of 
administering the punishment of whipping in the 
case of a child convicted on indictment & ordered 
to be whipped & sentenced to detention, the duty 
devolves upon the sheriff as the officer who has 
the general duty of exccuting the orders of cts. 
of justice. The sheriff may, however, depute 
the performance of this duty to a proper person.— 
R. v. LypForp, [1914] 2 K. B. 378; 83 L. J. WK. B. 
589; 110 L. T. 781; 78 J. P. 213; 807. L. R. 
349; 58 Sol. Jo. 363; 24 Cox, C. C. 142; 10 
Cr. App. Rep. 62, C. C. A. 

5230. First offenders.|——Semblic: the ct. 
leans against a sentence of flogging on first 
offenders.—R. v. vans & Iretron (1921), 15 
Cr. App. Rep. 1738, C. C. A. 

Annotation :—Expld. R. v. Wilder & Townsley (1922), 17 

Cr. App. Rep. 3. 

5231. .|—-There is no general rule that 
first offenders should not be flogged.--ht. v. 
ga & TOWNSLEY (1922), 17 Cr. App. Rep. 3, 
C.C. A. 

5232. By whom inflicted—On children.|—RK. v. 
LYDFORD, No. 5229, ante. 























SUB-SECT. 5.-—FiNE. 
5233. Must be absolute.|—Fine must be abso- 
lute.--ANON. (1699), 12 Mod. Rep. 318; 88 I. R. 
1348. 


W.L. R. 176; 6 W. W. RR. 1304; 18 
D. L. R. 698; 23 Can. Crim. Cas. 191. 
-—CAN. 


violence — 
g. ——.]-—-R. v. Bapnt PRASED 

(1922), I. L. R. 44 All. 538.—IND, 

PART XIII. SECT. 3, SUB-SECT. 5. 
h. Imprisonment in default of pay- 


sions.]— The ct. of quarter sessions 
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Sect. 3.—Kinds of punishment: Sub-sects. 5, 6, 7 
& 8. Sect. 4: S'ub-sect. 1, A.) 


5234. Must be proportionate to offence com- 
mitted—Costs not to be considered.|—-Where, on 
conviction of a corpn. on an indictment removed 
by certiorari into the Crown side of the Q. B. Div. 
a fine is to be imposed, the fine is only to be com- 
mensurate with the offence committed, & the 
ct. in apportioning the fine will not take into con- 
sideration the amount of the costs incurred 
by the prosecution.—R. v. LONDON & NortTu 
WESTERN Ity. Co. (1888), 58 L. T. 771; 52 J. P. 
821; 16 Cox, C. C. 413, D.C. 

5235. Fine fixed by statute—Miscalculation of 
amount—Amendment.|—Where a fixed fine, by 
statute, for a misdemeanour is miscalculated in 
the verdict & the judgment, the Ct. of K. B., 
upon a rule served on all parties interested, will 
alter the rule for the judgment against prisoner, 
& the entry roll, as to so much of the punishment, 
but they will not alter the judgment & verdict.— 
RR. v. STEVENS ees 3 Smith, K. B. 366. 
Annotations :—Refd. Douglas v. R. (1848) 13 Q. B. 74. 

Mentd. Rk. v. O’Connell (1844), 3 L. T. O. S. 323; Wilkin- 

son v. Gaston (1846), 9 na B. 137; R. v. Duffy (1848), 


4 Cox, C. C. 294; Bellhouse v. Mellor, Proudman v. 
Mellor (1859), 4 H. & N. 116. 


5236. Receipt of fine—-Imposed by court of 
King’s Bench.|—The King’s Coroner has authority 
1o receive fines imposed on defts. convicted on 
indictments or criminal informations in K. B.— 
Rk. v. SHACKELL (1825), M’Cle. & Yo. 514; 148 
EK. 1. 516, 

5237. Fine & imprisonment—wWrit of execution 
immediately issues.|—-Where a deft. in an indict- 
ment for a misdemeanour, has received judgment 
of fine & imprisonment :—Held: a levari facias 
may issue immediately to take his goods in 
execution for the fine.—lR. v. WooLr (1819), 2 
B. & Ald. 609; 1 Chit. 428; 106 E. R. 488. 
Annotations :—Apprvd. R. v. Shackell (1825), M‘Cle. & Yo. 

514. Mentd. R. v. O’Connell (1844), 3 L. T. O. S. 323; 


Ix p. Kinning (1847), 4 C. B. 507; Douglas v. R. (1848), 
12 Jur. 974; R. v. Winsor (1866), 10 Cox, GC. C. 276. 
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SUB-SECT. 6.—DETENTION IN BORSTAL INSTITU- 
TION. 


See Criminal Justice Administration Act, 1914 
(c. 58), ss. 10, 11. 

5238. Discretion of judge—Report of prison 
governor.|-—In this case the ct. directed attention 
to the terms of Prevention of Crime Act, 1903 
(c. 59), 8. 1, by which it appears that the responsl- 
bility of passing a sentence of detention under the 
Borstal system pursuant to that section lies upon 
the judge. He is to consider the report made by 
or on behalf of the Prison Comrs. as to the suilt- 
ability of a prisoner for treatment in a Borstal 
institution ; but he is not bound to come to the 
same conclusion as that stated in the report.— 
R. v. WATKINS, R. v. SMALLWOOD, LR. v. JONES 
(1910), 74 J. P. 382; 5 Cr. App. Rep. 93; sub 
nom. R. v. WILKINS, SMALLWOOD & JONES, 26 
T. L. R. 581, C. C. A. 

5239. .|—Sentence to detention in a Borstal 
institution is peculiarly within the discretion of 
the ct. of trial.—R. v. Stanron (1911), 6 Cr. App. 
Rep. 198, C. C. A. 

5240. Age limit-——Proof of age.|—The ct. re- 
quires strict proof that applt. sentenced to de- 
tention in a Borstal institution was 21 years of 
age on the date of his conviction.—R. v. MCCANN 
(1911), 6 Cr. App. Rep. 115, C. C. A. 

5241. When detention suitable or unsuitable— 
Benefit of training.|— Youths should not be sent to 
a Borstal institution if there is a probability that 
they will not be able to get the full benefit of the 
training there.—R. v. BEE & PEARCE (1917), 12 
Cr. App. Rep. 285, C. C. A. 

5242. Physical fitness.|—The ct. favours 
detention in a Borstal institution for convicted 
youths who are physically fit therefor.—R. v. 
MonkulousE (1919), 14 Cr. App. Rep. 38, C. C. A. 

5243. First offence.|—In the case of a first 
offence, the ct. leans against detention even in a 
Borstal institution.—R. v. Enina & WALLBRIDGE 
(1919), 14 Cr. App. Rep. 24, ©. C. A. 














has power, in the cuse of an assault, 
to pronounce a sentence of fine & costs, 
& imprisonment in default of pay- 





ment.—OviENns v. TAYLOR (1868), 19 
Cc. 1 eae 49.—CAN. 
k. - Distress neecssary before 


tmprisonment,)--Where a person is 
ordered to pay a fine, or in default to 
be imprisoned, a distress must issue 
for the fine & be returned unsatisfied 
before he can be imprisoned.--—h. v. 
BLAKELEY (1875), 6 BP. KR. 244.--CAN. 
‘ Not after distress issued.) 
—Where deft. has been condemned to 
the payment of costs & fine, or to 
imprisonment in default of sufficient 
distress, if the prosecutor has once put 
the goods of deft. under distress, he 
cannot afterwards cause deft. to be 
imprisoned, even though the con 
viction remain unsatisfied.—Cusson, 
PETITIONER YOR HABEAS CORPUS 
(1876), 14 Rt. L. O. S. 261.—CAN. 

m. —--— Distress warrant unneces- 
sary-— Municipal Act, 1896.}—Under 
Municipal Act, 1896, an offender may 
be cominitted to gaol for non-payment. 
of a fine without the previous issue of 
a distress warrant.—Il. v. PETERSKY 
(1897), 5 B. C. Rt. 549.—-CAN. 

n. Fine & timprisonment—Common 
law punishment for misdemeanour.] 
—Kxe p. LEFEBVRE, Hz p. DUFRESNE 
(1881), 4 L. N. 253.—CAN. 

oO. Further imprisonment in 
default of distress.|—A conviction for 
keeping a disorderly house & house of 
ill-fame :—Zield: bad for awarding, 
after the adjudication of a penalty 
by fine & imprisonment, further 
imprisonment in default of sufficient 
distress or of non-payment of the fine. 








—R. v. RICHARDSON (1882), 11 P. FR. 
95.—CAN. 





p. dinprisonment till pay- 
ment not ordcred.J—A. & B. were 
sentenced to imprisonment & fine. 


They fulfilled their terms of imprison- 
inent, but were detained for non- 
payment of the fines :—Held: the 
Judge, at the noxt ensuing assizes, 
should discharge them as their sentence 
did not include further imprisonment 


(1844), 3 Craw. & D. 204.—IR. 

q. Discretion of judge.) ~-- 
Where a statute prescribes both fine & 
jinprisonment, the ct. is not bound to 
inflict both, but may intict cither one 
or the other.—BRABANT v. RoBtpoUux 
(1898), Q. Rh. 7 Q. B. 527.—CAN, 

r. Fine & 
in default of distress.\—A conviction, 





for keeping a house of ill-fame, ordered. 


payment of a fine costs, to be 
collected by distress, & in default of 
distress ordered imprisonment :—J/eld : 
good.—kK. v. WALKER (1884), 7 O. T. 
186.—CAN. 


8. .]) — Where imprisonment 
is directed on non-payment of a 
penalty, the award of distress of the 
goods to levy it, & then imprisonment 
in case the distress proved insutticicnt, 
is invalid in law, & an excess of juris- 
diction.— Rh. v. LYNCH (1886), 12 O. R. 
372.-—CAN. 

t. Fine fired b 
culation of amount.j]—82 & 33 Vict. 
c. 31, 8. 17 (D.), 

Inagistrate 
accused to pay a fine not excceding, 
with the costs in the case, $100 :— 





Hfeld: the amount of the costs in the | 


costs — Imprisonment | 


statute — Miscal- | 


provides that a | 
may condemn a party | 








case should be deducted from $100 
& the balance or difference should bo 
the utmost limit of the fine; & con- 
viction to pay $100 without costs, 
was bad.—lh. v. Cyk (1887), 12 P. 
24.—-CAN. 


rei alte @ 
24 W.L. R. 468; 
CAN, 


. JOHNSON (1913), 
10 D. L. R. 822.— 


}— For being the keeper 


until payment of their fines.--ANON. ! of & clsorderly house a. magistrate 


cannot impose a fine of $200 & costs, 
this being in excess of ‘‘a fine not 
excecding with the costs in the case, 
$200,’? authorised by sect. 781 of the 
Criminal Code.—R. v. FUYARCHUK, 
[1920] 1 W. W. R. 783; 32 Can. Crim. 
Cas. 312.—CAN. 

c.-——— Amount cannot be re- 
duced.J—A conviction is erroncous 
which imposes a penalty of an amount 
less than the sum fixed by the statute 
under which the conviction purports 
to have been made.—Bkoprny ve. WARD 
(1859), ll Ir. Jur. 230.—IR. 


_d. #ine or imprisonment —~ Mxecu- 
tion prevented by serving sentence.|— 
Where the sentence imposing the fine 
gives an alternative of imprisonment 
on *‘nonpayment ” of the fine, accused 
may, in the absonce of express provi- 
sion to the contrary, prevent execution 
of the judgment for the fine, by electing 
to serve his full termn of ‘inptisonment. 
-—CONTAT v. CONTAT’S TRUSTEE (1893), 
108.C. 314; 3C. T. R. 416.—S. AF, 


e. Person to be paid must be 
specified.J—A conviction condemning 
8 person to pay a fine ought to indicate 
to whom the fine should be paid.— 
PREVOST v. DEMONTIGNY, (1898] Q. R. 
14 8S. C. 208.—CAN. 


Part XIITI.—PuNISHMENT AND PREVENTION OF CRIME. 


5244. Good character.]-— Sentence of de- 
tention in a Borstal institution quashed in view 








of good character.—R. v. MILNER & ATKIN (1920), . 


15 Cr. App. Rep. 18, C. C. A. 
anon -—Refd. R. v. Priestley (1922), 16 Cr. App. Rep. 
143. 


5245. Period of detention—Sentence sufficient 
for.|—R. v. KinKPATRICK, No. 5005, ante. 

5246. Normal period three years.|—-Appeals 
by youthful offenders from the refusal of a judge 
to grant leave to appeal against sentence can only 
succeed if the Ct. of Criminal Appeal is clearly of 
opinion that applt. ought never to have been sent 
to a Borstal institution. In the absence of special 
circumstances a sentence of three years is the right 
term for detention in a Borstal institution because 
that period of time gives the lads a chance, which 
very often a short term does not afford.—BORSTAL 
TREATMENT FOR JUVENILE OFFENDERS (1919), 83 
J.P. Jo. 471, C. CG. A. ' 

5247. Modified Borstal treatment in prison— 
Meaning of.|——R. v. SmirH (1913), 9 Cr. App. Rep. 
117, 0. C. A. 

Annotation :-—Refd. I. v. Lee (1913), 9 Cr. App. Rep. 144. 


5248, Effect of undue sentence. |—-Sentence 
of two years’ imprisonment under the modified 
Borstal system reduced to one of four months’ 
imprisonment on the ground that the chairman 
of quarter sessions, in imposing the sentence of two 
years was under the crroneous impression that if 
the authorities saw fit prisoner could be released 
on licence in the same way as under the Borstal 
system.—R. v. LeE (1913), 30 T. L. KR. 13; 9 

ir. App. Rep. 144; 77 J. P. Jo. 484, C. C. A. 

5249. .|—R. v. OXLADE, No. 5006, ante. 

5250. Transfer to ‘Borstal institution— 
Power of secretary of state.|—K. v. LEVERETT 
(1917), 13 Cr. App. Rep. 1, C. C. A. 

5251. Transfer to ordinary imprisonment—Power 
of secretary of state—Right of appeal.|—Therc is no 
appeal from the commutation by the Home 
Secretary of detention in a Borstal institution to 
ordinary imprisonment, under Prevention of 
Crime Act, 1908 (c. 59), s. 7.—R. v. KEATING 
(1910), 103 L. T. 322; 74 5. P. 452; 26 T. L. R. 
ron 22 Cox, OC. C. 348; 5 Cr. App. Rep. 181, 
» C. A. 

5252. Power of release from.|—Applt. was con- 
victed of housebreaking, & was ordered to be 
detained for three years in a Borstal Institution. 
Llis age was nearly 21. 

Detention in a Borstal Institution is the most 
appropriate punishment; he can be released at 
any time after six months if the authorities think 
proper (Avory, J.).—Iht. wv. HANNAY (1913), 9 
Cr. App. Rep. 122, C. C. A. 

















PART XIII. SECT. 3, SUB-SECT. 8. 
{. Conditions of probation.) ~ A 


recorded, may be admitted to proba- 
tion under First Offenders’ Probation 
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SUB-SECT. 7.—PREVENTIVE DETENTION. 


Sentence on habitual criminal.]—Sce Sect. 4, 
sub-sect. 4, post. 


SUB-SECT. 8.—PROBATION. 


See Probation of Offenders Act, 1907 (c. 17), & 
Criminal Justice Administration Act, 1914 (c. 58). 


Sect. 4.—HABITUAL CRIMINALS. 


See Prevention of Crime Act, 1908 (c. 59). 


SUB-SECT. 1.—PROCEDURE BEFORE TRIAL. 
A. In General. 


5253. Whether person under thirty can be 
charged.|—-Exceptionally itt may be proper to 
charge a person under thirty years of age with 
being a habitual criminal.—R. v. SAUNDERS 
(1912), 7 Cr. App. Rep. 271, C. C. A. 

5254. .|—There is no law which prevents 
@ person from being convicted as a_ habitual 
criminal before he is thirty, but it is a matter on 
which we ought to be careful (RIDLEY, J.).—R. v. 
ara & Harpy (1913), 9 Cr. App. Rep. 5, 
% C. A. 

5255. Consent of directors of public prosecutions 
—Condition precedent.|—Observations on the pro- 
cedure to be followed on a charge of being a 
habitual criminal, before trial, during trial, & after 
conviction, & on the form of the indictment. 

As to proceedings before trial. There are two 
conditions precedent: the consent of the Director 
of Public Prosecutions has to be given, & seven 
days’ notice has to be given to the proper officer 
of the ct. by which the offender is to be tried, & 
to the offender himself, that it is intended to insert 
such charge, & the notice to the offender must 
specify the previous convictions & the other 
grounds upon which it is intended to found the 
charge. These two conditions are of the utmost 
importance, & unless proper notice has been given 
no valid trial can take place. The notice itself 
should give, with particularity, not only the con- 
victions, but the other grounds upon which it 1s 
intended to found the charge. The latter must 
refer specifically to the facts. Care should be 
taken during the trial that evidence is not given 
against the offender unless due notice of the facts 
to be proved has been already given to him. 

With regard to proceedings during trial. The 
indictment should be framed to show clearly that 
the person is charged with being a habitual 
criminal; & after verdict, but before sentence at 





provisions of that Act; (2) as to the 
second & subsequent charge, prisoner 
was ** first offender.’—-R. v, 


anel was sentenced to four months 
mprisonment, but allowed to be 
KOL at liberty at the expiry of one 
month, she & her husband coming 
under an obligation that she would 
return to prison to fulfil the remainder 
of her sentence in the event of the 
Crown calling upon her to do so.— 
Re SHIELLS (1846), Arkley, 171.—SCOT. 


g. Discretion of court.] — Judge 
refused to liberate the prisoner on 
recognisances as a first offender under 
Crimes Act, 1915, s. 532 :—IHeld: ct. 
would not interfere with exercise of 
jJudge’s discretion.—R. v. RicHMOND, 
[1920] Vv. L. R. 9.—AUS. 

h. Under First Offenders’ Probation 
Act, 1886.])—-A person convicted of 
an offence, who has already been 
indicted upon a charge in respect of 
which he was acquitted, & against. 
whom no previous conviction has been 


J.—VOL. XIV. 


Act, 1886,—R. v. TURNER (1893), 11 
N. Z. L. Bt. 831.—N.Z. 


k. -)— First Offenders’ Proba- 
tion Act, 1886, is not applicable to a 
prisoner who has embezzled several 
sums of money extending over a con- 
siderable period, & has falsified his 
accounts, even though he admits his 
defalcations & offers to make restituion. 
——R. v. ROWE (1902), 20 N. Z L. R 
590.—N.Z. 


1. First offender.}] — Where 
there were separate embezzléments 
committed by prisoner at different 
periods of time, not so connected as to 
constitute practically one charge, & 
prisoner was a person in a position of 
trust & mature years :—Held ; (1) there 
was an ‘‘established criminal inten- 
tion’? shown, within ‘‘ The First 
Offenders’ Probation Act, 1886,’ which 
precluded the application of the 








not a 
A ae (1903), 23 N. 4. L. It. 356.— 


ates -~J—Where a prisoner 
charged with an indictable offence has 
given false evidence, & has been con- 
victed of the offence charged :—Held : 
Pe ought not to be admitted to proba- 

on. 

Prisoner was convicted of two 
charges of forgery in one indictment. 
He had been previously convicted 
summarily of stealing two blank 
stamped cheques, & it was these 
cheques which he filled up & forged :-— 
He although the offence of theft 
was in a sense connected with the 
forgery, it was a separate offence, & 
the prisoner was not therefore a ** first 
offender’? within First Offenders’ 
Probation Amendment Act, 1903, 8. 2. 
—R,. v. HIKST (1907), 27 N. Z. L. R. 
533.—N.Z. 
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the trial on the primary offence, the charge of 
being a habitual criminal should be clearly put to 
the prisoner for him to plead to. 

As to proceedings after conviction, it should be 
observed that there is no obligation on the ct. to 
pass a sentence of preventive detention. Unless 
the ct. has passed a sentence of penal servitude 
for the primary offence, it has no jurisdiction to 
pass a sentence of preventive detention; & even 
if the ct. does pass such a sentence of penal servi- 
tude there is no obligation to pass a sentence of 
preventive detention in respect of the man having 
been found a habitual criminal. 

Another point raised in the case of W. (one of 
defts.) was that his answer to the deputy clerk of 
assize did not amount to a plea of guilty on a 
charge of being a habitual criminal. In a sense 
that is true, for his answer ‘‘ Yes’’ was to the 
question whether he had been previously con- 
victed as a habitual criminal in 1915; but we 
have no doubt at all that applt. thought that he 
was being charged with being a habitual criminal, 
knew that he had been convicted & sentenced for 
such an offence, & intended to plead guilty to 
such a charge. He had received a proper notice 
setting out his previous conviction as such, & he 
had been sentenced to preventive detention, & 
he was at the time of committing the offences for 
which he was then on trial a convict on licence of 
preventive detention, which fact was proved at 
the trial. Ife was defended by counsel, & neither 
he nor his counsel raised any protest when the 
learned judge proceeded to treat him as a habitual 
criminal in virtue of his answer to the deputy 
clerk of assize. Under these circumstances we 
hold that this is a case where the proviso to 
Criminal Appeal Act, 1907 (c. 23), s. 4 (1), can & 
should be applied on the ground that no substantial 
miscarriage of justice has actually occurred (LORD 
TREVETHIN, C.J.)—R. v. Haris, [1922] 2 K. B. 
5435 sub nom. R. v. HARRIS, RK. v. EDWaArps, 
R. v. JONES, R. v. WiIKINS, Ik. v. WILCOCK, 91 
L. J. K. B. 587; 126 L. T. 689; 86 J. P. 105; 
38 T. L. R. 343; 66 Sol. Jo. 317, 3353; 27 Cox, 
C.C. 178; 16 Cr. App. Ren. 91, 94, 95, 96. 

5256. ——--- Necessity for proof.|—h. v. 
ANCE (1909), 73 J. P. Jo. 564. 

92057. —-—— ---—-.|—-R. v. Fostiern (1909), 8 Cr. 
App. Rep. 1738, GC. C. A. 

5258. -~——- Mode of proof.|--~-An indict- 
ment under Prevention of Crime Act, 190% (c. 59), 
s. 10, charged prisoner with felony & also with 
being a habitual criminal. Prisoner pleaded 
guilty to the felony & not guilty to the charge of 
being a habitual criminal:—Held: upon the 
inquiry whether the prisoner was a_ habitual 
criminal there was no objection to swearing the 
jury as for the trial of a felony, although it would 
have been sufficient to swear thern as for the trial 
of a misdemeanour. 

Without laying down any general rule as to 
how the consent of the Director of Public Prosecu- 
tions to a charge of being a habitual criminal 
being inserted in an indictment ought to be proved, 
it will be sufficient if some person who has been in 
correspondence with the Public Prosecutor is 
called to say that he received the document 
containing the consent in the ordinary course of 
correspondence & believes it to be signed by the 
Director of Public Prosecutions, but it is not 
necessary to call a witness who has seen him 
write. 

To prove that seven days’ notice of the intention 
to insert in the indictment a charge of being a 
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habitual criminal has been given to the proper 

officer of the ct. it is not necessary that the officer 

himself, e.g. the clerk of the peace, should be called, 
but there must be some proof of the receipt by 
him of the notice, e.g. by calling his clerk. 

The seven days’ notice to be given to the officer 
of the ct. & to the offender that it is intended to 
insert a charge of being a habitual criminal in the 
indictment is seven clear days’ notice. 

It is not necessary that the notice to the offender 
of intention to insert a charge of being a habitual 
criminal in the indictment should contain a state- 
ment of the evidence which it is intended to call 
for the purpose of showing that he is leading per- 
sistently a dishonest or criminal life, but the 
grounds upon which it is intended to prove that 
he is leading persistently a dishonest or criminal 
life must. be stated in a general way, e.g. that the 
prisoner is doing no work & has no honest means 
of livelihood. 

Whether evidence of prisoner’s persistently dis- 
honest. or criminal life previous to his last con- 
viction is admissible in evidence in order to prove 
that he is at present leading a persistently dis- 
honest or criminal life depends on the facts of the 
case. ‘The evidence may be admissible as a step 
in proving that he is at present leading a per- 
sistently dishonest or criminal life. Tvidence of 
such dishonest or criminal life before the last 
conviction is not necessarily inadmissible, but it 
must be brought down to the date of the pending 
charge. 

If the facts make it doubtful whether prisoner 
was over sixteen when the first of the three con- 
victions mentioned in sect. 10, sub-sect. 2 (a) took 
place, some evidence of that fact must be given. 
But a statement of prisoner to that effect would 
be sufficient. 

Where a person is convicted of, or pleads guilty 
to, having committed a crime charged in the in- 
dictment, the ct. ought not to pass a sentence for 
that crime before the jury inquire into a further 
charge, contained in the indictment, of being a 
habitual crimina]l.—R. v. TuRNER, [1910] 1 K. B. 
346; 79 L. J. K. B. 1763 102 L. T. 367; 74 J. P. 
$1; 26 T. L. R. 112; 22 Cox, C. GC. 3105 3 Cr. 
App. Rep. 103, C. C. A. 3 sub nom. R. v. TURNER, 
R. v. Wanner, 54 Sol. Jo. 164, C. CG. A. 

Annotations -—-Retd. R. v. Johnson (1909), 3 Cr. App. Rep. 
168; R. vw Condon (1910), 4 Cr. App. Rep. 109; Ry v, 
Fawectt (1910), 74 J. PL. 444; I. 0. Marshall (1910), 
74. J. BP. 3815 Row Moran (1910), 5 Cr. App. Rep. 219; 
R.v. Walker (1910), 27 T. L, Ro 51; TR. v. Waller, (1910) 
1K. B. 3643; R.v. Summers (1914), 10 Cr. App. Rep. 11; 
R. vw. Harris, ak K. B. 543; R. 2, Coney (1923), 92 
ae kK. B. 915. entd. Browne v. Black, [1911] 1 K. B. 
5259. -|—Where a charge under 

the Prevention of Crime Act, 1908 (c. 59), of being 

a habitual criminal is inserted in the indictment 

against an accused person the prosecution need 

not prove as part of their case that the consent 
of the Director of Public Prosecutions has been 
given to the insertion of such charge, unless the 
fact is challenged by the accused, in which case 

the fact may be proved as determined in Rez v. 

Turner ({1910] 1 K. B. 346). The clerk of assize 

or the clerk of the peace, or, if any question arises, 

the Judge, should satisfy himself that such con- 
sent has been given before the indictment goes 

before the grand jury.—ht. v. Water, [1910] 

1K. B. 364; 79 LL. J. K. B. 1843; 102 L. T. 400; 

74J.P. 81; 26 T. L. R. 142; 22 Cox, C. C. 3193 

3 Cr. App. Rep. 213; sub nom. R. v. TURNER, 

R. v. WALLER, 54 Sol. Jo. 164, C. CO. A. 

Annotations :—Folld. I. v. Westwood (1913), 8 Cr. App. 
Rep. 273. Refd. R. v. Bates (1911), $0 L. J, K. B. 607 5 
R. v. Everitt (1911), 6 Cr, App. Rep. 267; RR, v. Metz 
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(1915), 84 L. J. K. B. 1462. ‘Mentd. R. v. Rowland 


1909), 3 Cr. App. Rep. 277; TR. v. Baggott (1910), 74 

vf Pp. 213; R. v. Condon (1910), 4 Cr. AP: Rep. 109; 
R. v. Fawcett (1910), 74 J. P. 444; BR. v. Marshall (1910), 
74 J. P. 381. 


B. Notices to Offender and Court. 


5260. In general—Necessity for proof of notices.| 
—R. v. FostER, No. 5257, ante. 

5261. Length of notice—Seven clear days.] 
—R. v. TURNER, No. 5258, ante. 

5262. Postponement of trial for notice to be 
given.|—It. v. LAWRENCE (1914), 78 J. P. Jo. 196. 

5263. Effect of postponement of trial.|— 
Where a trial has been postponed to a later assize, 
a proper notice given to an alleged habitual 
criminal holds good.—R. v. ConpuiT (1914), 11 
Yr. App. Rep. 38, C. C. A. 

5264. Objections to notice—Must be taken 
at trial.|—Objections that proper notices, under 
Prevention of Crime Act, 1908 (c. 59), 8. 10 (4) (b), 
have not been given, must be taken at the trial.— 
R. v. Smiru, HR. v. Weston, [1910] 1 K. B. 17; 
70L.J.K.B.1; 101 LT. 816; 745. P2133 26 
T, L. R. 28; 54 Sol. Jo. 1873 22 Cox, C. C. 219; 
3 Or. App. Rep. 40, 53, C. C. A. 

Annotations :—Mentd. It. v. Franklin (1909), 3 Cr. App. 

















Rep. 48; R. v. Smith (1909), 3 Cr. App. Rep. 40; RR. v. 
Jackson oe 4Cr. App. Rep. 93; KR. v. Sweeney (1910), 
4J.2P. Jo. ‘ 








5265. Effect of technical objection. ]|— 
The ct. will not give effect to a mere technical 
objection to the statutory notice if there has been 
no miscarriage of justice.—R. v. JONES (1910), 5 
Cr. App. Rep. 29, OC. C. A. 

5266. .|—The statutory notice 
to an offender under Prevention of Crime Act, 
1908 (ce. 59), s. 10 (4) (b), is subject to the proviso 
to Criminal Appeal Act, 1907 (c. 23), 3. 4 (1). 

Preventive detention differs from penal servitude 
& approaches industrial serfdom. For a man to 
be found to be a habitual criminal it must be found 
that he has been convicted three times previously. 
In the notice which was served on applt. no men- 
tion was made of a crime committed at Leeds, 
but evidence was given of it, the evidence being 
a letter written by applt. asking that the matter 
should be taken into consideration. No sub- 
stantial miscarriage of justice has occurred, 
through the omission of this matter from the 
statutory notice. The proviso applies just as 
much to the formal notice as it does to graver 
things (DARLING, J.).-—R. v. Heron (1933), 9 
Cr. App. Rep. 29, C. C. A. 

Ann taton -—Refd. R. v. Harris, etc. (1922), 91 L. J. K. B. 


5267. Notice to officer of court—Proof of receipt 
of notice.|—R. v. TURNER, No. 5258, ante. 














5268, ——- |—R. v. Foster, No. 5257, 
ante. ; 
5269. .|—A conviction for baing an 








habitual criminal under Prevention of Crime Act, 
1908 (c. 59), s. 10, was quashed on the grounds 
that (1) there was no proof that seven days’ notice 
had been given to the proper officer of the ct. that 
it was intended to insert in the indictment against 
applt. a charge of being an habitual criminal ; 
(2) that the judge in summing up the case to the 
jury had mentioned other convictions than the 
three convictions proved against him & those 
just recorded against him; & (3) that the judge 
in summing up the case to the jury had told them 
that the burden of proving that he had attempted 


PART XIII. SECT. 4, SUB-SECT. 1.— B. 


5272 1. Notice to offender—Necessity 
Sor.J—On a charge of forgery, falsity 
& theft, accused was sentenced to be 


imprisoned for three years with hard 
labour, & was at the same time de- 
elared an habitual criminal, in terms of 
Act 9 of 1911 :—Held: Act 
1911 made no provision for the giving 
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to gain an honest livelihood since his last convic- 
tion lay upon applt.—R. v. STEwarT (1910), 74 
J.P. 246; 4 Cr. App. Rep. 175, C. C. A. 

Annotations :—<As to (2) NFL R. v. Chatway & Howard 


(1910), 5 Cr. App. Rep. 151. Consd. R. v. Culliford (1911), 
75 J. P2332. 


5270. Presumption that notice given.|— 
(1) There is a presumption that the notice to the 
proper officer of the ct. of an intention to charge 
@ prisoner as an habitual criminal under Prevention 
of Crime Act, 1908 (c. 59), s. 10 (4) (b), has been 
duly given. The onus is on prisoner of showing 
that it has not. 

(2) Evidence was given of grounds not included 
in the notice given to prisoner, but the ct., on 
appeal from the conviction, acted under the 
proviso to Criminal Appeal Act, 1907 (c. 23), 
s. 4 (1), & holding that no substantial miscarriage 
of justice had occurred, they refused to allow the 
appeal & confirmed the conviction.—-R. v. WEST- 
woop (1913), 77 J. P. 379; 29 T. L. R. 492; 8 
Cr. App. Rep. 278, C. C, A. 

Annotation :— As to (2) Folld. 1. v. Heron (1913), 9 Cr. App. 

Rep. 29. 

5271. 
5255, ante. 

5272. Notice to offender—Necessity 
v. HARRIS, No. 5255, ante. 

5273. Necessity for proof of.|—_R. v. Foster, 
No. 5257, ante. 

5274. 
. 6258, ante. 

5275. Presumption of service of notice.]— 
On the trial of an allegation of being a habitual 
criminal the ct. will presume, in the absence of 
evidence to the contrary, that the notice to the 
offender under Prevention of Crime Act, 1908 
(c. 59), s. 10 (4), has been duly served.—R. v. 
TAYLOR (1921), 16 Cr. App. Rep. 4, C. C. A. 








Necessity for.|—R. v7. Harris, No. 


for.|—l. 











Mode of proof.|—-R. v. TURNER, 














5276. Necessary contents. |—kt. v. TURNER, 
No. 5258, ante. 

5277, ———— --—---.|—-R. v. SuMmMeEnrs (1914), 10 
Cr. App. Rep. 11, C. C. A. 
winnotation :-—Refd. Rh. v. Harris, [1922] 2 K. B. 543. 

5278. |—R. v. Harris, No. 5255, 
ante. 

5279. —-— -—-—— Effect of statement of wrong 


grounds.|—-A. notice given to a prisoner pursuant 
to Prevention of Crime Act, 1908 (c. 59), s. 10 
(4) (6), that it was intended to insert in an indict- 
ment against him a charge that he was a habitual 
criminal & was leading persistently a dishonest 
& criminal life contained the following ground : 
“ That when you were asked to give some account 
of yourself, in order that you might have an 
opportunity of showing that you had since the 
date of your last release from prison been following 
some honest employment, you declined to give 
any information which could be verified on the 
subject ’? :—Held: although in point of form the 
ground was not one upon which prisoner could be 
convicted of being a habitual criminal, it did not 
invalidate the notice, inasmuch as it| was in fact 
a notice of the evidence that would be used against 
prisoner for the purpose of satisfying the jury that 
he had not been leading an honest life since the 
date of his last release from prison, & the fact 
that the notice stated that the evidence would be 
given did not make it bad, although there was no 
legal obligation under the statute to state what 
evidence would be produced.—R. v. WEBBER, 
[1913] 1K. B. 33; 82 L. J. K. B. 108; 108 L. T. 


notice to an accused person of an 
intention on the part of the prosecution 
to have him declared an habitual 
criminal.-—GANDY ». R. (1914), 35 
N. L. H. 333.—S. AF, 


No. 2 of 
II 2 
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Sect. 4.—Habitual criminals: Sub-sect. 1, B.; sub- 
sects. 2 & 3, A., B. & C.) 
349; 76 J. P. 471; 23 Cox, C. C. 323; 8 Cr. 
App. Rep. 59, C. C. A. 
See, further, Sub-sect. 3, A., post. 














SUB-SECT. 2.—PROCEDURE AT TRIAL. 


5280. Indictment——Must contain charge of being 
a ‘‘ habitual criminal.’’]|—R. v. HARRIS, No. 5255, 
ante. 

5281. ——— Effect of omission of words 
‘* habitual criminal.’’|--An indictment containing 
a count under Prevention of Crime Act, 1908 
(c. 59), s. 10 (2), alleged that prisoner, since 
attaining the age of sixteen years, had at least 
three times previously to the crime charged in the 
indictment been convicted of a crime within the 
meaning of the Act, & that he was leading per- 
sistently a dishonest & criminal life, but it did 
not allege that prisoner was a habitual criminal :— 
Held: the count was sufficient, though from the 
point of view of pleading it would be better to 
insert an averment that prisoner was a habitual 
criminal. 

By Prevention of Crime Act, 1908 (c. 59), 5. 11, 
a person sentenced to preventive detention may 
appeal against the sentence without leave of the 
Ct. of Criminal Appeal :—Held: the ct. would 
adopt the practice of allowing prisoners, appealing 
against a sentence of preventive detention, to 

~~ —  °% against the sentence of 

; which the sentence of 

preventive detention could not be passed.—R. v. 

Smitu, R. v. WESTON, [1910] 1 K. B. 17; 79 

L. J. K. B. 1; 101 L. T. 816; 74 J. P. 13; 26 

T. L. R. 233; 54 Sol. Jo. 137; 22 Cox, C. C. 219; 

3 Cr. App. Rep. 40, 53, C. C. A. 

Annotations :—Refd. ht. v. Sweeney (1910), 74 J. P. Jo. 77. 
Mentd. KR. v. Franklin (1909), 3 Cr. App. Rep. 48; R. ». 
Smith (1909), 3 Cr. App. Rep. 40; RK. v. Jackson (1910), 
4 Cr. App. Rep. 93. 

5282. Effect of charge of being a habitual 
criminal.|—There is no power to try the allegation 
that an accused person is a habitual criminal 
before any jury other than the jury which con- 
victed him of the substantive offence charged in 
the indictment. 

The whole question depends upon whether the 
charge against applt. was a charge of an offence 
or crime or whether it merely asserted a status or 
condition in him which would enable the ct., if 
it were established, to deal with him in a certain 
manner. We are of opinion that there is nothing 
in the Act [Prevention of Crime Act 1908 (c. 59)] 
which would justify us in saying that the charge 
of being a habitual criminal is a charge of a crime 
or offence (LORD READING, C.J.).— R. v. HUNTER, 
(1921]1K. B. 555; 90 L. J. K. B. 145; 125 L. T. 
29; 855. P. 147; 377. L. R. 825 26 Cox, C. C. 
727; 15 Cr. App. Rep. 69, C. C. A. 

5288. Must be tried immediately after 
primary charge.|—An indictment for being a 
habitual criminal under Prevention of Crime Act, 
1908 (c. 59), must be tried immediately after the 
primary charge. 











CRIMINAL LAW AND PROCEDURE. 


If a man occupies a day or two of his time in 
doing work, that does not prevent him from being 
a habitual criminal] (DARLING, J.).—R. v. JENNINGS 
(1910), 74 J. P. 245; 267. L. R. 339; 4 Cr. App. 
Rep. 120, C. C. A. 

Annotation :-—Refd. R. v. Hunter, [1921] 1 K. B. 555. 

5284. Must be tried before jury trying 
primary charge.|—R. v. HUNTER, No. 5282, ante. 

5285. Judge has not power to refuse to try. | 
—A judge has no power to refuse to try the allega- 
tion of being a habitual criminal.—R. v. HARDING, 
JEFFREY & JONES (1920), 15 Cr. App. Rep. 33, 
C. C. A. 

5286. Should be tried before sentence on 
primary charge.|—R. v. TURNER, No. 5258, ante. 

5287. .|—Where a person is indicted 
for a crime & also for being an habitual criminal, 
& pleads guilty to, or is convicted of, the crime, 
sentence should not be passed upon him in respect 
thereof until the charge of being an _ habitual 
criminal has been tried.—R. v. WALKER (1910), 
277T. L. R. 51; 5 Cr. App. Rep. 231; 74 J3. P. Jo. 
533, C. C. A. 

Annotation :—Refd. Rt. v. Harris, [1922] 2 K. B. 543. 

5288. Trial of two together as habitual criminals 
—Whether trials should be separate.|—A pcrson 
charged in an indictment with being an habitual 
criminal, when tried on that issue, should be tried 
separately & not with any other person.—R. v. 
BLAKE (1910), 74 J. P. 3386; 4 Cr. App. Rep. 275, 
C. C. A. 

Annotation :-—Expld. R. v. Taylor & Coney (1910), 5 Cr. 

App. Rep. 168. 

5289. 























-|—It is not an absolute rule of 


Coney (1910), 5 Cr. App. Rep. 168, ©. C. A. 

5290. Swearing the jury—Whether for felony 
or misdemeanour.|—R. v. TURNER, No. 5258, 
ante. 


SUB-SECT. 3.—LEVIDENCE AT TRIAL. 
A. What Evidence may be given. 

5291. Must be confined to matters contained in 
notice.|—-In this case, on the trial] of a prisoner for 
being an habitual criminal, evidence was given 
of certain offences committed by prisoner since 
his last release from prison before his re-arrest for 
the fourth crime. The notice given to him of an 
intention to insert in the indictment a charge 
against him of being an habitual criminal pur- 
suant to Prevention of Crime Act, 1908 (c. 59), 
s. 10 (4) (6), did not state the commission of these 
offences as one of the ‘*‘ other grounds upon which 
it is intended to found the charge.’’ No objection 
was taken to the evidence when it was given. 
Applt., by his notice of appeal, did not make the 
admission of this evidence a ground of appeal. 
The ct. refused to quash the conviction on the 
ground of this evidence having been given, &, 
acting under the power given to them by the 
proviso to Criminal Appeal Act, 1907 (c. 23), 
8. 4 (1), they held that no substantial miscarriage 
of justice had actually occurred.—R. v. MARSHALL 
(1910), 74 J. P. 381; 5 Cr. App. Rep. 25, C. C. A. 
Annotation :—Refd. KR. v. Heron (1913), 9 Cr. App. Rep. 29. 





PART XIII. SECT. 4, SUB-SECT. 2. 

n. Indictment —- Must be tried im- 
mediately after primary charge — No 
interlocutor or adjournment necessary. j— 
Prisoner, indicted on a charge of thoft 
& of being an habitual criminal, was 
found by jury guilty of theft. The 
jury was then resworn to inquire into 
the second charge & found prisoner 
to be anhabitual criminal. On motion 


for sentence on the charge of theft, 
counsel for prisoner objected as the 
diet had not been formally adjourned 
by written interlocutor after the 
verdict on the first charge & before 
the second charge was proceeded with : 
—ffeld: the inquiry bei one con- 
tinuous inquiry no interlocutor or 
adjournment was necessary.—H.M. 
ADVOCATE, v, GILLAN, [1910] S. C. (J.) 


49.—SCOT. 


PART XIII. SECT. 4, SUB-SECT. 3.—A. 


5291 i. Must be confined to matters 
contained in notice.}—Evidence re- 
vealing that prisoner had served terms 
of imprisonment besides those due to 
the convictions charged in the notice 
was rejected.—kh. v. PRooror, R. v. 
DOAK (1909), 44 1. L. T. 107.—IR. 
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Sect. 4.—Habilual criminals: Sub-sect. 3, C. & 
D. (a).] 


convictions may be put in as evidence of character 
& repute, on the question whether the accused 
is or is not leading persistently a dishonest or 
criminal life, under sect. 10 (5).—R. v. FRANKLIN 
(1909), 74 J. P. 24; 54 Sol. Jo. 217; 8 Cr. App. 
Rep. 48, C. C. A. 
Annotations :—Refd. RN. v. Chatway & Howard (1910), 5 

Cr. Any Rep. 151; R. v. Westwood (1913), 29 T. L. RR. 

492, entd. R. v. Crowley (1913), 9 Cr. App. Rep. 198. 
5308. -|—R. v. STEWART, No. 5269, ante. 
5309. What is a previous conviction—Conviction 
in Ireland.|—A conviction for a crime in Ireland 
is a previous conviction within the meaning of 
Prevention of Crime Act, 1908 (c. 59), s. 10 (2).— 
Rt. vy. BRown (1913), 77 J. P. Jo. 400, ©. CG. A. 


D. Proof of Dishonest or Criminal Life. 
(a) In General. 

5310. Onus of proof—Lies on prosecution. |— 
Rt. v. STEWART, No. 5269, ante. 

5311. .}-—- Where an_ offender is 
charged with being an habitual criminal it is for 
the Crown to establish that the accused still was 
at the time of arrest, leading a dishonest or criminal] 
life.—R. v. YouNG (1913), 109 L. T. 753; 78 
J.P. 803; 30 T. L. R. 69; 58 Sol. Jo. 100; 23 
Cox, C. C. 624; 9 Cr. App. Rep. 185, C. C. A. 
Annotations :-—--Refd. R. v. Crowley, R. v. Sullivan (1913), 

110 L. T. 127; WR. v. Harris, ete:, [1922] 2 K. B. 543. 

5312, —— -|—On the trial of the allega- 
tion of being a habitual criminal the jury should 
clearly be directed that the onus of proof is on the 
Crown. 

It is entirely discretionary for the judge who 
presides at the trial, having regard to the Act, which 
he is called upon to enforce & applying it to the 
particular circumstances of the case then before 
him, to determine the period of preventive deten- 
tion (Isaacs, C.J.).—R. v. CROWLEY (1913), 83 
L. J. K. B. 298; sub nom. BR. v. CROWLEY, R. v. 
SULLIVAN, 110 L. T. 127; 78 J. P. 142 ; 30 
TT. L. R. 945 24 Cox, C. C. 13; 9 Cr. App. Rep. 
108, 201, C. GC. A. 
Annotation :—Refd. KR. v. Harris, [1922] 2 K. B. 543. 

9313. What is sufficient proof—Three previous 
convictions alone.|—The requirement of Preven- 
tion of Crime Act, 1908 (c. 59), s. 10 (4), that the 
notice to the offender of an intention to insert 
such a charge in the indictment ‘“ shall specify 











ae, 








CRIMINAL LAW AND PROCEDURE. 


the previous convictions & the other grounds 
upon which it is intended to found the charge 

means that the notice shall specify ‘‘ the other 
grounds’’ if any. It does not mean that the 
previous convictions may not by themselves be 
sufficient grounds upon which to found the charge. 
—R. v. WALLER, [1910] 1K. B. 364; 79L. J. K. B. 
184; 102 L. T. 400; 74 J. P. 815; 26 T. L. R. 
142; 22 Cox, C. C. 319; 3 Cr. App. Rep. 213; 
sub nom. R. v. TURNER, R. v. WALLER, 54 Sol. Jo. 
164, C. C. A. 


Annotations :-—Refd. R. v. Baggott (1910), 74 J. P. 213 ; 
Rt. v. Marshall (1910), 74 J. BP. 381; R. v. Everitt (1911), 
6 Cr. App. Rep. 267. Mentd. R. v. Rowland (1909), 
3 Cr. App. Rep. 277; R. v. Condon (1910), 4 Cr. App. 
Rep. 109; R. v. Bates (1911), 80 L. J. K. B. 507; R. v. 


Westwood (1913), 8 Cr. App. Rep. 273; R.v. Metz (1915), 
84 L. J. K. B. 1462. 
5314. -|—On the charge of being ‘‘a 








habitual criminal’”’ within Prevention of Crime 
Act, 1908 (c. 59), s. 10 (2) (a), the three previous 
convictions which the jury must find may be 
sufficient evidence for the jury when the offences 
committed show deliberate & systematic prepara- 
tion, & are repeated at an early opportunity 
after release from prison. 

Five years’ preventive detention docs not 
necessarily mean that applt. would be in confine- 
ment the whole of that time. The authorities 
had ample power to release him at an earlier date 
if satisfied that it was safe to do so (PICKFORD, J.). 
—R. v. Everirr (1911), 27 T. L. R. 570; 6 Cr. 
App. Rep. 267, C. C. A. 

5315. Convictions other than three statutory 
convictions.|—R. v. Brummitr & MatTrHEws 
(1910), 4 Cr. App. Rep. 192, C. GC. A. 

5316. Whether strict proof necessary. | 
—R. v. SrEwarR?, No. 5269, ante. 

5317. Production of list of 
previous convictions.|—R. v. FRANKLIN, No. 5307, 
ante. 

5318. ——.]—Other previous con- 
victions than the three statutory convictions 
need not be proved with the same strictness & 
particularity as the latter.—R. v. Cuatway & 
HowaArpD (1910), 5 Cr. App. Rep. 151, C. GC. A. 









































5319. |—R. v. Summers, No. 
5277, ante. 
5320. Should not be referred to unless 


proved.j|——In this case a conviction for being a 
habitual criminal under Prevention of Crime Act, 
1908 (c. 59), s. 10, was quashed on the ground that 


five offences in respect of four separate 
acts, & upon a plea of *‘ guilty ” to a 
further indictment containing four 
counts charging four offences in rospect 
of two separate acts. Both the con- 
viction & the plea of “ guilty ’ wore 
taken upon the same day :—Held: 
the declaration should bo quashed, 
prisoncr having been ‘ previously 
convicted ’” on two occasions only & 
not “ on at least four occasions ’? within 
Crimes Act, 1908, s. 29.--—-R. o. Tier 
(1912), 32 N. Z. L. R. 428.—N.Z. 


o. What is a previous conviction —~ 
Admission of series of charges.|— 
Prisoner who pleaded guilty to a series 
of charges of breaking & entering & 
stealing, had only two prior convictions 
against him for the same class of 
offence, there were also sevoral police 
ct. convictions against him & one on a 
charge of forgery on indictment :— 
Held: the judge was entitled to take 
into consideration the series of offences 
to which the prisoner had pleaded 
gulty.—R. vv. HAMILTON (1913), 13 
S.R.N.S. W. 651; 30 N.S. W. WON. 
190.—AUS. 

ct. has 


Dp. -] — The power, 
under The Indictable Offences Sum- 
mary Jurisdiction Amendment Act, 
1900, s. 14 (3), to declare prisoner an 





habitual criminal where he has not 
been convicted on indictment, but has 
pleaded guilty in the Magistrate’s Ct. 
*~ been committed to the Supreme Ct. 
for sentence.—R. v, BAGNALL (1907), 
26 N, Z. li. R. 756.—N.Z,. 


qa. Offences committed before 
Ilabitual Criminals &: Offenders Act, 
1906.])—Where prisoner was con- 
victed after the passing of above Act 
of an offence committed before ita 
passing, & the requisite number of 
previous convictions were recorded 
against him :—Held the ct. had 
power to declare him an _ habitual 
criminal.—Re Srarrow (1908), 28 
N. Z. L. R. 143.—N.Z, 








Yr. Crimes Act, 1908, 8. 29-— 
Need not be convictions on indictment. ] 
—The previous convictions requisite 
under above Act, to enable the et. to 
declare prisoner an habitual criminal 
need not necessarily be convictions on 
indictment, but may be convictions 
before a magistrate, so long as they are 
convictions for the offences mentioned 
in Classes J. or II. of the sect.—R. v. 
LEWwIs (1910), 29 N. Z L. R. 1208.— 





8. —— Convictions on different 
days.)—Hach conviction of a prisoner 


is a separate occasion within above 
Act, whether the several convictions 
are recorded on the same day or on 
different days.—R. v. SrenLe (1910), 
29 N. Z. L. R. 1039.—N.Z. 

t. Sequence of con 
victions  necessary.|—~The conditions 
precedent which must exist to authorise 
act. in declaring a prisoner an habitual 
criminal under above Act, 1908, are 
a sequence of convictions only, & 
nothing is said as to a sequence of 
offences. — It. v. KHRMAN (1911), 21 
N. Z. L. h. 136.—N.Z. 


a. Act 9 of 1911.]—~On a 
charge of forgery, falsity & theft, 
accused was sentenced to be imprisoned 
for a term of three years with hard 
labour, & was at the same time 
declared an habitual criminal, in terms 
of Act 9 of 1911. An appeal was 
taken on the ground that the crime of 
falsity, which was one of two previous 
convictions against accused, was not 
one of the crimes mentioned in the 
schedule to the Act of 1911 :~—Held: 
although the offences mentioned in 
the schedule did not expressly include 
the crime of falsity, it came within the 
generic term of ‘“ fraud,’? which was 
included in the schedule.—GANDY v. 
R. (1914), 35 N. L. R. 333.—S. AF. 
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the judge in summing up the case to the jury had 
mentioned to the jury other convictions than those 
proved against him, & the ct. were unable to say 
that if they had not been mentioned the jury 
would have arrived at the same conclusion.— 
R. v. CULLIFORD (1911), 75 J. P. 232; 6 Cr. App. 
Rep. 142, C. C. A. 

5321. —— Conviction abroad.}——R. v. 
Harp, No. 5322, post. 

5322. Offences similar to primary offence.| 
—Evidence of a conviction abroad for a crime 
punished by all civilised nations, such as theft, 
is admissible on the question of whether a prisoner, 
who is charged under the Prevention of Crime 
Act, 1908 (c. 59), with being a habitual criminal, 
has been leading persistently a dishonest or 
criminal life. Where on such a charge it appears 
that there has been a considerable interval be- 
tween prisoner’s last release from prison & the 
commission of the crime on which he is charged 
with being a habitual criminal, e.g. six or nine 
months, it is desirable, & probably necessary, 
not only that the attention of the jury should be 
drawn to the length of this interval, but that 
evidence should be given that prisoner relapsed 
into crime because he was leading persistently 
a dishonest or criminal life. This cvidence may 
take many forms—association with criminals ; 
the possession of funds not consistent with mere 
charity & not explained by evidence of employ- 

' the character of the crime itself, whether 
similar to those for which the accused has been 
habitually convicted in the past or not, & evidence 
as to the details of the crime on which he is charged 
as being a habitual criminal showing skill & pre- 
meditation.—lht. v. HEARD (1911), 106 L. T. 304; 
76 J. P. 282; 28 T. L. R. 154; 22 Cox, C. C. 
7253; 7 Cr. App. Rep. 80, C. C. A. 

Annotations :-—Apld. R. v. Ford (1921), 15 Cr. App. Rep. 


176. Refd. R. v. Wilson (1916), 12 Cr. App. Rep. 95; 
R. v. Harris, etc., (1922) 2 K. B. 543, 











5323. ——.J—R. v. WILLIAMS (1912), 
8 Cr. App. Rep. 49, C. C. A. 
0324, —--— Other offences.|—-R. v. BRUMMITT 


& Marricws, No. 5315, ante. 
5325. Must be proved.|——It. v. Smivi 
(1922), 153 TL. T. Jo. 282, C. GC. A. 














eae a J—lh. v. Jonus, No. 5398, 
post. 
5327, ——_— —-—- Warrants issued.]|—lkt. v. Mac- 


DONALD (1916), 12 Cr. App. Rep. 127, C. C. A. 
Annotation :---Mentd. R. v. Harris, etc. (1922), 91 L. IJK. B. 


O87. 








5328. Criminal associations. |— li. ». Harp, 
No. 5322, ante. 
5329, Refusal to work.|—B. was convicted 


for being an habitual criminal under Prevention 
of Crime Act, 1908 (c. 59), s. 10. It appeared that 


PART XIII. SECT. 4, SUB-SECT. 3.— 
D. (a). 


; 5328 i. What is sufficient proof— 
Criminal associations. }—Deft. was sum- 


5328 ii. ——— 


created Police 


11 P. 1497.—OAN. 





t) necessary ingredicnt of the offence 
Offences 
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on his release from prison after serving his sen- 
tence on the third crime, he was kept in an asylum 
which he left about two months before his arrest 
for the fourth crime, on which he was charged 
with being a habitual criminal. Evidence was 
tendered that he was leading persistently a dis- 
honest life by evidence of repute that he was a 
cunning & dangerous thief; & that in the course 
ol the two months he had refused the work of 
stone-breaking offcred to him at a workhouse. It 
appeared, however, that during this period Bb. 
was living on the charity of relations, & he stated 
that he had applied for work which had bcen 
promised him. This statement was not corro- 
borated before verdict, & the recorder who tried 


him commented on that fact in his summing up. 


But as soon as the verdict was given a police 
officer went into the box & corroborated L.’s 
statement as to his efforts to get work during the 
two months before his last arrest. The Ct. of 
Sriminal Appeal quashed the conviction, holding 
that the refusal to break stones might have been 
evidence of LB.’s leading persistently a dishonest 
life, had it not) been for the fact that he was 
known to be living on the charity of relations.-— 
R. ve. BAGoorr (1910), 741 J. BP. 2135 26 T. Le i. 
2665 4 Cr. App. Rep. 67, C. CO. A. 

Annotations :-—Refd. RK. v. Heard (1911), 106 TT. 

R. v. Keane & Watson (1912), 8 Cr. App. Rep. 12. 


5330. Whether refusal to give account of 
self.|—It. vu. WEBBER, No. 5279, ante. 

5331. .|—A jury properly directed are 
entitled to find that a deft. who refuses to give any 
information about himself since a discharge from 
prison five months before the commission of the 
primary offence is leading persistently a dishonest 
or criminal life within the Prevention of Crime Act, 
1908 (c. 59), s. 10 (5).—-K. v. Wiuson (1916), 12 
Cr. App. Rep. 95. 

5332. -—— Whether neglect to report to police.]— 
In order to prove that a convict on licence is 
leading persistently a dishonest or criminal lite 
within the meaning of Prevention of Crime Act, 
1908 (c. 59), s. 10 (2) (a), proof that he has not 
reported himself to the police is not by itself 
sufficient evidence to bring the case within the 
terms of the section.—Rk. v. Mireubnun (1912), 
108 L. T. 2243; 76 J. P. 4235; 28 'T. L. R. 484; 
23 Cox, ©. C. 284; 7 Cr. App. Rep. 283, C. C. A. 
Annotations :-—Expld. R. v. Wilson (1912), 28 T. 1. Re 561. 

Refd. It. ». Harris, ctc., [1922] 2 K. B. 543; li. v. Myers 

(1922), 16 Cr. App. Rep. 116. 

5333. Whether fact of being fugitive from 
justice.|—On the trial of applt. as an habitual 
criminal it was shown that he was released from 
prison on Oct. 28, 1912, & having committed an 
offence on Mar. 22, 1913, escaped arrest, & was 
engaged in honest employment to the time of 


JOL 

















thieves.—O’CONNOR Vv. HAMMOND 


J—Although it is (1902), 21. N. ZL. Lt. 573.—N.Z. 





c. Kictracts of previous con- 


Act, 1908, 


marily convicted under 32 & 33 Vict. 
c. 28, s. 1 (D.), a8 ‘fa person who, 
having no peaccable profession or 
calling to maintain himself by, but 
Who does, for the most part, support 
himself by crime, & then was a 
vagrant,’’? etc. The evidence showed 
that deft. consorted with thieves & 
reputed thieves; but the witnesses 
did not positively say that he supported 
himself by crime :—Held ; it was not, 
to be inferred that deft. supported 
himself by crime; to sustain the con- 
viction there should have been state- 
ments that witnesses believed he got 
his living by thieving, or by aiding & 
acting with thieves, or by such other 
acts & means as showed he was 
pursuing crime.—R. v. ORGAN (1886), 


8. 49 (c), of habitually consorting with 
thieves that the accused person should 
have knowledge of tho character of the 
persons with whom ho is charged with 
consorting, where the ovidence shows 
that the consorting was not casual 
but habitual, such knowledge on the 
part, of the accused will be presuined.— 
STEVENS v. ANDREWS (1909), 28 
N. Li Tis Nn. 773.—N.Z. 

b. - Need not be with 
same persons.|—Habitually consorting 
with thieves, under Police Offences 
Act, 1884, 8. 26, as amended by Act 
of 1901, 8. 4, need not be associating 
with the same person or persons. If 
@& person consorted with one thief on 
one day, with another on another, & 
so on, that would be consorting with 








viction.J—Where a person is charged 
with being an habitual criminal under 
the Prevention of Crime Act, 1908, 
sect. 66 of the Criminal Procedure 
(Scotland) Act, 1887, applies, & pre- 
vious convictions are  sufticiently 
sxroved by the production of extracts 
hercof of which notice in the Iindict- 
ment has been given & to which no 
notice of objection has been given by 
accused.—H.M. ADVOCATE v. GILLAN, 
{1910] S. C. (J.) 49.--SCOT. 


; .} — Kvidence insufficient 
to warrant conviction of habitual 
eriminality in respect that it did not 
establish that the accused was ‘* leadin 

ersistently a dishonest or crimina 
fite.-—STIRLING v. H.M. ADVOCATE, 





488 


Sect. 4.—Habitual criminals: Sub-sect. 3, D. (a) 
& (b) & E.; sub-sect. 4.] 


his arrest on Aug. 10, 1913. There was evidence 
that he led a dishonest life between Oct. 28 & 
March 22, but no evidence to that effect as to 
the period between March 22 & Aug. 10. The 
deputy-chairman directed the jury that they might 
find he was living a dishonest or criminal life 
during the period March 22, to Aug. 10, because 
during that period he was a fugitive from justice. 
Applt. was convicted :—Held: this was a mis- 
direction, & the conviction must be quashed. 
The period of prisoner’s life to be considered on 
the question whether he is leading a dishonest or 
criminal life extends to the time of his last arrest.— 
R. v. BRown (1913), 109 L. T. 749; 78 J. P. 79; 
30 T. L. R. 40; 58 Sol. Jo. 69; 23 Cox, C. C. 615 ; 
9 Cr. App. Rep. 161, C. C. A. 


(6) Conduct during Intervals between Offences. 


5334. Period of time to be considered—Time of 
committing primary offence.|—There ought not to 
be a conviction for being a habitual criminal unless 
at the time of the offence primarily found deft. 
was living dishonestly or criminally.—R. v. JONES 
(1920), 15 Cr. App. Rep. 20. 

5335. Immediately before arrest on pending 
charge.|—t. v. TURNER, No. 5258, ante. 

5336. |—R. v. Brumnuirr & 
MATTHEWS, No. 5315, ante. 




















5337. — |—R. v. Brown, No. 5333, 
ante. 
5338. Interval between release from prison 


é& re-arrest.|-A prisoner was convicted as a 
habitual criminal. There was a nine months’ 
interval between his release from prison after his 
conviction for the third crime & his re-arrest. 
The Crown gave no evidence of his conduct 
during that period, but prisoner gave evidence 
of work he had then done. The chairman, in 
summing up the case, did not direct the attention 
of the jury to this interval & to prisoner’s conduct 
then on the question whether he was leading per- 
sistently a dishonest or criminal life, but merely 
pointed out to the jury the previous convictions. 
The ct. quashed the conviction on the ground 
that the chairman had not sufficiently directed 
the jury on the question of persistency by directing 
their attention to prisoner’s conduct during the 
nine month’s interval.—R. v. KELLY (1909), 74 
J.P. 167; 26 T. L. R. 196; 3 Cr. App. Rep. 248, 
CG. C. A. 

vw Rowland (1909), 3 Cr. App. Rep. 

1), 76 J. P. 232 

5339. —— .|—R. v. WILSON, No. 5381, ante. 

5340. Prior to last conviction.]|—R. v. 
TURNER, No. 5258, ante. 

5341. Subsequent to commission of primary 
offence.|—-On_the trial of a charge of being a 
habitual criminal, evidence of deft.’s mode of life 
after the date of his commission of the crime on 
which he has been primarily convicted is ad- 
missible, but the statutory notice to him of such 
evidence should be as specific as possible.—-R. v. 
Woop (1916), 12 Cr. App. Rep. 29, C. C. A. 

5342. Length of interval since release—Long 
interval.|—R. v. HEARD, No. 5322, ante. 

5343. Short interval.|—Mere shortness of 
interval between last release from prison & the 
next subsequent arrest is not necessarily a bar to 
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5357 i. Sufficiency of—For subsequent 
conviction—Prevention of Crime, 1908, 
c. 59, 8 10 (2).)—Where an accused is 
charged under above Act, with being 


criminal & has 


we cn ee 


an habitual criminal, & the jury find 
on evidence that he has on a previous 
occasion been found to be an 
been sentenced to 
preventive detention, they must con- 
vict him, & they cannot take into 
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conviction as a habitual criminal.—R. v. CONDON 


(1910), 4 Cr. APD: Rep. 109, C. C. A. 
Annotations :—Refd. R. v. Heard (1911), 76 J. P. 232; 
R. v. Harris, [1922] 2 K. B. 543. 


5344. ———.]—R. v. Foster, No. 5257, ante. 

5345. |—R. v. Brummitr & 
MatTruEws, No. 5315, ante. 

5346. Whether evidence of honest work—A 
sufficient defence.|—On an allegation of being a 
habitual criminal mere evidence that accused has 
been at work since his last release from prison 
is not a sufficient defence.—R. v. WAYDEN (1911), 
6 Cr. App. Rep. 213, C. C. A. 

5347. .|—On the charge of being a 
habitual criminal, it is not a conclusive defence 
that deft. has done honest work since his last 
release.—R. v. KEANE & WATSON (1912), 8 Cr. 
App. Rep. 12, C. C. A. 

5348. .|}—The fact that applt. has 
been doing work during the greater part of a 
short interval of liberty is not necessarily con- 
clusive against his being a habitual criminal.—R. 
v. SMITH (1913), 8 Cr. App. Rep. 150, C. C. A. 
































53849, ——  ——.| lt. v. JENNINGS, No. 5283, 
ante, 
5350. |—On a charge of being a 


habitual criminal, it is not necessarily a defence 
that he has been at. work since his last release.— 
R. v. MARTIN (1910), 5 Cr. App. Rep. 31, C. C. A. 
Annotation :~—Refd. R. v. Heard (1911), 76 J. P. 232. 








5351. ——..|—R. v. HapitEy (1910), 4 
Cr. App. Rep. 36, C. C. A. 

5352 ——.|—R. v. WILLIAMS, No. 5323, 
ante. 

5353. Question for jury.]—It is a mis- 





direction not to call the jury’s attention to a con- 
siderable period of presumably honest life.—It. v. 
WELLS (1910), 5 Cr. App. Rep. 33, C, C. A. | 

Annotation :—Refd. Rt. v. Heard (1911), 7 Cr. App. Rep, 80. 

5354. .|—On the trial of an allegation 
of being a habitual criminal, it is a question for 
the jury whether the evidence of prisoner’s having 
worked honestly, & tried to get work since his 
last release from prison is sutficient.—Nh. v. MARTIN 
(1912), 7 Cr. App. Rep. 227, C. C. A. 

5355. .|—There may be an appeal 
against conviction as a habitual criminal though 
preventive detention has not been inflicted. 

Whether applt. has led an honest life during an 
interval of liberty is a question of fact.—RK. v. 
BENNETT (JAMES) (otherwise BENNETT (GEORGE)) 
(1913), 9 Cr. App. Rep. 225. 

5356. May rebut evidence of criminal 
associations.|—-Where a person is charged with 
being a habitual criminal & the only evidence 
that he is leading persistently a dishonest or 
criminal life is that since his last conviction he 
has associated with a man who had previously 
been convicted with him of a crime, there is no 
evidence to support a conviction of being a 
habitual criminal.—R. v. HAMMERSLEY (1919), 
122 L. T. 3883; 84 J.P. 23; 367. L. R. 963; 26 
Cox, C. C. 552 ; 14 Cr. App. Rep. 118, C. C. A. 
alnnotation :—Refd. It. v. Harris, [1922] 2 K. B. 543. 

















KE. Previous Conviction as Habitual Criminal. 

5357. Sufficiency of—-For subsequent conviction 
—Prevention of Crime Act, 1908 (c. 59),s. 10 (2), (b).] 
—Where a person who has been found to be a 
habitual criminal & has been sentenced to pre- 





consideration whether, since that 
| sentence, he has been leading a dis- 

honest or criminal life.—-MCDONALD v. 

Oran, 11917] S.C. (J.) 17. 


abitual 
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ventive detention subsequently commits another 
crime, he may, by virtue of the above Act, be 
again convicted as a habitual criminal, on proof 
being given of the previous conviction asa habitual 
criminal, without proving also that since the 
date of that conviction he has been leading 
persistently a dishonest or criminal life.—R. v. 
Davis, [1917] 2 K. B. 855; 87 L. J. K. B. 119; 
117 L. T. 7043; 82/5. P. Jo. 4; 34 T. L. R. 25; 
62 Sol. Jo. 55; 26 Cox, C. C. 98; 13 Cr. App. 
Rep. 10, C. C. A. 
Annotation :—Folld. R. v. Stanley, {1920] 2 K. B. 235. 
5358. .|—Where a person who 
has been found to be a habitual criminal & has 
been sentenced to preventive detention sub- 
sequently commits another crime, the jury must, 
under Prevention of Crime Act, 1908 (c. 59), s. 10 
(2) (6), upon proof of the previous conviction 
of the accused person as a habitual criminal, & 
without proof that he has since the date of the 
previous conviction been leading persistently a 
dishonest or criminal life, find him to be a habitual 
criminal. But where a person has been found by 
a jury to be a habitual criminal the ct. is not 
bound to pass a sentence of preventive detention.— 
Rt. v. STANLEY, [1920] 2 K. B. 285; 8901. J. K. B. 
402; 123 L. ET. 271; 84 J. P. 119; 367. L. R. 
328; 64 Sol. Jo. 341; 26 Cox, C. CG. 611; 14 Cr. 
App. Rep. 141, C. C. A. 


























Annotations :-—Folld. R. +. Vineent (1920), 15 Cr. App. 
Rep, 19. Refd. R. v. Harris, [1922] 2 K. B. 543: Rev. 
Clarke (1923), 17 Cr. App. Rep. 90. 

5359. ~ J—R. v. Harris, No. 

5255, ante. 
5359a. —---.]—The question here is 


whether the judgment in /. v. Stanley, No. 5358, 
ante, is to be followed. If it is to be followed, the 
true proposition, no doubt, is, that as soon as it is 
decided to include in the statutory notice the 
statement contained in sect. 10 (2) (6), it is made 
certain beforehand that the jury, subject only to 
the question of identity, must find against the ac- 
cused. ... The general question, Is this offender a 
habitual criminal? is, & must always be, in the 
absence of admission, a question of fact for the 
Jury to determine. . The controversy here is 
whether, on the true construction of the statute, 
there is not for the jury a question other than the 
question of mere identity. ... We are of opinion 
that the Legislature has left to the jury the question 
whether prisoner is a habitual criminal, taking 
care, however, to provide that he must not be so 
found unless, at the least, one or other of two 
conditions precedent shall have been fulfilled (per 
CurR.).—R. v. NoRMAN (1924), Times, May 27. 


5360. Whether admissible—If£ previous convic- 
tion quashed on appeal.]—R. v. CRowLeEy, No. 
5312, ante. : 


SUB-SECT 4.—SENTENCE. 


5361. General rule—Matters to be considered.}— 
In considering the sentence upon a_ habitual 
criminal, regard must be had to the nature of 
the crime for which he last served a term of im- 
prisonment.— kt. v. YaTEs (1910), 5 Cr. App. Rep. 
222, 0. ©. A. 

5362. Sentence on primary offence—To be 
postponed to trial as habitual criminal.]—R. v. 
TURNER, No. 5258, ante. 

5363, 

ante. 
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5364, —— .|—R. v. CONEY, No. 5304, ante. 

5365. Whether court has power to increase 
sentence—To penal servitude—To enable sentence 
of preventive detention to be passed.|—The ct. of 
trial has no power to impose a sentence of three 
years’ penal servitude merely to give itself juris- 
diction to order preventive detention.—R. v. 
JONES (1910), 75 J. P. 125; 27 T. L. R. 108; 
6 Cr. App. Rep. 1, C. C. A. 

5366 |—Qu.: whether the ct. 
has power to pass a sentence of penal servitude 
on the primary conviction, so as to qualify itself 
to inflict preventive detention.—R. v. SWEENEY, 
a 4 Cr. App. Rep. 70; 74 J. P. Jo. 77, 
C. C, A. 
Annotation :—Refd. R. v. Jones (1910), 27 T. L. R. 108. 

5367, ——— |—R. v. CARPENTER & 
LEwIs (1910), 4 Cr. App. Rep. 229, C. C. A. 

5368. - .|—Applt. was convicted 
at quarter seesions of larceny from the person 
& of being a habitual criminal & he was sentenced 
to three years’ penal servitude to be followed by 
five years’ preventive detention :—Held: quarter 
sessions in order to give themselves power to 
sentence applt. to preventive detention had 
sentenced him to three years’ penal servitude 
& this sentence ought not to have been passed 
for this offence of larceny from the person not- 
withstanding the bad record of applt.—K. v. 
BELL (1914), 30 T. L. R. 645; 10 Cr. App. Rep. 
262; 78 J. P. Jo. 340, C. C. A. 

5369. —-— .|}—The ct. does not, as 
a rule, approve of a sentence to a term of penal 
servitude, merely to ground a sentence of pre- 
ventive detention.—K. v. Myers (1922), 16 Cr. 
App. Rep. 116, C. C. A. 












































5370. To enable Secretary of State to 
commute sentence to preventive detention— 
Prevention of Crime Act, 1908 (c. vee s. 12.|— 
Where it appeared that a judge had sentenced 


applts., who had not been convicted of being 
habitual criminals, to terms of six years’ penal 
servitude with a view to the Home Secretary 
commuting part of the sentences to preventive 
detention under the above Act:—Held: the 
sentences should not have been imposed with a 
view to action being taken by the Home Secretary 
but solely on the merits of each case, & they 
reduced the sentences to terms of eighteen months’ 
imprisonment with hard labour.—lh. v. FLICKER, 
ht. v. CHUTER (1910), 74 J. P. 38815 26 T. L. R. 
540; 5 Cr. App. Rep. 79, C. C. A. 

5371. Whether sentence of penal servitude need 
be imposed.|—-On conviction of or plea of guilty 
to being a habitual criminal there need not neces- 
sarily be a sentence to penal servitude.—R. v. 
VINCENT (1920), 15 Cr. App. Rep. 19, C. C. A. 
Annotation :-—Refd. R. v. Clarke (1923), 17 Cr. App. Rep. 90. 

5372. .|—I1t is undoubtedly the law that 
where a person has been convicted of being a 
habitual criminal & has been sentenced to pre- 
ventive detention, proof of those facts is sufficient 
to ground another conviction as a habitual criminal, 
but it by no means follows that because convicted 
he must necessarily be sentenced to penal servl- 
tude & preventive detention (LORD HEwart, C.J.). 
—R. v. CLARKE (1923), 17 Cr. App. Rep. 90,C. C. A. 

5373. Relation of primary sentence to term of 
preventive detention.|—In passing the primary 
sentence, regard should be had to the term of 
preventive detention & where the ct. was of the 
opinion that the sentence was excessive In view 
of the term of preventive detention it reduced 
the sentence.—R. v. Smitn (1909), 3 Cr. App. 





| Rep. 90, C. C. A. 
| “annotation -—Refd. R. v. Jackson (1910), 4 Cr. App. Rep. 93. 
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Sect. 4.—Habilual criminals: 
Sects. 5, 6 & 7.] 


5374. Sentence of preventive detentlion—Nature 
of punishment.|—It. v. Hitt (1911), 6 Cr. App. 
Rep. 110, C. C. A. 

aa .|—R. v. HERON, No. 5266, ante. 

In discretion of judge.|—" 
CROWLEY, No. 5312, ante. 

5377. Usual period.|—-Applt. was  con- 
victed of larceny & of being a habitual criminal, 
& was sentenced to three years’ penal servitude 
& ten years’ preventive detention. 

I do not say that other persons have not been 
sentenced to ten years’ preventive detention, 
but as a rule we impose five years, & there is 
nothing in this case which makes it much worse 
than others (RIDLEY, J.).—R. v. HAMILTON (1913), 
9 Cr. App. Rep. 89, C. C, A. 
eae :—Consd. WR. v. Crowley (1913), 83 L. J. K. B. 


Sub-sects. 4 & 5. 








—RK. v. STANLEY, No. 5358, ante. 

5379. -|—On conviction as a habitual 
criminal, the ct., as a rule, approves of a sentence 
of preventive detention.—R. v. MCNERNEY (1921), 
16 Cr. App. Rep. 21, C. C. A. 

5380. -—— Power of Home _ Secretary—To 
fee a v. Liowarp (1910), 4 Cr. App. Rep. 
62, 0. C. A. 


wwwie - 


5314, ante. 











———J—R. v. Everitr, No. 


of 
sentence.|—-R. v. HiLi, No. 5374, ante. 
aa Effect of consecutive sentences of 
34 years’ penal servitude.|——-R. v. WARNER, No. 
5162, ante. 


SUB-SECT 5.—APPEAL. 

See Prevention of Crime Act, 1908 (c. 59), s. 11. 

5384. Whether appeal as of right-—-Against con- 
viction.|— A habitual criminal, so found under 
Prevention of Crime Act, 1908 (c. 59), cannot, as 
of right, appeal against conviction.—R. v. MARTIN 
(1912), 7 Cr. App. Rep. 196, C. GC. A. 

5385, Though no sentence of preventive 
detention imposed.|-—-R. v. BENNETT, No. 5355, 
ante. 

5386. ——— Against sentence of preventive 
detention.|—l. v. Smiru, R.v. WESTON, No. 5281, 
ante. 

5387. & sentence of penal servitude.]— 
R. v. SMITH, R. v. WESTON, No. 5281, ante. 

5388. Whether ‘‘ substantial miscarriage of 
justice ’’—Operation of proviso to Criminal Appeal 
Act, 1907 (c. 23), s. 4 (1).J—R. v. RowLanp, [1910] 
1K. B. 458; 79 L. J. K. B. 327; 102 L. T. 112; 
74 J. P. 144; 267. L. R. 202; 3 Cr. App. Rep. 
277, C. C. A. 

Annotation :-—Mentd. R. v. Hardy (1910), 74 J. P. 396. 
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5389. ——~ Objection to statutory notice. |— 
R. v. MARSHALL, No. 5291, ante. 














5390. —— .|—R. v. JONES, No. 5265, 
ante. 

5391. —— ——.|—R. v. WEsTwooD, No. 
5270, ante. 

5392. —— ——.]—R. v. HEnon, No. 5266, 
ante. 


— ——.]—N. v. STOCKDALE, No. 
5300, ante. 

5394. Issue of warrant since last 
discharge—Inability of accused to procure counsel 
at trial.|—R.v. MACDONALD, No. 5327, ante. 

5395. Objection to summing up.|/—R. 
v. PowELL (192!), 16 Cr. App. Rep. 23, C. C. A. 























5396. ——,|—R. v. Harris, No. 5255, 
ante. 
5397. Irregularities & wrongful admis- 


sion of evidence.]|—-R. v. FowLER, No. 5296, ante. 
98. .|—Where, in seeking to 
establish that a person was a habitual criminal, 
the prosecution relicd on commission of a crime 
as part of the material upon which that charge 
was founded, they must prove the commission of 
that crime in the usual way, & not offer evidence 
of it 10 a jury already informed of prisoner’s 
previous convictions. 

The test as to ‘‘no substantial miscarriage of 
justice ’? is whether the jury must inevitably have 
come to the conclusion they did, apart from the 
evidence irregularly introduced.—R. v. JONES 
(1922), 127 L. T. 160; 86 J. P. 123; 66 Sol. Jo. 
489; 27 Cox, C. GC. 221; 16 Cr. App. Rep. 124, 
C.C. A. 

5399, ——— ——- ——.]—t. v. Smitn, No. 5325, 
ante. 











Sect. 5.—HABITUAL DRUNKARDS. 

5400. Definition—Habitual Drunkards Act, 1879 
(c. 19), s. 3—Inebriates Act, 1898 (c. 60), s. 2.|— 
The expression habitual drunkard in the above 
sects. applies to a person who habitually drinks 
to excess, & who. ~— : ease e 
incapable of managing himself or his affairs, even 
though when sober he is capable of managing him- 
self & his affairs.—-EATON v. Best, [1909] 1 K. B. 
78 1. J. K. B. 425; 100 L. T. 494; 73 
J.P. 118, 25 'T. L. R. 244 ; 22 Cox, C. C, 66; D.C. 

5401. ——..]-—-TaYLER v. TayLEeR (1912), 
56 Sol. Jo. 572. 

5402. Detention in inebriate reformatory—Power 
of magistrates to order without consent—Inebriates 
Act, 1898 (c. 60), s. 1.|—The register of the minutes 
or memorandum of convictions of a ct. of summary 
jurisdiction which has to be kept under Summary 
Jurisdiction Act, 1879 (c. 49), s. 22, by the clerk 
of the ct. is admissible in evidence to prove a 

revious conviction of deft. for a similar offence 
in the same ct. 





Pree eed 


had had the assistance of a competont 
law agent. Tho ct. refused to allow 
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= : criminals pleaded guilty to both accused to withdraw their admissions, 
& Teet Bhat be EAI rag charges. under tho eanione of & Giiemiseed both a cals. PAUL - 

SL pas tic riinina rocedure (Scotlan ct, DVOCATE, NOX Uv, MM. 
imprisoned for a term of three years 1887, 8. 31, & were remitted to the R. 210.— 


with hard labour, & was at the same 
time declared an habitual criminal, in 
terms of Act 9 of 1911. On appeal 
on the ground that the sentonce was 
incompetent in that it embodied two 
separate & distinct punishments for 
the same offence :—Held: there was 


High Ct. for sentence. 
having adhered to his plea of 
& the other having been refuse 
to withdraw the same by the 
both were sentenced to penal servitude, 
to be followed by preventive detention. 


ADVOCATE (1914), Se L. 
One of accused SCOT. 
guilty, PART XIII. SECT. 5. 
j g Plea of guilty to original offence 
—No admission of habitual drunkenness 
—Trial by jury.j}—Inebriates Act, 


leave 
udge, 


nothing illegal in the form in which the 
sentence had been imposed.—GaNDY 
v. R. (1914), 35 N. L. R. 333.—S. AF. 
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Both appealed, & sought to withdraw 
their respective admissions of bein 
habitual criminals on the ground tha 
they had pleaded under a miscon- 
ception as to the nature & consequences 
of that charge. The proceedings in 


f. Power to withdraw admission of | both cases had been regular, & each 


1898, 8. 1, applies where the offonder 
pleads guilty, & if he docs not admit 
that he is an habitual drunkard a jury 
may be sworn to inquire as to this. 
In such case the evidence necessary 
to satisfy the ct. that the offence 
charged was committed under the 


Part XIJI.—PuNISHMENT AND PREVENTION oF CRIME. 


The consent of deft. to be tried summarily 
under Inebriates Act, 1898 (c. 60), 8. 2, is necessary 
before a magistrate can make an order under 
Licensing Act, 1902 (c. 28), s. 6 (1).—Potice Com. 
v. DONOVAN, [1903] 1 K. B. 895; 72 L. J. K. B. 
545; 88L. T. 555 ; 52 W.R.14; 197. L. R. 392; 
20 Cox, C. C. 435; sub nom. METROPOLIS PoLICcE 
Comnrs. v. DONOVAN, 67 J. P. 147; 47 Sol. Jo. 
437, D. O 
Anat :—Reid. Wing rv. Epsom U D.C. (1904), 68 J. P. 


5403. ——— Whether imprisonment can also be 
imposed.|—R. v. Princk, No. 4986, ante. 

5404, -—— Inebriates Act, 1898 (c. 60), 
s. 2 (1).]—Where a person is convicted on an 
indictment preferred against him under the above 
Act a sentence of imprisonment with hard labour 
cannot be inflicted upon him in addition to the 
detention in a certified inebriate reformatory 
authorised by the section.—R. v. BrRiaas, [1909] 
1K. B. 3813; 78 L. J. K. B. 166 ; 100 L. T. 240; 
73 J. P. 313 25 T. L. R. 1053; 53 Sol. Jo. 164; 
21 Cox, C. C. 762; 1 Cr. App. Rep. 206, CO. O. A. 

5405. Proof of previous convictions.} — Pouice 
Comn. v. DONOVAN, No. 5402, ante. 





SEcT. 6.—YOUTHFUL OFFENDERS. 


5406. Young person under sixteen—Age com- 
puted at date of conviction—Criminal Law Amend- 
ment Act, 1885 (c. 69), s. 4.)—R. v. CawTnnron, 
No. 5225, ante. 

5407. When sentence of imprisonment can 
be imposed—Certificate under Children Act, 1908 
(c. 67), s. 102 (3).|—A boy under sixteen years of 
age, to whom the description of ‘“‘ young person ”’ 
in sect. 131 of the above Act applied, was con- 
victed of malicious damage & sentenced to four 
months’ imprisonment with hard labour. No 





influence of drink may consist of the 


are, 
depositions taken before the magis- 


— 


convicted of larceny, 
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certificate was given under sect. 102 (3) of that 
Act :—Held: the sentence was one which in law 
could not be given.—R. v. BRADFORD (1911), 105 
L. T. 752; 76 J.P. 46; 28 T. L. R. 26; 22 Cox, 
C. C. 627; 7 Cr. App. Rep. 42, C. C. A. 

5408. .|—The certificate under 
sect. 102, of the above Act, which enables a ct. 
to sentence a person of the age of fourteen to im 
prisonment ought not to be granted mercly because 
no “place of detention ’’ within sects. 106, 108, 
of that Act has been provided.—R. v. FosTer 
(1916), 12 Cr. App. Rep. 164, C. CG. A. 

5409. Child under fourteen—Conviction for 
larceny—-Whipping may be added to detention— 
Larceny Act, 1861 (c. 96),s. 4.) —R. v. LypForD, 
No. 5229, ante. 

5410. Power to send to industrial school— 
Children Act, 1908 (c. 67), s. 58 (3).]|—Under the 
above Act, justices have jurisdiction to order a child 
to be sent to a certified industrial school, as well, 
Where he has been guilty of an offence the 
maximum punishment of which would in the case 
of an adult be less than penal servitude, as where 
he has been guilty of an offence which in the case 
of an adult would be punishable with penal 
servitude.—TypEMAN vv. Turower, [1914] 2 
K. B. 494; 838 L. J. K. B. 8143; 110 L. T. 1018; 
78 J.P. 182; 30 T. L. BR. 3743 24 Cox, C. C. 168 5 
12 L. G. R. 739, D.C. 

5411. Detention in reformatory—Order for period 
in excess of that authorised—Reformatory Schools 
Act, 1893 (c. 48),s.1.)—R. v. Bounpy, rErc., JJ. 
(1904), 68 J. P. Jo. 340, D.C. 

.]—See, now, Children Act, 1908 (c. 67), 
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é& who vincial reformatory. He was taken 


trates when accused was returned for 
Nanas. v. MEEHAN, [1905] 2 1. RK. 
3 oo ° \ 


PART XIII. SECT. 6. 


h. Young person under sicteen— 
Age computed at date of conviction— 
Children Act, 1908, ss. 103, 131.] 
Accused, who was convicted of murder, 
had not attained sixteen when tho 
crime was committed, but at the date 
of the trial was more than sixtecn :-— 
Tela : accused was not a ‘‘ young 
person’ within above Act, & he might 
competently be sentenced to death.— 
R. ov. Firr, [1919] 2 I. Wh. 35; 53 
J. L. TT, 7.-~—IR. 





os »]~—~ Accused, cou 
victed of culpable homicide, attained 
the uge of sixtcen betweon the date of 
the offence & conviction :—ITeld : 
(1) he could legally be sentenced to 
ponal servitude ; (2) it was competent 
for the ct., in lieu of such sentence, to 
pronounce an order for detention in a 
Borstal Institution——H.M. ADVOCATK 
v. CRAWFORD, [1918] S. CG. (J.) 1; 58 
Se. L. I. 10.—SCOT. 


; l. Foung person under seventeen— 
Sentence of imprisonment—State Chil- 
dren Act, 1911, 8. 24.Jj—There is no 
power under above Act to sentence a 
child to imprisonment for any offence 
except a capital offence to which the 
death penalty attaches.—R. v. 
BERSTON, [1915] S. R. Q. 101.—AUS. 


m. Child under fourteen— Bond to 
maintain at industrial school-—Duress. | 
—~A bond to secure the payment of 
the cost of maintaining at an industrial 
&chool a boy under fourteen years of 


otherwise came within the require- 
ments of Industrial Schools Act, s. 7, 
given in consequence of the judge’s 
statement that in default the boy 
would be sent to the reformatory, is 
void, this being in Jaw duress.— 
Sr. THOMAS (Ciry OF) v. YLARSLEY 
(1895), 22 A. It, 340.—CAN. 


n. Age need not be mentioned 
in conviction-—Duty of judge.}—Deft., 
under the age of sixteen, was convicted 
for unlawfully entering a vessel lying 
ut a wharf & stealing a sum of money, 
the property of the master of the 
vessel, was ordered under Act of 
1890, c. 37, 8. 34, to be pope coned 
in the Halifax Industrial School for 
three years :—Held: (1) it was not 
necessary, in the conviction, to refer 
to the age of the party or the opinion 
of the justice on that subject; (2) the 
power of determining the age, or 
apparent age, of the party before him 
being given exclusively to tho justice, 
it was to be assumed that the power 
had been followed ; (3) as the questions 
of the age of the party, & whether he 
was, or was not, a Protestant, could 
not, or need not, be inquired into on 
the trial of the offence, they would 
properly form a subject of inquiry on 

he part of the justice after the con- 
viction & before sentence, & it would 
not, therefore, be necessary to refer 
to them in the conviction.—R. v. 
BRINE (1900), 33 N.S. R. 43.—CAN. 
©. Detention in reformatory — Per- 
son over seventeen. }—Deft., a youth of 
over seventeen years of age, was 
charged with stealing a small sum of 
money from the contribution box of a 
church. Deft. pleaded guilty, & was 
committed for two years to the pro- 





to the reformatory & sent on to the 
central prison & kept there in custody 
under tho warrant of commitment to 
the reformatory. On a motion for 
his discharge on the return of a 
habeas corpus :—-Held : there had been 
a iniscarriage of legal directions in 
sending a lad of seventeen to the 
reformatory & in sending him on a 
sentence of two years to the central 
prison.—R. v. Haywarp (1903), 23 
GL. T.48; 50.0. R.65; LO. W. it. 
799.—CAN. 





: Power to send to indua- 
trial school-—Children  ctet, 1908, 
8. 74 (6). J-——-Under above Act. an order 
for the detention of a child of twelve 
in a certified industrial school cannot 
be pronounced by a sheriff until after 
the local education authority has been 
given an opportunity of being heard.— 
A. B. » HOWMAN, [1¥17J S. C. (J.) 
23.—SCOT. 

. Juvenile delinquent — Juvenile 
Devinaienta Act, 8. 29.}-—-Under above 
Act, it must be shown that the child 
has become a dolinguent not that hoe 
is likely to become one,—R. v. LIMOGES 
& SracknHousk, [1920] 1 W. W._ R. 
293; 32 Can. Crim. Cas. 200.—CAN. 

r. —— Reformatory Schools Act, 
1866, s. 14.}-—-A boy of fifteen pleaded 
guilty to a breach of the public peace 
& was sentenced to be imprisoned 
for ten days & was thereafter under 
abeve Act ordered to be sent to a 
reformatory school for five years :-— 
Held: such minor offences did not 
come within the scope of the section, 
which was intended to apply to minor 
grades of serious crimes.— -M‘QUIRE v. 
FAIRBAIRN (1881), 9 R. (Ct. of Sess.) 4 ; 
19 Sc. L. RR. 72.—SCOT, 
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Secr. 8.—RECOGNISANCES TO KEEP THE 
PEACE—ARTICLES OF THE PEACE. 


5412. Method of taking— Whether by officer out 
of court.|—Recognisance cannot be taken by 
officer out of ct. without special custom.—CANn’s 
CASE (1673), Freem. K. B. 355; 89 EB. R. 264; 
sub nom. CAULE v. LLEMARK, 3 Keb. 228, 249. 

54138. é& drawing up.|—The usual practice 
in taking the recognisance of a person convicted 
at. quarter sessions is that the person so convicted, 
before he is allowed to leave the ct., enters orally 
into the recognisance before the officer of the ct., 
who makes a minute of it; & the recognisance is 
not formally drawn up till afterwards.—Ea p. 
JEFFREYS (1888), 52 J. P. 280, D. C. 

5414. Who may be bound.|—ANon. (1700), 12 
Mod. Rep. 413; Holt, K. B. 664; 88 EK. I. 1417. 

5415. Power of court to order in addition to 
sentence of imprisonment.|— Where an indictment 
for perjury had been removed into the Q. B. by 
certiorari, & deft. convicted, & sentenced by the 
ct. to be imprisoned for eighteen calendar months 
& to give security to keep the peace & be of good 
behaviour for two years, to commence from the 
expiration of the cighteen months, & to be further 
imprisoned until such sccurity were given :— 
Held: the ct. might, as part of the sentence, 
require such suretics.—DUNN wv. I. (1848), 12 
Q. B. 1031; 18 L. J.M.C.41; 12 L. T. O. S. 535 ; 
13 J. P. 197; 138 Jur. 233; 3 Cox, C. C. 205; 
116 E. R. 1157, Ex. Ch.; affg.S. C. sub nom. R. v. 
DUNN (1847), 12 Q. B. 1026. 

Annotation -—Consd. R. v. Trueman, [1913] 3 K. B. 164. 

5416. -|—-Where a person is convicted of 
maliciously publishing a defamatory libel under 
Libel Act, 1843 (c. 96), s. 5, the ct. may as part of 

ee deft. to be 
imprisoned for the maximum term allowed by 
that section, order him upon the expiration of 
that term to enter into recognisances & find suretics 
to keep the peace for a reasonable time named in 
the order & in default of his so doing to be further 
imprisoned until the expiration of the period 
during which he is so required to keep the pcace.— 
R. v. TRUEMAN, [1913] 3 K. B. 164; 82 L. J. K. B. 
916; 109 L. T. 4183; 77 J. P. 428; 29 T. L. R. 
599 5; 23 Cox, C. C. 550, C. C. A. 
Annotation :-—Mentd. R. v. Syme (1914), 112 L. T. 136. 

5417, Jurisdiction of quarter sessions-_Judgment 
respited.|—Indictments for assault) having been 
preferred at one sessions, deft. appeared & pleaded 
guilty, whereupon he was required to enter into 
recognisances to appear & receive judgment at 
the next sessions, if called upon, & to keep the 
peace, judgment being respited in the meantime. 








CRIMINAL LAW AND PROCEDURE. 


At the next sessions the judgment was further 

respited, but at a subsequent session deft. appeared, 

& then the ct. sentenced him to be inprisoned six 

months, to pay a fine, & at the expiration of his 

imprisonment to enter into recognisances to keep 

the peace :—Held: ct. of quarter sessions 1s a 

continuing ct. from session to session, & therefore 

had jurisdiction to pronounce such _ sentence.—- 

KEEN v. R. (1847), 10 Q. B. 928; 2 New Mag. 

Cas. 271; 3 New Sess. Cas. 25; 16 L. J. M. C. 180 ; 

9L. T. O. S. 318; 12 J. P. 4; 11 Jur. 1060; 2 

Cox, ©. C. 341; 116 HE. 2. 352. 

Annotations :--—Refd. Campbell v. R. (1847), 10 L. T. 0. S. 
396. Mentd. R. v. Belton (1848), 12 J. P. 232; KR. v. 
Staffordshire JJ. (1857), 3 Jur. N. S. 1148; R. v. West- 
morecland JJ. (1868), L. R. 3 Q. B. 457; R. v. McLain, 
R. v. Barr (1922), 91 L. J. K. B. 562. 

5418. —— Effect of Probation of Offenders 
Act, 1907 (c.17).|—Applt. having been convicted 
of larceny at quarter sessions was discharged con» 
ditionally under sect. 1, sub-sect. 2, of the above 
Act, on his entering into a recognisance, subject 
to certain conditions authorised in the circums 
stances by the Act, to appear for sentence when 
called upon at any time during a specified period. 
Applt. committed a breach of one of the conditions 
of the recognisance. & was in consequence called 
upon to appear before the quarter sessions for 
sentence. It was contended for applt. that 
sect. 6, sub-sect. 5, of the Act only applied 
to cases where a deft. had been bound over by 
a ct. of summary jurisdiction under sect. 1, sub- 
sect. 1, of the Act to appear for conviction & 
sentence, & that quarter sessions had, therefore, 
no power to sentence applt. Quarter sessions 
having stated a case for the opinion of the 
ct. :—Held: quarter sessions had power to sen- 
tence applt., for, assuming, as appeared pro- 
bable, that there was no power to do so under 
sect. 6, sub-sect. 5, cts. of quarter sessions have 
always had, as part of their inherent jurisdiction, 
power to order a convicted person to be bound 
over to come up for judgment when called upon, 
& that power is unaffected by the above Act.—- 
R. v. SPRATIING, [1911]1 K. B. 77; 80 L. J K. B. 
176; 103 L. T. 704; 75J.P.39; 27T. L. BR. 3k 5 
55 Sol. Jo. 31; 22 Cox, C. C. 348 5 5 Cr. App. Rep. 
206, C. C. A. 

5419. Jurisdiction of justices.|—On the hearing 
by justices of a summons against a deft. for 
threatening to assault complainant, deft. alleged 
that complainant had used threatening language 
towards him, but). he made no formal charge against 
complainant. ‘The justices, after hearing the 
evidence of complainant & deft., found as a fact 
that there was a real danger of a breach of the 








PART XIII. SECT. 8. 


8s. General rule.}-- Any ct. which 
has power to direct a person to find 
sureties to keep the peace & be of good 
behaviour, has at common law power 
to commit such person to prison for a 
reasonable time determinable on his 
finding such surcties. 

On an application for suretics to 
keep the peace evidence cannot be 
called to contradict evidence of appli- 
cant. Binding over a person against. 
whom articles of the peace are oxhibited 
is not in the nature of punishment but. 
is to prevent the apprehended danger 
of a breach of the peace beipg com- 
minitted.—Ez p. HASKEN (1889), Crimes 
(Ireland) Act Cases, 319.—IR. 

5414 i. Who may be bound.}—The 
recognisance required Justices Act, 
1886, 8. 227, to be entered into by 
applt. was entered into by applts.’ 
manager, who purported to be acting 
on behalf of applts., & also as a surety 
for applts.:—Held: in the absence 


of cvidence to the contrary, it might 
reasonably be inferred that the 
manager was authorised to enter into 
the recognisauce, & the recognisance 
entered into by him was a sufficient 
compliance with the requirements of 
sect. 227.—NEW ZEALAND & AUS- 
TRALIAN LAND Co., LYb. v. SALISBURY, 
[1920] S. R. Q. 63.—AUS. 
6415 i. Power of court to order in 
addition to sentence of imprisonment. |— 
was committed to gaol for six 
months for threatening an assault & 
at the same time ordered to find 
sureties of the peace for that period. 
It did not appear that he had refused or 
failed to find them :—Held; the order 
should have been that B. should be 
imprisoned for the term unless he 
should in the meantime find the 
sureties.—EKx p. BECKETT (1871), 11 
N. 8. W. S.C. R. 1.—AUS. 
t. Jurisdiction of justices — Surety 
for good behaviour.}—Uniless some 
serious breach of the peace be 


threatened or likely to arise sureties 
for good behaviour, as distinguished 
from sureties to keep the _ peace, 
should be seldom or never required by 
justices.—O’K ANKE v. SELLHEIM (1882), 
1Q. L. J. 85.—AUS. 

a. Order must show jurisdic- 
tion.]}—An order of justices requiring 
a person to find sureties to keep the 
peace & be of good behaviour must 
show on its face facts necessary to 
give the justices jurisdiction to make 
such order.—R. (BOYLAN) v. LONDON- 
DERRY CounTy JJ., [1912] 2 I. QR. 
374.—IR. 

5419 i. ———-.}—When justices con- 
vict summarily of an assault under 
24 & 25 Vict. c. 100, 8. 42, they may 
further order deft. to find sureties for 
good behaviour.—R. (DONOGHUE) v. 
Ne Cork JJ., [1912] 2 I. R. 64.— 

5419 ii. .}—-The fact that threats, 
or an assault, which would authorise 
justices in requiring sureties for the 
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eace on the part of both parties, & they ordered 
both of them to to be bound over to be of good 
behaviour. The order made against complainant, 
as drawn up, contained no averment that deft. 
went in bodily fear of complainant :-—Held: 
the justices had, in the circumstances, power to 
order complainant to be bound over, & the absence 
from the order of an averment that deft. went in 
bodily fear of complainant did not render it bad 
on its face.—R. v. WILKINS, [1907] 2 K. B. 380; 
sub nom. R. v. WILKINS, Ea p. JOHN, 96 L. T. 721 ; 
T1J.P. 327; 21 Cox, C. C. 4438, D. C. 
Annotation :~-—Refd. Lansbury v. Riley, [1914] 3 K. B. 229. 

5420. -|—Where a ct. of summary juris- 
diction is satisfied that a person who is brought 
before it has been guilty of inciting others to 
commit breaches of the peace & intends to per- 
severe in such incitement the ct. may order him 
to enter into recognisances & to find sureties for 
his good behaviour or to be imprisoned in default 
of so doing.— LANSBURY v. RILEY, [1914] 3 K. B. 
229; 83 L. J. K. B. 1226; 109 L. T. 5463 77 
J.P.440; 29 T. L. R. 733 ; 23 Cox, C. C. 582, D.C. 

See, also, MAGISTRATES. 

5421. Duration of recognisances—-Should be for 
specified time.|—ANON. (1698), 12 Mod. Rep. 251; 
88 KE. R. 1300. 

5422. -|—Where a person convicted 
of misdemeanour is ordered to enter into a recog- 
nisance to be of good behaviour, the practice has 
always been to make the order for a specified 
limited time, & this should be followed.—R. v. 
EpaarR (1913), 109 L. T. 416; 77 J. P. 3563; 29 
T. L. R. 512; 57 Sol. Jo. 5193; 23 Cox, C. C. 558 ; 
9 Or. App. Rep. 13, C. C. A. 

5423. Whether special conditions can be attached 
——-Condition made as to abstention from liquor— 
Probation of Offenders Act, 1907, c. 17, s. 1 (2).|— 
When a prisoner has been convicted on indict- 
ment of an offence punishable with imprisonment 
but which was in no way connected with indul- 
gence in drink, & the ct. in lieu of imposing a 
sentence of imprisonment makes an order under 
the above Act, discharging the offender con- 
ditionally on his entering into a recognisance to 
be of good behaviour & to appear for sentence 
when called on at any time during a period not 
exceeding three years, the ct. has no power to 
order an additional condition as to abstention 
from intoxicating liquor to be inserted in the 
recognisance.—R. v. DAviss, [1909] 1 K. B. 892; 
78 L. J. K. B. 363; 100 L. T. 305; 73 J. P. 151; 
29 T. L. R. 2793; 21 Cox, C. C. 7763; 2 Cr. App. 
Rep. 31, C. C. A. 

0424. Refusal to enter into recognisances— 
Before justices—Pursuant to order of quarter 
sessions—Whether justices have power to commit 
to prison.|—Defts. by an order of quarter sessions 
were required forthwith before one or more justices 
of the county to enter into their own recognigances 
& to find two sureties to keep the peace for six 
calendar months. Upon refusal before two justices 
to enter into recognisance or find sureties the 
justices committed them to the county gaol for 
the residue of the term of six calendar months, 
unless in the meantime they should enter into such 
recognisances & find such sureties :—Held: in 
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peace & good behaviour, arose by 
reason of a bond fide dispute as to title, 
does not oust the jurisdiction of the 
justices to require such sureties.— 
R. (MULHOLLAND) v. MONAGHAN JJ., 
[1914] 21. R. 156.—IR. 

5419 iii. .}~—The whole object of 
requiring sureties of the peace is to 
prevent some mischief that may 
reasonably be anticipated, & when any 


—GORMAN 





person threatens to destroy a building | 
about to be erected the magistrate 
may bind him over to keep the 
GORMAN 
N. Z. L. R. 223.—N.Z 
54385 i. What amounts to breach of 
recognisance— Assault. }—On 
upon a recognisance to keep the peace 


the ct. of quarter sessions was proved, 
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so doing the justices exceeded their authority, 
the order of sessions not having provided the 
alternative of imprisonment upon disobedience of 
the order.—Re ASHTON (1845), 7 Q. B. 1693; 1 
New Mag. Cas. 269; 1 New Sess. Cas. 5813; 115 
K. R. 452 3 sub nom. R. v. JIUNTINGDONSHIRE JJ., 
14L.J.M.C.99; 5 L. T. 0. 8S. 72. 

5425. Grounds for discharging recognisances— 
Expiry of time of recognisance.|—A recognisance to 
appear on a certain day, & in the mean time to 
keep the peace, was discharged on the ground 
that the day had passed, & that no indictment 
had been lodged.—R. 7. BENN (1735), Lee temp. 
LHiard. 98; 95 E. R. 61. 

5426. Consent of prosecutor.|—-A recogni- 
sance was discharged upon producing prosecutor’s 
consent, verified by affidavit.—R. v. ENGLAND 
(1735), Lee temp. Hard. 158; 95 E. R. 101. 

5427. Destitution of family on committal 
for breach.|—-A. deft. having been committed to 
prison on a forfeited recognisunce whereby his 
wife & family are become burthensome to the 
parish is not a sufficient ground for the discharge 
of deft. from such recognisance.—R. v. STANCHER 
(1816), 3 Price, 261; 146 J. R. 255. 

5428. —-—— After estreat & levy by sheriff as to 
part—-Levy of Fines Act, 1822, c. 46, s. 6.|—The 
above Act empowers the ct. of quarter sessions to 
discharge a forfeited recognisance in cases where 
the sheriff has levied part of the amount, & the 
party has been committed to prison for the 
remainder.— HARPER v. HAYTON (1829), 5 Man. 
& Ky. K. B. 305; 3 Man. & Ry. M. ©. 138; 8 
L. J. O.S. M. C. 129. 

Discharge of recognisance---Removal by cer- 
tiorari.]|—See CROWN Pracrick, Vol. XVI., p. 434, 
Nos. 2958-2960. 

5429. Appearance on recognisance—-Necessary 
when day fixed.|—-ANON. (1702), 7 Mod. Rep. 17; 
87 E. R. 1068. 

5430. —-——- Must be in person.|—-ANoNn. (1709), 
11 Mod. Rep. 253; 88 E.R. 1022. 

5431. What amounts to breach of recognisance-—. 
Escape from lawful arrest.|—-It is a forfeiture of a 
recognisance for good behaviour to escape from a 
constable, though no felony was committed & 
though the arrest was tortious.—ANON. (1584), 
Godb. 22; 78 EK. R. 14. 

5432. Not slanderous words——Or trespass.]| 
—R. v. Kine (1588), Cro. Eliz. 86; 78 KH. R. 345 ; 
sub nom. ANON., Moore, K. B. 249. 
Annotations :—-Refd. By lock v. Sparke (1853), 1 EK. 

471. Mentd. R. »v. Wrightson (1708), Holt, K. B. 354. 

5433. .|}—STAMPE v. LIIDE & CLINTON 
(1620), 2 Roll. Rep. 247; Palm. 126; &1 Kh. Ks. 
767, 

Annotation :-—Refd. Haylock v. Sparke (1853), 1 E. & B. 471. 


5434. Not merely provocative words.|—-A 
recognisance for good behaviour is not forfeited 
by rash, quarrelsome or unmannerly words, 
unless they directly tend to a breach of the peace, 
to terrify others or to promote sedition.—R. v. 
ILEYWARD (1638), Cro. Car. 498; 79 I. R. 1030. 
Annotation :—Mentd. Rt. v. Ely JJ. (1855), 20 J. P. 116. 

5435. Assault.]—-A recognisance for keep- 
ing the peace is forfeited by an assault upon any 
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affirming a corviction of deft. on & 
charge of assaulting M. by using in- 
eace. sulting & abusive language to him in 
(1891), 10 his own oftice, & on the public street, 
° & by using his tlst in a threatening & 
menacing manner to the face & head 
of M.:---Held: sufficient proof of a 
breach of the peace, & deft. was 
: ~ for ti 
to an 


sei. fu. 
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Sect. 8.—Recognisances to keep the peace—Articles 
of the peace. Sects. 9 & 10: Sub-secta. 1 & 2.] 


erson.—R. v. STANLEY (1755), Say. 189; 96 
q, R. 830. 

5436. ——— Procuring another to break the 
peace.|—ANON. (1509-1547), Bro. N. C. 148; 
73 H.R. 911. 

5437. Estreat of recognisances—Notice of motion 
must be given.|—ANON. (1701), 12 Mod. Rep. 
494; 88 EK. R. 1470. 

5438. Recognisance must be broken.|— 
Estreats ought not to be made on proof by wit- 
nesses of misbehaviour committed out of ct., but 
it ought to appear by some act of ct. that the 
condition of the recognisance is broken.—R. v. 
Cosstns (1745), Park. 54; 145 BE. R..712. 

Annotation :—Refd. R. v. Ely JJ. (1855), 5 K. & B. 489. 

5439. Proof of breach necessary.J|—On an 
indictment for libel, deft. pleaded guilty, & 
entered into his own recognisance to appear & 
receive judgment when called upon to do so, & 
not to be called upon at all, if he discontinued to 
publish libels on prosecutor. ‘The ct. refused to 
pass judgment, unless prosecutor produced an 
affidavit, stating that deft. had since the trial 
published libels respecting him.—R. v. RicllARD- 
SON (1840), 8 Dowl. 511; 4 Jur. 104. 

5440. Procedure by certiorari.|—R. v. Mur 
LUCHMAN (1909), 44 L. Jo. 60. 

See, further, CROWN Practicn, Vol. XVI., pp. 
433, 434, Nos. 2950-2057. 

5441, Respite of estreat.)—The ct. has 
jurisdiction to respite & stay process on estreated 
recognisances, & they will do so on application, 
in order to give the cognisors an opportunity of 
trying a question of law respecting the subject- 
matter of the condition, although the forfeiture 
import, the breach of a duty imposed by competent 
authority under an Act of Parliament.—He 
ERIDLINGTON (1821), 9 Price, 658 ; 147 EH. R. 214. 

5442, Discharge of estreated recognisances. | 
—R. v. CARTMAN (1823), 11 Price, 687; 147 E. R. 
589. 

5443. Estreated recognisance may be 
compounded—Upon subsequent appearance.|—R. 
v. TomMB (1715), 10 Mod. Rep. 278; 88 Ki. R. 727. 

5444. Recognisances of sureties—When estreated 
—Non-appearance of prisoner.|—The ct. will not 
estreat the recognisance of bail until the non- 
appearance of the principal be entered.—Rh. v. 
StruDWIick (1723), 8 Mod. Rep. 104; 8&8 E. BR. 
142. 


























| rule nist for such judgment has been 
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5445. —— ——— ———.|—-R. v. WILLIAMS (1870), 
18 W. R. 806; 34 J. P. Jo. 307. 

5446. Withdrawal of estreat — Upon 
evidence of steps taken by sureties.}|——-Upon an 
appln. by sureties for the ct. to withdraw the 
estreat. of their recognisances, which has been 
previously ordered counsel for the prosecution 
has no locus standi. ‘The ct., upon being satisfied 
that the sureties had taken all reasonable steps 
to secure the attendance of deft., withdrew an 
estreat previously ordered, but which had not 
yet issucd.—R. v. SANGIOVANNI (1904), 68 J. P. 55. 

5447, ——— When discharged—Not upon non- 
appearance of prisoner.|—R. v. CAUDWELL (1852), 
16 J. P. Jo. 260. 

5448. ——— -—— Unless appearance of 
prisoner impossible.|—R. v. DoyvEN (1899), 34 
Li. Jo. 645. 








Secr. 9.—POLICE SUPERVISION. 


5449. Previous conviction essential—Prevention 
of Crimes Act, 1871 (c. 112).|—-R. v. BENDON 
(1911), 6 Cr. App. Rep. 178, GC. C. A. 

5450. Must be of recent date.] — Police 
supervision not superadded to a sentence when 
there has been a long interval without a con- 
viction.—R. v. PouNTNEY (1920), 15 Cr, App. 
Rep. 28, C. C. A. 








Secr. 10.—EFFECT OF CONVICTION. 
SUB-SECT. 1.—IN GENERAL. 


Note.—Cases as to Outlawry are omitted as being 
obsolete in practice. 

5451. Conviction unreversed — Bar to action 
against witness for giving false evidence.|—-A per- 
son, who has been convicted of a crime, & against 
whom the conviction stands unreversed, cannot 
maintain an action against a witness for negligently 
giving false evidence which caused him to be 
wrongfully so convicted. 

As long as a conviction stands, no one against 
whom it is producible shall be permitted to aver 
against if (CoLlins, M.R.).—BYNoE v. BANK OF 
IINGLAND, {1902] I K. B. 467; 71 J. J. kK. B. 
208; 86 L.T. 140; 50 W. R. 359; 18 'T. L. BR. 
276, C. A. 

Annotations :—Apld. Turley v. Daw (1906), 94 L. T. 216; 

Norman v. Mathews (1916), 85 L. J. K. B. 857. 


neglect to furnish the security, & he 


R.v. HARMER (1854), LL U. C. RR. 555,— 
CAN. 


b. Refusal to enter into recognisances 
—before justices.|--A. before defts. 
two justices, swore that he was afraid 
pitf. would destroy his property; & 
prayed that he might be bound over 
to keep the peace. Defts. thereupon, 
on pltf.’s refusal to find sureties, com- 
mitted him to gaol :—/feld: 16 Vict. 
c. 180, applied, & only a special action 
on the case could be maintained.— 
FULLERTON v. SWITZER (1856), 13 
U.C. R. 575.—CAN, 

c. Recognisances of sureties—Com- 
mitment in default—form.j|—A_ com- 
mitment in default of sureties to 
keep the peace should show the date 
on which the words were alleged to 
have been spoken, & contain a state- 
ment to the effect that complainant is 
apprehensive of the bodily injury.— 
Re Ross (1864), 3 P. R. 301.—CAN. 

d. Appearance on recognisance.}— 
Judgment will be entered on a recog- 
hisance against both principal & 
sureties, where the principal Las not 
appeared in accordance with the con- 
dition of such recognisance, & where a 


served on the sureties, & the principal 
has left the province, & they have 
failed to show cause.—R, v. CUDIHEY 
(1865), 1 Old. 701.—CAN, 

e. Kstreat of recognisance.} —~ In 
order to estreat a recognisance taken 
under Dominion Act, 1869, c. 30, a 
certificate is required from the proper 
officer under sect. 45 that. it i or- 
feited ; upon that a rule nisi is taken 
out on affidavit of the facts, & if no 
cause is shown, judgment follows, but 
without costs.—l. v. HICKMAN (1878), 
12 N. Ss. its (3 R. & C.) 255.—-CAN. 


f. ———-.]—h.. v. Brown (1879), 13 
N. S. k. (1 Qh, & G.) 51.—CAN, 

g- Amount of recognisance must 
be fixed.J—Under Art. 959 of the 
Criminal Code, when a justice of the 
peace requires any one to give security 
Lo aes the peace he must fix the 
amount of the bond to be given, & 
order him to be imprisoned for a term 
to be mentioned, not excecding twelve 
inonths, in case he should refuse or 
neglect to give such security. The 
justice of the peace must afterwards 
establish & record deft.’s refusal or 


can only issue his warrant of com- 
mitment after such refusal or neglect. 
A commitment, therefore, which re- 
quires deft. to furnish security to keep 
the peace, but docs not fix the amount, 
is illeyal.—Z?e Dor, [1893] Q. R. 2 
Q. LB. 600.—CAN. 

h. Original jurisdiction o ween’s 
Bench Division.)—Judges of the Q. B. 
Div. as conservators of the peace have 
original jurisdiction independently of 
the statute of Kdw. Tl. to require 
suretics for good behaviour trom 
persons whose acts or language are 
shown to be likely to endanger the 
pune peace. Az p. SKYMOUR 1. 
DAVITT, Ke p. Barns v. HEALY, 
Ke p. SKYMOUR v. QUINN (1883), 14 
Cox, C. C, 242.—JR,. 


PART XIII. SECT. 10, SUB-SECT. 1. 


_k. Conviction unreversed—No bar t 
civil proceedings.)}—~Where an actior 
had been brought under Crimes (No. 
2367) Act, 1915, 8s. 575, & pltf. was 
afterwards convicted of felony :— 
Held; such conviction was no bar tc 
the carrying on of the action by the 


Part XIII.—PuNISHMENT AND PREVENTION OF CRIME. 


5452. Committal order unreversed.]|—-So long 
as a committal order stands, an action will not 
lie at the suit of a judgment debtor against the 
high bailiff of the County Ct. for not having served 
him, the debtor, with the judgment summons 
upon which the order is made.—-TURLEY v. DAW 
(1906), 04 L. T. 216; 22 T. L. R. 231. 

5453. Magistrate’s order unreversed.|— NORMAN 
». MaTHEws (1916), 85 L. J. K. B. 857; 114 
I. T. 1043; 82 T,L. R. 303; 80 J. P. Jo. 100, D.C. 
Annoteion :—Refd. Norman v. Mathews (1916), 32 T. L. R. 


5454. Effect of endurance of punishment—Libel 
on person convicted of felony.|—In an action by 
the editor of a newspaper for libel in calling him 
a ‘‘felon editor,’ defts, justified, alleging that 
pltf. had been convicted of felony & sentenced to 
twelve months’ hard labour, Pltf. replied that 
after his conviction he underwent his sentence of 
twelve months’ imprisonment & hard labour, 
& so became as cleared from the crime & its con- 
sequences as if he had reccived the Queen’s pardon 
under the great seal. On demurrer :—Held: 
a good reply.—-LEYMAN v. LATIMER (1878), 3 
Ex. D. 352; 47 L. J. Q. B. 470; 837 L. T. 819; 
26 W. R. 305; 14 Cox, C. C, 51, C. A. 

Annotations :-—Retd. Hay v. Tower Division JJ. (1890), 59 
L. J. M. C. 79; Monson v, Tussauds, Monson v. Tussaud, 
[1894] 1 Q. B. 671; Yates v. Kytin, Taylor & Wark, 
[1899] W. N. 141; dn the Hstale of Crippen, [1911] P. 108. 
Effect of free pardon.|—See No. 5457, post. 
5455. Forfeiture of office—Elementary Education 

Act, 1870 (c. 75).|—-A. member of a school board 

in England convicted of conspiracy under 

Criminal Law & Proccdure (Ireland) Act, 1887 

(c. 20), & imprisoned :—Held: to have been 

‘‘ punished with imprisonment for crime ’’ within 

the meaning of Sched. II., Part. I, r. 14, to 

Education Act, 1870 (c. 75), & so to have vacated 

his seat on the board.—CoONYBEARE v. LONDON 

Scioon BOARD, [1891] 1 Q. B. 118; 601. J. Q. B. 

44; 68 L. T. 651; 55 J. P. 1515 389 W. RR. 288; 

7T. 1. R. 43 17 Cox, C. C. 191, D.C. 

5456. Disqualification for holding licence—Wine 
& Beer-house Act Amendment Act, 1870 (c. 29), 
S. 14.|—-The above Act applied to a person con- 
victed of felony either before or after the Act 
passed ; & licences held by a person convicted 
before the Act became void on the passing of 
the Act.——-R. v. Vink (1875), L. R. 10, & B. 195 ; 
44 L. J. M. C. 60; 31 L. TI. 8423; 28 W. RB. 649; 
13 Cox, C. C, 43, D.C. 

Annotations :-—Consd. Re Pulborough School Board Election, 
Bourke v. Nutt, [1894] 1 Q. B. 725, efd. Hay v. Tower 
Division of London JJ. (1890), 24 Q. B. D. 561; R. v. 
sei ea ee a ¢ Pie ; Re Chafers, Exe p. 
[190412 K. B. 903; I. v. Austin, [1913 ji KBoh 
5457. Removed by free pardon.]— 

; Upon an application for a licence to sell spirits by 
retail, it appeared that appct. had been convicted 
of felony but had received a free pardon ‘under 
the Royal Sign-manual :—Held: the disqualifi- 
cation imposed on him by the above Act was 
removed by the pardon, & the licence might be 
granted to him.—Hay v. LONDON ‘TOWER 

Division JJ. (1890), 24 Q. B. D. 561; 59 L. J. 

M.C.79; 62 L. T. 290; 54 J. P. 500; 38 W. BR. 

414; 61. L. R. 169, D. C. 


> 
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par ict.— WATSON v. WATSON, [1919] punaament for an indictable offence 
“LR 8 not deprived of his property nor 
his freedom of contract.— 
CARTER (1912), 22 O. W. R. 
O. W.N, 1486; 5 D. L. R. 655.—CAN. 


. 884.—AUS. 


l. Effect of endurance of punish- 
ment—Forfeiture—High treason. }—The 
property, of a person attainted for high 

reason, is not forfeited until the 
attainder is complete.—EASTWOOD »v, 
McKENZIE (1837), 5 O. S. 708.—CAN., 

m. -}—A_ person undergoing 

confinement in a penitentiary as a 
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n. Appointment of administrator of 
convict’s property—Powers of adminti- 
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5458. Compensation under Workmen’s Com- 
pensation Acts—-Not affected by conviction.|—A 
workman who had met with an accident in the 
course of his employment, & was in receipt of 
£1 a week compensation from his employers, 
was convicted of stealing & sentenced to eighteen 
months’ imprisonment with hard labour. The 
employers stopped payment. The workman 
claimed compensation. He was still suffering 
from partial incapacity for work as the result of 
his accident :-—Held: as the incapacity caused by 
the accident still continued, the workman, not- 
withstanding his imprisonment, was entitled to 
compensation under section 1 of the Workmen’s 
Compensation Act, 1906 (c. 58), s. 1.—McCNALLY 
v. FURNESS, WITHY & Co., Lrp., {1913]3 K. B. 605 ; 
82 L. J. K. B. 1310; 109 L. T. 270; 20 T. L. R. 
678; 6B. W.C. C. 664, C. A. 

Annotations :—Refd. Ling v. Ve Dion Bouton, [1920] 1 K. B. 

88; Stowell v. Klerman Lines (1923), 16 B. W. CC. C. 46. 


SuB-SEcT. 2.—ADMINISTRATION OF CONVICT’S 
PROPERTY. 

5459. Appointment of administrator of convict’s 
property—Power of administrator —Forfeiture Act, 
1870 (c. 23).|—Sect. 12 of the above Act, which 
gives the administrator of a convict’s property 
‘‘absolute power to sell”? any part of that pro- 
perty ‘Sas to him shall seem fit,’ imports that 
the administrator must exercise discretion & 
care in case of a sale; & if he does so, then, under 
sect. 17, any contract falling within sect. 12 is 
binding & cannot be in any way impeached by 
the convict on his discharge. But if an adminis- 
trator under the Act is proved to have exercised 
no discretion or care in the matter of a sale, & 
a loss thereby ensues to the convict’s estate, 
the ct. will hold the administrator personally 
responsible for the loss,—CARR v. ANDERSON, 
[1903] 2 Ch. 279; 72 L. J. Ch. 584; 88 L. T. 
503; 19 T. L. R. 393; 20 Cox, C. C. 4163 subd 
nom. CARR v. HENRY, 51 W. R. 465; 47 Sol. Jo. 
435, C. A. 

5460. -—--— —-—.|—The administrator ap- 
pointed under the above Act had no power to 
bar the estate tail of a convict & convey the fee 
to a purchaser.-—e GASKELL & WALTERS’ CON- 
rracr, [1906] 2 Ch. 13; 75 L. J. Ch. 508; 04 1. bP. 
658; 22 'T. L. R. 464, C. A. 

Annotation :—Refd. Ie 1X. D.S., [1914] 1 Ch. O18. 

5461. |—A solr. was retained 
to defend a man charged with embezzlement & 
to act for him in a civil action in which he was 
deft. Both retainers were in writing. By the 
retainer in the criminal proceedings, which was 
dated June 14, 1912, the client agreed that the 
solr. should receive the proceeds of the sale of 
certain furniture to cover the charges of the 
defence. The solr. received these proceeds. By 
the retainer in the civil action the solr. was to 
act for the client in the conduct of the action 
for an inclusive fee of 100 guineas. On Oct. 28, 
1912, the client pleaded guilty to the criminal 
charge & was sentenced to penal servitude. 
Subsequently judgment was recovered against 

















strator— Act No. 627.)--Where the 
curator under above Act assigns the 
felon’s property after the completion 
of his sentence, the onus is pee the 
curator to show that such assignment 
wan warranted by the Act. 

To a suit impeaching an assignment 
b the curator under above Act 
of the estate of a felon, the assignee is 
& if the ct. 


OUNG UU. 
643; 3 


not a necessary party ; 
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Sect. 10.—Effect of conviction: Sub-sect. 2. Sect. 
J1: Sub-sects. 1, 2 & 3.] 

him in the civil action. On Feb. 10, 1914, applt. 
who had been appointed on Oct. 1, 1913, adminis- 
trator of the chent’s property under Forfciture 
Act, 1870 (c. 23), s. 9, applied by summons under 
Attorneys & Solrs. Act, 1870 (c. 28), s. 8, to set 
aside the agreements as to costs, as being unfair 
& unreasonable, & for the delivery of a bill of 
costs & for taxation. The solr. in answer to the 
appln. contended that the amount agreed by the 
civil retainer had been paid more than twelve 
months before the appln., inasmuch as he had 
collected with, as he alleged, the authority of the 
client, the sum of £100, from the debtor of the 
client, & that, therefore, by reason of sect. 10 of 
the Act, the appln. was out of time. On Oct. 1, 
1912, the client had assigned all his real & personal 
estate to the liquidator of a co. which had formerly 
employed him. On Apr. 1, 1914, the liquidator 
assigned the estate to applt :—Held: the retainer 
in the criminal proceedings was not an agreement 
‘‘ respecting the amount & manner of payment ’”’ 
of the solr.’s charges within Attorneys & Solrs. 
Act, 1870 (c. 28), s. 4, & by reason of the assign- 
ment of Apr. 1, 1914, applt. had at the date of 
the master’s order a good title to the client’s 
estate & was entitled to maintain the appln. 
notwithstanding that he might not have had a 
good title at the date when the summons was 
issued. —Re Jackson, [1915] 1 K. LB. 371; 84 
L. J. K. B. 5483; 112 L. T. 395; 31 T. L. RB. 
109; 59 Sol. Jo. 272, D.C. 


Sect. 11.—OFFENCES AFTER PREVIOUS 
CONVICTION. 


SuB-SECT. 1.—WHAT IS A CONVICTION. 


5462. Actual judgment—Not merely verdict.|— 
In an action of debt upon Disorderly Houses Act, 
1751 (c. 36), s. 5, by one of the two inhabitants, 
to recover three several penalties of £20 :—Held: 
by the words ‘‘ shall be convicted,” was meant a 
conviction by judgment of the ct., & not by verdict. 
~—BURGESS v. BOETEFEUR (1844), 7 Man. & G. 
481; 8 Scott, N. R. 194; 18 L. J. M. C. 122; 
3 L. T. O. S. 1613 8 Jur. 621; 8 J. P. Jo. 358 ; 
135 KB. R. 193. 

Annotations :—Consd. 2. ». Rabjohns, [1913] 3 K. B. 171. 

Refd. Jephson v. Barker & Redman, Swan rv. Same pees 

3 7T.L. R. 40; KR. v. Ireland, (1910] 1 K. B. 654. ent 

R. v. Stonnell (1845), 1 Cox, ©. C. 142. 

5463. Order for entry into recognisances—By 
court of summary jurisdiction.|—A conviction be- 
fore a police magistrate can only be proved by 


CRIMINAL LAW AND PROCEDURE. 


the production of the record of the conviction, 

or an examined copy of it. Therefore where a 

police magistrate, after hearing a case of common 

assault, ordered accused to enter into recog- 
nisances & pay the recognisance fee, but did not 
order him to be imprisoned or to pay any fine, & 
an action having been subsequently brought for 
the same assault, the magistrates’ clerk stated in 
evidence the above facts, but record of the pro- 
ceedings was put in :—Held: (1) the above was 
not a conviction within the meaning of Offences 

against the Person Act, 1861 (c. 100), s. 45; (2) 

the conviction, if any, was not proved.—HARTLEY 

v. HINDMARSH (1866), L. R. 1. C. P. 553; Har. 

& Ruth. 607; 35 L. J. M. C. 255; 14 L. T. 795; 

12 Jur. N.S. 502; 14 W. R. 862. 

Annotations :—Refd. Rt. v. Miles (1890), 24 Q. B. D. 423; 
Police Comr. for Metropolis v. Donovan (1903), 52 W. 1.14. 
5464. After verdict or plea of guilty.}|—In 

‘oinage Offences Act, 1861 (c. 99), ss. 9, 12, 

‘“ conviction ’’ means only the finding by the jury 

of a verdict of guilty or a plea of guilty. There- 

fore a person so found guilty, & released on recog- 
nisance to come up for judgment when called 
on, when convicted again is a person who has 
been ‘‘ previously convicted.’’—R. v. BLABy, 

[1894] 2. Q. B. 1703; 68 L. J. M. C, 183; 70 L. T. 

879; 58 J. P. 5763; 42 W. R. 5113 10 T. L. R. 

431; 38 Sol. Jo. 420; 18 Cox, C.C.5; 10 R. 277, 

Cc. Cc. R. 

Annotation :—Refd. R. v. Rabjohns (1913), 109 L. T. 414. 
5465. Binding over.|—Where the kecper of a 

disorderly house had, upon prosecution, merely 

been bound over to come up for judgment when 

called upon :—Held: there had been such a 

‘“ conviction’ as entitled the inhabitants giving 

information to the reward payable under Dis- 

orderly Ifouses Act, 1751 (c. 36), s. 5.—JEPHSON 

v. BARKER & REDMAN, SWAN v. BARKER & KREDMAN 

(1886), 3 T. L. RR. 40. 

Annotation :—Refd. R. v. Rabjohns, [1913] 3 K. B. 171. 
5466. -——.]—-The holder of a licence, granted 

under the Penal Servitude Acts, who pleads guilty 

to an indictable offence, & is bound over to come 
up for judgment when called on, has been ‘‘ con- 
victed ” within the meaning of Penal Servitude 

Act, 1864 (c. 47), s. 4, & his licence is forfeited, 

& under sect. 9 of that Act he may be detained 

in custody & compelled to serve a term of penal 

servitude equal to the unexpired portion of his 

previous sentence.——R. v. RABJOHNS, [1913] 3 

K. B. 171; 82 L. J. K. B. 994; 109 L. T. 414; 

77 J. P. 435; 29 T. L. R. 614; 57 Sol. Jo. 665 ; 

23 Cox, C. C. 553; 9 Cr. App. Rep. 33, C. C. A. 

anon :—Refd. Harris v. Cooke (1918), 88 L. J. K. B. 








thinks that the assignment was un- 
warranted, it may direct the curator 
to recovery as far as he is able to the 
felon, or failing that to make him 
compensation. 

Property held as a trustee by a 
person who Its convicted of a felony 
does not pass to the curator.— 
MITCHELL v. MCDOUGALL (1885), 11 
V.L. R. 487.—AUS. 


Oo. Farfeiture Act, 1870.)— 
Above Act is not in force in Canada.— 
Youna v. CARTER (19122), 22 O. W. R. 
643: 3 O. W.N. 1486; 260. L. BR. 
576; 5D. L. 1. 655.--CAN. 


PART XIII. SECT. 11, SUB-SECT. 1. 


p. What is a conviction.}—In a trial 
on acriminal charge prosecutor cannot, 
in the first instance, give evidence of a 
previous conviction of the accused 
where such previous conviction is not 
made by statute an ingredient of the 
offence, for which accused is being 





tried. This rule applies though the 
previous conviction is not of crime 
within the meaning of The Criminal 
Code, but only of an offence under a 
provincial statute, & though the real 
purpose of the evidence is not to injure 
the character of the accused but mcecrel 
to show his previous connection 
knowledge as to goods which are the 
subject-matter of the charge against 
him. Such evidence suggests to the 
jury, directly or indirectly, that the 
accused is a ‘** bad man,’ & convicted 
law-breaker & therefore all the more 
likely to be guilty of the charge laid 
against him. It is intrinsically evi- 
dence of bad character & therefore 
inadmissible, unless the accused has 
endeavoured to establish his good 
character by his own evidence, or that 
of his witnesses, or by cross-examina- 
tion of witnesses for the Crown, or 
unless the accused gives evidence on 
his behalf & thus renders himself 
liable to cross-oxamination by counsel 


for the Crown upon all matters which 
affect his credit, including previous 
offences & provi convictions. The 
only exception to the general rule that 
the prosecutor cannot, in the first 
instance, give evidence to impeach the 
character of the accused in order tc 
establish a probability of his guilt, i 
the practice which allows proof to be 
adduced of acts committed by the 
accused, & which may even have le 
to a previous conviction similar ii 
character to the onc which forms th 
subject-matter of the charge; bu 
such evidence is only admissible t 
explain an act which otherwise woul: 
be of an equivocal character, & t 
rebut by anticipation an obviou 
defence of ignorance, accident, mistak 
or other innocent state of mine; & i 
order to make such evidence admissib! 
it must appear clearly & definitel) 
that the defence of accident, mistak« 
or absence of intention to commit a 
offence will be relied upon by tl 
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Special verdict of guilty but insane.|—See Part 
VII., Sect. 7, sub-sect. 16, E., ante. 

Autrefois acquit & autrefois convict.|—See Part 
VIII., ante. 


SUB-SECT. 2.—CHARGING PREVIOUS CONVICTION. 


5467. Any number of convictions may be 
charged.|—C. was charged with larceny in an 
ndictment which contained two other counts, 
2ach charging a previous conviction against C. :— 
Held: any number of previous convictions may 
be alleged in the same indictment, &, if necessary, 
proved against prisoner.—R. v. CLARK (1853), 
3 Car. & Kir. 367 ; Dears. C. C. 198; 22 L. J. M.C., 
135; 21 L. T. O.S.171; 17 J. P. 391; 17 Jur. 
5682; 1W. R. 489; 6 Cox, C.C. 210; 1C.L. R. 
477, C. GC. RB. 

Annotation :—Mentd. R. v. Fox (1866), 15 W. R. 106. 

5468. Indictment for misdemeanour—Previous 
conviction for felony charged.|—In an indictment 
for obtaining money by false pretences it is com- 
petent to charge a previous conviction for felony, 
& upon a conviction on both charges, the least 
sentence of penal servitude that can be awarded 
is for seven years.—R. v. DEANE (1877), 2 Q. B.D. 
305; 46 L. J. M. C. 155; 36 L. 1. 31; 41 J. P. 
212; 18 Cox, C. GC. 386, C. C. RR. 

5469. Previous conviction for misdemeanour 
charged.|— Prisoner was convicted on an indict- 
ment for obtaining goods by false pretences, 
& also pleaded guilty to a previous conviction 
for false pretences charged in the indictment. 
He was sentenced to seven years’ penal servitude :— 
Held: the sentence was wrong, & should be 
reduced to five years’ penal servitude.—R. v. HORN 
(1883), 48 L. P. 272; 43 J. P. 3443 15 Cox, C. C. 
205, C. C. R. 

5470. Form of indictment.—An indictment 
charging a felony may allege a previous conviction 
against prisoner, either before or after the sub- 
stantive charge.—McEVvIN’s Cask (1858), Bell, 
C.C. 203 sub nom. R. v. Hitton & McEVIN (1858), 
Bell, C. C. 20; 28 L. J. M. C. 28; 32 L. T. O.S. 
151; 22 J. P.770; 5 Jur. N.S. 47; 7 W.R. 59; 
8 Cox, C. (. 87, CO. Cc. R. 

Annotation :;---Mentd. R. v. Coggins (1873), 29 L. T. 469. 
|—See, now, Indictments Act, 1915 (c. 90), 
rule 11. 

5471. Where not charged in indictment.|—By 
Penal Servitude Act, 1864 (c. 47), s. 2, where any 
person shall on indictment be convicted of any 
crime or offence punishable with penal servitude, 


— 

















accused. — RR. vw. TyYMAN & CARSON, 
11923) 2 W.W.R. 59; (1923) 4 D. L. R. 
*- 39 Can. Crim. Cas. 409.—CAN. 





5470 iv. 


a previous conviction for iarceny can- | offence. The magistrate, on the con- 
not. be charged.—Rh. v. GARLAND (1869), 
I. hk. 3 C. Tas 383.—IR. 


-}~—In a complaint the 
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after having been previously convicted of felony, 
the least sentence of penal servitude that can be 
awarded in such case shall be a period of seven 
years. Prisoner was convicted of a crime punish- 
able with penal servitude, & it was proved that 
he had been previously convicted of felony ; 
but the previous conviction was not stated in 
the indictment :—Held: the above Act did not 
apply.—R. v. WiLuis (1872), L. R. 1 C. C. R. 
363; 41 L. J. M.C. 102; 26 L. T. 485; 363. 2. 
389 ; 20 W. R. 6323 12 Cox, C, C. 192, C. C. R. 


SUB-SECT. 3.—PROCEDURE AT TRIAL, 

5472. Method of arraignment & giving in charge 
to jury—Former  practice.]— Prevention of 
Offences Act, 1851 (c. 19), s. 9, prohibits a previous 
conviction being given in evidence, or stated to 
the jury, until after a verdict of guilty of the 
subsequent. offence :—Held: the old practice 
should still be pursued, of calling upon prisoner 
to plead to the whole charge against him, including 
the previous convictions, but when given in charge 
to the jury, that portion of the indictment alleging 
a former conviction should be omitted.—ANON. 
(1851), 17 L. T. O. S. 2283; 5 Cox, C. C. 268. 

5473. J—R. v. Key (1851), 3 Car. & 
Kir. 371 5; 2 Den. 347; T.& M. 623; 21 L.J.M.C. 
35; 15 Jur. 1065; sub nom. KR. v. Key, R. v. 
SHUTTLEWORTH, 18 L. T. O. S. 1733; 5 Cox, C. C. 
369 3; sub nom. R. v. Kay, R. v. SHUTTLEWORTH, 
15 J. P. 801, C. GC. R. 

5474. -.|—When an indictment for 
felony charges a previous conviction, prisoner is 
to be arrainged on the whole indictment, but to 
the jury is to be read in the first instance only 
that part of the indictment which charges the new 
offence; after they have found their verdict, that 
part of the indictment is to be submitted to them, 
without their being again sworn, which charges 
the previous conviction. Prevention of Offences 
Act, 1851 (c. 19), s. 9, has made no substantial 
alteration in the practice.—R. v. SHUTTLEWORTH 
(1851), 3 Car. & Kir. 8755 2 Den. 3515 T. & M. 
626; 21L. J. M.C. 36; 15 Jur. 10665 sub nom. 
R. v. Key, RK. v. SHUTTLEWORTH, 18 L. T. O. S. 
1733; 5 Cox, C. C. 3693 sub nom. R. v. Kay, Kh. 
v. SHUTTLEWORTH, 15 J. P. 801, C. C. RR. 

5475. -|—Upon the trial of an indictment 
for the felony of having committed a misdemeanour 
within Coinage Offences Act, 1861 (c. 99), ss. 9, 10, 
11, relating to the unlawful possession & uttering 




















ee 








clusion of the evidence, found deft. 
guilty, called for the police report, & 
finding six previous convictions 
recorded, imposed a fine greater than 


PART XIII. SECT. 11, SUB-SECT. 2. 


5470 i. Form of indictment.J—It is 
not a misjoinder of counts to add 
allegations of a previous conviction 
for misdemeanour, as counts, to a 
count for larceny ; & where there has 

cen a demurrer to such allegations, 
as insufficient in law, & judgment in 
favour of prisoner, but he is convicted 
on tho felony count, the ct. of error 
will not reopen the matter on the 
suggestion that there is misjoinder of 
counts.—R, v. MASON (1872), 22 C. P. 

5470 ii. -l—Where a prisoner is 
indicted for larceny, & is also charged 
with a previous conviction, the charge 
of the previous conviction should since 
stat. 24 & 25 Vict. c. 96, 8. 116, follow, 

hot precede, the charge of the 

‘Scee"entl offence.—R. v. O'BRIEN 

I. R. j C. L. 166.—IR. 


~ «+ viii. ——,]—In an indictment for 
receiving money under false pretences, 


~VOL. XIV. 





words charging the accused with a 
contravention of Night Poaching Act, 
1828, on a certain date were followed 
by the words ‘‘ & such offence is a 
socond offence, you having been 
previously convicted in the list an- 
nexed ’’ :—Held: previous conviction 
was libelled as an aggravation & not as 
a substantive charge, & consequently 
it could not be competently proved 
in causa but ought to have been proved 
after accused had been found guilty 
of the offence for which he was 
prosecuted.—McDERMOTT v. STEWART 
(STEWART’S TRUSTEKS), [1918] 8S. C. 
(J.) 25.-—-SCOT. 

q. Extent of former punish- 
ment need not be known.|}—A charge 
alleging a previous conviction need not 
show the extent of the former punish- 
mcont.—ANON. (1868), 4 Mad. 11.—-IND. 

r. Where not charged in informa- 
tion.jJ—The information against deft. 
did not change his offence as a second 





the minimum penalty for a second 
offence. Deft. did not admit the 
convictions. Two convictions were 
proved strictly, one on Sept. 27, 1920, 
prior to the passing of the Lottery & 
Gaming Act, 1920, & one subsequent 
thereto; the magistrate thereupon 
intimated that he would only take 
into consideration these convictions, 
but imposed the samne penalty :—J/feld: 
deft. had been definitely charged with 
the previous conviction, & that in the 
circumstances the magistrate had 
power to reconsider his | remarks.— 
AMES ¥, NICHOLSON, [1921] 8S. A. S. RR. 
224,—-AUS. 


PART XIII. SECT. 11, SUB-SECT. 3. 


5475 i. Method of arraignment § ed: 
giviny in charge to jury.}—Prisoner had 
been convicted on an _ indictment 
charging a previous conviction & 
subsequent felony under 21 & 25 


K K 
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Sect. 11.—Offences after previous conviction: Sub- 
sects. 3 & 4.] 


fig: Swieme Sices, el 


of counterfeit coin after a previous conviction 
for a misdemeanour within those sections, prisoner 
must first be arraigned upon the subsequent offence 
& evidence respecting the subsequent offence 
must first be submitted to the jury, & the previous 
conviction must not be inquired into until after 
the verdict on the charge of the subsequent 
offence.—R. v. MARTIN (1869), L. R. 1 C. C. R. 
214; 39L. J. M.C. 81; 21 L. T. 469; 34 J. P. 
196; 18 W. R. 72; 11 Cox, C. C, 3438, C. C. R. 

5476, -——.|—-Where a person is indicted for 
night poaching after two previous convictions, the 
previous convictions should not be proved until 
the jury find a verdict on the other facts of the 
case.—R. v. WOODFIELD (1887), 16 Cox, C. C. 314. 

5477. .|—Prisoner was charged in the first 
count of an indictment with the misdemeanour 
of attempting to commit a larceny ; in the second 
count, which dealt with the same facts as in the 
first count in an alternative manner, with an 
offence under Prevention of Crime Act, 187] 
(c. 112), s. 7, after two previous convictions ; & 
in the third count, with a previous conviction for 
felony. At the trial he was called upon to plead 
to the whole indictment in the first instance, &, 
after pleading not guilty, was convicted :—Held: 
upon a writ of error, the provisons of Larceny Act, 
1861 (c. 96), s. 116, were quite general, & not con- 
fined to offences under the latter Act, & sect. 9 
of the former Act did not affect their generality, & 
as the arraignment did not comply with the 
requirements of sect. 116 of the latter Act, it was 
therefore bad, & the conviction must be quashed.— 
FAULKNER v. R.. [1905)2 K. B. 76; 741.3. K. B. 
5623; 92 L. T. 769; 69 7. P. 2415 53 W. R. 665 ; 
21 1T. L. R. 417; 49 Sol. Jo. 4603; 20 Cox, C. C. 
838, D.C, 

5478. -|\—Where deft. is indicted under 
Criminal Law Amendment Act, 1885 (c. 69), s. 138, 
for keeping a brothel after a previous conviction 
for a similar offence, proof of such previous con- 
viction should not be given until the jury have 
found deft. guilty of the subsequent offence.— 
R. v. Llouperry (1905), 70 J. P. 6. 

5479. Indictment under Prevention of Crimes Act, 
1871 (c. 112), s. 7.|—Where a person is indicted 
for an offence under the above Act, the previous 
convictions may not be proved before the jury 
until the other facts constituting the subsequent 
offence have been found by them.—R. v. BROWN 
(1901), 65 J. P. 136. 

Annotations :-—Overd. R. vw. Penfold, [1902] 1 K. B. 517. 

Refd. RK. v. Osborne (1908), 1 Cr. App. Rep. 134. 

5480. J|—On the trial of an indictment 
charging the prisoner with an offence under the 
above Act, the previous convictions are a necessary 
ingredient of the offence, & may be given in 
evidence before the jury in the first instance.-— 
R. v. PENFOLD, [1902] 1 K. B. 547; 711. J. K. B. 
306; 86 L. T. 204; 6675. P. 248; 50 W. RR. 671; 
18 IT. L. R. 286; 46 Sol. Jo. 268; 20 Cox, C. C. 
161, C. Cc. R. 

Soe ease be :—Folld. R. v. Osborne (1908), 1 Cr. App. Rep. 


Refd. Faulkner v. 2., [1905] 2 K. B. 76. Mentd. 
R. v. Hunter, (1921] 1 K. LB. 555. 


























Vict. c. 96, 8. 116, & sentenced by 
mistake to five years’ penal servitude, 
seven years being tho minimum under 
the statute. Upon error, by the Crown, 
or the purpose of reversing the judg- 
ment & passing the proper sentence, it 
appeared from the record that the 
provisions of tho statute as to ar- 
raiguing prisoner, ctc., had been 
neglected :—Held: these provisions 
were material.—R. vr. Fox (1866), 10 


Cox, C. C. 502.—IR. 


PART XIII. SECT. 11, SUB-SECT. 4. 


8s. By record or certificate.|—A con- 
viction returned under the statute to 
quarter sessions, & filed by the clerk 
of the peace, hecomes a record of the a. .)—Where 
aoe & vay be pro yeu & ona 

Yy-—GRAHAM v. MCARTHUR 66 
25 U. C. R. 478.—CAN; ene 
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5481. ———.]—_It. v. OSBORNE (1908), 1 Cr. App. 
Rep. 1384, C. C. A. 

5482. ——— When joined with offences under 
other statutes..—FAULKNER v. R., No. 5477, ante 


SuUB-SECT, 4.—PROOF OF CONVICTION. 


5483. By record or certificate—Minute-book o 
sessions—Not sufficient.])—R. v. BELLAMY (1824) J 
Ry. & M. 171. 

5484, |—Where an indictment for 
conspiracy alleged that, ‘“‘ at the Ct. of Quarte 
Sessions holden, ctc. an indictment against A, 
was preferred to, & found by the grand jury : ’’—. 
Held: this allegation must be proved by a caption 
regularly drawn up of record, & the minute-book 
kept by the deputy-clerk of the peace could not 
be received as evidence of the finding of the bill 5 
although no record had been in fact: drawn up.—R. | 
v. SMITH (1828), 8 B. & C. 3413; 6L.5.0.8. M,C. 
99; 108 KH. BR. 1069. 
Annotations :—Folld. Porter v. Cooper (1834), 6 C. & P. 354. iff 

Refd. Campbell v. 1. (1847), 11 Q. B. 814. 

5485. -|}—On an indictment under 
Vagrancy Act, 1824 (c. 83), the minute book of 
the sessions where the conviction took place, to 
prove a previous conviction under the Act is not 
sufficient evidence, but a certified copy of the 
record of such conviction must be produced.— 
GILES v. Sinty (1864), 5 New. Rep. 78; 11 L. T. 
310; 29 J.P. 246; 13 W. R. 92. 

5486. Sufficient.|—An order of a ct. 
of summary jurisdiction under Klementary Edu 
cation Act, 1876 (c. 79), imposing a penalty or 
the parent of a child for non-compliance with a 
previous order for the attendence of the child at 
school, may be proved in subsequent proceedings 
by the minute books of the ct. containing an entr, 
of the order; & it is unnecessary to produce a 
copy of the order signed by the clerk of the peace 
or other officer of the sessions.—LONDON SCHOO, 
BoAaRD v. HARVEY (1879), 4 Q. B. D. 45135 4 
L.J.M.C.130; 483 J.P. 7343; 27 W. R. 783, D.C 


Annotation --—Folld. Police Comr v. Donovan, [1903] 
K. B. 895. 


5487. -|—The register of the 
minutes or memorandum of convictions of a ct. 
of summary jurisdiction which has to be kept 
under Summary Jurisdiction Act, 1870 (c. 49), | 
s. 22, by the clerk of the ct. is admissible in evidence 
to prove a previous conviction of deft. for a similar 
offence in the same ct.-—POLICE ComRr. v. DONOVAN, 
{1903} 1 K. B. 895; 72 L. J. K. B. 545; 881. T. 
ree ; 52W.R. 14; 19 T. L. R. 392; 20 Cox, C. C. 

B06 
Annotation :—Mentd. Wing v. Epsom U. D. C. (1904), 68 
J.P. 259. 


5488. Indictment & finding of jury—Not 
sufficient.|;—A plea of autrefois convict can only 
be proved by therecord ; &theindictment with the 
finding of the jury, etc., indorsed by the proper 
officer, is not sufficient, although it appear that 
no record has been made up.—H. v. BOWMAN 
(18383), 6 C. & P. 101; 2 Nev. & M. M. C. 147; 
subsequent proceedings (1834), 6 C. & P. 337. 
Annotation :—Mentd. R. v. Hughes (1835), 1 Har. & W. 313. 






































t. -I—To prove a conviction 
which took place at a former assizes, 
the record thereof, & not the Crown 
book, is the best evidenco.—R. v. 
A ea Jebb, Cr. & Pr. Cas. 





rincipal & ac- 
cessory are tried at the same assizes, 
the production, by the proper officer, 
of the Crown book con the 
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5489. .|—An allegation that ‘on, 
etc., at, etc., a certain indictment was preferred 
at the Quarter Session of the Peace then & there 
holden in & for the county of W., against deft. 
& one E., which indictment was then & there 
found a true bill,’’ is not supported by the pro- 
duction of the original indictment with the words 
‘* true bill’ indorsed on it, it being necessary that 
a regular record should be drawn up, & proved, 
either by its production or by an examined copy.— 
PORTER v. COOPER (1834), 6 C. & P. 3543 1 Cr. 
M. & R. 387; 2 Nev. & M. M. C. 178; 4 Tyr. 
456; 3L. J. Ex. 330. 

Annotations :—Mentd. King v. Taylor (1835), 5 Tyr. 800; 

Lemero v. Elliott (1861), 6 H. & N. 656. 

5490. Sufficient during sitting under 
same commission.|—During the sitting under the 
same commission, the original indictment, & 
minutes of the verdict upon it, are receivable in 
evidence in support of a plea of autrefois acquit, 
without a record being drawn up.—R. v. PARRY 
(1837), 7 ©. & P. $363 sub nom. KR. vw. Lea, 
2 Mood. C. C. 9, C. C. R. 

5491. Calendar of sentences—Not suffi- 
cient.|—The proper proof that a prisoner was 
in custody under a sentence of imprisonment 
passed at the assizes, is by the proof of the record 
of his conviction ; & neither the production of the 
calendar of the sentences, signed by the clerk of 
assize, & by him delivered to the governor of the 
prison, nor the evidence of a person who heard 
sentence passed, is sufficient for this purpose.— 
KR. v. BOURDON (1847), 2 Car. & Kir. 366; 2 Cox, 
C. C. 169. 

5492. ——— Oral evidence—Not sufficient.|—R. 
v. BOURDON, No. 5491, ante. 




















5493. -|—HARTLEY v. HINDMARSH, 
No. 5463, ante. 
5494. -|\—Upon the hearing of a com- 








plaint under Bastardy Laws Amendment Act, 
1872 (c. 65), s. 4, the evidence adduced in corrobo- 
ration of that of complainant was the evidence of 
a person who deposed that he had been present 
at the trial & conviction of the alleged father of 
complainant’s child upon an indictment charging 
him with having had unlawful carnal knowledge 
of complainant :—Held:; the conviction was not 
sufficiently proved.——MASH 7. DARLEY, [1914] 
3k. B.1226; 88. J. K. B.1740; 111 L. T. 744; 
79 J. P. 3838; 380 tT. L. RR. 5853 58 Sol. Jo. 652; 
24 Cox, C. C. 414, C. A. 

Annotation :—Refd. Thomas rv. Jones, [1921] 1 K. B. 22. 


5495. Form of certificate—Must set out effect & 
substance of conviction.|——-h. v. SUTCLIFFE (1788), 
Russ. & Ry. 469, n.,C. C. lh. 


en :—Folld. R. v. Watson (1821), Russ. & Ry. 
5496. Must set out judgment.|—-In an in- 





dictment against a prisoner for a subsequent 
felony, he cannot be convicted on Criminal Law 
Act, 1826 (c. 28), s. 11, merely by the production 
of the certificate of the previous conviction, unless 
it state that a judgment followed the conviction, 
& that the judgment remained unreversed.— 


proper entries is, at the trial of the 
accessory, sufficient cvidence of the 
conviction of the principal—RkK. v. 
ees (1839), 1 Craw. & D. 329.— 


theft. 
sumunarily, 





‘: .}—-To prove a previous 
conviction there must be a certificate 
under the hand of the clerk of the ct. 
or other officer having the custody 
of the records of the ct. where the 
conviction took place.—l. v. JACKSON 
(1917), C. P. D. 264.—S. AF. 


c. Admission of prisoner.] — On 


On 


being called 
prisoner was asked by the ma 
whether he had been previously con- 
victed of theft & the answer being in 
the affirmative he was sentenced to CAN. 
ten years, being seven years for the 


| 


an information charging prisoner with 
Prisoner consented to be tried 
pleaded guilty, 
remanded for sentence. 
tence passed the magistrate receivod 
information that prisoner was believed 
to have been convicted in 1902 on a 
charge of obtaining money by fraud. 
up for sentence, 
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R. v. AcKRoyD & JAGGER (1843), 1 Car. & Kir. 

158; 1L.T. 0.8. 4143 1 Cox, C. C. 46. 

Annotations :—Consd. Rt. v. Stonnell (1845), 4 L. 
4 Refd. Burgess v. Boctefeur (1844), 8 Scott, N. 


T,.Q. 8. 
R. 

5497. .|—A certificate of a previous 
conviction for felony is not admissible, unless it 
sets forth, not only the fact of prsioner’s conviction, 
but also the judgment of the ct. thereon.— 
Rt. v. STONNELL (1845), 4 L. T. O. 8S. 474; OTS. P. 
183; 1 Cox, C. C. 142. 

5498. Need not contain formal caption.|— 
Under Transportation Act, 1824 (c. 84), 8.24, which 
makes a certificate of the conviction, omitting 
the formal part of the record, evidence, a certificate 
stating that ‘at the General Quarter Sessions 
of the Peace of our Lady the Queen, holden at M. 
in & for the county of K. on, etc., H. late of, etc., 
was in due form of law tried & convicted on a 
certain indictment against him, for,’’ etc., is 
sufficient, without any more formal caption.— 
Rt. v. HORNE (1850), 4 Cox, ©. C. 263. 

5499. Certification by deputy clerk.|—On 
the trial of an indictment against a person for 
being at large without lawful cause before the 
expiration of his term of transportation, a certifi- 
cate of his former conviction & sentence was put 
in; it purported to be that of G., “ deputy-clerk 
of the peace ’’ for the county of L., ‘' & clerk of 
the cts. of general quarter sessions of the peace 
holden in & for the said county, & having the 
custody of the records of the cts. of general 
quarter sessions of the peace holden in & for the 
said county.’ It was proved that H. was clerk 
of the peace of L., & that he had three deputies, 
partners, of whom G., who had signed the certifi- 
cate, was one, & that each of them acted as clerk 
of the peace, & that for forty years they had kept 
the sessions’ records at their office :—-teld: 
sufficient proof of the conviction & sentence under 
Transportation Act, 1824 (c. 841), 5. 24.—R. v. 
JONES (1847), 2 Car. & Kir. 524. ; 

5500. -|—The certificate of a previous 
conviction required by Transportation Act, 1824 
(c. $4), s. 24, is sufficient, by virtue of Evidence 
Act, 1845 (c. 118), 5s. 1, if ib purports to be signed 
by an officer having the custody of the records, 
although that oflicer is therein described as the 
deputy-clerk of the peace of a borough. The 
certificate need not aver that the quarter sessions 
at which prisoner was convicted were held by the 
Recorder.—R. v. PARSONS (1866), L. R. 1 Cc. Cc. i. 
24; 35 L. J. M. C. 167; 14 L. 7. 450; 30 J. 12. 
359; 12 Jur. N.S. 486; 14 W. R. 662; 10 Cox, 
C. C. 248, C. C. RR. 

5501. Proof of certificate.|——It. v. Strong (1844), 
1 Cox, C. C. 70. 

5502. .|—On an indictment for felony after 
a prior conviction, prosecutor must prove that the 
certificate of prior conviction was obtained from 
the clerk of the peace.—lt. v. WHALE (1544), 
2L. 1.0.8. 519; 8 J. P. 698 ; 1 Cox, C. C. 69. 

5503. |—A certificate of a previous con- 
viction proves itself.—R. v. Epps (1844), 8 J. P. 
417. 





























theft & three years on account of 
the previous conviction :—eld: the 
magistrate had exceeded his powers 
in imposing a sentence for a term 
greater than that allowed when no 
former conviction has been pfoved, 
the previous conviction in this case 
not having been charged in the 
information by aualogy to Criminal 
Code, 8. 851, nor proved in accordance 
with sect. 963.—Lt.. v. HDWARDS (1907), 
7W.L. LR. 13 17 Man. L. KR. 288.— 


& was 
Before sen- 


strate 
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Sect. 11.—Offences after previous conviction: Sub- 
sect. 5. Sects. 12 &13. Part XIV. Sect. 1: 
Sub-sect. 1.] 


SUB-SECT. 5.—PROOF OF IDENTITY. 


5504, Method of proof.|—In order to prove the 
identity of a prisoner who is named in a certificate 
of a previous conviction, it is not necessary to 
call a witness who was present at the trial to which 
the certificate relates, it is sufficient to prove that 
prisoner is the person who underwent the sentence 
mentioned in the certificate.—R. v. Crorts (1840), 
9C,&P. 219. 

Annotation :-—-Refd. R. v. Leng (1858), 1 F. & F. 77. 

5505. -|—The proof of the identity of 
prisoner charged with a previous conviction on 
an indictment for a felony, ought to be positive 
& direct, & should be given by some one who was 
present at the trial & conviction set forth in the 
certificate. Evidence by the gaoler that prisoner 
was handed over, with others, to him on his 
appointment, & that he was then in confinement 
under the sentence set forth in the certificate, is 
insufficient.—R. v. Birp (1842), 6 J. P. 525. 

5506. .|—To prove the identity of a prisoner 
under a certificate of a former conviction it is not 
sullicient to prove that he was in the gaol, went up 
with other prisoners to the sessions, was brought 
back & remained in gaol one calendar month 
afterwards. It must be proved that: he was tried 
& convicted of the offence stated in the certificate. 
—R. v. Luoyp (1843), 1 L. T. O. 8S. 480; 1 Cox, 
C.C. 51. 

5507. .|\—A previous summary conviction 
which, under Criminal Justice Act, 1855 (c. 126), 
s. 7, is required to be proved by a certified copy, 
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also requires proof of prisoner’s identity, as under 
Criminal Law Act, 1826 (c. 28), s. 11, which 
remains in this respect as it stood before. The 
identity may be proved by evidence from which 
a jury may draw the conclusion that he is the same 
person named in the certificate, although no 
witness saw him convicted at his trial._—R. v. 
LENG (1858), 1 F. & F. 77; 8 Cox, C. C. 73. 





5508. \—R. v. DRABBLE (1909), 53 Sol. Jo. 
449, 
5509. .|—‘‘ Proof of the identity’ of the 





person against whom it is sought to prove the con- 
viction with the person named in the record of 
the conviction required by Prevention of Crime 
Act, 1871 (c. 112), s. 18, does not mean conclusive 
proof, but means such evidence as will entitle a 
jury to find that the identity is proved.—MARTIN 
v. WHITE, (1910] 1 K. B. 665; 79 L. J. K. B. 553 ; 
102 L. T. 23; 74 J. P. 106; 26 T. L. R. 218; 
92 Cox, C. C. 236; 8 L. G. R. 218. 

5510. |—The ct. of trial cannot take cog- 
nisance of previous convictions unless they are 
duly proved by a witness, subject to cross- 
examination.—R. v. SEYMOUR (1923), 87 J. P. 
148; 17 Cr. App. Rep. 128, C. Cc. A. 





Srecr. 12,.—PARDONS AND REPRIEVES. 
See CONSTITUTIONAL Law, Vol. XI., pp. 516 
ct seq. 


Srecr. 13._-VAGRANCY. 
Sce MAGISTRATES. 


Part XIV.--Appeal to Court of Criminal Appeal. 


Sect. 1.—THE RIGHT OF APPEAL. 
SUB-SECT. 1.—IN GENERAL. 


5511. When confined to point of law.|—lIf, on 
an appin. for leave to appeal against conviction or 
sentence, a point of law emerges, the ct. will 
grant leave to appeal on that point only.-—R. v. 
Briaees (1909), 1 Cr. App. Rep. 192, C. CG. A.; 
subsequent proceedings, [1909] 1 K. B. 381, C. GC. A. 

5512. Conviction on information by Attorney- 
General—For smuggling.|—-An information by 
the A.-G. in the K. B. Div. for smuggling is not a 
‘“ criminal information ”’ within Criminal Appeal 





PART XIII. SECT. 11, SUB-SECT. 5. , Garry (1900), 20 CG. L. YT. 
O. 


It. 486.—CAN. 
5504 iii. 


5504 i. Method of proof.j—Before a 
conviction for a second offence under 
the Liquor Licence Act, it is necessary 








-}—In proof of the con- 
viction of a prior offence by the person 


Act, 1907 (c. 23), s. 20 (2), & therefore there is no 
appeal from conviction in such a case to this ct.— 
R.v. HAUSMANN (1909), 73 J. P. 5163 26 TT. L. R. 
33; 3 Cr. App. Rep. 3, C. C. A. 

5513. Finding of fitness or unfitness to plead & 
take trial—Criminal Lunatics Act, 1883 (c. 38), s. 2.] 
—Where upon the trial of & prisoner, there is a 
preliminary inquiry as to whether he is fit to plead, 
& he is found fit to plead, there is no appeal against 
that finding. The ct., being of opinion that 
prisoner was insane at the time he committed the 
act, quashed the sentence, & made an order for 
his detention as a criminal lunatic under the above 














selves proof of previous convictions, 
even where accused’s finger prints cor- 
respond with the finger prints on a slip 
setting forth certain convictions. There 
must also be evidence 


170; 31 


to prove the identity of deft. with the 
crson named in the certificate of the 
ormcr conviction, & neither the 
similarity of names nor the personal 
knowledge of the magistrate will be 
sufficient for that purpose.—kK.  v. 
ae ne (1898), 12 Man. L. R. 198.— 

5504 ii. -}—On a trial before a 
magistrate who was the samc magis- 
trate by whom deft. had been pre- 
viously convicted of a like offence, the 
information alleging such prior con- 
viction, all that appeared with regard 
to it being the evidence of the licence 
inspector, whu proved that deft. was 
the person previously convicted :— 
Held: it must be assumed that the 
magistrate satisfied himself as to the 
prior conviction, the inspector’s evi- 
dence only being necessary to prove 
the identity of the deft.—R. v. Mc- 





accused, identity of name in the cer- 
tificate of conviction is some evidence 
of the identity of the person, & it is 
then a question of the weight of cevi- 
dence for the determination of tho 
magistrate.—h. vw. Leacw, RR. 0. 
FoagarTy, R. v. WARILOW (1908), 17 





O. L. KR. 643; 12 O. W. R. 1016, 
1026.—CAN. 
5604 iv. -I— Police ought not 


either dircetly or indirectly to do any- 
thing which may prevent the identifi- 
cation of an accused person from being 
absolutely independent, & they should 
be most scrupulous in seeing that it 
is so.—I. v7. Murray & MAHONEY 
(No. 2), [1917] 1 W. W. BR. 404; 10 
Alta. L. R. 275; 27 Can. Crim. Cas. 
247 7 33 D. L. h. 702.—CAN, 


5504 v. -]}—Records of the Finger 
Print Department are not in them- 





identifying 
accused with the person who appears, 
from such certificate, to have been 
convicted.—ht.  v. JACKSON (1917), 
C. P, D. 264.—S. AF, 


PART XIV. SECT. 1, SUB-SECT. 1. 


d. Matters within discretion of 
judge at trial—Rceservation of points of 
law.J—Where a_ prisoner, whether 
defended or undefended, himself asks 
that a point of law be reserved, it lies 
in the discretion of the judge to reserve 
such point.—RH. v. HIpDILSTON (1889), 
10 N.S. W. L. R. 280.—AUS., 

, To grant or refuse fost. 
elds tae of trial—-Not ‘‘ a question 0; 
aw.’’}-—The exercise of judicial dis: 
eretion by a judge in granting or re 
fusing the postponement of a trial is 
not ** a question of law ” upon whicl 
a case may be reserved under Crimina 
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Act.—R. v. JEFFERSON (1908), 72 J. P. 467; 24 
T. L. R. 877; 1 Cr. App. Rep. 95, C. C. A. 
Annotations :—Consd. R. v. Alexander (1913), 109 L. T. 

745. Refd. R. v. Gilbert (1914), 84 L. J. K. B. 1424. 

5514. -.|—Applt. was indicted for libel. 
Before the trial a jury was empanelled to inquire 
whether he was fit. to plead. They found that he 
was insane & unfit to plead. Thereupon the 
judge ordered him to be detained during His 
Majesty’s pleasure. Appln. was made for leave 
to appeal against that order :—Held: as applt. 
had not been convicted on indictment within 
Criminal Appeal Act, 1907 (c. 23), s. 3, no appeal 
would lie.—R. v. LARKINS (1911), 105 L. T. 384 ; 
75 J. P. 320; 27 T. L. R. 4388; 55 Sol. Jo. 
501; 22 Cox, C. C. 598; 6 Cr. App. Rep. 194, 
O. C. A. 

5515. Plea of insanity set up after trial.|—If a 
plea of insanity is sect up after the trial, the ct. 
will not interfere unless applt. would obtain 
some benefit from the exercise of its powers under 
Criminal Appeal Act, 1907 (c. 23), s. 5 (4).—R. v. 
DENCH (1909), 2 Cr. App. Rep. 281, C. C. A. 

5516. -|—The defence of insanity ought to 
be raised at the trial, & not for the first time in 
the Ct. of Criminal Appeal.—R. 7. De VERE (1909), 
2 Cr. App. Rep. 19, C. C. A. 

5517. Matters within discretion of judge at trial 
—Separate trials of persons jointly indicted. |— 
When prisoners are jointly indicted & appln. is 
made for them to be tried separately the matter 
is one for the discretion of the judge; but such 
discretion must be exercised judicially. But even 
if it had been exercised judicially the conviction 
would be quashed if it appeared to the Ct. of 
Jriminal Appeal that a miscarriage of justice had 
resulted from prisoners having been tried together. 
ac v. GIBBINS & Procrorn (1918), 82 J. P. 287, 
» CLA. 

5518. .|—If a co-prisoner does not 
apply to be tried separately, no objection on the 
ground of a joint trial will be entertained by the 
Ct. of Criminal Appeal.—K. v. BAKER (1909), 2 
Cr. App. Rep. 249, C. C. A. 

5519. Separate hearing of appeals. |— 
It. is within the discretion of the judge at the 
trial whether defts. jointly indicated shall be 
tried severally, & unless one has been prejudiced 
by such joint trial this ct. will not interfere, 
though it may hear appeals of such defts. separ- 
ately.—R. v. BYWATERS (1922), 17 Cr. App. Rep. 
66, CO. C. A. 

5520. Putting prosecution to election of 
counts.|-—The ct. of trial has a discretion as to 
putting the prosecution to election when there is 
a multiplicity of counts from which there is no 
appeal, & the conviction of applt. was quashed 
where evidence of a previous conviction was 
wrongly admitted.—R. v. Curtis (1913), 29 
T. L. R. 512; 9 Cr. App. Rep. 9, C. C. A. 
sa eed ee R. v. Seham Yousry (1914), 84 L. J. 


§521. -|—Prisoner, who was charged 
with publishing a defamatory libel, pleaded inter 
alia justification. <A replication to the plea was 
filed during the course of the trial. The fact 
that, in the course of the trial, counsel for the 
prosecution referred to the contents of certain 
documents which were not admissible in evidence 



































Code, 8. 1014.—R. v. MULVINILL (1914), 
19 B. C. R. 197.—CAN. 


f. —— Refusal of permission to 
recall witness in order to impeach her 
credit,}—The refusal of permission to 
recall a witness in order to lay a 
foundation for evidence impeaching | CAN. 
her credit by contradicting a previous 


statement made by her is a matter 
wholly in the discretion of the trial 
judge, & an appellate ct. should hesi- 
tate to interfere with the exercise of 
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afforded no ground for quashing the conviction, 
as the irregularity could not, in the circumstances 
of the case have influenced the verdict of the 


jury. 
On behalf of applt. it was said that the prosecu- 
tion ought to have been put to their election. It 
is sufficient to say that the question of election is 
one which the ct. in its discretion may grant or 
refuse (LORD COLERIDGE, J.).—R. v. SENAM 
Yousry (1914), 84 L. J. K. B. 1272; 112 L. T. 
311; 31 T. L. R. 27; 24 Cox, C. C. 523; 11 
Cr. App. Rep. 13; 78 J. P. Jo. 521, C. C. A. 
elinolahon Ret: R. v. Gibbins & Proctor (1918), 82 


5522. ——.|—(1) The discretion of a 
judge in putting the prosecution to elect as to 
the charges to be proceeded with will only be 
reviewed in a case of manifest injustice. 

(2) If counsel deliberately refrains from calling 
witnesses in the ct. below, the Ct. of Criminal 
Appeal will be slow to give leave to call them on 
the appeal, & will only do so in exceptional 
circumstances.—K. vw. STARKIF, [1922] 2 K. B. 
275; 91 L. J. K. B. 663; 865. P. 74; 38 T. LR. 





181; 66 Sol. Jo. 800; 16 Cr. App. Rep. 61, 
C. 0. A. 
5523. Allowing witness to be treated as 





hostile.|}—The ct. will not as a rule permit an 
appeal on the ground that the trial judge wrongly 
allowed a witness to be treated as hostile.—R. v. 
WILLIAMS (1913), 77 J. P. 240; 29 'T. L. R. 188; 
8 Cr. App. Rep. 133, C. C. A. 

Annotation :—Mentd. R.v. White (1922), 17 Cr. App. Rep. 60. 

5524. Admission of rebutting evidence.}|— 
(1) Whether or not rebutting evidence on the 
part of the prosecution ought to be admitted at 
a criminal trial after the close of the evidence 
for the defence is a matter in the discretion of 
the judge at the trial. 

(2) A summing up, criticised for misdirection, 
must be considered as a whole. 

(3) The rule that the jury must not separate 
during a trial for murder does not) mean that in 
no circumstances must they physically part from 
one another. The rule is subject to the qualifica- 
tion that upon an emergency, or where it is 
necessary, & Juror may leave the rest of his fellows. 
—R. v. CRIPPEN, [1911] 1 K. B. 149; 80 4. J. 
K. B. 290; 103 lL. T. 705; 75 J. P. W415 27 
T. L. R. 69; 22 Cox, C. C. 2893 5 Cr. App. Rep. 
255, C. C. A. 
nnotations :—As to (1) Apld. R. v. Sullivan, [1923] 1K. B. 

47. Generally, Refd. R. v. Foster (1911), 6 Cr. App. Rep. 

aoe R. v. Wilson, Lewis & Havard (1911), 6Cr. App. Rep, 

5525. Comment on failure of defendant to 
give evidence—Or not calling particular witness. }]—- 
The ct. will not review a judge’s comment on 
deft.’s not giving evidence nor on his not calling 
a particular person.—R. v. VoIsin, [1918] 1 
K. B. 531; 87 L. J. K. B. 574; 118 L. T. 654 ; 
82 J. P. 96; 34 T. L. R. 2683; 62 Sol. Jo. 428 ; 
26 Cox, C. C. 224; 13 Cr. App. Rep. 80, C. C. A. 
Annotation :—Mentd. R. v. Cook (1918), 34 T. L. R. 515. 

5526. Discharge of jury.|—The right to 
discharge a jury is entirely within the discretion 
of the judge who tries the case, & the Ct. of 
Criminal Appeal has no jurisdiction to review the 
exercise of that discretion. A jury, however, 


as 


























discharge of a jury during the course 
of a trial is a matter solely within the 
jurisdiction of the trial judge, & his 
discretion is not open to review on 


that. discretion.—R. v. SCHRABA, [1921] | appeal—R. v. BORDENINK, [1919] 
3 W. W. R. 107; 31 Man. L. R. 275.— AN: W. R. 968; 45 D. L. RR. 470.— 
6526 i. ——— Discharge of jury.}+—-The g.—— To grant or refuse a 
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Sect. 1.—The right of appeal: Sub-sects. 1 & 2.] 





should not be discharged mercly to enable the 
prosecution to present a stronger case against 
prisoner on some other occasion.—lh. v. LEWIS 
100 L. T. 976; 73 


(1909), 78 L. J. K. B. 722; 











separate trial when two indicted to- 
gether. J—When two or more persons 
ure Charged together, the granting or 
refusing of an application for a separate 
trial is in the discretion of the judge, 
& where such discretion has bcen 
exercised, the Supreme Ct. has no 
power to interfere.—R,. v. Lico (1914), 
T. ». D. 299.—S. AF, 

h. Special leave—When granted.\}— 
In granting special leave to appeal 
in criminal cases the High Ct. will 
folow the practice of the Judicial 
Committee of the Privy Council.— 
TER vu. R. A914), 19 C. L. R. 409.— 








k. .]—-The Appellate 
Div. follows the practice of the Privy 
Council with regard to appeals from 
convictions by a jury in criminal cases 
& will not review or interfere with the 
course of such cases unless it is shown 
that) by a disregard of the form of legal 
process or by somo violation of the 
principles of natural justice or other- 
Wise substantial & grave injustice has 
been done.—R. v. Dinar (1913), App. 
J). 299.—S. AF. 


ee 





lL. .}—On indictment for 
uttempting to trade with the enemy 
contrary to the provisions of the 
Trading with the Enemy Act, 1914, on 
various dates both before & after the 
Pussing of that Act, the judge held 
that the Act wus not retrospective as 
to attempts to trade with the cnemy 
& that, as to the attempts alleged to 
have taken place after the passing of 
the Act, there was no evidence to go 
to the jury, & directed the Jury toa 
find a verdict of ** not. guilty,” which 
they did. The Crown having applicd 
for special leave to appeal froin the 
judgment of acquittal or, alternatively, 
from the direetion of the judge :— 
Meld: special leave to appeal should 
be refused.—-R. v1 SNow (1915), 20 
C. L. R. 315.—AUS. 

m. —--.+}—On complaint for 
Ublishing information which might 

e uscful to the cnemy the magistrate 
found that the information published 
was not of such w character that it 
might be directly or indirectly useful 
to the cnemy, & dismissed the com- 
plaint :-—Held: the only question was 
What infercuce should be drawn from 
the fucts, & special leave to appeal 
refused. —CORBET v, LOVEKIN (1915), 
19 Cc. L. R. 562.—AUS. 


n. ———.]—Special leave to 
appeal from a judgment of the Ct. of 
Appeal for Ontario, under 60 & 61 
Vict. c. 34, 8. 1 (e), Will not be granted 
on the ground mercly that there is 
crror in such judgment; nor when it 
is certain that a similar application 
to the Ct. of Appeal would be refused.-— 
A.-G. OF ONTARIO v. SCULLY (1902), 
33 8. C. R. 16.—CAN. 

oO. ——.]— Leave to. appeal 
to the Ct. of Criminal Appeal should 
not be Hrhtly granted.—R. v. Lal 
PING (1904), 25C. L. T. 223 11 B.C. BR. 
102.—CAN. 














Dp. -—— Want of jurisdiction 
to hear.J——-An application for special 
leave to appeal to Supreme Ct. refused 
by the Ct. of Appeal on the ground 
that there would be no jurisdiction to 
entertain the appeal if leave were 
granted.—R. v. MANITOBA GRAIN Co., 
LTp., [1922] 3 W. W. R. 560.—CAN. 


qa. —— Special circumstances must 
be shouwn.}—The High Ct. has, under 
Judiciary Act, 1903-1912, s. 35 (1) (0), 
an unfettered discretion to grant or 
refuse epecisl leave in every case, but 
a prima facie case showing special 
circumstances must be made out.— 








Rep. 159. 


paar v. R. (1915), 20 C. L. RR. 147. 


r. Only after trial or canviction.)}— 
bane LALANNE (1879), 3 L. N. 16.— 


s. On questions of law.)— Under 
C. 8S. U. C., ¢. 112, any question of law 
which may have arisen on a criminal 
trial may be reserved for the con- 
sideration of superior cts. of common 
law.—R. v. DIsskLL (1882), 1 O. Rh. 
514.—CAN. 

t. Must be some particular 
question.J—-YThe power to reserve a 
question of law arising on a criminal 
trial neans that some particular quecs- 
tion of Jaw must be stated.—R. v. 
Mokg, [1917] 3 W. W. Rt. 575.--CAN. 

a. Criminal Code, 8s, 1024 4.) 
—-The ‘conflict ’’ referred to in 
Criminal Code, 8s. 1024 A, must be 
one ona question of law.—R. uv. JANON- 
SKY (1922), 65 JD. L. R. 88; 37 Can. 
Crim. Cas. 2263; 63. CGC. R. 223.-—CAN. 

b. Second application with new 
material. j--Where defts.’? applications 
for orders nist to quash convictions 
were refused on the ground of non- 
compHance with the statute & rule 
requiring a recognisance & affidavit. of 
justification to be filed :-—eld; the 
indulgence of the ct. ought not. to be 
oxtended in favour of fresh applica- 
tions made by defts. upon new material 
supplying the defects.—-R. », RICHARD- 
SON, HK. uv. ADDISON (1889), 13 BP. KR. 
303.—-CAN. 

ce. —-—.]--After the dismissal of 
a case reserved on the application of 
the accused, a sccond application, 
although upon new grounds, is to be 
discouragod.—R. vo. Bisits Srnau (1915), 
27 Can. Crim. Cas. 40.--CAN. 

d. On refusal to reserve case — 
Writ of error.j—Whether the police ct. 
is a ct. of justice within 32 & 33 Vict. 
c. 21, 6. 18, or not, is wu question of law 
which may be reserved by the judge 
ut. the trial, under C. S. U. C1, ¢@ 112, 
s. 1, &, where it does not appear by 
the reeord in error that the judge 
rofused to reserve such question it, 
cannot be considered upon a writ of 
error.—-hR. vt. MASON (1872), 22 C. BP. 
216.--CAN, 








ee, -—--- ———.]--On trial for ‘ us- 
sault, with intent to murder,’ cer- 
tain evidence was tendered for the 


Crown, Which prisoner’s counsel ob- 
jected to as inadmissible. The evi- 
denee was admitted, & prisoner’s 
counsel then applied to have a cause 
reserved. The judge refused the 
application :—Jleld: a writ of error 
does not Jie upon such refusal, & 
Criminal Procedure Act, 5. 266, is a 
restriction, & not an enlargement, of 
the common law scope of writs of 
error.——R. v. GILBOY (1889), 7 Man. 
L. fh. 54.—CAN. 


: -/—Where the ct. appealed 
from has affirmed the refusal to reserve 
a case moved for at a criminal trial on 
two grounds, & is unanimous as to one 
of such grounds, but not as to tho 
other, the supreme ct. on appeal can 
only take into consideration the ground 
of motion in which there was dissent.— 
McInrosi v. R. (1804), 23 8. Cc. R. 
180.—CAN. 


gg — Couwt of A ee cannot 
give judgment on merits—Even with con- 
sent of parties. |—On an application for 
leave to appeal from the decision of a 
trial judge, refusing to ratate a reserved 
case under Criminal Code, s. 1014, the 
consent of the parties cannot rive 
the ct. jurisdiction to treat the matter 
as one arising on a case actually ro- 
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J. P. 846; 25 T. L. R. 682; 22 Cox, C. C. 141; 


2 Cr. App. Rep. 180, C. C. A. 
Annotation :—Mentd. R. v. Richardson (1913), 8 Cr. App. 


5527. —— With a view to increasing term.|— 
Leave to appeal against sentence granted with a 








served, & so give judgment on the 
merits.—R. v. GRAVKS (No. 2) (1912), 
12 Kk. L. R. 493; 20 Can. Crim. Cas. 
384.—CAN. 

aa. On weight of evidence.}—Prisoner 
was indicted for theft was ac- 
quitted on the ground of insanity :-— 
Held: the judge could not reserve a 
case depending upon the weight of 
evidence, & the question reserved, 
whether there was cvidence of insanity 
as required by s. 736 of the code, was 
within the principle decided.—R. Vv. 
PHINNEY (No. 2) (1903), 36 N.S. RR. 
288.—CAN. 

bb. FWhere new trial granted.J—An 
appeal to the Supreme Ct. of Canada 
does not lie in cases where a new trial 
has been granted by the Ct. of Appeal, 
under Criminal Code, 1892, ss. 742 to 
750 inclusively.—Vi1au v. JR. (1898), 
29 S.C. R. 90.—CAN. 

oc. Regulated by Criminal Code.)— 
Criminal appeals are regulated by 
the provisions of the Criminal Code.— 


Rick vw. R. (1900), 382 8. GC. R. 480,— 
CAN 


dd. Derisions of English Court of 
Criminal Appealnot binding in Alberta. | 
—h, vv Girnvin (1911), 18 W. L. RR. 
482; 20 W. L. R. 180; 45 8. Cc. OR. 
167.-—CAN. 

ee. dfler acquittal— By complain- 
ant.J—Deft. was indicted for theft 
under Criminal Code, x. 305 (a), The 
theft was admitted, but it was con- 
tended that there was evidence of 
insanity at the time of the act. The 
judge charged jury that there was no 
such evidence, & that the case did not 
come within s. 736. The jury having 
found the prisoner not guilty, two 
questions were reserved for the opinion 
of the ct.: (1) Whether there was 
evidence of insanity as required by 
A. 7363; (2)if not, whether there should 
be a new trial. Upon motion to quash 
the case reserved on the ground that 
where there had been an acquittal the 
Crown could not have @ case reserved 
or en appeal :—Held: the motion 
must be dismissed, & the case pro- 
ceeded with, to ascertain whether 
there was evidence of insanity sufficient 
in law for submission to the jury.— 
R. v. PuINNEY (No. 1) (1903), 36 
N SS. R. 264.—CAN. 

: .}--Under s. 749 of 
the Code u complainant has no right 
to appeal from an acquittal of accused 
unless he *S thinks himself aggrieved ”’ 
by such acquittal—R. v. SUCKLING, 
[1920] 3 W. W. KR. 89.—CAN. 


gg. Court cannot yo outside re- 
served case.}—The ct. cannot travel 
outside the reserved casc in search of 
facts, as the effect of the evidence 
should be summarised in presenting 
the case, & the jurisdiction of the ct. 
being statutory, the case to be accepted 
as presented.—R. v. HAYNES (1914), 14 
ay Cg 457; 23 Cau. Crim. Cas, 101. 


hh. Death of appellant before hear- 
iny.J—M. & . were convicted of 
criminal breach of trust, & each was 
sentenced to one year’s rigorous im- 
prisonment & fine of 8.1,000. Both 
prisoners appealed to the High Ct. N. 
died pending his apron. One of the 
relatives of N. applied to the High Ct. 
to set, aside the conviction & order the 
fine to be refunded :—Held: on N.’s 
death his appeal abated under Code 
of Criminal Procedure (Act X. of 1882), 
8s. 431.—He NABI SHAH (1894), I. L. RK. 
19 Bom. 714.—IND. 

kk. On questions of fact.}—The Ap- 
ellate Div. is slow to interfere with 
he findings of judges & magistrates 


—_—_———- 
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view to increasing the term.—R. v. JAMES (1923), 
17 Cr. App. Rep. 155, C. C. A. 

5528. Certificate granted—Only where judge has 
doubt on case.|—A certificate of appeal should 
only be granted when the learned judge has a 
doubt about) some point in the case.—h. v. 
LANGLEY (1923), 17 Cr. App. Rep. 199, C. C. A. 


Sus-sect. 2.—AGAINST CONVICTION. 


5529. Special verdict of insanity—-Trial of 
Lunatics Act, 1883 (c. 38), s. 2 (1).]—R. v. VAN 
WAAS (1908), 72 J. P. Jo. 305, C. C. A. 

5530. .|}—There is an appeal against 
the special verdict allowed by sect. 2 (1) of the 
above Act.—R. v. IRBLAND, [1910] 1 K. B. 654 ; 
791. J. K. B. 388; 102 L. T. 608; 74 J. P. 206; 
26 T. L. R. 267; 54 Sol. Jo. 543; 22 Cox, C, C. 
322; 4 Cr. App. Rep. 74. 
Annotations :—Consd. Felstead v. 


Refd. RK. v. Machardy, [1911] 2 K. Bb. 
Qaten v. Auty, (1919] 2 K. B. 278. 


5931. -|—There is no appeal against 
that part of a special verdict under sect. 2 of the 
above Act, which finds deft. to be insane.—R. v. 
MACHARDY, [1911] 2 K. B. 1144; $0 1]. J. K. 3B. 
1215; 105 L. T. 556; WJ. P.6; 28 T. LR. 2; 
55 Sol. Jo. 757; 22 Cox, C. C. 6143; 6 Cr. App. 
Rep. 272, ©, C. A. 


Annotations :-—Consd. R. v. Hill (1911), 105 L. T. 751; 
Nelstead v. R., [1914] A. C. 534. 


5532. |—A special verdict given 
under sect. 2 of the above Act, is one & indivisible, 
& is a verdict of acquittal. Therefore accused 
who by the special verdict is found guilty of the 
act charged, but insane at the time is not a 
convicted person within Criminal Appeal Act, 
1907 (c. 23), s. 3, & cannot appeal from that part: 
of the verdict which finds that he was insane at 
the time of doing the act.—FELSTEAD v. R. [1914] 
A. C. 5384; 83 L. J. K. B. 11323; 111 L. T. 218; 
78 «J.P.313; 30 T. L. R. 469; 58 Sol. Jo. 534; 
24 Cox, C. C. 243; 10 Cr. App. Rep. 129, H. L. ; 
affg. S. C. sub nom. R. v. FELSTEAD (1913), 30 
T. L. R. 148, C. C. A. 

Annotations :-—-Apld. R. «. Taylor, [1915] 2 K. TB. 709. 
Refd. Oaten v. Auty, {1919] 2 K. B. 278; Public Prosocu- 
tions Director v. Beard, {1920} A. CG. 479. Mentd. Je 
Houghton, Houghton v. Houghton, [1915] 2 Ch. 173. 
5533. -|—The Ct. of Criminal Appeal 

has no jurisdiction either under Criminal Appcal 

Act, 1907 (c. 23), or in a case stated under Crown 

Cases Act, 1848 (c. 78), s. 1, to entertain an appeal 

by a person against whom a special verdict has 

been found that he was guilty of the act charged 
against him, but that he was insane at the time, 

Inasmuch as he is not a convicted person within 

the above-mentioned statutes.—R. v. TAYLOR, 

[1915] 2 K. B. 709; 84 L. J. K. B. 1671; 1138 

L. T. 513; 79 J. P. 489; 31 T. L. R. 449; 59 

Sol. Jo. 530; 25 Cox, C. C. 84; 11 Cr. App. Rep. 

198, C. C. A. 

5534, Summary conviction — As _ incorrigible 
rogue.|—-No _ appeal lies to the Ct. of Criminal 








R., [1914] A. CC. 334. 
1144. Mentd. 
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Appeal under Criminal Appeal Act, 1907 (c. 23), 
s. 20 (2), from a conviction of a person as a rogue 
& vagabond at petty sessions, where he is com- 
mitted with hard labour until the next general or 
quarter sessions of the peace as an incorrigible 
rogue under Vagrancy Act, 1824 (c. 83), s. 5, & is 
there sentenced to imprisonment with hard labour, 
although an appeal does lie under that sect. with 
leave, against’ the sentence imposed by quarter 
sessions.—R. v. Brown (1908), 72 J. P. 427; 
1 Cr. App. Rep. 85, C. CU. A. 
«[nnotation :-—Consd. R. vr. Johnson, [1909] 1 K. B. 439. 
5535. —-— -|—Applt. was convicted be- 
fore the magistrates at petty sessions of being an 
incorrigible rogue within Vagrancy Act, 1824 
(c. 23), s. 5. Although twice before convicted of 
being an idle & disorderly person, he had never 
been convicted of being a rogue & vagabond 
within sect. 4 of the Act. He was sent to quarter 
sessions to be dealt with, & was there sentenced. 
Applt. petitioned the Home Secretary against his 
sentence who referred the case to the Ct. of 
viminal Appeal under Criminal Appeal Act, 
1907 (c. 23), s. 19 (a) :—-Held + a person sentenced 
by quarter sessions as an incorrigible rogue can 
appeal against the sentence, but not against the 
conviction, & applt. not) having been ati some 
former time adjudged to be a rogue & vagabond 
& duly convicted thereof, quarter sessions had no 
power to sentence him as an incorrigible rogue.— 
R.v. JOHNSON, [1909] 1 K. B. 439; 78 L. J. KB. 





290; 100 L. T. 464; 73 J. P. 135; 25 'T. L. RR. 
229; 53 Sol. Jo. 2883; 22 Cox, C. C. 433 2 Cr. 


App. Rep. 18, ©. C. A. 
Annotation :—Consd. Rh. v. Mvans, [1915] 2 K. B. 762. 

5536. LEwIs (1910), 4 
Cr. App. Rep. 52, C. C. A. 

5537. After plea of guilty..—Only under ex- 
ceptional circumstances will the ct. be induced to 
grant leave to rcopen 4 case in which prisoner has 
pleaded guilty.—l. v. Lucas (1908), 1 Cr. App. 
Rep. 61, C. C. A. 
auton - Reid. R. v. Verney (1909), 2 Cr. App. Rep. 


5538. -|—For leave to be granted where 
applt. had pleaded guilty special circumstances 
would have to be shown, such as those where 
there was ground for saying there had been a 
mistake (LORD ALVERSTONKE, C..J.).--R. v. Brock 
(1908), 72 J. P. Jo. 365, C. C. A. 

5539. Of offences not committed./—R. v. 
VERNEY (1909), 73 J. PP. 288; 2 Cr. App. ep. 
107, C. C. A. 

Annotation :-—Refd. R. v. Alexander (1012), 76 J. DP. 215. 

5540. Plea due to mistake—Misstatement 
of law by judge.|—If deft. pleads guilty, owing to 
a misstatement of the law by the judge, the ct. 
will quash the conviction.—R. v. ALEXANDER 
(1912), 107 L. T. 240; 78J. BP. 215; 28 7T. L. R. 








_ | ar: ° v. 











200; 23 Cox, C. C. 140; 7 Cr. App. Rep. 110, 
C. C. A. 
5541. ——— -]|—On an appeal on the ground 





that applt. pleaded guilty by mistake, the ct. will 
satisfy itself on the facts whether he really did 


upon questions of fact, but in special 
cuses where there are circumstances 
which convince the ct. that, making 
all allowance for the considerations of 
the manner & demeanour of witnesses, 
the ct. below should have entered a 
arene acing it yoo one 
pee . Dv. PET ° ) 
568.—S. AF. Se na 


PART XIV. SECT. 1, SUB-SECT. 2. 


8. On oints not raised at the 
trial.|}—After the conviction of a 
prisoner, sentence was deferred pend- 


ing an appeal to the full ct. & certain 
points were reserved. After the rising 
of the ct. & during vacation the 
prisoner's attorney submitted certain 
other points to the judge in his 
chambers, & they were included in the 
special case :—~Held ;: such points were 
not properly submitted within Criminal 
Law Amendment Act, 5. 422, & could 
not be considered.—R. v. DEAN & 


132; 12 N.S. W. W.N, 141.—AUS. _ 
t. Conviction must be shoun to be 
erroneous on admitted facts.J}—On an 


application for leave to appeal to Ct- 
of Criminal Appeal it is essential that 
appct. should establish that there is 
something arising out of the admitted 
facts which indicates that the verdict 
of the jury was erroncous,—JEFFRIES 
o KR. (96), 18 W. A. L. RR. 143.— 
AUS. 
a. Not where evidence sufficient to 
ut evidence of accom- 
PLC. Jo AA OW UL1G1 Vasu VU BLalnUUU 
to a person convicted of incest where 
there was sufficient evidence to convict 
prisoner without the woman's evidence, 
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1.—The right of appeal: Sub-sects. 2 & 3. 
Sects. 2& 3.] 


not understand the effect of his plea.—R. v. 


RHODES See nt 11 Cr. App. Rep. 33, C. C. A. 
Annotation -—Refd. Rt. v. Golathan (1915), 112 L. T. 1048. 


5542. -|—In the absence of mistake, 
this ct. will not entertain an appeal after a plea 
of guilty pleaded on the advice of counsel.—R. v. 
Fornpr, [1923] 2 K. B. 400; 92 L. J. K. B. 501 ; 
128 L. T. 798; 87J.P. 76; 39 T. L. R. 322; 67 
Sol. Jo. 539; 27 Cox, ©. C. 406; 17 Cr. App. Rep. 
99, CLC. A. 








SuB-SECT. 3.—AGAINST SENTENCE OR ORDER. 

5543. Sentence fixed by law—Sentence of death 
--Criminal Appeal Act, 1907 (c. 23), s. 3.J|—R. v. 
Lorp (19608), 52 Sol. Jo. 740; 1 Cr. App. Rep. 
110; 72 J. P. Jo. 400, C. C. A. 

5544, |—The Ct. of Criminal 
Appeal has no jurisdiction to extend the time for 
appealing, or applying for leave to appeal against 
aw conviction involving sentence of death, or 
against such sentence, which is fixed by law. 

On a conviction for murder the sentence is one 
which is fixed by law, therefore there is no right 
of appeal. The commutation of the sentence to 
penal servitude for life is not a sentence of law. 
Jt is the exercise of the prerogative of mercy 
which rests with the Sovereign. It was on the 
recommendation of the Home Secretary that the 
Sovereign commuted the sentence, & from that 
there can be no appeal (Lord READING, C.J.).— 
Ri. uv. TWYNHAM (1920), 90 IL. J. K. B. 5863; 124 
L. T. 286; 85 J. P. 483 26 Cox, C. C. 678; 15 
Cr. App. Rep. 38, C. C. A. 

5545. Sentence commuted by Home Secretary—- 
Sentence of death—Commuted to penal servitude 
for life.;—R.v. Lorn, No. 5548, ante. 























5546. .|—R. v. TWYNHAM, No. 
5544, ante. 
5547. Sentence of imprisonment—Com- 





muted to detention in Borstal Institution.|-—There 
is no appeal from the commutation by the Home 
Secretary of detention in a Borstal Institution to 
ordinary imprisonment, under Prevention of 
Crime Act, 1908 (ec. 59), s. 7.—R. v. KEATING 
(1910), 103 LL. T. 38225 74 3. P. 452; 26 T. L. R. 
O86 5° 22 Cox, C. C. 343; 5 Cr. App. Rep. 181, 
©. C. A. 

5548. After plea of guilty-—Variation of sen- 
tence.|— Where prisoner appeals against a sentence 
passed upon hiin at the trial in respect of an 
offence to which he has pleaded guilty, the Ct. of 
Criminal Appeal has no power, if it is necessary 
to set that sentence aside, to substitute another 
in its place under Criminal Appeal Act, 1907 
(c. 23), s. 4 (3).—R. v. Davinson (1909), 100 L. T. 
623; 25 T. L. R. 352; 22 Cox, ©. C. 99; 2 Or. 
App. Rep. 51; 73 J. P. Jo. 100, C. C. A. 
Annotation :-—N.F. R. v. Ettridge, [1909] 2 K. B. 24. 

5549. -|—Where prisoner pleads 
guilty at his trial the Ct. of Criminal Appeal has 
power to quash the sentence passed upon him & 
to substitute such other sentence, warranted in 
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law, as they think ought to have been inflicted.— 
R. v. ErrrRipGE, [1909] 2K. B. 24; 78 L. J. K. B. 
479; 100 L. T. 624; 73 J. P. 253; 25 T. L. R. 
391; 53 Sol. Jo. 401; 22 Cox, C. C. 101; 2 
Cr. App. Rep. 62, C. C. A. 

Anoicion -—-Folld. R. v. Woodman (1909), 2 Cr. App. Rep. 


5550. Sentence on breach of recognisances.|— 
Qu.: whether under Criminal Appeal Act, 1907 
(c. 23), s. 7, there is an appeal against conviction 
for breach of a recognisance.—R. v. CALLAGHAN 
(1913), 8 Cr. App. Rep. 185, ©. C. A. 

5551. Sentence as incorrigible rogue—By quarter 
sessions.|—It. v. Brown, No. 5534, anle. 

5552. ——— .|—R. v. JonHnson, No. 5535, 
ante. 

5553. Order for payment of costs—Evidence as 
to means heard by court.|—R. v. HowarpD (1910), 
6 Cr. App. Rep. 17, C. C. A. 

5554. Order for restitution of property.|—On an 
appeal by prisoner against a conviction to the 
Ct. of Criminal Appeal in a case where an order 
for the restitution of stolen goods has been made, 
the person against whom it was made has no 
right, either under Criminal Appeal Act, 1907 
(c. 23), s. 6 (2), to apply to that ct. to annul or 
vary such order, but) can only be heard if the ct. 
proposes to annul or vary it..-R. ». HELLIort, 
[1908] 2 K. B. 452; 77 L. J. K. B. 812; 99 
L. 'T. 200; 72 J. P. 285; 24 T. L. R. 645; 52 
Sol. Jo. 585 ; 21] Cox, C. C, 6665; 1 Cr. App. Rep. 
15, C. C. A. 

As to appeal against expulsion order.|—See 
ALIENS, Vol. I1., pp. 193-197. 





Sect. 2.—TIME LIMIT FOR APPEAL— 
EXTENSION OF TIME. 

5555. Notice of appeal or of application for leave 
to appeal—On point of law.|—lh. v. WESTACOTT, 
No. 5900, post. 

5556. -|_—Where applt. was two or 
three days out of time in his appeal the ct. granted 
an extension of time to raise a point of law.—R. v. 
JACKSON (1909), 3 Cr. App. Rep. 166, C. C. A. 

5557. Ignorance of time limit.]—Applt. 
was indicted for maliciously inflicting grievous 
bodily harm upon Mary Pearson. Ie was found 
guilty, & sentenced to five years’ penal servitude. 
lle applied for leave to appeal, giving as a reason 
for the delay that he did not understand that an 
appeal had to be lodged within ten days, as he 
was completely unnerved by the severity of his 
sentence. An extension of time granted. In- 
quiries had been made about the woman Pearson. 
She married a man seventeen years ago, & left 
him to live with applit. She then left applit. & 
lived with another man, who bore the name of 
Pearson. She had been several times convicted 
for assaults, & was a common prostitute. She 
was made allowances of money by Pearson, & it 
was suggested that applt. went to attempt to 
obtain some of it. At the trial the recorder 
thought the woman was respectable, & that 
applt. had been instrumental in breaking up the 











—R. v. GALLANT (1922), 65 D. L. QR. 
538; 37 Can. Crim. Cas. 234.—CAN. 

b. After plea of guilty—On techni- 
cal point.J—In a review case the ct. 
will not, where the accused has pleaded 
guilty, upset a finding on a technical 
point.—R. vw, ~~ 


PART XIV. SECT. 1, SUB-SECT. 3. 
c. Sentence fixed by law.) — When 


a statute prescribes a definite penalty 
for an offence, the imposition of a 
penalty other than the one prescribed 
is irregular, & the conviction will be 
set aside.—Ex p. WILSON (1877), 1 
P. & B. 274.—CAN. 


PART XIV. SECT. 2. 


d. Notice of appeal or of applica- 
tion for leave to appeal—Criminal Code, 
R. S. C., 1906, c. 146, s. 1024.}-—The 


power given by above sect. to a judge 
of the Supreme Ct. of Canada, to ex- 
tend the time for the service on the 
A.-G. of notice of an appeal in reserved 
Crown case may be exercised after 
the expiration of the time limited by 
the Code for the service of such notice. 
—QGILBERT v. R. (1907), 38 S. C. R. 
207; 27 C. L. T. 158.—CAN. 


e. After verdict— Before sen- 
tence.}—After verdict, but before sen- 





Part XIV.—APPEAL TO CouRT OF CRIMINAL APPEAL. 


home :—Held: in view of the facts which had 
since come to the knowledge of the ct., the sentence 
must be reduced to eighteen months hard labour. 
a v. DICKINSON (1909), 2 Cr. App. Rep. 78, 
% C. A. 

5558. Appeal not entered on ground of 
expense.|—Extension of time for appealing was 
allowed on the ground that at the time of his 
conviction applt. was under the impression that 
to appeal against his conviction would entail 
expense which he was unable to mect.—R. v. 
VILLARS (1909), 3 Cr. App. Rep. 246, C. C. A. 

5559. ——— Term of detention as _ habitual 
criminal— Within discretion of Home Secretary.|— 
R. v. ASTON (1910), 4 Cr. App. Rep. 19, C. C. A. 

5560. Effect of long delay—-Discretion of 
court.|—The Ct. of Criminal Appeal will 
require substantial reasons to be advanced before 
they will grant an extension of time for giving 
notice of appeal, or of application for leave to 
appeal, under Criminal Appeal Act, 1907 (c. 23), 
s. 7 (1), at all events where the delay is other 
than slight.—R. v. RuopeEs (1910), 74 J. P. 380 ; 
5 Cr. App. Rep. 35, ©. C. A. 

Annotation :-—Retd. R.v Rigby (1923), 128 L. T. 800. 


5561. ——- Interests of prisoner in other 
hands.|—When the yvround of an appln. for 
extension of time for leave to appeal is that applt. 
believed that his interests were in other hands. 
the ct. will not entertain the appIn. when there 
has been undue delay.—R. v. WILLIAMS (1911), 
6 Cr. App. Rep. 158, C. C. A. 

5562. .|—Applt. was convicted 
of housebreaking, & was sentenced to imprison- 
ment. Applt. had served that sentence & was 
released from prison six months before the appln. 
His character had been good. Applt. was a 
soldier, & the case had now been taken up on his 
behalf by some of the officers of his regiment, 
who had appealed to the Home Office. Some 
suspicion was thrown on another man in the same 
regiment, who had been convicted of other stealing ; 
with the property stolen by him was found one 
of the articles stolen in the housebreaking for 
which the applt. was convicted :—Held: leave 
to appeal would be granted.—-R. v. WitLtAMs 
(1912), 8 Cr. App. Rep. 71, C. CG. A. 

5563. -|}—When an applin. is made 
much out of time, the et. will only grant it for 
strong reasons.—R. v7. WATSON (1912), 8 Cr. App. 
Rep. 45, ©. C. A. 

5564. Prisoner with bad record.|—R. v. 
HARTLEY (1913), 9 Cr. App. Rep. 218, C. C. A. 









































5565. ——— Conviction against co-offender--— 
quashed.|—R. v. PriesrLEY (1914), 10 Cr. App. 
Rep. 37, C. C. A. 

5566. Discretion of court.|-—If the ct. 


thinks that there was no case to be put to the 
jury it will quash the conviction. 
if the ct. thinks there has been a miscarriage 


rte 


tence, it is too late to move for a 














made within a reasonable time.—R. v. 
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of justice in respect of which there is no appeal, 
it will order facilities for an appeal to be given.— 
R. v. JACKSON & RieyNoups (alias RopER) (1914), 
10 Cr. App. Rep. 28, C. C. A. 

5567. ——-- —-—.]|—The ct. will not) entertain 
an applin. for extension of time for leave to appeal 
except on strong grounds.—R. v¢. RiGgBy (1923), 
128 L. T. 800; 87 J. P. 128; 39 T. L. BR. 453 ; 
67 Sol. Jo. G81; 27 Cox, C. C. 4113 17 Cr. App. 
Rep. 111, 0. CG. A. 

5568. }—The ct. only grants an 
extension of time for appealing in exceptional 
cases.— KR. v. Moore (1923), 17 Cr. App. Rep. 
155, ©. C. A. 

5569. No power when sentence of death 
passed.|— The (Ct. of Criminal Appeal may 
amend a notice of an appln. for leave to appeal 
against a conviction on grounds involving ques- 
tions of fact, duly given under Criminal Appeal 
Act, 1907 (c. 23), 5. 7 (1), into a notice of appeal 
involving grounds of law only. On an applin. 
for leave to appeal against a conviction for murder, 
where it appeared there were grounds of law which 
could be argued in favour of applt. the ct. made 
such an amendment, as by sect. 7 of the Act they 
were prevented from extending the time for giving 
notice of appeal.—Kh. vu. Mrap (1909), 73 J. P. 











wen 





1923; 53 Sol Jo. 3783 2 Cr. App. Rep, 47, CG. CG. A. 
5570. - ~=—, |-—R. oo. TPwyniam, No. 5544, 
ante, 


SECT. 3.—NOTICE OF APPEAL. 





5571. Grounds of appeal-—Reference to court 
when insufficient.|—R. v. OLIVER, No. 5598, 
post. 

5572. Should be stated in  notice.]-— 


Grounds of appeal should be stated in the notice 
of appeal & not in written statements addressed 
to the ct.—R. v. SIMPKINS (1922), 17 Cr. App. Rep. 
teiCeGuds 

5573. —~— In general terms When short- 
hand notes not yet available for counsel.|—Kven 
when the shorthand note of the trial is not in 
counsel’s hands, notice of appeal must state, at 
least generally, the grounds & particulars reled 
upon.—Kh. v7. ADLER (1923), 17 Cr. App. Rep. 105, 
C. C. A. 

5574. Not stated in the notice—-Must be 
stated to court.|/—When an appeal to the Ct. 
of Criminal Appeal is to be supported on a ground 
not stated in the notice, it should be mentioned 
in counsel’s opening.—R. v. LEE Kun (1916), 32 
T. L. R. 2253 11 Cr. App. Rep. 298, C. C. A. 

5575. Misdirection—Particulars must be 
given with notice.|—Particulars of misdirection 
alleged as a ground of appeal should be given in 
the notice of appeal. 

The ct. should always have particulars of the 














5572i. Should be stated in notice. } 





reserved case.-—R. v. PERTELLA, R. v. 
oan CHUNG (1908), 14 B. C. RR. 43. 


f. Effect of long delay — 
After sentence served.}-—-There is no 
general rule that after serving his 
sentence a prisoner is absolutely dis- 
qualified from moving for a new trial 
on the ground that the verdict was 
ugainst the weight of evidence. An 
application for a new trial on this 
ground must be made promptly; & 
he fact that, with the assent of the 
Crown, leave has been granted by the 
Supreme Ct. to move the Ct. of Appeal 
for a new trial does not bind the Ct. 
of Appeal to go into the merits of the 
case if the application has not been 





HuUGHES (1909), 29 N. Z. LL. Re 239.— 
N.Z 


PART XIV. SECT. 3. 

5571 i. Grounds of appeal—Reference 
to cuurt when insufficient.J-—Notice of 
appeal from a conviction for stealing 
in a dwelling-house disclosed that the 
only ground of appeal was whether 
identification could be proved by evi- 
dence of finger prints. The Registrar, 
considering that point of law was 
settled by authority, referred the 
appeal to the ct. for summary deter- 
mination, & the ct. dismissed the 
appeal summarily as frivolous.—R. v. 
cee (No. 2), (1914] 8S. R. Q. 274.— 


‘The representative of the Crown 
should be served with a notice of 
motion setting out the grounds of 
appeal.—R. v. Lar Ping (1904), 25 
CG. L. T. 22; 113. C. R. 102.—CAN. 


5572 ii. -—-—-=«J—In all cases 
where leave to appeal is applied for, 
ample notice of the application must 
be given to the A.-G., & the notice of 
motion should set forth the grounds 
relied on.—R. v. VANBUSKIRK POIRIER 
(1920), 48 N. B. R. 243; 57 DL RR. 
513.—CAN. 

6575 i. Misdirection—Particu- 
lars must be given with notice. -—-When, 
In a cednal appeal it is intended to 
rely on alleged misdirection, orto object 
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misdirection complained of; but the ct. has a 
discretion in the matter (LORD READING, C.J.).— 
R. v. ANON. (1916), 12 Cr. App. Rep. 7, ©. C. A. 

5576. -|—Substantial particu- 
lars of misdirection or of other objections to the 
summing up must always be set out in, or sent 
to the Registrar of the Ct. of Criminal Appeal 
with, the notice of appeal. If required, the 
Registrar will ask for further & better particulars. 
—WyMAN v. WYMAN (1918), 13 Cr. App. Rep. 163, 
C.C. A. 

5577. -|—In appeals on the 
ground of misdirection, the extent of the mis- 
direction suggested should be carefully stated.— 
R. v. HOOLEY, MACDONALD & WALLIS (1922), 92 
L. J. K. B. 78; sub nom. R. v. HootEy, R. v. 
MACDONALD, R. v. Was, 127 L. T. 228; 87 
J,.P.4; 38 T. ~. R. 724; 27 Cox, C. C. 248; 
16 Or. App. Rep. 171, C. C. A. 

Annotation :—-Refd. I. v. Jones (1922), 16 Cr. App. Rep. 95. 

5578. Withdrawal of notice of abandonment of 
appen’. R.v. BARKER (1910), 5 Cr. App. Rep. 288, 
C.C. A. 

5579. .|—The reinstatement of an aban- 
doned appeal is entirely at the discretion of the 
are v. PITMAN (1916), 12 Cr. App. Rep. 14, 
» C. A. 

Annotations :—Apld. R. v. Cox (1920), 15 Cr. App. Cas. 36. 

Mentd. R. +. Moore (1923), 17 Cr. App. Rep. 155. 

5580. -|—The ct. will only exceptionally 
allow a notice of abandonment of appeal to be 
Sera v. Cox (1920), 15 Cr. App. Rep. 

5581, -|—Special circumstances must exist 
before the Ct. of Criminal Appeal will grant 
leave to withdraw a notice of the abandonment 
of an appeal & will allow the appeal to proceed.— 
R. v. SLOAN, R. ve. WADDINGTON (1923), 87 J. P. 
563; 39 T. L. R. 1735 67 Sol. Jo, 408, C. C. A. 

9582. Form of notice—-Application against sen- 
tence-——Intention to appeal against conviction.|— 
If a notice of appIn. for leave to appeal, though 
In form an appIn. as to sentence, is in fact intended 
as an appln. against conviction, the ct. may treat 
it. as such.—Kt. v. MILBURN (1909), 2 Cr. App. Rep. 
152, 6. C. A. 

5583. Amendment of notice—From fact to point 
of law.|—R. v. Man, No. 5569, ante. 
































Sect. 4.—PROCEDURE AT HEARING. 
SUB-SECT. 1.--IN GENERAL. 

5584. Leave must be obtained when necessary. | 
—The Ct. of Criminal Appeal will not hear an 
appeal against conviction for which its leave is 
necessary, unless such leave has been formally 
asked.—-R. v. SCHEFFER (1914), 11 Cr. App. Rep. 1. 

5585. Presence of appellant—Appeal involving 
questions of fact.|—Where an appeal to the Ct. 


to the summing up of a judge at the 
trial, substantial particulars of the 
misdirection & of any other objection 
to the summiug up must be clearly 


additional grounds of appeal, & the ct. 
granted leave.—R. v. 
(1915), S. R. Q. 115.—AUS. 


CRIMINAL LAW AND PROCEDURE. 


of Criminal Appeal involves questions of fact & 
prisoner desires to be present, the ct. has no power 
under Criminal Appeal Act, 1907 (c. 23), s. 11 (1), 
1o hear the appeal in his absence.—R. v. DUN- 
LEAVEY, [1909] 1 K. B. 200; 78 L. J. K. B. 359 ; 
100 L. T. 240; 73 J. P. 563; 21 Cox, C. C. 760; 
1 Cr. App. Rep. 212, C. C. A. 

5586. Hearing in camera—Conviction for incest.] 
—Punishment of Incest Act, 1908 (c. 45), s. 5, 
applies to proccedings in the Ct. of Criminal 
Appeal.—R. v. PRIESTLEY (1922), 127 L. T. 22); 
16 Cr. App. Rep. 1438, 0. C. A. 

See, now, Criminal Law Amendment Act, 1922 

(c. 56), 8. 
Conviction under Defence of Realm 
Amendment Act, 1915 (c. 34), s. 1 (3).]—R. v. M. 
(1915), 32 T. IL. R. 13; 11 Cr. App. Rep. 207, 
C. 0. A. 

5588. ——- ———-.|—-ANon. (1915), 11 Cr. App. 
Rep. 281, C. C. A. 

5589. Adjournment of appeal—Judge at trial a 
member of the court.|—The ct. has a discretion 
in granting an adjournment on the ground of 
one of its members having been the judge at the 
trial.—R. v. SHARMAN (alias SUTHERLAND) (1918), 
9 Cr. App. Rep. 131, C. C. A. 

5590. ——.|— R. v. BENNETT, R. v. 
NEWTON (1913), 9 Cr. App. Rep. 146; 77 J.P. Jo. 
508, C. C. A. 

5591. To enable witness to be called.|— 
In a proper case the ct. will adjourn the hearing 
of an appln., & permit the name of a prospective 
witness not. to be mentioned in public if it is duly 
supplied to the registrar.—R. v. GORDON, HICKSON, 
Wiis & HARRIS (1913), 8 Cr. App. Rep. 237, 
C. C. A. 

5592. For trial of further indictments.)—. 
R. v. Laycock (1911), 6 Cr. App. Rep. 209, C. C. A. 

5593. Notice of intended application to be 
given.|—An appln. for adjournment of a case 
likely to last some time should be notified to the 
ct. some days before its sitting.—R. v. ROBERTS 
(1917), 12 Cr. App. Rep. 252. 

5594. Only one counsel heard—For appellant.|— 
R. v. WEAVER (1908), 1 Cr. App. Rep. 12; 72 
J.P. Jo. 256, C. C. A. 

5595. ——.]—The ct. will only hear one 
counsel for applt.—R.. v. REYNOLDs (1910), 6 Cr. 
App. Rep. 28, C. C. A. 

5596. Duty of counsel—As to personal investiga- 
tion of facts.|—Counsel ought not to inform the 
ct. of any facts he has personally investigated in 
the course of preparing the appeal.—R. v. BEN- 
JAMIN (1913), 8 Cr. App. Hep. 146, C. C. A. 

5597. Separate judgments may be delivered.|— 
R. v. KERR (1921), 15 Cr. App. Rep. 165, C. C. A. 

5598. Summary determination of appeals 
Neither side represented——-Criminal Appeal Act, 
1907 (ce. 23), s. 15 (2).]—-R. v. OLIVER (1908), 1 Cr. 
App. Rep. 45; 72 J.P. Jo. 840, C. C. A. 

5599. ——.|—R. v. Rye (1909), 2 Cr. 
App. Rep. 155, C. C. A. 

5600. Application to single judge—Reference to 
































k. ——~-.]— R. v. RIEL (No. 
(1885), 1 Terr. L.. It. 20.—-CAN. 


GLASS (1877), 21 


1) 
WALKER (No. 1) 


], ——.]-—~—R. %. 


stated in the notice of the appeal, or 
sent to the Registrar with the notice of 
the appeal.—R. v. TEMPLETON, [1922] 
St. R. Qd. 165.—AUS. 

g. Amendment of notice — Adding 
grounds of appeal.}—~Prisoner meye 
notice of appeal within the specified 
time. Counsel was assigned to prisoner 
after that time. On hearing of the 
appeal, counsel moved to amend the 
notice of appeal by adding several 


PART XIV. SECT. 4, SUB-SECT. 1. 


h. Presence of appellant.) — Where 
a person is detained in a State gaol 
under a sentence of a State Ct., the 
High Ct. has no jurisdiction to order 
him to be allowed to come before the 
High Ct. in order that he may per- 
sonally apply for leave to appeal from 
a judgment of a court of that State.—- 
HORWITZ v. CONNOR (1908), 6 C. L. R. 
38.—-AUS., 


L. ©. J. 245.—-CAN. 


m. Right to begin.}—On _ special 
cases reserved at Criminal Trials, the 
pay. at whose instance the case has 

een reserved has the right to begin.— 
Moe (1886), 12 V. lL. R. 134. 


n. Only one counsel heard—On either 
side.}—In reserved criminal cases, only 
one counsel will be heard on either 


Part XIV.—APpPpEAL TO CouRT oF CRIMINAL APPEAL. 


full court—Criminal Appeal Act, 1907 (c. 23), s. 17.} 
—Where an appln. under sect. 17 of the above 
Act, is made to a judge of the Ct. of Criminal 
Appeal, he can, in his discretion, refer the appln. 
to the ct. It is better that such applns. should 
come before the ct.—R. v. MuNNs (1908), 24 
. a ‘i 627; 1Cr. App. Rep. 4; 72 J. P. Jo. 244, 

5601. |—Where a prima facie 
case for further inquiry, not set up before the 
single Appeal Judge, is mado out to the ct. it 
will grant leave to appeal.—R. v. GEORGE (1909), 
2 Cr. App. Rep. 282, 0. C. A. 











5602. -—— Appeal from decision.|—R. v. 
Munns, No. 5600, ante. 
5603. R. v. OSBORNE (1908), 1 




















Cr. App. Rep. 133, C. C. A. 
5604. -|—We notice that there is a 
tendency on the part of appcts., who wish to appeal 
to this ct. from the decision of a judge refusing 
leave to appeal, to send in a statement which is 
frequently a mere repetition of the statement 
which has been made to the judge, & considered 
by him. That practice is useless, because the 
statement made to the judge is already before the 
ct.. & the only value of sending in a further state- 
ment is where there is additional matter or new 
matter which appct. wishes to bring before the ct. 
(KARL OF READING, U.J.).—R. v. Piacorr (1920), 
15 Cr. App. Rep. 35, C. C. A. 
annotation PD Refd. R. v. Young (1923), 129 L. T. 64. 

5605. -|—When applying for leave to 
appeal, an appct. should not submit to the Ct. 
of Criminal Appeal a statement repeating the 
matters already submitted to the judge who refused 
his appln., as the statement: made to the judge is 
already before the ct.—R. v. YounG (19238), 129 
I. T. 643 87 J. P. 13823 27 Cox, C. 0. 423; 17 
Cr. App. Rep. 181, C. C. A. 











SUB-SECT. 2.—APPEALS AGAINST SENTENCE. 
A. In General. 

5606. Sentence of whipping — Postponement 
pending appeal—Criminal Appeal Act, 1907 (c. 23), 
s. 7 (2).]—R. v. Srorey (1908), 72 J. P. Jo. 269. 

5607. Treatment of prisoners awaiting appeal— 
Special treatment of prisoners in second division.]— 
A person sentenced. to imprisonment in the second 
division who appeals to the Ct. of Criminal Appeal 
Is “‘ specially treated ’? under Criminal Appeal Act, 
1907 (c. 23), s. 14.—R. v. GYLEE (1908), 73 J. P. 
723; 1 Cr. App. Rep. 242, C. C. A. 

5608. Legal aid—Discretion of court to grant, ]— 
Where prisoner appeals against sentence, legal aid 
under Criminal Appeal Act, 1907 (c. 23), s. 10, 
will only be granted in exceptional cases, for, on 
appeal against sentence, as a rule such aid will be 
Or no assistance to prisoner.—R. v. CRAWLEY 
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(1908), 72 J. P. 270; 24 T. L. R. 6203; 1 Cr. App. 
Rep. 4, C. 0. A. 

5609. Duty of counsel for prosecution—Matters 
affecting sentence.|—IRt. v. STannina (1909), 2 
Cr. App. Rep. 5, C. C. A. 

5610. -|—(1) It is the duty of counsel 
for resp. to inform the ct. of all details justifying 
the sentence under appeal. 

(2) When the judge is not wrong in principle, 
it is not the practice of this ct. to say that the 
number of years to which prisoner is sentenced is 
too great (per Cun).—R. v. WILSON (1909), 3 Cr. 
App. Rep. 8, ©. C. A. 

5611. Alteration of sentence—-When prosecution 
not represented.|—R. v. GULSTON (1908), 1 Cr. 
App. Rep. 165; 72 J.P. Jo. 556, C. GC. A. 

5612. .|—If on an appln. for leave to 
appeal against a sentence the Ct. of Criminal 
Appeal is of opinion that the sentence ought. to be 
varied to a slight extent, & the alteration is one 
against which nothing could be urged by the 
prosecution if present, the ct. will deal with the 
question of such alteration on the appln. for leave 
to appeal, notwithstanding that the prosecution 
are not represented at such appIn.—R. v. JOWSEY 
(1915), $4 L. J. K. B. 2018; 114 LL. T. 2413 31 
T. L. BR. 6382 3 25 Cox, C. C. 2773 11 Cr. App. Rep. 
241, C0. C. A. 

5613. Court below without jurisdiction— 
Whether Criminal Appeal Act, 1907 (c. 23), s. 4 (3), 
applicable.|-—R. vo. HALES, No. 3090, ante. 

5614. Appeal against sentence only-——Treated as 
appeal against conviction.|—Jt. ». MILBURN, No. 
D582, ante. 

5615. }—The ct. may, proprio motu, 
order an appeal against conviction to be argued, 
though none has been presented.—RKh. v. WILLIAMS 
(OTHERWISE EMBLETON) (1916), 12 Cr. App. Rep. 
6,0. CL. A. 

5616. Appeal against conviction only—Treated 
as appeal against sentence.|-—Where applt. ap- 
pealed against conviction on a point of law, but 
was bound to have obtained leave to appeal against 
sentence if the point of law had not been raised, 
he ought to be in the same position as if he had 
obtained leave to appeal & his sentence may be 
reduced.—R. v. SAUNDERS (1916), 12 Cr. App. Rep. 
5&, CO. CO. A, 

Annotation :—Mentd. Judicial Note, [1916] W. N. 232. 























B. Commencement of Sentence. 


5617. Sentence ordered to run from date of 
conviction—When leave to appeal granted./—lh. 
v. PETERS (1908), 1 Cr. App. Rep. 141, GC. ©. A. 

5618. »|—The general rule of this ct. 
is to allow sentence to run from the date of con- 
viction only when leave to appeal has been given.— 
R. v. SmitH (1915), 11 Cr. App. Rep. 81, ©. C. A. 

5619. Not when leave obtained by 
misrepresentation.|—R. v. WHEATLEY (1919), 14 
Cr. App. Rep. 124; 84 J. P.Jo.5, C. GC. A. 














side.—R, v. PackER (1864), 3 N. 8S, W. 
8. C. R. 40.—AUS. 


0. Appeal .affirmed by same judges.] 
——A criminal case reserved on points 
of law was argued before the Chief 
Justice & a judge of the Ct. of Q. B., 
& on appeal the same judges affirmed 
the conviction. The full ct. should be 
constituted of the Chief Justice & two 
puisne judges. On appeal to the 
Supreme Ct., under 38 Vict. c. 11,8. 49: 
——Held; although the conviction had 
been affirmed by but two judges, the 
decision was unanimous, &, therefore, 
not appealable.—AMER v. It. (1879), 2 
Ss. C, R. 592.—CAN. 


Pp. Presiding judge at trial should 


not sit on appeal.|— The judge who pre- 
sided at the trial should not sit as a 
member of the Ct. of Criminal Appeal. 
—HiRON v. LORD ADVOCATE, [1914] 
Ss. C. (J.) 7.—-SCOT. * 


PART XIV. SECT. 4, SUB-SECT. 2.—A. 


q. Legal aid—Whether full court 
power to cad hes a ct. has no power 
to assign legal aid to impecunious 
prisoner appealing or secking leave to 
tt under Crimes Act (No. 2637), 
1915.—R. v. Smritu, [1920] V. L. R. 
177.—AUS. 

r. Wrong principle muat be shown.) 
—On an application for leave to 
appeal against sentence after con- 


viction it must be shown, before leave 
will be granted, thut there was some- 
thing wrong in principle in the sentence, 
—GRAYSON v. Kt, (1920), 22 W. A. L. &t. 
37.—AUS. 


PART XIV. SECT. 4, SUB-SECT. 2.—B. 


s. Sentence ordered to run from 
date of conviction—Bail pending appeal 
—Escape.|—Deft. was convicted of 
assault & sentenced to 30 days’ im- 
prisonment. He entered upon his 
sentence, but on the following day was 
admitted to bail pending an appeal 
which was heard six weeks later 
when it was held that the appeal did 
not lie. Deft. was in ct. & left without 
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Sect. 4.—Procedure at hearing: Sub-sect. 2, B. 
Sect. 5: Sub-sect. 1, A. & B.; sub-sect. 2, A.) 


5620. |—If leave to appeal 
against sentence is obtained by misrepresentation, 
sentence will not run from the date of conviction.— 
R. v. FENLEY (1920), 15 Cr. App. Rep. 118, C. C. A. 

5621. Sentence of imprisonment in second 
division.|—-In the case of first offenders sentenced 
to imprisonment in the second division the ct. is 
inclined to allow sentence to run from the date 
of conviction.—R. v. DyvER, BELLAMY & WAKE- 
FIELD (1909), 2 Cr. App. Rep. 174, C. C. A. 

5622. -]—The ct. leans to allowing 
sentences of imprisonment in the second division 
to run from the date of conviction. 

Resps. are not entitled to be heard on applns. for 
such relief.—R. v. MASON (1919), 14 Cr. App. Rep. 
126; 84 J. P. Jo. 5, C. C. A. 

5623. ——— Time in prison awaiting trial 
reckoned.|—H. v. GuLSTON, No. 5611, ante. 

5624. }—R. v. RANDLES (1908), 1 
Cr. App. Rep. 194, C. C. A. 

5625. Not on ground of good character. |— 
Previous good character is not a ground for allow- 
ing sentence to run from conviction.—R. v. 
O’SULLIVAN (1908), 1 Cr. App. Rep. 35, C. C. A. 

5626. ——— Not where appeal adjourned to suit 
counsel.|—Where an appln. for leave to appeal is 
deferred to suit the convenience of counsel & is 
afterwards heard & dismissed, the ct. will not order 
the sentence to date from the conviction.—R. v. 
Park, R. v. Witty (1915), 32 T. L. R. 157; 11 
Cr. App. Rep. 304, C. C. A. 

5627. Although prosecution not repre- 
sented.|—When the ct. is satisfied that a verdict 
was reasonable in view of the proved facts, it will 
not grant leave to appeal because the judge did 
not direct the jury on the alleged absence of motive 
ee part or refer to his previous good char- 
acter. 

The Ct. of Criminal Appeal, on dismissing an 
appln. for leave for appeal, may, notwithstanding 
that the prosecution is not represented, order that 
the sentence imposed on appct. shall run from the 
date of conviction.—kK. v. BROWNHILL (1912), 29 
T. L. R. 156; 8 Cr. App. Rep, 118; 76 J. P. Jo. 
616, C. C. A. 

5628. Prosecution not entitled to be heard 
on application.|—R. v. Mason, No. 5622, ante. 

5629. Sentence ordered to run from date of entry 
of case in list—Adjournments.|—R. v. Boyp 



































interference, remaining at large for 5630 ii. 





-}-—A question of fact or 


CRIMINAL LAW AND PROCEDURE. 


(1908), 1 Cr. App. Rep. 64; 72 J. P. Jo. 352, 
Cc. C. A. 





SEcr. 5.—SCOPE OF INQUIRY. 
SuB-SEcT. 1.—MATTERS DEALT WITH AT TRIAL. 
A. Matters left to and decided by Jury. 


5630. Whether court will review verdict.}/—R. 
v. TOWLER (1908), 1 Cr. App. Rep. 34, C. C. A. 

5631. .|—The ct. will not entertain a point 
submitted to the jury with a proper direction.— 
R. v. Pays (1908), 1 Cr. App. Rep. 48, C. C. A. 

5632. .|—R. v. MARTIN, No. 5993, post. 

5633. .|—An alibi will not be re-tried by 
the Ct. of Criminal Appeal.—R. v. PopE (1909), 2 
Cr. App. Rep. 22, C. C. A. 

5634. -|—When the defence is mistaken 
identity, if it is put properly to the jury the ct. 
will not set the verdict aside. The jury are the 
judges of fact. Criminal Appeal Act, 1907 (c. 23), 
was never meant to substitute another form of 
trial for trial by jury.—R. v. Simpson (1909), 2 

x. App. Rep. 128, C. C. A. 

5635. -|—The ct. does not sit to try cases 
over again (per Cun.).—R. v. JENKINS (1909), 2 
Cr. App. Rep. 247, ©. GC. A. 

5636. |—R. v. Enomunpbs (1909), 25 T. L. R. 
658; 2 Cr. App. Rep. 257, C. C. A. 

5637. .}—Where the facts are all consistent 
with guilt, & some inconsistent with innocence, the 
et. will not interfere with the verdict.—R. v. 
WooDBRIDUE (1909), 2 Cr. App. Rep. 321, C. C. A. 

5638. —-—.]—The ct. will not review a verdict 
when the defence of accident has been properly 
put before the jury.—R. v. ATHERTON (1909), 3 
Cr. App. Rep. 84, ©. C. A. 

5639. .|—We do not sit to try cases where 
something was not proved which could have been 
proved, & in this case we think there was no 
ground whatever for saying applt. was not 
properly convicted (per Cur.).—h. v. SAUNDERS 
(1909), 3 Cr. App. Rep. 227, ©. C. A. 

5640. -|—When there has been a proper 
direction to the jury it is not the usual practice 
of this ct. to interfere with the jury’s verdict & 
to re-try the case. It is only in very exceptional 
cases that this rule will be departed from. 

It must not be supposed that the fact that a 
judge disapproved of the verdict of the jury would 
alone be sufficient to upset a conviction.—R. v. 
ScHRAGER (1911), 6 Cr. App. Rep. 253, C. C. A. 



































doubtful whether any question except 


three months, when he was re-arrested 
& taken to ir to complete his sen- 
tence :-—Held: (1) re-arrest: was justi- 
fied, for his failure to return to custody 
when his appeal failed constituted in 
law an escape, & made him Hable to 
serve the uncompleted portion of the 
original sentence, as well as to the 
punishment, if any, to be awarded for 
the escape itself; (2) having obtained 
his liberty on bail on his own motion 
ending the appeal, he could not be 

eard to say, though the proccedings 
were not justified, that he had not 
been out on bail during this period, 
which, therefore, was not to be 
reckoned as part of his sentcence.— 
iy v. Rapp (1914), 31 0. Le. RR. 11T.— 


PART XIV. SECT. 5, SUB-SECT. 1.—A. 


5680 i. Whether court will review ver- 
dict.)—-The ct. has no inclination to 
control or interfere with the verdict 
of a jury, where there is conflicting or 
circumstantial evidence, & the case 
has been legally tried & properly & 
fairly submitted to them.—R. v, 
DowseY (1866), 2 Old. 93.—CAN. 


of mixed fact & law, can not be dealt. 
with by the ct.--R. vo. WAKELYN 
(1913), 23 W. L. RR. 807; 10 D. L. R. 
455; 4 W. W. R. 170; 21 Can. Crim. 
1as. 111.—CAN. 


_ $630 iii. -]—Under Code of Criin- 
inal Procedure, s. 418, an appeal in a 
case tried by a jury lies on matters of 
law only, & the ct. has no power to try 
the uccused on matters of fact.— 
WAFADAR KHAN v. R, (1894), I. L. R. 
21 Cale. 955.—IND. 


5630 iv. -J—On an application 
by a convicted person to the Supreme 
Ct. under The Criminal Code Act, 1893, 
8. 416, for leave to apply to the Ct. of 
Appeal for a new trial on the ground 
that the verdict was against the weight 
of evidence, the judge should consider 
whether there is a reasonable prospect 
of the Ct. of Appeal granting a new 
trial. If it is clearly not arguable that 
the verdict is against the weight of 
evidence, the application ought to be 
refused.—R. v. 
N. Z. L. Ty 861.—N.Z. 


t. ——— Where dissent in court 
below.J—In a criminal appeal, it is 








RODERSON (1905), 25 


that upon which there was a dissent 
in the court below could be reviewed 
on an appeal to the supreme ct.-— 
Poe v. R. (1912), 47 S.C. RR. 2. 
CA e 








u. -}—Where the ct. ap» 
pealed from has affirmed the refusal 
to reserve a case moved for at a criminal 
trial on two grounds, & is unanimous 
as to one of such grounds but not as 
to the uther, the Supreme Ct. can only 
take into consideration the ground of 
motion in which there was dissent.— 
McINTosH v. RK. (1894), 23 8. Cc. RR. 
180.—CAN. 





a. —--—.}—In an appeal taken 
to the Supreme Ct. the subject of 
appeal is restricted to the matters upon 
which there was a judicial dissent in 
the provincial ct.—Rh. v. PICARIELLO 
& LASSANDRO, [1923] 1 W. W. R. 
1489; [1923] 2 D. L. R. 706; 39 Can. 
Crim. Cas. 229.—CAN. 

b. Case stated must contain all facts.) 
—A case reserved for Ct. of Appeal 
must contain all the findings of fact 
upon which the judge below based his 
decision. —R. v. STEERS (1918), 26 
B. C. I. 334.—CAN. 


PART XIV.—APPEAL TO COURT OF CRIMINAL APPEAL. 


5641. ——.]—R. v. Hancox, No. 5780, post. 
5642. ——.|—-R. v. BROWNHILL, No. 5627, anfe. 


5643. ———.|—_lt. v. HAND (1913), 48 L. Jo. 1386, 
C. OC. A. 


B. Defence of Insanity. 

5644. Whether appeal allowable.|—R. v. JEFFER- 
SON, No. 5513, ante. 

5645. ~The ct. will not entertain an 
appin. for leave to appeal on the ground of insanity 
unless a strong primd facie case is made out.— 
R. v. JESSHOPE (1910), 5 Cr. App. Rep. 1, C. C. A. 


Annotations :-—Refd. R. v. Loake (1911), 7 Cr. App. Rep. 
71; R. wv. Lumb (1912), 7 Cr. App. Rep. 263; WK. v. Boss 
(1921), 16 Cr. App. Rep. 71. 


5646. -]—Where a defence of insanity has 
been suggested but not proved, & has not been 
accepted by the jury, this ct. will not interfcre.— 
RK. v. ATHERLEY (1909), 3 Cr. App. Rep. 165, 
©. CG. A. 

5647. -.|—The onus of proving insanity is 
upon the defence, it is not for the Ct. of Criminal 
Appeal, but for the jury to deal with the question 
of prisoner’s sanity or insanity.—R. v. SMITH 
(1910), 6 Cr. App. Rep. 19, C. C. A. 


Annotation :--Refd. R. v. Abramovitch (1912), 7 Cr. App. 
Rep. 145. 


5648. -|—Where there is conflicting evidence 
as to prisoner’s sanity, the ct. will not interfere 
on the ground that the judge took a view against 
insanity, if he directed the jury properly on the 
principles which should guide them.—Rh. v. 
MARSLAND (1911), 7 Cr. App. Rep. 77, C. C. A. 

5649. J—The ct. will not grant an applIn. 
for leave to appeal on the ground that applt. was 
temporarily insane when he committed the crime, 
when that suggestion has been properly dealt with 
at the trial.—R. v. CoLuins (1911), 6 Cr. App. Rep. 
1938, ©. GC. A. 

5650. .J—When the defence of insanity has 
been properly left to the jury, the ct. will not as a 
rule reconsider the verdict.—R. v. LAw (1913), 9 
Cr. App. Rep. 246, C. CG. A. 

5651. |—When the only defence at the 
trial was that of insanity the ct. will not allow an 
appeal on the fact.-—R. v. TLMORNLEY (1915), 11 
Cr. App. Rep. 270, C. C. A. 

5652. -|—When the defence of insanity has 
been sect up at the trial, it is only in exceptional 
circumstances that this ct. will hear any further 
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evidence on that subject.—R. v. PERRy (1919), 

14 Cr. App. Rep. 48, C. C. A. 

5653. Powers of Home Secretary.|—Where 

a defence of insanity has not been accepted by 

the jury at the trial, the Ct. of Criminal Appeal 

will not interfere except on conclusive proof. 

The large powers possessed by the Home Secretary 

remain untouched in any way by the Act con- 

stituting this ct.—R. v. Jones (1910), 4 Cr. App. 

Rep. 207, C. C. A. 

Annotation :---Refd. RK. v. True (1922), 127 L. T. 561. 
5654. -|—Where a defence of in- 

sanity has been left with a proper direction to the 

jury at the trial, the ct. will not act upon fresh 
evidence tendered to prove insanity unless legal 
insanity be clearly proved. The suggestion that 
applt.’s family history points to insanity in his 
case should be made to the Home Secretary.— 

R. v. LOAKE (1911), 7 Cr. App. Rep. 71, C. C. A. 

Annotation -— Refd. 2. v. Lumb (1912), 7 Cr. App. Rep. 263. 
5655. J—Where, after a trial, fresh 

evidence as to prisoner's insanity is forthcoming, 

this ct. will, in its discretion, leave the case to be 
dealt with by the Home Secretary, if he thinks 
fit to do so.—R. v. LuMB (1912), 7 Cr. App. Kep. 

263, C. C. A. 

Annotations :—Folld. R. v. Boss (1921), 16 Cr. App. Rep. 71. 
Refd. RK. r. McLaren (1913), 9 Cr. App. Rep. 107; R. v. 
Tellett (1921), 15 Cr. App. Rep. 159. 

5656. J|—R. v. Boss (1021), 16 Cr. 

App. Rep. 71, C. C. A. 























SuB-SkcT. 2.—MATTERS NOT RAISED AT TRIAL. 
A. Specific Defence not ratsed. 

5657. Whether appeal allowable.|—The ct. will 
not entertain a defence of payment over of money 
not set up at the trial.—lh. v. CoorER (1909), 3 
Cr. App. Rep. 100, C. C. A. 

5658. .|—When the defence of insanity has 
been successfully set up at the trial, the Ct. of 
Criminal Appeal will not entertain an appeal on 
the ground that the true defence was innocence 
of the offence charged. 

It is against the practice of the ct. to allow an 
appeal to be made on lines different from those 
followed in the ct. below (PHILLIMORE, J.).—-R. v. 
CARROLL (1910), 4 Cr. App. Rep. 146, C. C. A. 

5659. ——-./—-lt. v. Simpson, No. 5079, post. 
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to murder his wife. The defence of 
insanity was set up, & in support the 
general conduct & behaviour of the 
prisoncr about the time of the com- 
mission of the crime, & the evidence of 
two medical practitioners, was relied 
on. The jury found the prisoner 
guilty, stating, in reply to a question 
of the judge, that they had considered 
the evidence on the defence of insanity : 
—Held: the finding of the jury against 
the defence of insanity not only was 
not unreasonable, but was reasonable, 
& therefore the appeal dismissed.—lKh. 
v. MARINONE, [1915] S. R. Q. 14.— 
AUS. 

5644 ii. —~-—.}—Onacharge of murder, 
accused set the defence of insanity but 
was convicted. The ct. granted a new 
trial on the ground that further cvi- 
dence on the question of insanity was 
available although it could have been 
procured at the trial. In such cases 
the ct. will relax the strict rule because 
the accused may not be capable of 
properly instructing his advisers.—R. 
». TUCKER (1915), 15 S. R. N.S. W. 
504; 32 N. 8. W. W.N. 169.—AUS. 

5644 iii. .}-—Deft. was convicted 








| proper statement 








of the murder of his wife, & the evidence | 


| clearly established the fact of killing, 


56644 i. Whether appeal allowable.|-— ! 


Prisoner was convicted of attempting | of explanation, would constitute mur- 


in circumstances which, in the absence 


der, Tho defence was, that deft. was 
insane. The judge refused to reserve 
for the opinion of the ct. sixteen ques- 
tions which he was asked to reserve :— 
iield: there was no sufficient: ground 
to support any of the questions except 
question 12, upon which it was directed 
that 4 casc should be stated. Question 
12 was as follows: ‘‘ Was my charge 
to the jury that the onus was upon 
prisoner to satisfy them ‘ beyond a 
reasonable doubt ’ as to his insanity, a 
of the law ’” :— 
Held: the question should be answered 
in the negative, & a new trial should 
be directed.-—R. v. ANDERSON (1914), 
26 W. L. lt. 783.—CAN. 


5644 iv. -J—On the defence of 
insanity on @ Charge of murder itis a 
misdirection, justifying a new trial, for 
the judge to instruct the jury that such 
defence must be established beyond a 
reasonable doubt. Insanity, as a 
defence on such charge, may be found 
upon a substantial preponderance in 
the weight of evidence. The degree of 
proof required is not as great as that 
required to overcome the presumption 
of innocence.—lR. v. CLARK, [1921] 2 
W.W. 1. 446; 48 N. B. R. 342; 59 





D.L. WR. 121; 35 Can. Crim. Cas. 261 ; 
6158. C. K. 608.—CAN, 


PART XIV. SECT. 5, SUB-SECT. 2.-—A. 


5657 i. Whether appeal allowable. |— 
On a charge of murder accused was 
convicted of manslaughter. His coun- 
sel had refrained at the trial from 
calling evidence of previous hostility 
by deccased towards the accused, 
apprehending that it might supply 
evidence of motive :—Held;: a new 
trial should not be granted in order to 
enable accused to call this evidence 
for the purpose of showing that he 
acted in self-defence.—MATISON v. it. 
(1919), 27 C. L. kh. 176.—AUS. 


5657 ii. .J—If there is error in a 
judge’s charge, the lack of objection 
to it at the time does not disable 
accused from tuking advantage of it 
later.—R. v. MURRAY & MAHONEY, 
[1917} 2 W. W. hi. 805.—CAN., 


6657 iii. —--—.J—An accused person 
who at his trial has not pleaded the 
right of private defence, but has raised 
other pleas inconsistent with such a 
defence, cannot in appeal set up a 
case, founded upon the evidence takon 
at his trial that he acted in the exercise 
of the rignt of private defence.——R. v. 
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Sect, 5.—Scope of inquiry: Sub-sect. 2, A.,B. &C.; 
sub-sect. 3.] 


5660. ——-..—The ct. will not entertain a 
was not, but which could have 








defence whic 
been, set up at the trial—R. v. DEANE (1911), 7 
Cr. App. Rep. 69, C. C. A. 

5661. .|—A mere omission or misstatement 
in a summing up is not in itself a misdirection 
where the case has been fully heard by the jury 
but there is a miscarriage of justice within Criminal 
Appeal Act, 1907 (c. 23), 5. 4, where the omission 
of misstatement is such that the jury may pro- 
bably have been misled by it. 

When a judge has said in the hearing of counsel 
& without any objection from him that a par- 
ticular defence, say, consent, was not intended 
to be raised, applt. cannot in ordinary circum- 
stances, rely on that defencé on appeal (LORD 
ALVERSTONE, C.J.).—R. v. WANN (1912), 107 
L. T. 462; 76 J. P. 269; 28 T., L. R. 240; 23 
Cox, C. C. 1838; 7 Cr. App. Rep. 135, C. C. A. 
wlnnotation :-—Mentd. lt. v. May (1912), 8 Cr. App. Rep. 63. 

5662. ——-.|—The ct. will not entertain a case 
for applt. inconsistent with the defence set up 
at the trial—R. v. Puitpor (1912), 7 Cr. App. 
Rep. 140, C. C. A. 

5663. .|—Where, on a trial for murder, the 
defence was accident, the ct. will not entertain 
wn appeal on the ground that there was sufficient 
provocation to reduce the crime to manslaughter.— 
R. v. FirzGipBons (1912), 7 Cr. App. Rep. 264, 
C. CG, A. 

5664. .|—Appln. for leave to appeal 
granted where, in exceptional circumstances, an 
inportant point for the defence was not taken, 
but refuscd on a point which could have been 
taken at the trial.—R. v. LEE (1916), 12 Cr. App. 
Rep. 67, GC. C. A. 

5665. Alibi.]|—Defence of aJibi not set up 
at the trial must not be set up on appeal.—R. v. 
BEAUCHAMP (1909), 2 Cr. App. Rep. 20, C. C. A. 

















5666. Insanity.|—R. v. ATKINS, No. 5708, 
post. 

5667. —-— -———.|—-R.. v. DE VERE, No. 5516, 
ante. 

5668. .|—Where evidence for the 








defence as to the state of prisoner’s mind can be 
called at the trial, the ct. will not hear that 
evidence unless, perhaps, insanity is alleged.— 
PART XIV. SECT. 5, SUB-SECT. 2.—B. 


§674i. Whether appeal allowable. }—It 
is the right & duty of the ct. to take 





5674 iv. 





ment, 


a a et 


-J}—A conviction for 
adultery on two counts of an Iindict- 
the first charging an offence 


CRIMINAL LAW AND PROCEDURE. 


R. v. BRADLEY (1909), 2 Cr. App. Rep. 124, 


C.C. A. 

5669. Foe. —_—.|— R. V. DENCH, No. 5515, 
ante. 

5670. ——.|—-Upon an indictment for 





felonious wounding, applt. was found guilty, but 
insane. At the trial applt., who was undefended, 
pleaded that what he did was done in self-defence. 
The only question which the judge left to the jury 
was whether applt. was insane :—Held: applt.’s 
defence, however weak, should have been left to 
the jury; failure to so leave it amounted to a 
miscarriage of justice ; & therefore the conviction 
must be quashed.—R. v. HILu (1911), 105 L. T. 
751; 763. P.49; 28 T. L. R. 15; 22 Cox, C. C. 
625; 7Cr. A p. Rep. 26, C. C. A. 
efd. 


Annotation :— R. v. Immer, R. v. Davis (1917), 118 
L. T. 416. 
5671. -|—The ct. will not, as a rule, 








entertain a defence of insanity not set up at the 
trial.—Rh. v. MCLAREN (1913), 9 Cr. App. Kep. 
107, C. C. A. 

sada :—Refd. R. v. Alexander (1913), 9 Cr. App. Rep. 


5672. ——- ——.]—R. v». ALEXANDER (1913), 
109 L. 'T. 7453; 23 Cox, C. C. 6045 9 Cr. App. 
Rep. 189; 77 J. P. Jo. 488, C. C. A. 

Annotations :-—Reid. R. v. Gilbert (1914), 84 L. J. K. LB. 

1424; Wt. v. Lesbini, [1914] 3 K. B. 

5673. .|—The ct. declines to receive 
evidence of insanity when it has not been offered 
in defence at the trial.—R. v. 'TELLETT (1921), 15 
Cr. App. Rep. 159, C. C. A. 








B. Point of Law not taken. 


5674. Whether appeal allowable.|—R. v. Rose 
(1909), 2 Cr. App. Rep. 265, C. C. A. 

5675. Effect of proviso to Criminal Appeal 
Act, 1907 (c. 23),s. 4 (1).|—R. v. Rawzinas, No. 
6149, post. 

5676. .|—A conviction may be quashed on 
a point of law not taken at the trial.—R. v. 
BouGuHTon (1910), 6 Cr. App. Rep. 8, C, C. A. 

5677. |—R. v. SHaw (1911), 104 L. T. 
112; 75 J.P.191; 277. L. R.181 3 22 Cox, C. C. 
376: 6 Cr. App. Rep. 103, C. O. A, 

5678. .]|—The ct. may give effect to a point 
of law which might have heen taken for the 
defence at the trial. —R. v. WILKS (1914), 10 Cr. 
App. Rep. 16, C. C. A. 














5674 vi. .J—If an objection ex- 
ists, whether tothe charge of the judge or 
to the reception of evidence, the objec- 





into consideration objections to tho 
record not put forward by counsel, as 
also unswers, not adduced by the 
Crown, to points, which have becn 
taken for the defence.—lh. v. NASH & 
FORBES (1855), 2 Legge, 905.—AUS. 

5674 ii. .}—Whilecitis well estab- 
lished that in a proper case the ct. will 
not refuse to grant a new trial in @ case 
of felony because counsel for the de- 
fence did not take the objection at the 
trial, deliberate withholding of objec- 
tion to something which might be 
remedied at the trial ought to be dis- 
countenanced ; & where the objection 
is one having refcrence to practice & 
procedure, failure to take it ought, 
unless in very exceptional circum- 
stances, to be an answer to the objec- 
tion when afterwards urged.—l. v. 
WALKER & CHINLEY (1910), 13 W.L. R. 
47.—CAN. 

§674 iii. .}—Obdjections to the re- 
ception of evidence as to confessions 
not having bcen raised when the 
evidence was tendered, it was not 
open to prisoner to raise them after 
verdict.—R. v. Hoo Sam (1912), 20 
Cane R. o71; 1 W. W. I e 1049.— 








on Sept. 16, 1913, & the second an 
offence on Mar. 14, 1914, will not be 
quashed on a case reserved on objection 
that the evidence adduced in support 
of the second count was not adinissible 
in support of the first, if the accused 
failed to avail himself of the privilege 
of applying to have cach count tried 
separately.—R. v. STRONG (1915), 43 
N. LB. R. 190.—CAN. 


5674 v. -}~—On trial of accused 
ovidence was given of a confession by 
him. The Crown refused to call as a 
witness a third party who was present 
when the alleged confession was made. 
The judge refused to compel the Crown 
to call all its witnesses with regard to 
the alleged confession & take all the 
evidence thereon before admitting it. 
in ovidence. The main trial then pro- 
ceeded & in the course of it accused’s 
counsel himself called the third party 
as @ witness with regard to the alleged 
confession. The Ct. of Appeal dis- 
missed a motion on behalf of accused 
under Criminal Code, s. 1015, for leave 
to appeal from the judge’s refusal to 
reserve the question of the proper 
admission of the confession.—R. v. 
GAUTHIER, [1921] 2 W. W. KR. 1.—~-CAN. 





tion must be taken at the time, & taken 
in a specific, tangible shape, so that it 
may not be misunderstood.—R. v. 
O’CONNELL (1844), 71. L. RR. 261, 332. 


— 
e 


5674 vii. -J—Where an indict- 
ment is informal, but accused is not 
thereby prejudiced in his defence, & 
does not raise any objection on that 
ground at trial, the ct. will not on 
appeal quash a conviction merely on 
the ground of such informality.—R. v. 
ae SHAN (1905), T. S. 397. 


5674 viii. -+—Where an indict- 
ment charged accused with the contra- 
vention of one of threc closely related 
sects. of a certain statute, which sects. 
had all to be referred to for a complete 
definition of the offence intended to be 
charged, the sect. mentioned only pro- 
viding the penalty to be imposed for a 
commission of such offence, & accused, 
pleading to the merits, at trial took no 
objection to, & suffered no prejudice 
in consequence of, the error :—Held : 
the indictment was sufficient to sustain 
a conviction of such offence.—-DENNILL 
V. R. (1905), Tt. Ss. 100.—S. AF. 








Part XIV.—ApPEAL TO CouRT oF CRIMINAL APPEAL. 


5679. ——.]—R. v. Merz, No. 6152, post. 

5680. -|—The Ct. of Criminal Appeal will 
not entertain an objection to the admissibility of 
evidence, if the objection was not taken at the 
trial when the evidence was tendered, although it 
was taken during the opening speech of counscl 
for the prosecution.—R. v. SANDERS, [1919] 1 
K. B. 550; 88 L. J. K. B. 982; 120 L. T. 573 ; 
26 Cox, C. C. 390; 14 Cr. App. Rep. 9, C. C. A. 


C. Other Cases. 

5681. Defence reserved before magistrates—Not 
fully investigated at trial.|—(1) If deft. reserves 
his defence before the mayistrate, so that his 
defence at the trial has not been investigated, the 
ct. will not review the case on that ground. Other- 
wise, perhaps, if he has so acted by legal advice. 

(2) A conviction will not be quashed because, 
in a conflict of testimony, the jury might have 
come to an opposite conclusion.—R. v. MCNAIR 
(1909), 25 T. L. R. 228; 2 Cr. App. Rep. 2, C. C. A. 

5682. Charge of serious offence—Verdict of lesser 
offence—Omission of defence to deal with lesser 
offence.|—R. v. DONOVAN & IlunLiY (1909), 2 Cr. 
App. Rep. 17, C. C. A. 





SUB-SECT. 3.—EXAMINATION BY AND REPORTS 


TO THE COURT. 


5683. Examination of handwriting.|—In_ this 
case the question was one of identity. At the trial 
there was a considerable conflict of oral evidence. 
The Ct. of Criminal Appeal compared the writing 
of the real culprit with that of applt. written at 
the trial, on his notice of appeal, & in prison, & 
expressed the opinion that the two sets of writing 
were by a different hand. On that ground & on 
the ground that the differences between the hand- 
writing of applt. at the trial & that of the real 
oun were not adequately & clearly dealt: with 
in the summing up, they quashed the conviction.— 
R. v. SMITH (1909), 74 J. P. 543 3 Cr. App. Rep. 
87, C. C. A. 

5684. -|—(1) On an issue as to handwriting, 
the ct. may inform itself by examining the notice 
of appeal which is in applt.’s handwriting. 

(2) Proviso to Criminal Appeal Act, 1907 
(c. 23), s. 4 (1), applied in the case of a summing up 
which was inadequate because it did not put the 
whole of the defence to the jury.—R. v. Torry 
(1914), 111 L. T. 167; 24 Cox, C. C. 227; 10 Cr. 
App. Rep. 78, C. C. A. 


Annotation :—As to (2) Refd. R. v. Immer, R. v. Davis 
(1917), 118 L. T. 416. 


5685. Examination of finger prints.|—-Where 
necessary the Ct. of Criminal Appeal will examine 
finger prints alleged to be those of applt.—R. v. 
Bacon (1915), 11 Cr. App. Rep. 90, C. G. A. 

5686. Reference to depositions.|—R. v. Hu .1- 
MAN (1908), 1 Cr. App. Rep. 49, C. C. A. 
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case for the prosecution is not a ground for quash- 
ing a conviction unless there has been a substantial 
miscarriage of justice. 

(2) The ct. may look at the depositions taken 
before the magistrate though they were not put in 
at the trial.—R. v. Monk (1912), 7 Cr. App. Rep. 
119, C. C. A. 

5688. ——.|—R. v. Tlancox, No. 5780, post. 

5689. .|—Where there is some evidence to 
go to the jury, the ct. will, if necessary, look at 
the depositions.—R. v. METCALFE (1913), as re- 
ported in 9 Cr. App. Rep. 7, C. C. A. 

5690. Coroner’s depositions not put in at 
trial.|—B. kept an establishment or home for the 
reception of mental defectives, & the business & 
financial arrangements of the home were managed, 
on her behalf by applt. In 1915 B. had a paralytic 
stroke, & shortly afterwards she executed a general 
power of attorney in favour of applt. which placed 
him in full financial control of the establishment. 
B., however, continued to look after the manage- 
ment of the home, & the welfare of its inmates. 
In Jan. 1919 one of the inmates died. The evi- 
dence given at the coroner’s inquest showed that 
death was due to neglect & starvation. B. & 
applt. were charged with the manslaughter of 
deceased. Applt. was convicted at the trial, & 
sentenced to imprisonment. B. was found unfit 
to plead, & ordered to be detained during ILis 
Majesty’s pleasure. On the facts disclosed at the 
trial, & shown by the coroner’s depositions, put 
in by leave of the ct., on appeal :—Held: there 
was no evidence that applt. had undertaken a 
duty amounting to the charge of the inmates of 
the home, & on this ground the conviction of 
applt. was quashed. Under Criminal Appcal 
Act, 1907 (c. 23), s. 9 (a), the ct. has power to 
receive as fresh evidence depositions in a coroner’s 
et. not put in at the trial.—R. v. HALL (1919), 122 
lL. T. 31; 84 J. P. 565 26 Cox, C. C. 525; 14 

ww. App. Rep. 58, C. C. A. 

5691. Order for inquiries & report—For informa- 
tion of court.|—In a proper case the Ct. of 
Griminal Appeal will order inquiries to be made 
for its information.—R. v. HUGHES (1914), 11 
Cr. App. Rep. 10, ©. C. A. 

5692. By speciai commissioner—Criminal 
Appeal Act, 1907 (c. 23), s. 9 (d).|—RK. v. Llour 
(1920), 14 Cr. App. Rep. 152, ©. C. A. 

5693. By police—Copy of report to be 
supplied to appellant.|—(1) Police reports made by 
order of the ct. should be supplied to applt. 

(2) As a general rule the ct. will not allow a 
witness who could have been called at the trial to 
be called on appeal. 

(3) When an appin. is made for leave to appeal 
& to give fresh evidence, & names have been given, 
we cannot admit the evidence of persons whose 
names were not given when the appiIn. was made 
(PICKFORD, J.).—R. v. BROWN (1910), 4 Cr. App. 
Rep. 104, ©. C. A 














5687, ——.] 


6. Objection to charge of judge— 
On grounds of misdirection or non- 
direction.}—Fhe rule is the same in 
criminal as in civil cases, at any rate 
where prisonor is defended by counsel, 
that any objection to the charge of the 
presiding judge, either for non-direction 
or for misdirection, must be taken at 
the trial, & if not then taken it cannot 
be afterwards raised, especially where 
the evidence fully sustains the verdict. 
—NQ.v. Fiok (1866), 16 C. P.379.—CAN. 

d. Question put to accused.]—~ The 
ct. cannot, in a suspension of a con- 
viction on a summary complaint, enter 
nto an jnquiry as to the exact question 


(1) Misdirection on part of the 
PART XIV. SECT. 5, SUB-SECT. 2.—C. 








which had been put to the coiunplainant 
when no objection had been taken at 
the time.—ANDERSON v. MCFARLANE 
(1899), 1 F. (Ct. of Sess.) 36.—SCOT. 


e. Admissions by accused.]—In a 
suspension of a conviction the com- 
plainer stated that ho had while in 
prison been interrogated by police 
constables, & that their evidence as to 
his answers had been illegally admitted 
at the trial. Prosecutor denied that 
the police had interrogated the com- 
panes but. stated that the complainer 

ad voluntarily made certain admis- 
sions to the police, & that evidence of 
these adinissions had been led at the 
trial. No objection to this evidence 





5694. Order for production of documents—Not 





een tr ners 





was taken in the inferior ct. :-—/eld: 
the bill must be refused.—IRUSSELL v. 
Paton (1902), 4 I. (Ct. of Sess.) 77. 
39 Sc. L. RK. 647; 105. L. T. 94.— 
SCOT. 


PART XIV. SECT. 5, SUB-SECT. 3. 


{f. Report & notes of judge.) — 
There is no general rule that the Ct. of 
Criminal Appeal will in no case look 
at any thing except the trial judge’s 
report & notes of the trial. Where it 
is quite plain that a mistake has been 
mado by the judge other evidence will 
be regarded.—lht._ v. STORER, [1916 
Vv. L. R. 285.—~—AUS. 


512 


Sect. 5.—Scope of inquiry: Sub-sect. 3. Sect. 6: 


Sub-sects. 1, 2 & 3.] 


produced at trial.|—If necessary, the ct. will order 
documents that ought to have been forthcoming 
at the trial to be produced.—R. v. Evans (1912), 
8 Cr. App. Rep. 15, C. C. A. 

5695. Medical report made on examination before 
act committed.|—R. v. CoELHO, No. 6218, post. 

5696. Report by Clerk of Assize—As to his 
discussions with jury.|—On the trial of a prisoner 
at assizes, some time after the jury had retired to 
consider their verdict; the clerk of assize went to 
their room & asked if they had agreed or were 
likely to agree. The jury then put some questions 
to him, & he answered them & a discussion took 
place. Later he visited the jury again, & a further 
discussion took place. Eventually the jury found 
prisoner guilty :—Held: evidence from the jury- 
men to prove the above facts was inadmissible, 
but the ct. could act upon a report made by the 
clerk of assize, & as it was impossible to say that 
but for the discussions & the advice given by him 
the jury would have come to an unanimous con- 
clusion, the conviction must be quashed.—RK. v. 
WILLMONT (1914), 78 J. P. 852; 30 T. L. R. 499; 
10 Cr. App. Rep. 1738, C. C. A. 


Annotations :-—Consd. Ellis v. Deheer (1922), 127 T.. T. 431. 
Refd. Goby v. Wetherill (1915), 113 L. T. 502. 


Secr. 6.—CALLING FRESH EVIDENCE. 
SUB-SECT. 1.—PROCEDURE. 


5697. Whether application necessary—Discretion 
of court.|—The ct. though refusing an appln. to 
call further evidence, may, at its discretion, give 
leave on the appeal.—R. v. GROSVENOR (1914), 
10 Cr. App. Rep. 230, C. C. A. 

5698. Names of new witnesses—Must be dis- 
closed to court.|—R. oo. Lovetr & HIPPERSON 
(1908), 1 Cr. App. Rep. 94, C. ©. A. 3 subsequent 
proceedings, 1 Cr. App. Rep. 111, ©. C. A. 

5699. Effect of non-disclosure. |—R. 
v. Brown, No. 5698, aicte. 

5700. Nature of evidence must be stated.|—Rh. 
v. LOVETT & HirpPpERSON, No. 5698, ante. 

5701. ——-.]|—The nature of the evidence of the 
new witnesses must be disclosed to the ct. & to 
the registrar.—It. v. GOWLETT (alias WoonFoRD 
(1908), 1 Cr. App. Rep. 204. 

9702. }—The ct. will not as a rule give 
leave to call a witness the nature of whose in- 
formation is not disclosed.—R. v. Gorvon, 
Hickson, Wiis & Hanis (1913), 8 Cr. App. 
Rep. 246, C. C. A. 

57038. Whether on affidavit.|—Solr. & 
counsel having been assigned to applt., & an appln. 
being made on his behalf for leave to call further 
witnesses, who had not been called at the trial, 
the ct. said that in such a case the evidence of the 
suggested witnesses should be placed before the 
ct. on affidavit. The question of the insanity of 
prisoner was not raised in the ct. below.—R. »v. 
ATKINS (1908), 24 T. L, R. 807; 1 Cr. App. Rep. 
15,69; 72 J.P. Jo. 340, 352, C. C. A. 

5704. |—R. v. DuntToN (1908), 1 
Cr. App. Rep. 165; 72 J.P. Jo. 556, C. C. A. 

570 J—R. v. Hancox, No. 5780, 


























081. 
5706. Solicitor assigned—-To take _proofs.]| 
When it is necessary to take proofs of fresh 
witnesses the ct. will assign a solr.—H. v. HEwWSon 
(1908), 1 Cr. App. Rep. 47, C. C. A. 

5707. Proofs of proposed witnesses should be 
prepared.|—An applt. for leave to call further 





CRIMINAL LAW AND PROCEDURE. 


evidence should be prepared with proofs of the 
evidence of the proposed witnesses.—R. v. MARCUS 
(1923), 17 Cr. App. Rep. 187, C. C. A. 

5708. Witnesses must be in attendance.|——R. 
v. COLEMAN, No. 5975, post. 

5709. Witnesses must be out of court till called.]| 
—Persons proposed to be called as witnesses, on 
appeal, must be out of ct. until they are called.— 
R. v. MILLER (1909), 2 Cr. App. Rep. 213, C. C. A. 

5710. Whether cross-examination of witness 
allowed—Misunderstanding at trial.|—R. v. East 
(1908), 1 Cr. App. Rep. 205, C. C. A. 

5711. Credit of witness involved.|—The ct. 
may give leave to cross-examine a witness on 
matters of credit which could rot be the subject 
of contradiction at the trial. If a direction Is 
wholly insufficient a conviction may be quashed.— 
R. v. HAMILTON (1917), 118 I. T.180; 26 Cox, 
CG. 0.157; 13 Cr. App. Rep. 32, C. GC. A. 








SuB-SEcCT. 2.—WHEN LEAVE WILL BE GIVEN. 


5712. Omission to call evidence at trial due to 
misunderstanding.|—R. v. GRay (1908), 1 Cr. App. 
Rep. 154, C. C. A. 

5713. J—R. v. REEN & LinroTtT (1909), 2 
Cr. App. Rep. 310, C. C. A. 

5714. .|—Conviction quashed on the ground 
that. there was a strong probability that if the 
evidence of certain witnesses for prisoner who, 
when the case was heard, were absent through a 
misunderstanding had been before the jury 
prisoner would have been acquitted.—R. v. 
NICHOLSON (1909), 73 J. P. 347; 2 Cr. App. Rep. 
195; sub nom. R. ve. HENDRY, 25 T. Li R. 635, 
©. C. A, 

5715. .J—Leave to call evidence granted 
where there was reason to think that all the 
evidence which might have been called at the trial 
was not exhausted.—R. v. GARNHAM (1910), 4 
Cr. App. Rep. 150, C. C. A. 

5716. .|—R. v. ScumipT (1911), 6 Cr. App. 
Rep 288, C.C. A. 

5717. —-——.|—The ct. will allow evidence to be 
given, which might have been given at the trial, 
if it is satisfied that the omission was due to a 
misunderstanding on deft.’s part.—lR. v. WARKEN 
(1919), 14 Cr. App. Rep. 4, C. C. A. 

5718. Witness called at trial did not answer to 
his name.|—-Conviction quashed on the ground 
that the defence was not properly put to the jury. 

In this case we give leave to appeal & also leave 
to call C. who was called at the trial, but being 
too late did not answer to his name (Bray, J.).— 
R. v. RIcHARDS (1910), 4 Cr. App. Rep. 161, 
C. C. A. 

5719. ———.|—R. v. WITTON (1911), 6 Cr. App. 
Rep. 149, C. G. A. 

5720. Adjournment of trial refused.|—R. v. Mar- 
RINGTON (1908), ] Cr. App. Rep. 113, C. C. A. 

5721. On question of identity.|—X. obtained a 
horse by false pretences from J. on Nov. 17, at a 
horse fair. G. was arrested for the offence on 
Aug. 5, 1908. J. identified G. as being X.; but 
J.’s man, who had as good if not a better oppor- 
tunity of seeing X. at the fair, was unable to 
identify G. asthe man. There was no controversy 
as to G. being at the fair on Nov. 17. A hand- 
writing expert stated that the cheque given by 
X.to J. at the fair & a cheque written by G. at the 
police ct. on his own request, were written by the 
same person. For the defence, one witness saic 
that G. was with him at the fair at the time th 
offence was committed, & he did not commit it 
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Another witness said that a man, not G., had 
given him the horse to take away, & a third 
witness said that he saw a man, not G., commit 
the offence. G. was convicted. On appeal, a 
detective-sergeant was called by leave of the ct., 
who said that the description of X. given to the 
police about a fortnight after the offence was 
committed, was that of another man, B. The 
description gave the height of X. as 5’ 6” or 7”. 
G. was about 5’ 3” in height, a very short man. 
The ct. quashed the conviction, having regard to 
the evidence given on appeal.—R. v. BETRIDGE 
(1908), 73 J. P. 71; 1 Cr. App. Rep. 236, C. C. A. 

5722. .|—Fresh evidence will be heard when 
the evidence of identification is unsatisfactory.— 
R. a (1916), 12 Cr. App. Rep. 131, 


C.C. A. 

5723. Defence of alibi.|—R. v. LAws (1908), 72 
J.P. 271; 24 T. L. R. 6380; 1 Cr. App. Rep. 6, 
C.C. A. 

5724. |\—R. v. MALtvist (1909), 73 J. P. 
392; 2 Cr. App. Rep. 251, C. C. A. 

Annotation :—Refd. R. v. Rose (1919), 14 Cr. App. Rep. 14, 











5725. J—R. v. Keys (1918), 13 Cr. App. 
Rep. 210, C. C. A. 
5726. -.|—R. v. WARREN, No. 5717, ante. 





5727. Mistake in summing up at trial.|—Leave 
was given to call further evidence in view of an 
allesed mistake in summing up.—R. v. CROOK 
(1910), 4 Cr. App. Rep. 57, C. C. A. 

5728. .|—Applt. was convicted on an in- 
dictment which charged him under Larceny Act, 
1901 (c. 10), with the fraudulent conversion of a 
sum of money entrusted to him for safe custody. 
At the trial the judge suggested to the jury the 
possibility of a criminal conspiracy between 
prisoner & a person not called as a witness, & the 
Ct. of Criminal Appeal allowed him to be called 
on the appeal. In such case if his evidence is 
satisfactory the ct. will if it believes the jury might 
have becn influenced thereby quash the conviction. 
—Rh. v. Haun (1915), 11 Cr. App. Rep. 221, 
C. C. A. 

5729. Perjured testimony at _ trial.|—R. v. 
DONOVAN & HURLEY, No. 5682, ante. 

5730. Evidence affecting character of witness for 
prosecution.|—The ct. will not quash a conviction 
when evidence is forthcoming, after the trial, of 
previous convictions of a material witness for the 
prosecution, unless those convictions affect his 
credibility.—R. v. HAMPSHIRE (1908), 1 Cr. App. 
Rep. 212, C. C. A. 

5731. Additional facts ascertained since trial.|— 
Witnesses are only allowed to be called when 
additional facts have come to light since the date 
of trial (per Cur.).—R. v. PITCHFORTH (1908), 1 
Cr. App. Rep. 249, C. C. A. 

5782. |—h. v. JonES (1909), 2 Cr. App. 
Rep. 88, 102, C. C. A. 
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5733. .|—Conviction quashed in view of 
fresh evidence not available at the trial.—h. v. 
Murpnuy (1921), 15 Cr. App. Rep. 181, C. C. A. 

5734. -|—In a proper case the ct. will hear 
fresh relevant evidence about the character of 
prosecutrix which was not forthcoming at the 
trial.—R. v. GREENBERG (1923), 17 Cr. App. Rep. 
106, C. C. A. 

5735. Evidence of nationality——-Order for expul- 
Sion of alien.|—On the question whether an ex- 
pulsion order should be recommended, the ct. 
will hear evidence on the point whether applt. is 
an alien or not.—R. v. Ferauson (1911), 7 Cr. 
App. Rep. 24, C. C. A. 

5736. .|—If there is any uncertainty 
at the trial whether applt. is an alien the ct. will 
hear evidence on the point..—R. v. COLLINS (19138), 
8 Cr. App. Rep. 244, C. C. A. 

5737. On appeal against sentence.|—Ii. v. 
WILLIAMS (1909), 2 Cr. App. Rep. 156, C. C. A. 

5738. To allow appellant to supplement his own 
evidence.|—-R. v. WESTLAKE (1920), 15 Cr. App. 
Rep. 100, C. C. A. 

5739. Only in exceptional circumstances.]——This 
ct. has to be convinced of very exceptional cir- 
cumstances before it will reconsider the verdict 
of a jury in the light of fresh evidence which has 
not: been laid before the jury & which in some cases 
might have been put before the jury at the trial 
(DARLING, J.).—R. v. MASON (1923), 17 Cr. App. 
Rep. 160, C. GC. A. 
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5740. Where witness might have been called at 
trial.|—R. v. HARTLEIGH (1908), 1 Cr. App. Rep. 
17, C. C. A. 

5741. ——~.]—AppIn. to call further evidence 
where applt. could have asked to have the wit- 
nesses called at the trial, refused.—R. v. JONES 
(1908), 1 Cr. App. Rep. 27, C. C. A. 

5742. .|—Persons who could have been 
called at the trial cannot be called in this ct. to 
make out a new case.—R. v. Sorver (1908), 1 
Cr. App. Hep. 63, C. C. A. 

5743. -|—The ct. will not as a rule hear 
witnesses who ought to, & could have been called 
at the trial.—R. v. WINKWORTH (1908), 1 Cr. App. 
Rep. 129, C. C. A. 

5744. .|—If applt. is represented at the 
trial & his counsel deliberately refrains from calling 
witnesses, leave will not be granted to appeal in 
order that they may be called.—R. v. WATKINS 
(1908), 1 Cr. App. Rep. 183, C. C. A. 

5745. -|\—The ct. will not readily hear 
witnesses who were at the trial & were not called. 
—R. v. PERRY & HARVEY (1909), 2 Cr. App. Rep. 
89, C. C. A. 














from calling evidence of previous 


present 
hostility by deceased towards accused, 


_ 5731 i. Additional facts ascertained 
since trial.J—On application under 
Crimes Act (No. 2657), 1915, 8. 593 (c) 
for leave for a new trial on the ground 
that evidence of prisoner’s innocence 
not previously available was now 
Obtained. Three of the proposed wit- 
nesses were follow-prisoners who had 
refused to give evidence at the trial. 
One of the proposed witnesses was a 
convicted person who was not callod 
at the trial because a constable had 
advised prisoner not to call him; 
another of them could not be found 
at the time of the trial. The ct. 
regarding the circumstances as special, 
itself heard the witnesses proposed to 
be called, & thereupon quashed the 
conviction & ordered a new trial.—R. 
v. ENNOR, {1916} V. L. R. 376.—AUS. 


J.—VOL. XIV. 


at hearing.}—Where w conviction is 
attacked upon the ground that it was 
made without evidence & in the 
absence of a plea of guilty, a question 
of fact arises which, like ail other dis- 
puted questions of fact, must be 
determined by evidence; therefore 
the ct. is not restricted in its investiga- 
tion to the record of the conviction but 
may look at the affidavits of those 
present at the hearing as to what 
actually took place thereon.—lh. v. 
BARLOW, [1918] 1 W. W. R. 499; 29 
Can. Crim. Cas. 381.—CAN. 
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5740i. Where witness might have been 
called at trial.]—On a charge of murder 
accused was convicted of manslaughter. 
His counsel had refrained at the trial 


counsel apprehending that it might 
supply evidence of a motive for the 
murder :—Held: a new trial should 
not be granted in order to enable 
accused to call this evidence for the 
purpose of showing that he acted in 
self-defence.—MATTSON vw Rk. (1919), 
27 Cc. L. R. 176.—AUS. 

5740 ii. -J}— Before the ct. will 
entertain applications for leave to call 
fresh ovidence some satisfactory reason 
must be given why witnesses were not 
called at the trial; evidence must be 
matorial, & if given might have affected 
the result. Where no proofs of wit- 
ness’s evidence were produced ect. 
refused application.—R. v. EY.Lrs 
(1917), 17 8S. R. N. 8. W. 377; 23 
C. lL. R. 1.-—AUS. 
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5746. ——-.]—R. v. MORAN (1909), 3 Cr. App. 
Rep. 25, C. C. A. 

5747. ——.|—-R. v. Brown, No. 5693, ante. 

5748. -|—Witnesses who could have been 
called at the trial will not be called on appeal.— 
R. v. ALLEN (1910), 4 Cr. App. Rep. 181, C. C. A. 

5749. ———.|—-Where people know of the exist- 
ence of a witness, but take no trouble to call him, 
& the fact turns out that onsome point his evidence 
would be more material than originally appeared, 
that is not a reason for allowing that witness to be 
called on appeal (PICKFORD, J.).—R. v. HEWITT 
(1912), as reported in 7 Cr. App. Rep. 219, C. C. A. 

5750. .|—The general rule that witnesses 
who might have been called at the trial & were 
not, will not be called in the ct. above will be en- 
forced with strictness when the defence is an alibi 
& applt. reserves his defence before the justices, 
& the more so where prisoner was on bail & knew 
the names of the witnesses he wished to call.—f. 
v. TREVARTHEN (1912), 8 Cr. App. Rep. 97, C. C. A. 
Annotation :—Refd. RR. v. Rose (1919), 14 Cr. App. Rep. 14. 

5751. ———.|—It is not a misdirection to tell 
the jury, when prisoner on oath contradicts a 
witness on a crucial point, that their verdict 
should depend on the question which of the two 
they believed. When counsel has elected not to 
call certain persons as witnesses at the trial, as a 
rule, they will not be allowed to be called on 
appeal.—R. v. Livock (1914), 10 Cr. App. Rep. 
264, C. C. A. 
Annotation :—Refd. R. v. Rose (1919), 14 Cr. App. Rep. 14. 


5752. -|—The ct. will not hear a witness 
whom applt. deliberately declined to call at the 
trial —R. v. Weisz (1920), 15 Cr. App. Rep. 85, 
C. . A. 

5753. Inability to pay expenses.|—-The ct. 
is not disposed to hear witnesses on the plea that 
deft. could not afford to call them at the trial, as, 
in a proper case, the police will pay their expenses. 
—R. v. Mack (1909), 2 Cr. App. Rep. 114, C. C. A. 

5754. Unless good reason for omission 
given.|--—-Permission to call fresh witnesses is not 
given unless some reason is given why they were 
not called at the trial (LORD ALVERSTONE, L.J.).— 
R. v. MARTIN (1908), 1 Cr. App. Rep. 33, C. C. A. 

5755. -|—The ct. will not, as a rule, 
permit a witness who could have been called at, 
the trial, but was not, to be examined on the 
appeal.—R. v. MCGERLYNCHIE (1909), 2 Cr. App. 
Rep. 1838, C. C. A. 

5756. Except in special circumstances.]|— 
Only in exceptional cases will the ct. hear wit- 
nesses who, without good reason, were not called 
at the trial. On an indictment for obtaining by 
false pretences there must be a direction on the 
guilty knowledge of each obtaining.—R. v. DutTr 
(1912), 8 Cr. App. Rep. 51, C. C. A. 

57 
































° ———.|]—R. v. PERRY, No. 5652, 
ante. 
5758. ——— -———.|—R. v. STARKIE, No. 5522, 
ante, 


CRIMINAL LAW AND PROCEDURE. 


5759. Except in case of insanity.]—R. v. 
BRADLEY, No. 5668, ante. 

5760. Where witness refused to attend at ica 
R. v. FLATELEY (1909), 2 Cr. App. Rep. 77, 
C. C. A. 

5761. Appellant who has not given evidence at 
trial.|—Prisoner who sets up an alibi & does not 
go into the box cannot ordinarily expect his appln. 
to be granted.—R. v. Mack (1908), 1 Cr. App. Rep. 
132, C. C. A. 

5762. .|—R. v. RuBENS (1909), 2 Cr. App. 
Rep. 163; 73 J. P. Jo. 240, C. C. A. 

Annotation :—Refd. R. v. Rose (1919), 14 Cr. App. Rep. 14. 
5763. |—R. v. Matvisi, No. 5724, ante. 
5764. .|—Deft. who has not given evidence 

on his trial will not be allowed to do so on appeal.—- 

R. A ie (1914), as reported in 10 Cr. App. Rep. 

44,0.C0. A. 


Annotations :—Refd. R. v. Rose (1919), 14 Cr. App. Rep. 14. 
Mentd. R. v. Creamer (1919), 35 T. L. R. 281. 


5765. -|—The rule of the ct. is not to hear 
applts. who did not give evidence below.—R. v. 
Rose (1919), 14 Cr. App. Rep. 14, C. C. A. 

5766. Where evidence would not have affected 
the verdict.|—R. v. ROUMILLEN (1908), 1 Cr. App. 
Rep. 25, C. C. A. 

5767. ——.|—-R. v. FLUELLIN (1908), 1 Cr. App. 
Rep. 30, C. C. A. 

5768. ——-.|—R. v. Hittary (1908), 1 Cr. App. 
Rep. 1538, C. C. A. 

5769. -|—The ct. will not hear fresh 
evidence if it is satisfied from the proofs of the 
proposed witnesses that their evidence would not 
have affected the result of the trial.—R. v. 
BRINSLEY (1910), 4 Cr. App. Rep. 102, C. C. A. 

5770. .|—Appln. for leave to appeal refused 
when the ct. was of opinion that fresh evidence 
tendered would not have affected the verdict.— 
Re a ves (1911), 6 Cr. App. Rep. 151, 
Annotation :-—Refd. R. c. Rose (1919), 14 Cr. App. Rep. 144 

5771. .|—The ct. will allow further evidenc 
to be called only when it is satisfied that the 
evidence would or might have induced the jury tu, 
form a different opinion on the guilt of applt.—- 
R. v. GROSVENOR (1914), 111 L. T. 1116; 24, 
Cox, C. C. 468 ; 10 Cr. App. Rep. 235, C. C. A. 1 

5772. Attempt to supplement case made at trial.},, 
—Kt. v. MORTIMER (1908), 99 L. T. 2043; 72 J. Pin 
349; 24 T. L. R. 745; 21 Cox, C. C. 677; 1 Cr. 
App. Rep. 20, C. C. A. Oo 

5773. For cross-examination of witness—Not 
cross-examined at trial.|—If deft. declines to cross- | 
examine a witness, the ct. will not grant leave to 
appeal in order that the witness may be cross- 
examined.—R,. v. DENEHURST (1910), 4 Cr. App. 
Rep. 59, C. C. A. 
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5774, Letter written by prisoner—After con- 
viction—Production of copy of destroyed letter.|—- 
After his conviction for murder prisoner wrote 

| from the prison in which he was confined a letter 


5761 i. Appellunt who has not given 
evidence at trial.}—The High Ct. de- 
clined on appeal to reccive evidence 
which was available on the trial below 
when prisoner deliberately elected not 
to Bive evidence in ad to the case 
made against him.—H. v. MapdlHuB 
eo GIRI (1873), 21 W. R. 13.— 
5766i. Where evidence would not have 
affected the verdict.}—Accused were 
convicted of having in their possession 
without lawful excuse a forged Com- 


monwealth Security, to wit, a £5 note 
& also with having the note with inten 
to defraud. Accused applied for leave 
to appeal on the grounds (inter alia) 
that fresh evidence was forthcoming, 
such evidence being in support of an 
alibi :—Held: the further evidence 
submitted was not of such a nature as 
would justify the re-opening of the 
case, & there was nothing to show that 
there had been any injustice.—STEELE 
v. R. (1919), 22 W. A. L. RR. 22.—AUS. 


5772 i. Attempt to supplement case 


made at trial.J}—Affidavits of facts not 
shown to have become known since 
the trial, not admissible on a motion 
for a new trial.—R. v. CHUBBS (1864), 
14 C. P. 32.—CAN. 
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h. Medical evidence.}—A girl went 
to prisoner’s house with the object of 
having an abortion procured. To 
achieve this purpose prisoner had 
sexual connection with her repeatedly 
on tho night of her arrival & repeatedly 
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which had a most material bearing on the case. 
The letter had been destroyed by the person to 


whom it was addressed. The prosecution gave 
notice to prisoner that upon the hearing of an 


appin. which he intended to make to the Ct. of 
Criminal Appeal for leave to appeal, an appln. 
would be made by the prosecution for leave to call 
witnesses for the purposes of proving the destruc- 
tion of the letter & producing a copy in evidence :— 
Held: the evidence was admissible, & no privilege 
attached to the letter.—R. v. ROBINSON, [1917] 
2K.B.108; 86L. J. K. B. 773; 117 L. T. 160 ; 
81 J. P. 152; 25 Cox, C. C. 762; 12 Cr. App. Rep. 
226, C. C. A. : 

Annotation :—Mentd. R. v. Rose (1919), 14 Cr. App. Rep. 14. 

5775. Written appeal for mercy—On behalf of 
prisoner.|—R. v. WEAVER, No. 5594, ante. 

5776. Not communication with Home Secretary 
——With reference to the appeal.|—-(1) On a petition 
to the Home Sccretary, referred to the Ct. of 
Criminal Appeal under Criminal Appeal Act, 1907 
(c. 23), s. 19 (a), the ct. can only act on legal 
evidence given at the ct. of trial or before the Ct. 
of Criminal Appeal. They cannot act on com- 
munications made by third parties to the Home 
Secretary ; but they may look at such communica- 
tions to see whether they should allow evidence 
to be called on the matters dealt with in them. 

(2) It has been suggested that because counsel 
for the Crown in the course of his speech to the 
jury commented, when dealing with one incident 
of the case, on the fact that prisoner’s wife had not 
-been called, & said that her evidence might have 
been of great importance, there was here a mistrial. 
Before the jury considered what their verdict was 
to be, counsel withdrew his observation in the 
presence of the jury. The judge who tried the 
case did not comment on the matter in his 
summing up; but when the matter was brought 
to his notice he asked the jury to pay no attention 
to counsel’s observation. It is quite impossible 
for us to take the view that there had been a 
mistrial on the ground that that observation has 
been made (LORD ALVERSTONE, C.J.). 

(3) Where there has been a mistrial within the 
meaning of the cases, the Ct. of Criminal Appeal 
have the power formerly possessed by the Ct. for 
the Consideration of Crown Cases Reserved of 
issuing of writ of venire de novo.—R. v. DICKMAN 
(1910), 74 J. P. 449; 26 T. L. R. 640; 5 Cr. App. 
Rep. 135, C. C. A. 

Annotation :—~ As to (3) Consd. Crane v. Public Prosecutor, 

{1921) 2 A. C. 299. 

5777. Not affidavits alleging local prejudice at 
trial.|—The ct. will not receive in evidence 
affidavits purporting to show that, owing to 
newspaper reports or other matters, local prejudice 
against applit. made a fair trial impossible.—R. v. 

ILSON, LEWIS & HAVARD (1911), 6 Cr. App. Rep. 
125, C. C. A. 

Annotations :—Mentd. R. v. Blatherwick (1911), 6 Cr. App. 

Rep. 281; R. v. Crane (1912), 7 Cr. App. Rep. 113; R 


; Rv. 
Watson (1913), 109 L. T. 335; KR. v. Christie, [1914] A. C. 
545; R. v. Cohen (1914), 111 L. T. 77; R. vu. Threlfall 


gaye her injections into the vagina of a 
ot & weak solution of a germicide. 
He did nothing else, & used no instru- 
ment or drug. Twenty-two hours after 
her arrival at his house she cxpelled 
a fetus, which was somewhat putrefied, 
& thereafter the prisoner gave utcrine 
& vaginal injections of a weak solution 
of a germicide. The girl diod a few 
days later of peritonitis arising from 
a miscarriage, & prisoner was triod for 
rourder, & conducted his own defence. 
There was no cvidence that the acta 
done by the prisoner were likely to 
endanger human life. Prisoner did 
not cross-examine medical witnesses 


his house. 


ndicated to 


were cry ine 
human life.—RK. 


- eee 


or adduce any evidence tending to 
show that the putrefaction was of 80 
advanced a stage that the death of the 
fatus must, or might, 
before the time of the girl’s arrival at 
On appeal to the Ct. of 
Criminal Appeal, medical evidence was 
admitted, which showed that it was 
extremely unlikely, & practically im- 

ossible, for putrefaction to the extent 
have occurred within 
twenty-four hours, 
given that the acts done by prisoner 
likely to endanger | 1 
v. WALKER (No. 1) ! 
(1915), S. R. Q. 115.—AUS. 
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(1914), 111 L. T. 168; Bradshaw v. Waterlow, [1915] 3 
K. B. ; R. v. Baskerville, [1916] 2 K. B. 658; R. v. 
Willis, [1916] 1 K. B. 933; R. v. Wyman (1918), 13 Cr. 

App. Rep. 163. . 

5778. Not letter written by juror to trial judge—- 
In respect of information arising after the trial.]— 
The ct. will not take notice of a letter written by 
a Juryman after a trial to the trial judge ; written 
either in respect of matters which came to his 
knowledge after the trial or as to matters which 
influenced him in coming to a conclusion with 
regard to the verdict.—R. v. MELIK (1915), 11 
Cr. App. Rep. 100, C. C. A. 

5779. Not evidence of jurors—To prove irregu- 
larity at trial.|—R. v. Wit~Mont, No. 5696, ante. 

5780. Evidence as to conduct of jury at trial.]— 
On an appeal where suggestions were made as 
to the probability of bias on the part of two of the 
jurymen who tried the case, the ct. allowed 
evidence to be called in reference to those sugges- 
tions, but intimated that the granting of such 
leave must not be taken as a precedent. 

The ct. has power to receive evidence on affidavit, 
but will not, as a rule, attach weight to such 
evidence unless there was opportunity to cross- 
examine deponent.—h. v. LANcox (1913), 29 
T. L. R. 3313; 8 Cr. App. Rep. 198, C. C. A. 

5781. -}—The ct. should be very cautious 
in admitting evidence of misconduct on the part 
of one of the jury, & certainly should not so do 
unless the evidence if admitted would compel the 
ct. to quash the conviction, & unless the appln. 
for leave to call such evidence is based upon 
substantial information.—R. v. Syme (1914), 112 
L. T. 136; 79 J. P. 40; 30 T.L. R. 691; 24 
Cox, C. C. 502; 10 Cr. App. Rep. 284, C. C. A. 

5782. Evidence disregarded by judge at trial.|—. 
The ct. will, if it thinks it necessary, deal with & 
act upon evidence disregarded by the judge at the 
oa a v. BRAY (1915), 11 Cr. App. Rep. 290, 

.C. A. 

5783. Not medical evidence—Whether convict 
fit to undergo corporal punishment.|—'The ct. will 
not hear medical evidence on the question whether 
a convict is fit to undergo corporal punishment.— 
R. v. DUGDALE (1922), 17 Cr. App. Rep. 55, C. C. A. 





SUB-SECT. 5.—~EFFECT OF EVIDENCE. 


5784. Conviction quashed—-Where fresh evidence 
raises grave doubt.|—-This is a case of a larceny 
committed in a brothel. Applt. is a man who had 
frequented the brothel, & who had been twice 
previously convicted of stealing. It is easy to 
understand how the police, & also the prosecution, 
came to ste in him of the offence in question. 
But unless there was evidence upon which a jury 
of reasonable men could properly find him guilty, 
the verdict cannot stand. Plans of the house have 
been proved before us which were not before the 
jury. Upon the evidence given at the trial, & the 
plans & the evidence as to the house given before 


PART XIV. SECT. 6, SUB-SECT. 5. 


k. Duty of court.jJ -~ Where the Ct. 
of Appeal allows evidence of inno- 
cence to be given it is the ct.’s duty to 
scrutinise very carefully & either 
quash the conviction if the new 
evidence is convincing, or grant a 
new trial if the evidence raises a case 
of doubt, or dismiss the appeal if the 
evidence appears suspicious.—R. v. 
SrcugeL (1913), 13 S. R. N.S. W. 259; 
30 N.S. W. W. N. 73.—AUS. 


.—-—.J) — On appeal on the 
ground of the discovery of fresh 
; evidence since the trial it is the duty 


BLZ 


have occurred 


& evidence was 
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Sect. 6.—Calling fresh evidence: Sub-sect.5. Sect. 7: 
Sub-sects. 1, 2 & 3.] 


us, it is quite impossible to say that there was not 
very serious doubt as to applt.’s guilt. The probable 
inference from the whole of such evidence is that 
prosecutrix, who was the only witness who identi- 
fied him could not see him from the position in 
which, according to the evidence, she was when 
she says she saw him. This conviction cannot 
stand (per Cur.).-—R. v. OSBORNE (1908), 72 J. P. 
473; 1 Cr. App. Rep. 144, C. CG. A. 





5785. ——.|—R. v. NICHOLSON, No. 5714, 
ante. 
5786. -|—Where, after hearing fresh 








evidence, there is a grave conflict of testimony, 
the ct. will lean to the side of leniency, & quash 
a conviction.—R. v. WRIGHT, BRASSINGTON & 
MarsH (1910), 4 Cr. App. Rep. 284, C. C. A. 

5787. ——.]—Fresh evidence raising grave 
doubt is ground for quashing a conviction.— Rh. v. 
WALKER & MALYON (1910), 5 Cr. App. Rep. 296, 
C. OC. A. 

5788. -|—Where, on fresh evidence, 
the ct. was satisfied that the case set up by the 
prosecution at the trial failed, though an alterna- 
tive case withdrawn from the jury at the trial 
might have succeeded, the conviction was quashed. 
—RK. v. WINKWORTH (1911), 6 Cr. App. Rep. 179, 
C. C. A. 











5789. ———- ———-|-——-H.. v. STokes (1911), 7 Cr. 
App. Rep. 40, C. C. A. 
5790. .|—Conviction quashed in view 








of fresh evidence before the ct. & other evidence 
admitted by the Crown as establishing applt.’s 
case.—Hht. v. THompson (alias PETTITT) (1912), 
7 Or. App. Rep. 208, C. C. A. 

5791. .|—If the ct. on hearing fresh 
evidence is of opinion that if it had been before the 
jury which convicted they might have acquitted, 
it will quash the conviction, & all the more so in a 
case which the trial judge has characterised as a 








of the et. to determine whether the 
additional evidence taken In conjunc: 
tion with the evidence given at the trial 


reversing a finding of fact by a lower 
ct. that the finding is wrong.—PROTAB 
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weak case.—R. v. EpDwarps (1912), 8 Cr. App. 
Rep. 38, C. C. A. 

5792. ——— ———.]—R. v. Winuiams, No. 5561, 
ante. 

5793. Conviction upheld—-Where court consider 
fresh evidence would not secure acquittal.|—R. v. 
GERHOLD (1908), 1 Cr. App. Rep. 104, C. C. A. 

5794. .|—The ct. dismissed an appeal 
where the fresh evidence called conflicted with the 
evidence previously called on behalf of applt., 
& where no jury would have altered a verdict on 
such fresh evidence.—R. v. DUNTON (1908), 1 Cr. 
App. Rep. 191, C. C. A. 

5795. .|—Unless the ct. is of opinion 
that the further evidence that has been called 
would have caused the jury to acquit, it will not 
quash a conviction.—R. v. JAcKSON (1910), 4 
Cr. App. Rep. 98, C. C. A. 














Sect. 7.—DETERMINATION OF APPEALS 
AGAINST CONVICTION. 


SuB-sEcT. 1.—IN GENERAL. 

5796. General rule—No substitution of con- 
viction—After acquittal.|—The ct. on quashing 
a conviction for one offence, cannot substitute a 
conviction for another, by virtue of Criminal 
Appeal Act, 1907 (c. 28), s. 5 (2), of which there 
has been an express acquittal. —R. v. FIsHErn 
(1921), 91 L. J. K. B. 145; 86). P.29; 66 Sol. Jo. 
109; 16 Cr. App. Rep. 53, C. C. A. 

5797. Absence of motive.|— Absence of proved 
motive is not a ground for quashing a conviction.— 
R.v. ELLwWoop (1908), 1 Cr. App. Rep. 181, C. C. A. 

5798. Confession by another person.|—Leave to 
appeal given in view of a confession by another 
person of the crime of which applt. had been 
Se ae v. Hopkins (1911), 7 Cr. App. Rep. 

¢ Ge Re As 





case the ct. must be convinced before | being strange & excited. At the 
coroner’s inquest, held six months 
before, this witness had _ declared 


would have led the jury to bring in a 
different verdict..—-HURLEY wv. R. 
(1919), 22 W. A. I. R. 25.--AUS, 

m. Conviction upheld—Where court 
consider fresh evidence would not have 
secured acquittal. }—-Applt. with another 
was convicted on charge of robbery 
with violence. At the trial the issue 
of rnistaken identity was taken. After 
sentence a petition was presented on 
the ground that fresh evidence was 
forthcoming of a witness not called at 
the trial which would establish the 
innocence of applt. Case was referred 
by A.-G. to Ct. of Criminal Appeal. 
Tho witness referred to was called by 
applt. & gave evidence on oath. In his 
evidence he said that he assaulted the 
complainant but that nobody else 
was present, also he committed the 
robbery :—Held: even if jury be- 
lieved this story it was inconsistent 
with the evidence given at the trial 
on which jury convicted applt.— 
SLEATOR v. RK. (1914), 16 W. A. L. R. 
113.— AUS. 
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n. General rule.)— A conviction 
can be set aside only where there has 
been a miscarriage of justice by reason 
of a wrong decision of law.—K. v. 
Murray & Manonry, [1917] 2 
Ww. W. R. 805.—CAN. 

Oo. -/-The sound rule to apply 
in trying a criminal appeal where 
questions of fact are in issue is to con- 
sider whether the conviction is right, 
& in this respect a criminal appeal 
differs from a civil one. In the latter 





CHUNDER MURERJER vw. R. (1882), 11 
Cc. L. R. 25.—IND. 

-]— MILAN KUAN v, SAGAT 
(1895), I. L. R. 23 Cale. 347.-- 





IND 


q. Doubt expressed by judge as to 
correctness of verdict.}—-On appeal 
against conviction on the ground that 
the verdict was against evidence the 
judge reported that he expected & 
thought there showd have been a ver- 
dict of not guilty, & that he had 
matcrial doubt as to the correctnesy 
of the verdict of guilty :—Held: the 
report was to be taken into considera- 
tion but was by no means conclusive, 
otherwise a conviction would always 
be open to doubt unless both judge & 
jury agreed as to the question of fact.— 
R.v. MANSFIELD (1916), 16S. R.N.S. W. 
187; 33 N.S. W. W.N. 56,—AUS. 


r. Surprise.]}—Prisoner, having been 
indicted with two others acquitted, 
was convicted of the murder of 
H., whose body was found in a 
field adjoining a railway on Monday, 
Apr. 10, apparently about three days 
aiter death, which had clearly been 
cansed by violence. M., the chicf 
witness for the Crown, swore that on 
the Friday pleat previously he heard 
cries in this fleld, & that not long after- 
wards he saw three persons walk 
que past his house from that 
irection, whom he recognised as 
prisoner & his two sons. He also 
stated that on the following morning 
he saw peecnee walking along the 
railway stopping near where the 
body was afterwards found, his manner 


himself unable to identify the person 
secn by him, & had not mentioned 
seeing prisoner on Saturday. On 
motion for a new trial, on the ground, 
among others, of surprise at these 
discrepancies, the ct. refused to inter- 
fere. The indictment alleged the 
murder to have taken place on Apr. 6, 
while the evidence, both at the trial 
& the coroner’s inquest, pointed to 
Apr. 7, & it was stated in the affidavits 
that prisoner had thus been misled in 
directing his evidence of an alibt more 
particularly to the wrong day :-— 
ffeld;: no ground of surprise.—R. v. 
HAMILTON (1866), 16 C. P. 340.—CAN., 

s. Sufficiency of evidence.j— Upon 
questions of fact, an appellate criminal 
tribunal is but held to the determina- 
tion whether there was some cvidence 
before the trial ct. or whether there 
was no evidence at all.—R. v. Grroux, 
[1916] Q. RK. 26 K. B. 323; 568.C. R. 
63.—CAN. 

t. .J—The sufficiency of evi- 
dence is not matter for decision by a 
Ct. of Appeal; but the absence or 

rescence of evidence is a matter of 
aw.—R. v. Gross & MILLER, [1918} 
Q. R. 28 K. B. 54; 31 Can. Crim. Cas. 
36.—CAN. 

a. .]— Where a _ conviction is 
attacked upon the ground that it was 
made without evidence & in the absence 
of a plea of guilty, a question of fact 
arises which, like all other disputed 
questions of fact, must be determined 
by evidence; therefore the ct, is not 
restricted in its investigation to the 
record of the conviction, but may 
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5799. 
325, C. C. A. 

5800. Incorrect evidence—By material witness. ] 
—Where a very material witness whom the jury 
must at least have believed, is proved to be mis- 
taken on or to have falsified a material point, the 
ct. will quash the conviction.—R. v. HULLETT 
(1922), 17 Cr. App. Rep. 8, ©. C. A. 

5801. Advice by counsel to plead guilty—Know- 
ledge of jury.|—It is not a ground for quashing 
a conviction that the jury Knows that counsel 
has advised deft. to plead guilty.—R. v. BUCKLAND 
(1920), 15 Cr. App. Rep. 83, OC. C. A. 

5802. Identity of handwriting not proved.|— 
The ct. will not interfere with a conviction based 
upon the fact that handwriting is traced to deft. 
without positive proof that that handwriting is 
not his.—R. v. TRELOAR (1913), 9 Cr. App. Rep. 
1; Ce Ce As 





|—R. v. SELBY (1913), 48 L. Jo. 


SUB-SECT. 2.—-DEFECTS IN INDICTMENT. 

5803. What is a defect in indictment——Mis- 
joinder of defendants.|—JLarceny Act, 1861 (c. 
96), s. 5, does not authorise the joinder in one 
indictment of a court for larceny against one deft. 
alone with a count for another larceny against the 
same deft. & another person jointly. Such an 
indictment is bad & may be quashed after verdict. 
—I. v. Epwarps, [1913] 1 K. B. 287; 82 I. J. 
K. B. 347; 108 L. T. 815; 29 T. L. R. 181; 28 
Cox, ©. C. 380; 8 Cr. App. Rep. 128; sub nom. 
KR. v. GILBERT, R. v. Enwarps, 77 J. P. 1385; 57 
Sol. Jo. 187, C. C. A. 

Annotation :—Consd. R. v. Thompson, [1914] 2 K. B. 99. 

5804. False pretences not set out.|——A con- 
viction on an indictment essentially bad will be 
quashed. In this case an indictment for obtaining 
goods by false pretences did not aver that prisoner’s 
name was not what he said it was, & did not aver 
that he knew an alleged representation to be 
false.—R. v. McCatium (1914), 11 Cr. App. Rep. 
3; 78 J. P. Jo. 399, C. C. A. 

5805. Duplicity.|—In Larceny Act, 1916 
(c. 50), s. 8 (1), the words ‘steals or with 
intent to steal, nips, cuts, severs, or breaks any 
fixture’’ include two distinct felonies, & a count 
which charges both alternatively is bad.—R. v. 
Mo.uoy, [1921] 2 K. B. 364; 90 1. J. K. B. 862 ; 
85 J. P. 283; 37 T. L. R. 611; 65 Sol. Jo. 534; 
27 Cox, C. C. 34; 15 Cr. App. Rep. 170, C. C. A. 

0806. ——— Addition or amendment without con- 
sent of court of trial.|—No count can be added 
to or amendment made in a bill of indictment 
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without consent of the ct. of trial.—R. v. ERRING- 
TON (1922), 16 Cr. App. Rep. 148, C. C. A. 

5807. When objection should be taken-——Whether 
after plea or after verdict.]—An indictment under 
Punishment of Incest Act, 1908, charged in one 
count that offences were committed ‘‘ on divers 
days between Jan. 1909 & Oct. 1910,’ & in 
another count that offences were committed ‘‘ on 
divers days between Oct. 4 & the end of Feb. 1913.” 
At the trial, after prisoner had pleaded not guilty, 
& the jury had been sworn, objection was taken 
that the indictment was bad for duplicity. The 
objection was overruled, & prisoncr was convicted. 
On appeal :—Held: the indictment was bad in 
that it charged more than one offence in each 
count, but as prisoner had not in fact been em- 
barrassed or prejudiced in his defence by the 
presentment of the indictment in this form, there 
had been “ no substantial miscarriage of justice,’’ 
& the appeal must therefore be dismissed under 
Criminal Appeal Act, 1907 (c. 23), s. 4 (1). 

Qu.: whether an objection that an indictment 
is bad on its face can be taken after plea or after 
verdict.-—R. v. THOMPSON, [1914] 2 kK. B. 993; 83 
L. J. K. B. 6438; 110 L. T. 272; 78 J. P. 212; 
30 T. L. R. 223; 24 Cox, C.C. 43; 9 Cr. App. Rep. 
252, C. GC. A. 

5808. Application of proviso to Criminal Appeal 
Act, 1907 (c. 23), s. 4 (1) Amendment irregularly 
made by court.|-——R. v. ConHEN, No. 6115, post. 

5809. Omission of words usually inserted 
to describe offence.|—-In this case the only objec- 
tion taken is that the indictment was bad because 
it omitted the words ‘‘ take & carry away,’’ which 
are the ordinary words in an indictment for 
larceny. We are clearly of opinion that this case 
comes exactly within the proviso to Criminal 
Appeal Act, 1907 (c. 23), s. 4 (1). It was on the 
clearest, possible evidence that the jury convicted 
applt. There is no appeal on the merits. So that 
it is impossible to say that the omission has 
occasioned any actual miscarriage of justice (per 
Cun.).--R. v. Harris (1910), 5 Cr. App. Rep. 
285, C. CG. A. 

Annotations :-—-Distd. It. v. Edwards, [1913] 1 K. B. 287, 

Consd. R. v. Thompson, [1914] 2 K. B. 99. 


5810. -—-—— Duplicity of offences in same count.| 
—R.v. THOMPSON, No. 5807, ante. 





Sub-sect. 3.—No CASE ro GO TO JURY. 


5811. Conviction quashed when no evidence oc 
guilt.|—-This conviction cannot stand. Ther. 


look at the affidavits of those present 
at the hearing as to what actually took 
pee. thereon.—R. v. BARLOW, [1918] 

W. W. R. 499; 29 Can. Crim. Cas. 
381.—CAN. 

b. -J—~The Supreme Ct. will 
not consider questions which were not 
properly wit the scope of the case 
presented below in questions reserved 
for consideration of the Ct. of Appeal. 
—Scort v. R. (1921), 58 D. L. R. 242; 
34 Can. Crim. Cas. 187.—CAN. 

c. Doubtful direction as to law.]-— 
An indictment charged accused with 
wounding with intent to do grievous 
bodily harm. The wounding was by a 
shot from a revolver. The jury were 
directed that if they thought the 
revolver had been fired in a spirit of 
bravado, not aiming at the injured 
person, but in a grossly careless & 
reckless manner, they might, though 
they should acquit of the crime charged, 
convict of ‘‘ wounding,” that being an 
offence under Criminal Code, s. 186, if 
committed under such circumstances, 
though not alleged. No amendment 





of the indictment was applied for or 
made. The jury found a verdict of 
** wounding without intent.’’ For the 
Crown it was contended that this 
verdict could be supported, under 
s. 372, as a verdict of ** guilty ’’ under 
8. 186, On the grounds (a) that the in- 
dictment necessarily incant u chargo 
of ‘‘ unlawfully wounding ’’ with in- 
tent,”? & (6) that ‘*‘ unlawfully wound- 
ing ’’ was a sufficient description of an 
offence under s. 186:—Held: that 
both these propositions were so doubt- 
ful that the case ought not to be held 
to come within s. 372, & that a verdict 
of ** not guilty ’’ ought to be entered. 
TP Eo ONEe (1897), 16 N. Z. L. R. 


d. .J—The ruling of the judge 
as to whether there was evidence was 
not the exercise of a discretion but a 
decision on a point of law, & coulda, 
therefore, be made the subject of a 
question reserved under sect. 270 of 
the Ordinance of 1903 for the con- 
sideration of the Supreme Ct.—R. v. 
KHAN (1912), T. P. D. 712.—S. AF. 
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e. Whether power to amend.) — 
The Ct. of Criminal Appeal has no 
power to amend an indictment finally 
dealt with before a judge of the 
Supreme Ct. or before a judge of 
Quarter Sessions.——R. v. BURNS (1920), 
90S, KR. N.S. W. 3513 37 N.S. W. 
W.N. 77.—AUS. gan 

f. Defect patent on face of indict- 
ment.j—The ct. will not arrest judg- 
mont after verdict, or reverse judgment 
in error, for any defect patent on the 
face of the indictment.—R. v. MASON 
(1872), 22 C. P. 246.—CAN. 

g. What is a defect in indictment— 
More than one offence in one count. }— 
Indictment bad for having charged in 
one count more offences than one.— 
R. v. QUINN (1918), 43 O. L. R. 385 ; 
44 O. L. R. 707.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 3. 


5811 i. Conviction quashed when no 
evidence of guilt.}—Prisoner was con- 
victed of having stolen a purse 
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Sect. 7.—Determination of appeals against con- 
viction: Sub-sects. 3 & 4.] 


was not sufficient evidence, when the case for the 
prosecution closed, to be left to the jury (per CuR.). 
—KK. v. PEARSON (No. 1) (1908), 72 J. P. 4493; 1 
Cr. App. Rep. 77, C. C. A. 

Annotations :—Consd. R. v. Fraser 

R. v. Power, [1919] 1 K. B. 572. 

Allen (1908), 1 Cr. App. Rep. 197. 

5812. -|—No doubt the possession of the 
servant may be the possession of his master, even 
for criminal purposes, but not unless there is 
evidence that the latter was aware of & had con- 
sented to it. There is no such evidence in this 
case (per CurR.).—R. v. PEARSON (No. 2) (1908), 
72 J. P. 4513; 1 Cr. App. Rep. 79, C. C. A. 

5813. -|—When at the close of the evidence 
for the prosecution there is no case to go to the 
jury, the ct., on a submission, ought to withdraw 
the case from them.— R. v. Leacu (1909), 2 Cr. 
App. Rep. 72, C. C. A. 

5814. ||—R. v. JACKSON 
(alias RoPER), No. 5566, ante. 


1911), 76 J. P. 168; 
efd. R. v. Howells & 
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— 5815. -|—R. v. WHITE (1918), 13 Cr. App. 
Rep. 211, C. C. A. 
5816. ——.|—R. v. Kerr, No. 5597, ante. 
5817. ——— At conclusion of case for prosecution 


—-No submission by prisoner—Evidence for defence 
against abereeeen eh LG prisoner is not de- 
fended by counsel at the trial & at the conclusion 
of the case for the prosecution, there being no 
evidence against him, he does not ask that the case 
should be stopped, & the judge does not stop the 
case on his own initiative, but the case proceeds, & 
evidence is given for the defence which is evidence 
against’ prisoner & on which he is convicted, the 
Ct. of Criminal Appeal will not quash the con- 
viction on the ground that there was no evidence 
against prisoner in the case for the prosecution. 
On a general verdict of guilty on an indictment 
containing counts for housebreaking, larceny, & 
receiving, the ct. varied the verdict to one of 
recelving only, & reduced the sentence.—R. v. 
GEORGE (1908), 73 J. P. 11; 25 T. L. BR. 66; 1 
Cr. App. Rep. 168, C. C. A. 
Annotations :—Folld. RK. v. Jackson (1910), 74 J. P. 352. 


Consd. R. ». Fraser (1911), 76 J. P. 168. Refd. R. v. 
pets oo 2 Cr. App. Rep. 72; R. v. Power, [1919] 1 
. e OF 2. 


5818. Submission by prisoner— 
Whether subsequent proceedings can be disre- 
garded.|—Applt. who had an establishment for 
breeding pheasants was seen to leave his house at 
about 3.15 a.m., having then nothing in his hands. 
Three hours later he was seen to return carrying 
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a sack which contained eleven tame pheasants. 
He was thereupon arrested & charged with the 
larceny of these pheasants. At the trial there 
was evidence that no one could be traced who had 
lost any pheasants. Counsel therefore submitted 
that there was no evidence of a larceny to go to 
the jury. The case, however, was left to the jury 
who convicted applt.:—Held: the conviction 
must be quashed as the facts were quite consistent 
with applt.’s innocence. 

There was evidence before the case for the 
prosecution closed that no one could be found who 
had lost any pheasants, & on these facts was there 
any evidence of larceny to go to the jury? [If 
there was really no evidence of stealing it was the 
duty of the judge to withdraw the case from the 
jury on prisoner’s counsel’s submission, that there 
was no such evidence when the prosecution closed 
their case. Applt.’s counsel made that submission 
in the ct. below, & as applt. had a right to a decision 
at that moment, the ct. now would ignore any- 
thing that took place during the remainder of the 
trial after that submission has been made (DARLING, 
J.).—R. v. JOINER (1910), 74 J. P. 200 ; 26 T. L. R. 
265; 4 Cr. ano Rep. 64, C. C. A. 


Annotations :— hk. v. Fraser (1911), 76 J. P. 168; R.v. 
Power, [1919] 1 K. B. 572. 


5819. ——— ——_ -—_-_ ———.|—-The doctrine in 
R. v. Joiner, No. 5818, ante, that where, at the 
close of the case for the prosecution, there is no 
evidence to go to the jury, & a submission to that 
effect is made, this ct. will disregard the subse- 
quent evidence, doubted.—R. v. FRASER (1911), 76 
J. P. 168; 7 Cr. App. Rep. 99, C. C. A. 

Annotation :—Folid. Ik. v. Power, (1919] 1 K. B. 572. 

5820. ——- ——— ——— ——_.]—Iff at a trial of 
an indictment a submission is made at the close of 
the case for the prosecution that there is no 
evidence that prisoner committed the offence, & 
the submission is overruled, & witnesses are called 
for the defence by whom evidence is given in- 
criminating prisoner, the Ct. of Criminal Appeal 
is entitled on an appeal by prisoner against con- 
viction to take into consideration the adverse 
evidence given by the witnesses for the defence.— 
R. v. Power, [1919] 1 K. B. 572; 88 L. J. K. B. 
593; 120 L. T. 577; 838 J. P. 124; 35 T. L. R. 
283; 26 Cox, C. C. 399; 14 Cr. App. Rep. 17, 
C. C. A. 

5821. ——- ——- ——_— --——.]—_If on the sub- 
mission by one deft. that there is no case to go to 
the jury, the ct. holds that there was a case, it 
will not interfere if the judge uses the subsequent 
evidence of defts. against that deft.~-R. v. HOGAN 
(1922), 16 Cr. App. Rep. 182, C. C. A. 


containing $3.50 from D. Theevidence 
showed that D. had a purse containing 
the money; that she stopped in a 
crowd to watch something that 
attracted attention: that there was 
a commotion in the crowd during 
which prisoner pushed her or was 
pushed against her; that, as this 
occurred, a constable saw prisoner 
utting his hand in a fold of her dress ; 
hat the purse was missed within a few 
minutes afterwards; & that prisoner, 
being arrested after an interval, had 
upon him money in bills & silver, some 
of which were of the denominations of 
the money in D.’s purse, but none of 
which could be identified as havi 
been hers :—Held: the evidence di 
not raise more than a mere suspicion 
against prisoner, & was not sufficient 
in law to warrant a conviction, & 
prisoner discharged.—R. v. WINSLOW 
(1900), 12 Man. L. R. 649.—CAN. 
5811 ii. . -~-Accused was charged, 
under Criminal Code, 9. 242, with 
omitting without lawful excuse to 





supply ‘his wife & infant child with 
necessaries & thereby causing their 
deaths. The omission consisted in 
this, that he did not go after his wife 
& child when he saw them go into the 
cold & bring them back to his house 
before they died from exposure :— 
Held: (1) where a woman having the 
exercise of free will chooses to leave 
the shelter provided by her husband & 
to go out into the cold & is frozen to 
death, the husband is not criminally 
Hable. Accused had provided sufficient 
shelter for his family ; & there was no 
evidence from which it could be found 
that the woman was not in possession 
of her faculties & capable of exercising 
her free will; (2) as to the child, who 


was only ten years old, he could not 
be said have the exercise of his free 
will; & the responsibility of the 


accused, in regard to the child was 
greater. But, as the child did not go 
out alone, but under the guidance of 
his mother, & as accused, though 
he knew that the boy left the house 


in extremely cold weather, did not 
know that he was in danger, it could 
not be said that the assistance which 
he might have rendered was necessary 
to the safety of the child, therefore 
there was no evidence upon which the 
jury could properly convict accused.— 
R. v. SIDNEY (1912), 21 W. L. R. 853 ; 
20 Can. Crim. Cas. 376; 5 D. L. R. 
256; 2 W. W. R. 761.—CAN. 


5811 fii. .J— Accused was con- 
victed of perjury for asserting as witness 
in a former trial that the statements 
made by S. were not true. 8S. gave evi- 
donce on the trial for perjury, but his 
evidenceat theformer trial in which were 
tho ‘‘ statements ’”’ denied by accused 
on that trial was not put in, although 
counsel for the Crown had expressed 
a wish to put it in:—Held: there 
being no evidence that S. made such 
statements on the trial, the jury 
should have been directed to find the 
accused not guilty—R. v. SEGAL, 
(1920) 2 W. W. BR. 29; 53 DL. RB. 
472.—C 





Part XIV.—APPEAL TO CouRT OF CRIMINAL APPEAL. 


5822. Court will not interfere if there was some | 
evidence.|——The ct. will not quash a conviction | 


because the evidence is circumstantial.— 
EWSON (1909), 2 Cr. App. Rep. 44, C. C. A. 


merel 
R. v. 

5823. 
352; 5 Cr. App. Rep. 22, ©. C. A. 





SuB-SECT. 4.—UNREASONABLE VERDICT—QUASH- 
ING CONVICTION. 

5824. As ground for quashing conviction— 
Verdict against weight of evidence.|—R. v. 
BURKE (1908), 1 Cr. App. Rep. 245, C. C. A. 

5825. -|—In order to convict a receiver 
of stolen property, there must be clear evidence of 
some possession on the part of deft.—R. v. LEwIs 
(1910), 4 Cr. App. Rep. 96, C. C. A. 

5826. .|—If there is a probability 
that the jury believed that consent was not a 
defence to a charge of rape the ct. will quash the 
conviction. 

There was not sufficient evidence before the 
jury to justify them in concluding that the girl 
did not consent (per CuR.).—-h.. v. BRADLEY (1910), 
74 J.P. 247; 4 Cr. App. Rep. 225. C. C. A. 

5827. -|—The ct. will quash a con- 
viction if it is of opinion that it is not justified by 
the evidence, even though it believes that the 
verdict was correct.—R. v. BENNETT (1912), 8 
Cr. App. Rep. 10, C. C. A. 

5828. jJ—R. v. Davis (1913), 9 Cr. 
App. Rep. 66, C. C. A. 

5829. ——.|—R. v. HotmMes & GREUORY 
(1915), 11 Cr. App. Rep. 130, C. C. A. 

5830. i—R. v. Peacock (1915), 11 Cr. 
App. Rep. 142, C. C. A. 
5831 


e ——.!—R,. 
5908, post. 

5832. -/—As there was no other satis- 
factory evidence, the ct. has come to the con- 
clusion that the verdict as regards H. cannot be 
supported, so the conviction in his case must be 
































v. BARKER & PAGE, No. 











§822 i. Court will not interfere if there 


i|—R. v. JacKson (1910), 74 J. P. | 


i 
! 
| 


conviction in criminal causes, 
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quashed (per Cur.).—R. v. GARDNER & HANCOX 
(1915), 85 L. J. K. B. 206; 114 L. T. 78; 807. P. 
135; 25 Cox, C. C. 221; 11 Cr. App. Rep. 265 ; 
sub nom. R. v. GARDNER, R. v. HANcOX, 32 T. L. R. 
97; 60 Sol. Jo. 76, C. C. A. 
Annotation :—Mentd. R. v. Pilley (1922), 127 L. T. 220. 

5833. —.|—Applt. was charged at 
sessions with stcaling money, &, in a second count, 
with receiving it knowing it to have been stolen. 
In the opinion of this ct. the evidence against 
applt. for larceny was very strong, but there was 
no evidence against him of receiving. The chair- 
man of the sessions summed the case up to the 
jury as a case of larceny, & did not deal at all with 
the charge of receiving. The jury convicted applt. 
of receiving :—Held: in these circumstances the 
conviction must be quashed.—R. v. EVANS (1916), 
85 L. J. K. B. 1176; 114 L. T. 616; 25 Cox, C. CO. 
342; 12 Cr. App. Rep. 8, C. C. A. 

5834. ——.|—R. v. Catéy (1917), 12 Cr. 
App. Rep. 231, C. C. A. 

5835. ——,|—R. v. CHADWICK, MATTHEWS 
& JOHNSON (1917), 12 Cr. App. Rep. 247, C. C. A. 




















5836. ——.|—R. v. HALL, No. 5690, ante. 

5837. ——-.|—R. v. STANFORD (1919), 14 
Cr. App. Rep. 73, C. C. A. 

5838. ——— ——-.]—lt. v. Smitu (1919), 14 Cr. 
App. Rep. 101, C. C. A. 

5839. —— |—R. v. ARMSTRONG (1922), 





16 Cr. App. Rep. 147, C. GC. A. 

5840. -——,]—R. v. MARGULAS (1922), 17 
Jr. App. Rep. 3, C. C. A. 

5841. Offence charged not known to the 
law.|—R. v. SHaw, No. 5677, arte. 

5842. First verdict not accepted by judge— 
Case for defence subsequently proceeded with.]— 
ce DouuERny (1911), 6 Cr. App. Rep. 255, 
©. C. A. 

5843. Conviction not quashed—-Where there was 
evidence on which jury could convict.|—The 
ct. refused leave to appeal against a conviction 
where there was evidence upon which the jury 
might properly have arrived at their verdict.— 

















& to of witnesses, &, within the above 


was some evidence.]--Kvidence making 
a primd facie case for the Crown in a 
criminal prosecution, if unanswered, 
& belicved by the jury, is sufficient to 
support a conviction.—R. v. GIRVIN 
(1911), 18 W. L. R. 482; 20 W.L. RK. 
130; 45S. C. R. 167.—CAN. 
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5824 i. As ground for quashing con- 
viction—Verdict against weiyht of evi- 
dence.}—An accused was found guilty 
on a charge of pi eae with a person 
unknown. The full ct. being of opinion 
that there was no evidence to show 
that the offences could not have been 
perpetrated by one person quashed 
the conviction.—R. v. MALONEY (1915), 
15 8S. R. N.S. W. 461; 32 N.S. W. 
W. N. 156.—AUS. 

5824 ii. .]--To set aside a 
verdict on the ground of perjury on 
the part of a witness for the prosecu- 
tion the Ct. of Crininal Appeal must be 
fully satisfied as to the truth of the 
facts before it, & must also be satisfied 
that @ jury would be likely to come to 
a different conclusion in view of the 
dissimilar story.—McGRATH vw. R. 
(1916), 18 Ww. A. Le R. 124.—AUS. 

6824 fii. —-—,]—Conviction of 
deft. quashed for having counselled & 
procured the bribery of a peace officer 
on the ground of lack of evidence.— 
R. v. RYaw (1913), 23 O. W. R. 799; 
cAW W.N. 622; 9 D. L. R. 871.— 


5824 iy. .—The K. B. Div. 
has jurisdiction to review the evidence 
upon which inferior tribunals find a 

















determine whether such evidence is 
reasonably fit to be submitted for the 
purpose of proving such a charge, & 
whether the evidence actually gsub- 
mitted in ony particular criminal case 
is of a character sufficient to reasonably 
sustuin a verdict of guilty; & the 
K. B. Div. will in a proper case quash 
8 conviction where in its opinion the 
evidence upon which the inferior 
tribunal acted is unfit or insufficient 
to reasonably sustain the verdict of 
guilty. The old rule, that if there is 
a scintilla of evidence to support the 
finding a conviction by an inferior 
ct. cannot be disturbed, had been 
abolished.—R. v. WATERFORD JJ. 
(19099, 43 1. L. T. 170.—IR. 


h. - —— Criminal Code Act, 
1893, s. 416.}—Where a person con- 
victed by a jury of a crime applies to 
the Ct. of Appeal, under Criminal Code 
Act, 1893, s. 416, for a new trial, on 
the ground of the verdict being against 
the weight of evidence, the rule estab- 
lished in regard to such an application 
in a civil case must be applied: & the 
verdict cannot be disturbed unless it 
is one which the jury, viewing the whole 
of the evidence reasonably, could not 





properly find.—R. v. SrycuxE (1901), 
20 N. e L. R. 744.—-N.Z. 
k ——,.] — The ct. 








cannot interfere with the verdict of a 
jury unless it is satisfied that the 
verdict is such as twelve reasonable 
men, givi due weight to the pre- 
sumption of law in favour of prisoner’s 
innocence could not properly have 
found. All questions of the credibility 


| 


l 


limits, of the weight to be attached to 
their cvidence, are for the determina- 
tion of the jury, & must be held to 
have been determined by their verdict. 

~R. v. ALLANDALE & DENNETT (1905), 
25 N. Z. L. R. 507.—N.Z. 


1. ——,J— R. v. FIND- 
LAY (1907), 26 N. Z L. R. 980.---N.Z. 


5843 i. Conviction not quashed — 
Where there was evidence on which jury 
could convict. }—Applts. were convicted 
of breaking & entering the shop of W. & 
therein stealing the sum of £2 88. 6d. 
Evidence was admitted showing that 
during the night that such offence was 
committed the store of O’D. was 
broken & enterod & Cavour cigars & 
*: 48. in cash belonging to O’D. had 
becn stolen & that on the following 
morning an empty box of Cavour 
cigars had been found at W.’s shop :-— 
Held: verdict of jury was not un- 
reasonable. Assuming the evidence 
regarding the offence at O’D.’s store 
to have been wrongly a imitted thero 
had been no substantial miscarriage 
of justice, as there was sufficient evi- 
dence to support the verdict of the 
jury apart from that evidence.— 
LAMBERT & DEVAuUS v. R. (1914), 16 
W. A. L. R. 178.—AUS. 

5843 ii. .}—On a charge of 
wounding with intent to murder the 
evidence of identification was slight. 
Accused appealed against conviction 
on the ground that the evidence was 
insufficient to support the verdict :-— 
Held: there was ovidence of identifica- 
tion which would be sufficient if be- 
lieved to support the verdict, & where 
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Sect. 7.—Determination of appeals against con- 
viction: Sub-sects. 4 & 5.] 
It. v. WILLIAMSON (1908), 24 T. L. R. 6193; 1 
'r. App. Rep. 3, C. C. A. 
5844. -.|—R. v. ASHFORD (1908), 1 
Cr. App. Rep. 185, C. C. A. 











5845. |—R v. McNair, No. 5681, 
ante, 

5846. ———.|—lt. v. Simpson, No. 5634, ante. 

5847. —--— Because judge disapproved of 


verdict.}—R. v. SCHRAGER, No. 5640, ante. 

5848. -|—When on an indictment for 
perjury containing several assignments a gencral 
verdict of guilty is returned, though one assign- 
ment is clearly not proved by reason of the want 
of corroboration, the ct. will quash the conviction. 
The ct. will not set aside a verdict merely because 
the trial judge is dissatisfied with it. 

When a Case is one proper for the consideration 
of the jury, & the jury being properly directed 
convict, the mere opinion of the judge that he 
would have found the other way, or that the 
verdict was not satisfactory, is not a sufficient 
ground for quashing the conviction (Avonry, J.).—— 
KR. v. GASKELL (1912), 77 J. P. 112; 29 T. L. R. 
108: 8 Or. App. Rep. 103, C. C. A. 

5849. -|—During the absence of 
applt.’s husband on active service applt. wrote a 
letter to prosecutor alleging that he was the father 
of her expected child & demanding moncy. 
Applt. was convicted on a charge of demanding 
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tificate for an appeal, stated that he disagreed 
with the verdict, but wished the case to be con- 
sidered by the Ct. of Criminal Appeal :—Held: 
the verdict was not unreasonable, & no miscarriage 
of justice had occurred; the qucstion involved 
was entirely one of fact on which the finding of 
the jury must be accepted; & there being no 
allegation that the jury had been misdirected, or 
that there was no evidence at all to support their 
verdict, the appeal must be dismissed.—R. v. 
PERFECT (1917), 117 L. T. 416; 25 Cox, C. C. 
780; 12-Cr. App. Rep. 2738, C. C. A. 

Annotation :—Folld. R. v. Moor (1920), 15 Cr. App. Rep. 31. 

5850. .|—The disagreement of the 
judge with a verdict is not a ground for quashing 
a conviction.—R. v. Moor (1920), 15 Cr. App. 
Rep. 31, C. C. A. 

5851. ——— Judge’s view may be considered 
by court.]|—While it must not be supposed that 
the mere fact that the judge who tried the case 
does not approve of the verdict is a sufficient 
reason for asking the ct. to set it aside, it is a 
factor for consideration (LORD READING, C.J.).— 
R. v. Harr (1914), 10 Cr. App. Rep. 176, C. C. A. 
Si ae :—Refd. R. v. Scranton (1920), 15 Cr. App. Rep. 




















5852. .|—The fact that a judge 
is dissatisfied with the verdict is not sufficient by 
itself to justify us in setting aside the verdict 
(LorD READING, C.J.).— hk. v. SMITH (1914), 10 


money with menaces & without reasonable or 
probable cause. The judge, in giving his cer- 





rs ee 


C't. of Appeal sees that there has been 
no abuse of the process of trial or no 
neglect. on the part of some one con- 
ecrned in the trial, & it comes merely 
to a question whether the jury ought 
to have found u verdict of guilty or not 
guilty, then their verdict, is unchallenge- 
able-—R. v. McCann (1920), 20 
S. RON. S. W. 467; 37 N.S. W.W.N. 
189.—AUS, 

5843 ili. ——— - .--In the course 
of carriage part of the goods were stolen. 
The missing goods were traced to 
accused, & were seized in the possession 
of his confederates. These goods bore 
the consignees shipping brand, were of 
like quality to, &, with the goods in 
the bales delivered, made up _ the 

uantity ordered. A witness first 
claimed, in  cross-cxamination, to 
identify the goods by the invoice, but 
on discovering the shipping brand 
relied on that. The invoice was not 
admitted as evidence. Accused was 
proved to have admitted to the police 
that he stole the goods seized, but his 
statement in some particulars could 
not be reconciled with known facts. 
The jury convicted him of receiving. 
The judge reserved the question 
whether there was evidence on which 
the jury could find the property in the 
goes as laid, viz. in the consignees :— 

eld; taking the evidence as a whole 
the jury might reasonably find that 
the goods were tho goods of the con- 
signees.—I. v. RetD (1921), 17 Tas. 
L. R. 132.—AUS. 

5843 iv. ———.)—Deceased was 
murdered, according to the only cyo- 
witness, a girl of about cight years, by 
a dark man with a fat face, dressed in 
brown tiousers, in the seat of which 
were tw- rents, a black shirt with white 
stripes, & a dark coat. Prisoner had 
been secn in the vicinity of the murder 
some 20 or 30 minutes previously. 
His dress corresponded with the shirt, 
coat, & trousers mentioned, in addition 
to which he wore a black hat. A 
knife, sworn to as having been in 
prisoner’s poseceslen three days before, 
was found on the afternoon of the 
murder, still wet with blood, a few feet 








5853. 








from the murdered woman’s body. 


When arrested three days later, 
risoner was without the dark shirt :— 
eld: the jury was justified on the 

evidence in coupling prisoner with the 

crime. In a criminal case, on an 
application for a new trial on the 
ground that the verdict. is against the 
weight of evidence, the ct. will be 
governed by a consideration of whether 
the evidence was such that the jury, 
viewing the whole of the evidence 
reasonably, could not properly find 

a verdict of guilty.—-R. v. JENKINS 

(1908), 14 B. C. RR. 61; 9 W. LL. R. 

405; 14 Can. Crim. Cas. 221.—CAN. 


58483 v. ———.]—The ct. should 
not confirm a conviction on the legal 
ovidence as sufficient unless satisfied 
that the verdict would have been the 
same if evidence had not been wrongly 
admitted. This principle applics as 
well to cases of improper udmission 
of evidence as to cases of mis-direction. 
—RAMESH CHANDRA Das v. 1. (1919), 
I. L. R. 46 Cule. 895.—IND. 


5843 vi. -}-—Ct.. refused to 
direct a new trial for a defect in the 
record when the jury were justified 
in convicting on the evidence in the 
case.—KASIMUDDIN NASYA v= FR 
(1920), I. L. Lt. 47 Cale. 795.—IND. 


5843 vii. ——--,]— The ct. has 
power under Evidence Act (I. of 1872), 
clause 26, to examine the evidence & 
deterinine whether after the exclusion 
of the inudmissible evidence’ the 
residuo is sufficient to justify the con- 
viction. The ct. will not substitute 
its own finding for the verdict of the 
jury, & it must consider whether 
evidence improperly admitted was of 
such nature that it possibly might 
have considcrably influenced the minds 
of the jury & whether it was reasonably 
certain that the jury would not have 
acted on the unobjectionable evidence 
if the wrongly admitted evidence had 
not been presented to them. Where 
the residue was by no means con- 
clusive the ct. set aside the conviction. 
—R. v. PANCHU Das (1920), I. L. R. 
47 Calc. 671.—IND. 














Cr. App. Rep. 232, C. C. A. 





-}—The ct. may quash a 





conviction on the report of the trial judge that he 


ed 


m. -———- Criminal Code Act, 
1893, s. 3.])--Applt. was, in July, 1889, 
tried for & convicted of a murder com- 
mitted in May of that year. He was 
sentenced to death, but sentence was 
afterwards commuted to one of 
imprisonment for life. The above 
sect. provided thut the Act should 
apply only to offences committed on & 
after the day of its coming into force. 
Parliament having been petitioned on 
behalf of the applt., on the ground of 
there being evidence tending to 
estublish his innocence which was not 
produced at the trial, & of alleged 
unfair practiccs by two of the witnesses 
for the Crown, Criminal Code Act 
Amendment Act, 1895, was passed, 
which by sect. 2 provided that, not- 
withstanding anything contained in 
the 1893 Act, the applt. should have 
the right to apply to the Ct. of Appeal 
for a new trial, as provided in sect. 416 
of the iast-mentioned Act :—Held: 
a new trial could be applied for only 
on the ground mentioned in sect. 416— 
namely, of the verdict being against 
the weight of evidence, & not on the 
other grounds on which Parliament bad 
been petitioned.—CHEMIs v. I. (1895), 
14.N. Z. L. R. 393.—N.Z. 


n. -}~-On a motion 
under The Criminal Code Act, 1893, 
8. 416, for leave to apply to the Ct. of 
Appeal for a new trial of an indictment 
upon which the applt. had been con- 
victed, on the ground that the verdict 
was against the weight of evidence, if 
there exists a reasonably arguable 
ground upon which it may be con- 
tended, not necessarily successfully, 
that the verdict was such that a jury, 
viewing reasonably the proved facts, 
could not properly find, then the judge 
peeeiding at the trial ought to grant 
eave to movo the Ct. of Appeal for a 
new trial.—h. v. BRUGES (1906), 26 
N. Z. L. hk. 389.—N.Z. 


5847 i. —— Becausejudge disapproved 
of verdict.J—R. v. BREWSTER (No. 2) 
(1896), 2 Terr, L. R. 377.—CAN 


0. Granting of leave_ to coped by 
trial judge—Criminal Code, RK. S. C. 








een 
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was not satisfied with it, though it would decline 
to do so on the further evidence called by applt.— 
R. v. BERWICK (1916), 12 Cr. App. Rep. 37, C. C. A. 
5854. -|—The judge’s view (of 
the sufficiency of the evidence) by itself does not 
entitle the ct. to set aside a verdict but it is an 
clement to be taken into consideration (per CUR. ).— 
a Fe Sian (1920), 15 Cr. App. Rep. 104, 
Annotation :—Mentd. R. v. Cuffin (1922), 127 L. T. 564. 
5855. Granting of leave to appeal by trial judge 
—Not an indication of dissatisfaction with verdict.] 
—Leave to appeal being granted by the single 
judge, who was also the judge at the trial, does not 
imply a doubt as to the conviction being right.-— 
a a CARPENTER (1908), 1 Cr. App. Rep. 210, 
. CO. A, 











SUB-SECT. 5.—WRONGFUL ADMISSION OF EVIDENCE 
AT TRIAI.. 


5856. General rule.|—In a criminal trial, if 
any evidence not legally admissible against 
prisoner is left to the jury, & they find him guilty, 
the conviction is bad: & this notwithstanding 
that there was other evidence before them properly 
admitted & sufficient to warrant a conviction.—— 
ki. v. GIBSON (1887), 18 Q. B. D. 537; 561. J. M.C. 


3 T. L. R. 442; 16 Cox, C. C. 181, C. C. R. 

Annotations :—Refd. R. v. Stephens (1888), 58 L. T. 776; 
R. v. Moore (1892), 61 L. J. M. GC. 80; R. o. Marsham, 
Kaz p. Pethick Lawrence, [1912] 2 K. B. 362. 


5857 Conviction quashed — Evidence of other 
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within twelve months, & the proof fail, the jury 
must be warned to disregard the evidence.—R. v. 
HALIKIOPULO (1909), 3 Cr. App. Rep. 272, C. C. A. 

5858. -\—On an _ indictment for 
obtaining by false pretences or other fraud, 
evidence of similar offences to that charged 
committed by deft. is only admissible a primd 
facie case being made, to negative a defence of 
mistake or accident or to prove a systematic 
course of fraudulent conduct but not to prove 
general bad character. Conviction quashed as 
evidence admitted may have influenced the jury.— 
R. v. Fisuer, [1910] 1 K. B. 149; 79 L. J. K. B. 
187; 102 L. T. 111; 74 5. P. 104; 26 T. L. BR. 
122; 22 Cox, C. C. 270; 3 Cr. App. Rep. 176, 
C. C. A. 

Annotations :—-Apprvd. & Apld. R. v. Ellis, [1910] 2 K. B. 

746. Consd. R. v. Rodley, [1913] 3 K. B. 468. Apprvd. 

Apld. R. v. Kurasch, [1915] 2 K. B. 749. Apld. R. v. 

Wilson (1915), 11 Cr. App. Rep. 251. Refd. R. v. Ball 

(1910), 5 Cr. App. Rep. 238; Ibrahim v. R., [1914] A. C. 

599; R. v. Baird (1915), &4 L. J. K. B. 1785. 

5859. .|—It is quite clear from the 
summing up that the jury were invited to consider 
whether these two cases, evidence of which had 
been wrongly admitted, were not very damaging 
to deft.’s credit & the jury could hardly have failed 
to draw the inference hostile to deft. on the point. 
We feel bound therefore to say not only that 

















' the jury may have been influenced but that they 
49; 56 L. T. 367; 51 5. P. 742; 35 W. R. 411; 5 


must have been influenced (Bray, J.).—R. v. 
Enis, [1910] 2 K. B. 746; 79 L. J. K. B. 841 ; 
102 L. T. 922; 74 J. P. 388; 26 T. L. R. 535 ; 
22 Cox, C. C. 330; 5 Cr. App. Rep. 41, C. C. A. 

Annotations :~-Refd. Barker v. Arnold, [1911] 2_K. B. 120; 


acts.|—If on an indictment for receiving stolen 
property an attempt be made to prove the pos- 
session of other property alleged to have been stolen 


1906, c. 148, s. 1021.}—The judge pre- 
siding at a criminal trial has no power 
to grant a new trial. Leave to move 
the Ct. of Appeal for 4 new trial may, 
under above sect., be given by the trial 
judge, but only on the ground that the 
verdict is against the weight of ecvi- 
dence.—R. v. Dr FRANCESCO (1918), 
440. L. R. 75; 45 D. L. lt. 488.— 
CAN. 

——.]--— Where the trial 
jui __e, acting under above sect., gives 
leave to prisoner, after conviction, to 
apply to the ct. in banco for a new 
trial on the ground that the verdict 
was against the weight of evidence, the 
power of the ct. is limited to the 
granting of a new trial, & the question 
then becomes whether the verdict was 
such as a jury viewing the evidence as 
a whole, could reasonably find.—R. v. 
PEEL (No. 1) (1920), 54 N.S. 2. 329; 
34 Can. Crim. Cas. 390.—CAN. 
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5856 i. General rule.]——-The wrongful 
admission of evidence which is in its 
nature damaging to accused & which 
considering all the evidence must be 
taken to have influenced the decision 
of the justices vitiates a conviction.— 
CRUDGINGTON v. COONEY, Exp. 


5856 ii. -J—Ct. will not lay down 
any strict rule that it will not entertain 
an appeal on the ground that evidence 
had been wrongly admitted unless 
Objection to the admission of the 
evidence has been taken at the triai.— 
R. v. O’BRIEN (1920), 20S. R. N.S. W. 
486; 37 N.S. W. W. N. 154.—AUS. 


5856 iii. -]}—Ct. of Criminal Ap- 
peal will not, as a general rule, upset a 
conviction on the ground that evidence 
is inadmissible uniess exceptional cir- 
cumstances are proved, & this rule 
more especially applies in cases where 
an advocate has attempted to make 











Starkie, [1922 
Te Te 05; 


use of such evidenee for his) own 
purpose.—R. v. BRANSCOMBE (1921), 
2185. R. N.S. W. 363.—AUS., 


5856 iv. -+—Under Code, s. 746, 
the improper admission of evidence 
at a criminal trial cannot be said in 
itself necessarily to constitute a wrong 
or miscarriage, but it is a question for 
the ct. upon the hearing of any appeal, 
whether in the particular case it did 
so or not.—R. v. Woons (1897), & 
BL, C. Rs 585.—CAN. 


5856 v. -1—It is the duty of the 
judge on a criminal trial to exclude 
illegal evidence, & its admission is a 
ground for a new trial, whether ob- 
jected to or not on tho trial.—R. v. 
CLARKE (1907), 2 E. L. R. 327; 38 
N. B. Kh. 11.—CAN. 


5856 vi. ——-.]—Ifinadmissible evi- 
dence bearing upon the particular 
count of the indictment under which 
the conviction is made is improperly 
received, the conviction would be 
bad; but, as the appeal under Criminal 
Code,’ s. 1912, is in the nature of a 
rehearing, the ct., disregarding all 
such evidence & looking only at the 
evidence clearly admissible, may form 
its own judgment on the guilt or 
innocence of prisoner, & affirm or quash 
the conviction accordingly.—R. v. 
CLARKE (1908), 9 W. L. R. 243; 1 
Alta. L. It. 368.—CAN. 

5856 vii. .]——Where evidence has 
been improperly admitted or something 
not according to law has been done at 
the trial which may have operated 
prejudicially to accused upon a 
material issuc, although it has not been 
& cannot be shown that it did, in fact, 
so operate, & although the evidence 
which was properly admitted at tho 
trial warranted the conviction, Ct. 
of Appeal may order a new trial.— 
Ayam vw. R. (1911), 44 8. C. R. 331.— 











5856 viii. ———.]—Onmission at a trial 


It. v. Boyle & Merchant, [1914] 3 K. B. 339; KR. v. Mason 
(1914), 111 L. 'T. 336; R. v. Baird (1915), 84 L. J. K. B 
1785: R. v. Ratcliffe 1919), 89 L. J. IK. OB. 135; ‘ 
2 kK. B. 275: Jenkins v. Feit (1923), 129 


hR. v 


to object to the reception of evidence 
does not preclude the right to object 
on a criminal appeal.—lh. v. JENNINGS 
& HAMILTON, [E917] 1 W. W. i. 1073 ; 
Tt Alta. Ta. RR. 290_—CAN. 


5856 ix. .J—Although a Ct. of 
Appeal finds that evidence was im- 
properly admitted it is required, under 
Criminal Code, s. 1019, to consider 
its possivle or probable effect upon tho 
jury.— kt. v. LETAIN, (1918) 1 W. W. RR. 
595; 29 Can. Crim. Cas. 389.—CAN. 


5856 x. -}—RAMESH CHANDRA 
Das v. R. (1919), 1. L. BR. 46 Cale. 
895.—IND. 








5856 xi. j—hR. v. PANCHU DAs 
(1920), L. L. R. 47 Cale. 671.—IND. 


5856 xii. .}-—R. v. TAYLOR (NO, 2) 
(1885), 3N. ZL. R.C. ALS 


5856 xiii. JER. ov. LAWRENCE 
(1905), 25 N. Z. L. R. 129.—N.Z. 
5856 xiv. .}— Where evidence 
had been wrongly admitted against an 
accused, & it formed the basis of the 
case against accused, who had been 
convicted :—Held ;: the evidence had 
prejudiced accused, & the conviction 
should be quashed.—R. v. BINDER 
(1912), T. P. D. 373.—S. AF. 
5856 xv. ———.]}_—-R. v. Korcno, Hh. 
v. BARLEY, [1918] E. D. L. 91.—S. AF. 
q. Evidence called after de- 
Sence closed.}—It is competent for the 
Crown with or without the instructions 
of the ct., but with its permission, to 
call evidence to rebut evidence given 
for the defence on some new point, 
upon which the Crown evidence is 
silent, & which could not have been 
foreseen by prosecution. The evidence 
for the prosecution against an accused 
erson, coupled with the evidence of 
his co-accused, was sufficient, if believed, 
upon which to have convicted accused ; 
but the magistrate not being satisfied 
with this evidence, after the defence 
had been closed, caused additional 


eee, 
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Sect. 7.—Determination of appeals against con- 
viction: Sub-sect. 5.] 

5860. .|—Conviction quashed on the 
ground that a witness had been allowed to depose 
to the admission by prisoner that he had com- 
mitted offences unconnected with the pending 








charge.—R. v. COULTER (1910), 5 Cr. App. Rep. 
147, C. C. A. 
5861. -|—When on the trial of an 








indictment evidence relative to another indictment 

has been admitted the ct. will quash a conviction. 

—R. v. PosSNETr (1913), 9 Cr. App. Rep. 64, 

C. C. A. 

5862. -|—On the trial of an indictment 
for burglary with intent to rape, evidence of 
immoral conduct subsequent to the attempt 
alleged is not admissible against deft.—R. v. 
RopDLEY, ({1913]3 K. B. 468; 82 L. J. K. B. 1070; 
109 L. T. 476; 77 J. P. 465; 29 T. L. R. 700; 
58 Sol. Jo. 51; 23 Cox, C. C. 574; 9 Cr. App. Rep. 
69, C. C. A. 

Annotations :—-Consd. IX. v. Kurasch, [1915] 2 K. B. 749. 
Refd. k. v. Burlison (1914), 11 Cr. App. Rep. 39; R. v. 
Jones (1922), 127 L. T. 160. 

5863. -|—The ct. will quash a con- 
viction when evidence of a previous accusation 
of an offence similar to that charged has been 
improperly given, although the judge warns the 
jury to disregard such evidence.—R. v. BARRON 
(1914), 110 T.. T. 350; 78 J. P. 184; 30 T. L. R. 














187; 24 Cox, C. C. 88; 9 Cr. App. Rep. 236, 
C.C. A. 
5864. Evidence of previous conviction. |— 





On an appeal against the verdict of a jury con- 
victing a prisoner of having feloniously uttered a 
counterfeit coin where the only evidence of guilty 
knowledge was the fact that prisoner had run 
away when followed by a policeman & where the 
prisoner had proved conclusively that he had not 
uttered another counterfeit coin to the same person 
a fortnight before—-as was alleged—for he was 
in prison at the time, the ct. allowed the appeal 
on the ground that the judge had not expressly 
warned the jury that they must disregard the fact 
that the prisoner had been in prison before.— 
Rt. v. LEE (1908), 72 J. P. 253; 24 T. L. R. 627; 
52 Sol. Jo. 518; 1 Cr. App. Rep. 5, C. C. A. 

meer AG -—Consd. R. v. Warner (1908), 73 J. P. 53. 


efd. HK. v. Joyce (1908), 72 J. P. 483. Mentd. R. v. 
Laws (1908), 72 J. P. 271. 


5865. .|—Under the circumstances of 
this case, on a trial for larceny, where a witness, 
put forward by the prosecution as an accomplice, 
gave evidence which suggested that prisoner had 








evidence to be called upon a point 
upon which evidence for the Crown 
had already been given :—Held: as 
the additional ovidence had been 
improperly admitted & as it was 
impossible to hold that accused had 
not been prejudiced thereby, the con- 
viction must be quashed.—R._ »v. 
JILWANA, [1917] E. D. L. 411.—S. AF. 


with obtaining 19s. from IR. by falsely 
pretending that a worthless piece of 
paper presented & delivered by him 
to her was a one-pound note. At 
the trial eight other similar pieces of 
paper were admitted in evidence. As 
to five of these R. swore that she received 
them from prisoner as good notes, the 
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been previously concerned with him in coining 
offences, & the judge, who tried the case, pre- 
vented prisoner, who was not defended by counsel, 
from cross-examining on the point, & stopped 
him in the middle of his explanation of the matter, 
in his address to the jury, the Ct. of Criminal 
Appeal quashed the conviction. 

R. v. Lee, No. 5864, ante, must not be taken as 
an authority for saying that, where some fact has 
come out prejudicial to prisoner, which ought not 
to have been given in evidence, & the judge who 
tries the case has not warned the jury to disregard 
that fact—that case is no authority for saying 
that on those facts only the Ot. of Criminal Appeal 
will quash the conviction (DARLING, J.).—R. v. 
WARNER (1908), 73 J. P. 53; 25 T. L. R. 142; 
1 Cr. App. Rep. 227, C. C. A. 

5866. .|—R. v. WESTFALL (1912), 107 
I. T. 463; 76 J. P. 3385; 28 T. L. R. 297; 23 
Cox, C. C. 185; 7 Cr. App. Rep. 176, C. C. A. 


Annotations :-—Consd. R. v. Hudson, [1912] 2 K. B. 464. 
Refd. R. vw. Roberts (otherwise Spalding) (1920), 37 
yl bye 


5867. -|—If evidence of a previous 
conviction of deft. is improperly given the ct. 
will quash a conviction which may have been due 
to the jury knowing the fact.—R. v. HEMINGWAY 
(1912), 77 J. P. 15; 29 T. L. R. 18; 8 Cr. App. 
Rep. 47, C. C. A. 

Annotation :—Consd. R. v. Redd, [1923] 1 K. B. 104. 

5868. -|—R. v. CurTIs, No. 5520, ante. 

5869. -_—Where deft. has unneces- 
sarily let in evidence a previous conviction, the 
ct. will take into account its effect on the jury.— 
Rh. v. FRANKS (1915), 11 Cr. App. Rep. 104, C. 0. A. 

5870. .]|—Evidence of a previous con- 
viction of deft. improperly given may be so pre- 
judicial to him that the ct. will decline to apply the 
proviso to Criminal Appeal Act, 1907 (c. 23), s. 4. 
—. v. LANE (1920), 15 Cr. App. Rep. 26, C. C. A. 

5871. Evidence of previous warning.|— 
Evidence of a previous caution against committing 
an offence of a certain kind is not admissible on the 
trial of an indictment for an offence of that kind.— 
R. v. MULLINS (1910), 5 Cr. App. Rep. 13, C. C. A. 
Annotation :—Refd. Ibrahim v. R., [1914] A. C. 599. 

5872. Hearsay evidence.| — Applt. was 
convicted of stealing a pair of glasses in a shop. 
The witness for the Crown who spoke of the theft 
at the police ct. said that the glasses stolen were 
Zeiss glasses. This witness was ill at the time of 
the trial, &, being unable to attend, his depositions 
given at the police ct. were read. <A pair of glasses 
were produced from the custody of a pawnbroker, 









































ALLI AHMED (1913), T. P. D. 500.—- 
Ss. AF. 


5864 i. Fividence of previous con- 
viction.}—On the trial of prisoner on 
a charge of breaking & entering a 
house with intent to steal, evidence 
was given that prisoner had been 
committed for trial to a previous 








r. Evidence of wife.}—Where 
of two witnesses against accused one 
was his wife & the wife’s evidence 
was so important that the magistrate 
could not fairly have been asked 
whether he would have convicted 
without it the ct. set asido the con- 
viction.—R. v. BROwN, [1920] C. P. D. 
20.—S. AF. 


8. Consent to admission—Act 
13 of 1917, 8. 273.}—Accused can- 
not by waiver or consent render admis- 
sible a statement expressly declared 
by Act 31 of 1917, s. 273, to be in- 
admissible.——-R, v. PERKINS, [1920] 
App. D. 307.—S. AF. 
_t. Conviction quashed—Evidence of 
similar acts.}—Prisoner was charged 





other three had been found on another 
person not before the ct. & they could 
not be traced to the prisoner. R. 
could not pick out the five pieces of paper 
she had received from prisoner from 
others :—Held: these three pieces of 
paper were wrongly received in evi- 
dence & conviction of prsoner quashed. 
—R. v. ALLEN (1872), 11 N. S. W 
S. C. R. 73.—AUS. 








d -l1— Where _ accused 
was charged with perjury & suborna- 
tion of perjury, & evidence was ad- 
mitted, though not objected to at 
trial, that accused had also attempted 
to suborn other persons not connected 
with the charge :—Held: its admission 
must necessarily have, & had, in fact, 
prejudiced accused, & the conviction 
sheuld therefore be quashed.—R. v. 


sitting of the ct., had absconded from 
ball, & gone into N.S.W., where he 
was arrested & sentenced to imprison- 
ment on two charges of stealing in a 
house: that he had been taken back 
to Q. from the gaol wherein he had been 
confined in N.S.W., on the expiration 
of the term of his imprisonment. The 
judge, in summing up, referred to the 
fact that prisoner had absconded, & 
then got into trouble in N.S.W. 
Prisoner was convicted, & sentenced 
to a term of imprisonment :—Held: 
as the trial judge had commented on 
the evidence relating to the prisoner’s 
arrest & conviction in N.S.W., the 
conviction should be quashed & a new 
trial ordered.—R. v. EVERETT, [1920] 
S. R. Q. 1—AUS. 
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which the prosecution alleged to be the stolen 
glasses. These glasses were identified by another 
witness as the property of the firm from whom the 
pair of glasses had been stolen, but he said that 
these glasses were Busch glasses. He explained 
the inconsistency by stating that the other witness 
who was ill had made a mistake at the police ct. 
in saying that the stolen glasses were Zeiss glasses, 
& that he knew this mistake had been made as 
the other witness had told him so. Prisoner’s 
defence was an alibi. The ct. quashed the 
conviction on the ground that the judge at the 
trial had not told the jury to ignore the conversa- 
tion spoken to between the two witnesses as being 
hearsay, but had, on the contrary, suggested to 
the jury what it was likely the witness who was 
ill might have said had he come into the box & 
given evidence, & also on the ground that as to 
the evidence as to the alibi, the judge had said in 
his summing up: ‘‘I do not wish to bias you in 
any way whatever, but here is a man who has set 
up an alibi which is no shadow of an alibi from any 
possible point of view.’’—R. v. RuFFIno (1911), 
76J.P.49; 7 Cr. App. Rep. 47, C. C. A. 

5873. -|—In this case a conviction 
for burglary was quashed on the ground that the 








Chairman at quarter sessions who tried the case | 


had in the course of the summing up admitted the 
hearsay testimony of a police officer, the effect of 
which was to refute an alibi set up by prisoner. 
This testimony was not admitted at the request 
of prisoner, & the Chairman himself told the jury 
that it was more satisfactory they should have 
heard the statement, although it did not support 
prisoner’s statements. The ct. refused to act 
under the proviso to Criminal Appeal Act, 1907 
(c. 23), s. 4 (1), as they said it was impossible for 
them to say that the wrongful admission of 
evidence might not have affected the minds of the 
jury.—R. v. CAMPBELL (1912), 77 J. P. 95; 8 
Jr. App. Rep. 75, C. C. A. 

5874. Statement made in presence of 
prisoner.|—The contents of a statement alleged 
to have been made in the presence of prisoner 
cannot be given in evidence unless & until the 
judge has satisfied himself, from the evidence 
contained in the depositions or given at the trial, 
that there is evidence, fit to be submitted to the 
jury, that prisoner by his answer to the statement, 
Whether given in words or by conduct, acknow- 
ledged the truth of the statement. If the contents 
of the statement are admissible in evidence, in 
accordance with the above rule, the jury should be 
directed that they are entitled to take the state- 
ment into consideration as evidence in the case, 
not because the statement is evidence of the 
matters contained in it, but solely because of 





5874 1. made 
presence of wprisoner.}—Statements 
made in the presence of tho prisoncr 
& denied by him as false are not 
admissible in evidence against him as b. 
an admission of guilt. Where the 
judge refused to allow counsel to 
interpose to show that the prisoner 
denied the truth of the statements 
made in his presence & admitted the 


Statement in 








evidence, 
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Norton, [1910] 2 K. B. 496; 79 L. J. K. B. 756 ; 
102 L. T. 926; 74 J. P. 375; 26 T. L. R. 550; 
54 Sol. Jo. 602 ; 5 Cr. App. Rep. 65, C. C. A. 


Annotations :—Consd. R. v. Christie, [1914] A. C. 545. 
Refd. R. v. Atherton (1910), 5 Cr. App. Rep. 233; R. 
vw. Hickey (1911), 27 T. L. R. 441; BR. v. Stroud (1911), 
7 Cr. aye: Rep. 38; Ibrahim v. R., [1914] A. C. 599; 

. v. Adams (1922), 17 Cr. App. Rep. 77. Mentd. R. v. 

Altshuler (1915), 11 Cr. App. Rep. 243. 








5875. |—R. v. CHRISTIE, No. 3811, 
ante. 
5876. Irrelevant evidence.|—It was ob- 





jected that evidence was ‘wrongly admitted, viz. 
of persons who supplied goods & who were asked 
if they would have supplied them had they 
known that deft. had disposed of 160, Commercial 
Road. They said ‘‘ No.’ The evidence ought 
not to have been admitted; it was not relevant 
to any issue. The Recorder, in summing up, told 
the jury that they ought not to pay any attention 
to that evidence, although he thought it ought to 
be admitted. We do not think there was any 
miscarriage of justice through its admission, & 
the conviction must stand (per CurR.).—R. v. 
RICHMAN (1910), 4 Cr. App. Rep. 233, C. C. A. 
5877. ——— Incriminating statement by co- 
prisoner. ]-—On the trial of B. & C. for burglary on 
a Monday night, the evidence against C. was that 
A., B., & C., were seen in each other’s company 
on the Monday afternoon & the following Tuesday 
afternoon. The burglary was at a post office, & 
a large number of stamps were stolen. On the 
Tuesday afternoon ©. was seen dealing openly 
with ls. 3d. worth of stamps, & on the following 
Sunday with twelve halfpenny stamps. C. was 
searched on the Tuesday afternoon & no stamps 
were found on him. When C. was arrested he 
said that he did not know B. OC. admitted when 
giving evidence that he did know B. A. was 
called by the prosecution & he swore that though 
he was guilty was innocent. Leave was 
obtained to treat him as a hostile witness, & a 
written confession made by him previously, which 
implicated C., was put to him under Criminal 
Procedure Act, 1865 (c. 18), s. 3, & so came to the 
minds of the jury. 3B. gave evidence, & a written 
confession made by him implicating C. was put to 
him in cross-examination & so came to the minds 
of the jury. The judge in summing up the case, 
directed the jury to disregard the two written 
confessions & advised them to acquit C., but he 
was found guilty. C. appealed :—Held: the 
appeal would be allowed & the conviction quashed. 
—R. v. DIBBLE (1908), 72 J. P. 498; 1 Cr. App. 
Rep. 155, C. C. A. 
Annotation :~—Refd. BR. v. White (1922), 17 Cr. App. Rep. 60. 


5878. Conviction upheld -—— Effect of evidence 


; , hegatived in summing up.|—It. v. Crooks (1889), 
prisoner’s acknowledgment of its truth—R. v. | 5 T. L. R. 620, C. C. R. 


standing that the judge dealt with the 
evidence against each of prisoners 
separately.—R. v. M1YA VALAD 
(1869), 6 Bom. Cr. Ca. 10.—IND 
Confession.} — A confes- 
sion having been wrongly admitted in 
the conviction must be 
quashed although prisoner afterwards 
admitted his guilt in the witness box 
whilst giving evidence.—R. v. O’K REFE 


voluntary.};-—-Evidence held not ad- 
missible on atrial for theft, of an alleged 
confession of accused when virtually 
under arrest, as there was nothing tu 
show that the statement was made 
voluntarily. Because of the improper 
admission of such evidence & of 
evidence given by the prosecution in 
rebuttal which was not proper rebuttal 
evidence, & as in the opinion of the 


Daub 


evidence without inquiry as to its 
admissibility :—Held: the conviction 
must be quashed.—R. v. STEVENS 
(1904), 4 S. R. N. S. W. 727; 21 
N.S. W. W. N. 245.—AUS. 


5877 i. Incriminating evidence 
of co-prisoner.}—The omission of the 
judge to tell the jury that the state- 
ment of one prisoner is not evidence 
against his fellow-prisoner is a material 
error, & one fatal to the trial, notwith- 





(1893), 14 N.S. W. L. R. 345.—AUS. 


: -]}— When a confes- 
sion by an accused is improperly 
admitted in evidence, no substantial 
wrong or miscarriage of justice can be 
said to be occasioned thereby, if he 
went into the witness box & told there 
in substance the story related in the 


a 





confession.—R. v. OKE, [1917] 3 
W. W. R. 575.—CAN. 
d.——_ -——- WNo_  ewidence that 


ct. there was no other evidence to 
justify it, conviction was set aside. 
R. v. Huanes, [1921] 1 W. W. BR. 119 ; 
55 D. L. RR. 697; 35 Can. Crim. Cas. 
103.—CAN. 


ee 





e. ——-,J-—-R. v. JONES, 
[1921] 3 W. W. R. 411; 62 D. L. R. 
413; 36 Can. Crim. Cas. 208; 17 
Alta. L. R. 86.—-CAN, 

f. Report of Commission — 
Speeches in Legislative Assembly.)— 
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Sect, 7.—Determination of appeals against con- 
viction : Sub-sect. 5.] 

5879. .|—A conviction will not be 
quashed if the jury is properly warned against 
prejudicial evidence accidentally admitted.—R. v. 
Lucas (1908), 1 Cr. App. Rep. 234, C. C. A. 
Annotations :—Reid. lt. v. Stratton (1909), 3 Cr. App. Rep. 

255; Ibrahim v. I., [1914] A. C. 599. 

5880. -]|—Notwithstanding that the 
fact of a previous conviction has been illegally 
elicited in cross-examination, if the judge has 
successfully checked its influence on the mind 
of the jury, & the ct. is satisfied that there has been 
no miscarriage of justice, the ct. will not interfere. 
an v. STRATTON (1909), 3 Cr. App. Rep. 255, 

-C. A. 

5881. .|—A slight irregularity in cross- 
examination, amply provided against by the 
judge, is not a ground for appeal.—R. v. SULLIVANT 
(1909), 3 Cr. App. Rep. 265, C. C. A. 

5882. -]—If when a previous convic- 
tion of a deft. on trial has, by the inadvertence of 
the ct. become known to the jury, they have been 
sufficiently cautioned against giving any weight. 
to that information, a conviction by them will not 
necessarily be quashed.—R. v. HARGREAVES (1910), 
6 Cr. App. Rep. 97, C. C. A. 

5883. -|—Where a statement was 
put in which contained certain observations 
adverse to applt. & its admission was objected to 
by counsel at the trial, & after it had been read the 
judge observed: ‘ I did not know what was in it ; 
now I have heard it read I do not think it is 
evidence,”? & strongly cautioned the jury against 
taking it into account :—Held: the admission of 
this evidence had led to no substantial miscarriage 
of justice.—R. v. WiLson (1911), 6 Cr. App. Rep. 
207, O. C. A. 

Annotation :—Refd. Ibrahim v. R., [1914] A. C. 599. 

5884. -]—In answer to a question, a 
witness for the prosecution said: ‘‘ After he had 
done his two years.”’ 

It was an unfortunate incident but it was not 
due in any way to the carelessness of counsel, who 
put the question quite rightly ; but the witness 
could only fix a certain date by reference to a 
period of two years’ imprisonment which applt. 
had served. The judge at once, & again in his 
summing up, directed the jury not to allow the 
question to affect them. We cannot think that 
the answer affected their decision (per Cur.).— 









































R. ve. DEAN & MEAGHER (189 


(1896), 17 
N.S.W L. 2.132; 12N.8. W. WN. 








<e | 
141.—AUS. | received.—R. v. 

gs. Depositions on trial of | O. L. R. 525; 7.0. W. R. 
another. }—At the ual prisoner, | Can, Crim. Cas. 188.—CAN. 
prosecuting counsel put in a letter, yi imi- 
addressed to the Crown Attorney, n PAG Tn Oe DEE 


| depositions of the two witnesses not 
members of the family, were improperly 
Brooks (1906), 


nary hearing.) — Prisoner was _ tried 
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R. v. Smiry (1915), 84 L. J. K. B. 21538; 114 L. T. 
239; 80 J. P. 31; 31 T. L. R. 617; 59 Sol. Jo. 
704; 25 Cox, C. ©. 271; 11 Cr. App. Rep. 229, 
C. C. A. 

5885. Evidence not objected to at time.]|— 
When prisoner is defended by counsel & he chooses, 
for reasons of his own, to allow such evidence to 
be let in without objection, he cannot come here 
& ask to have the verdict revised on that ground 
(per Cur.).—R. v. Davis & RipiEy (1909), 2 
Cr. App. Rep. 133, C. C. A. 

5886. |—R. v. BENSON (1909), 3 
Cr. App. Rep. 70, C. C. A. 

5887. .|—Objection to the admis- 
sibility of questions tending to prove prisoner’s 
previous ‘‘ bad character’? must be taken at the 
trial—R. 7. Hupson, [1912] 2 K. B. 464; 81 
L. J. K. B. 861; 107 L. T. 31; 76 J. P. 421; 
28 'T. L. R. 459; 56 Sol. Jo. 574; 23 Cox, C. C. 
61; 7 Cr. App. Rep. 256, C. C. A. 

Annotations -—Refd. R. v. Watson (1913), 29 T. L. R. 450. 

Mentd. R. v. Biggin, [1920] 1 K. B. 213. 


5888. Evidence of another offence not 
implicating prisoner.|—A conviction will not 
be quashed because a witness, in re-examina- 
tion, volunteers inadmissible evidence of another 
offence not necessarily implicating deft.—R. v. 
PRIESTLEY (1910), 5 Cr. App. Rep. 155, C. C. A. 

5889. Where misreception of evidence is 
slight.|—-Where there is not any misdirection, a 
prisoner’s admission of a previous conviction is no 
ground for quashing conviction nor is it a ground 
that slight mistakes in receiving cvidence have 
been made.—R. v. Joyce & Brown (alias 
BROCKWELL) (1908), 1 Cr. App. Rep. 82, C. C. A. 

5890. .|—LEvidence improperly given 
to which neither judge nor jury pays attention 
not a ground for quashing a conviction, & the ct. 
will dismiss an appeal where there is no ground for 
saying that there was no evidence on which the 
jury could convict, or that they were in any way 
misdirected.—R. v. GREEN (1908), 1 Cr. App. 
Rep. 124, C. C. A. 

-|—Slight 





























5891. misdirection or 
improper admission or rejection of evidence is 
not sufficient ground to quash a conviction, unless 
there has been some ‘‘ substantial miscarriage of 
justice.”’—-R. v. BRANN (1908), 1 Cr. App. Hep. 
256, C. C. A. 

Annotation :—Refd. R. v. Campbell (1912), 8 Cr. App. Rep. 


vo. 


5892. 








Reference by prosecution to inadmis- 





the Superintendent of Police ought 
not to have been admitted, his infor- 
mation having been obtained by means 
of false representations.—KERR  v. 
MACKAY (1853), 1 Irv. 213; 25 Sc. 
Jur. 402; 2 Stuart, 388.—SCOT. 


1. Conviction upheld — Evidence of 


11 


5333; 11 


from counsel who had been retained 
to act for prisoner, as follows :—‘‘ I 
find that I will be unable to go on with 


this trial on Dec. 28. ... ould you 
kindly see the judge & ask him if he 
can take it on Jan. 6... . Iam quite 


willing to accept the evidence of the 
family, in particular those who gave 
evidence at the H. trial, so that it 
would not be necessary for you to call 
them.’’ The trial was proceeded with 
on Dec. 29, prisoner then be repre- 
sented by another counsel, when, in 
addition to the letter, the depositions 
of two witnesses taken at the trial of 
H., who were not members of the 
family, were put in without the con- 
sent of, or objection to on the part of, 
prisoner’s counsel :—Held: assumi 

the consent in the letter, which seeme 

to be s& concession for the proposed 
postponement of the trial to Jan. 6, 
wide enough to authorise the admission 
of the specified depositions, 


the | 


upon an indictment for rape & seduc- 
tion. After giving evidence at the 
pretmnary hearing the girl upon whom 
he crime was alleged to have been 
committed, died. On the trial, counsel 
for the Crown, without proving the 
evidence of the girl taken on the pre- 
liminary hearing, & without objection 
from counsel for prisoner, read to the 
jury from his brief what purported to 
e a copy of the girl’s evidence. The 
jury found prisoner guilty on the first 
count :—Held: though counsel for 
risoner neglects to object, it is the 
uty of the judge in a criminal case 
to sec that proper evidence ony is 
before the jury, & prisoner should be 
discharged.—-R. v. POWELL (1919), 
27 B. C. R. 252.—CAN. 


k. Police evidence obtained by 
false representations.]—— A conviction 
in the Sheriff Ct. set aside on appeal, 
on the ground that the evidence of 





another offence—Charge as to latter 
withdrawn.J—It is no ground for 
quashing a conviction for unlawful 
assembly on one day, that cvidence of 
an unlawful assembly on another day 
has been itnproperly received, if the 
latter chargo was abandoned by the 
prosecuting counsel at the close of the 
case, & there was ample evidence to 
sustain the conviction.—R. v. MAIL- 
LOUX (1876), 3 Pug. 493.—CAN. 


m. Question by judge.] — 
Prisoner was convicted of sodomy. 
During the Crown case the mother of 
the boy was called & gave evidence 
that she had examined the boy 
shortly after the offence was com- 
mitted. In cross-examination she said, 
‘* My husband came home that night. 
I did not tell him of the boy’s con- 
dition.’’ She was then asked by the 
judge why she did not inform her 
husband; to which she replied that 
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sible documents.]—-R. v. Senam Yousry, No. 5521, 
ante. 

5893. ——~ Proviso to Criminal Appeal Act, 1907 
(c. 23), s. 4 (1), applied—-Statement made in presence 
of prisoner.|—R. v. ATHERTON (1910), 5 Cr. App. 
Rep. 233, C. C. A. 

5894. .|—The jury should be 
directed that, a statement made by one prisoner 
implicating another & immediately denied, al- 
though strictly admissible as evidence, must not 
be accepted as cvidence of the facts contained in 
such statement. Notwithstanding the lack of 
such a direction to the jury by the presiding judge 
at the trial, the ct. will act under the above proviso 
if they are satisfied that no substantial miscarriage 
of justice has taken place. In the absence of any 
reasonable explanation by applt. as to his recent 
possession of stolen goods, the conviction was 
upheld on appeal.—HR. v. CURNOCK (1914), 111 
L. T. 816; 24 Cox, C.C. 440; 10 Cr. App. Rep. 
207, C. C. A. 

5895. ——— Statement by mother of 
prisoner.|—R. v. WILSON, No. 5883, ante. 

5896. —— Statement by accomplice.|—K. 
v. STROUD (1911), 7 Cr. App. Rep. 38, C. C. A. 

5897. ——— Evidence of general fraudulent 
conduct.|/—R. v. Currine (1909), 2 Cr. App. hep. 
150, C. C. A. 























5898. ——— Admission of deposition.|—R. 
v. TOTTERDELL (1910), 5 Cr. App. Rep. 274, 
C. C. A. 

5899. Evidence of other offences.|— 








Where owing to a general misunderstanding, on 
the trial of a charge of larceny, evidence was 
wrongfully admitted of another larceny by 
prisoner at precisely the same place & time, but 
the jury were cautioned against the confusion, & 
there was in the opinion of the ct. no miscarriage 
of justice, the ct. refused to quash the conviction.-— 
It. vu. LOATES (1910), 5 Cr. App. Rep. 193, C. C. A. 
sinnotation :—Refd. Ibrahim v. t., (1914] A. C. 599, 

5900. Evidence of trial by court- 
martial.|—Applt. who was entrusted with the 
squadron account & also with the sergeants’ 
mess account of the regiment in which he was 
quartermaster-sergeant, was indicted for uttering 
a forged receipt in respect of the latter account. 
At the trial evidence was given of a conversation 
between applt. & his captain in which applt. said 
he was £60 out in his squadron accounts, & asked 
the captain for a loan of the money promising 
repayment out of his deterred pay. Applt. was 
convicted. Evidence was also admitted at the 








she had never heard of such a thing 
before & did not know that a crime 
had been committed. Objection was 
taken on behalf of prisoner that the 
Judge was not entitled to ask the wit- 


the prisoner was in B. on a certain 
day in July, 1913, from inquiries mado for 
& what prisoner had told him. 
evidence was objected to. 
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trial to the effect that applt. had been tried by 
court-martial, but applt.’s counsel in cross- 
examination clicited the fact that the verdict of 
the court-martial against applt. had been quashed 
by the Judge Advocate-General. The Judge 
in his summing up also pointed this out to the 
jury, & no point was made by the prosecution 
that the verdict of the court-martial should be 
taken into consideration :—Held : (1) evidence of 
above conversation was properly admitted in 
order to show that about the same time as the 
commission of the offence with which he was 
charged applt. was in want of money ; (2) without 
deciding whether the evidence as to the court- 
martial proceedings was properly admitted or not, 
no substantial miscarriage of justice had occurred, 
& the case came within the proviso to Criminal 
Appeal Act, 1907 (c. 23), s. 4 (1).—R. v. WESTACOTT 
(1908), 25 T. L. R. 192; 1 Cr. App. Rep. 246, 
C. C. A. 
ar Na :— ds to (2) Refd. Ibrahim v. R., [1914] A. C. 

599. 

5901. —~—-— Evidence of previous convic- 
tion.)|—R. v. Joyce & Brown (alias BROCK- 


WELL), No. 5889, ante. 
.|—R. v. SOLOMON (1909), 








5902. 
2 Cr. App. Kep. 80, C. C, A. 

Annotations :—-Refd. Ibrahim v. R., [1914] A. C. 599; R. 

v. Beecham, [1921] 3 kK. B. 464. 

5903. -——,.|—The ct. will not, in 
view of the proviso to Criminal Appeal Act, 1907 
(c. 23), 8. 4 (1), quash a conviction on the ground of 
the misreception of unimportant evidence.—R. v. 
BIDDULPH (1910), 4 Cr. App. Rep. 221, C. C. A. 

5904. .|—Jf evidence of previous 
convictions has been admitted owing to deft.’s 
action at the trial, the ct. will not grant relief on 
that ground only.—Ik. v. Connins (1917), 13 Cr. 
App. Rep. 6, C. C. A. 

5905. | Elicited in cross-examina- 
tion.|—K. v. Stratron, No. 5880, ante. 

5906. ——— ———- ——_—- -——-. — Under the proviso 
to Criminal Appeal Act, 1907 (c. 23), 5.4 (1), the 
appeal in this case was dismissed, inasmuch as 
having regard to the other evidence given at the 
trial, no substantial miscarriage of justice had 
actually occurred by a previous conviction of deft. 
which was elicited in cross-examination.—R. v. 
BEECHAM, [1921] 3 K. B. 464; 90 L. J. K. B. 
1370; 85 J. P. 276; 37 T. L. BR. 982; 65 Sol. 
Jo. 768 ; 16 Cr. App. Rep. 26, C. C. A. 

5907. —— Evidence of handwriting.|——R. 
v. O'BRIEN (1911), 7 Cr. App. Rep. 29, C. C. A. 


























te 








mniscarriage. <A., R., & T., were called 
the defence, & swore that L. 
had so told them. ‘he doctor was 
then called by the Crown, & he swore 


The 
The judge 


ness her reason for not informing her 
husband :—Held: the evidence was 
admissible. Even if objectionable it 
would not constitute a substantial 
wrohg or miscarriage of justice within 
sect. 476, Crimes Act, 1900.—R. v. 
ree (1907), 75. RK. N.S. W. 518.— 





n. Admission of secondary 
evidence.]—Secondary evidence of a 
document having been given without 
objection prisoner’s counsel afterwards 
asked that the evidence be withdrawn 
from the jury, the judge refused :— 
Held: the objection only being as to 
the mode of proof the case fell within 
the proviso to sect. 423, which provides 

that no conviction shall be reversed 
unless for some substantial wrong or 
Other miscarriage of justice.’—R. v. 
UMPLEBY (1897), 8 N.S. W.L. R. 154; 
13 N. Ss. Ww. W. N. 181.-—-AUS. 


Oo. .J—A witness said he knew 





made no note of the evidence & it 
was disregurded. Evidence in rebuttal 
established that the prisoner had 
admitted that he was in Brisbane in 
July, 1913. 

On appeal from the conviction on 
the ground that the above evidence 
was improperly admitted :—Held : the 
ct. would, if necessary, decide on the 
circumstances of the case that no 
substantial miscarriage of justice had 
actually occurred, & would dismiss 
the appeal under Criminal Code Act 
of 1913, s. 9.—R. v Morris (No. 2), 
(191418. R. Q. 274.—AUS. 


p- ——.]—Prisoner was indicted for 
unlawfully using an instrument on L. 
with intont to procure a miscarriage. 
L. was called for the prosecution to 
prove the charge, & in cross-examina- 
tion denied that she had told A., K., 
& T., that before prisoner had operated 
on her she had becn operated on by a 
doctor for the purpose of procuring a 


that he had not operated on L. :— 
Hicld;: the cvidence of the doctor was 
properly admitted ; but in any event 
prisoner’s case was not so affected by 
the evidence as to warrant a reversal 
of the conviction, even if the evidence 
were not strictly admissible.—Rh. v. 
ANDREWs (1886), 12 O. 1k. 184.—CAN. 


q. Threats made by prisoner 
to another person. ]—Evidence of threats. 
made by prisoner in respect of another 
person was improperly admitted, but, 
in the circumstances, no substantial 
wrong or miscarriage of justice was. 
occasioned on the trial by reason of 
the evidence, & therefore, under 
Criminal Code, s. 1019, the conviction 
should not be sct aside or a new trial 
directed.—lRh. v. SUNFIELD (1907), 10 
O.W.1.10130; 150. L. lt. 252.— CAN.. 


cr .)-—— Prisoner was convicted. 
of murdering S. On motion for 
discharge of prisoner on a reserved 
case the questions reserved were : 
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Sect. 7.—Determination of appeals against con- 
viction: Sub-sects. 5,6 & 7, A. (a) & (6).] 

5908. ——— Evidence other than inadmis- 
sible evidence sufficient.|—-The ct. will quash a 
conviction, where the only evidence of guilt is 
an answer to the charge which may or may not be 
construed as an admission. 

If the ct. thinks there was sufficient evidence of 
a larceny, even though some evidence given thereof 
was inadmissible, it will not quash the conviction. 

Proviso to Criminal Appeal Act, 1907 (c. 23), 
s. 4 (1), applied in such a case where invoices 
received by an agent in this country from con- 
signors abroad were admitted as evidence of the 
contents of a box landed in England.—R. v. 
ocean & PaGE (1915), 11 Cr. App. Rep. 191, 
CO. C. A. 





SUB-SECT. 6.—WRONGFUL EXCLUSION OF 
EVIDENCE AT TRIAL. 


5909. Conviction quashed—Evidence for defence 
excluded.|—-When the issue is whether applt. was 
carrying on a genuine business, he is entitled to 
put in evidence receipts bearing on that point, 
&, a4 his bank books are put in, to refer to entries 
in them. 


The evidence was admissible in law, & its 
exclusion has prevented applt. from putting 
forward a substantial part of its defence. Conse- 


quently the conviction must be quashed (LORD 
READING, C.J.).—R. v. SAGAR, [1914] 3 K. B. 
1112; 84L. J. K. B. 303; 112 L. T. 1385; 79 
J. P. 32; 24 Cox, C. C. 500; 10 Cr. App. Rep. 
279, C. C. A. . 

5910. .|—Conviction quashed on the 
ground of misdirection & improper exclusion of 
evidence.-—R. v. HumpureEys (1919), 84 J. P. 
48; 14 Cr. App. Rep. 85, C. C. A. 

5911. Conviction upheld — Cross-examination 
stopped-—Proviso to Criminal Appeal Act, 1907 
(c. 23), s. 4 (1), applied.|—The above proviso 
applied though a cross-examination was wrongly 
stopped.—R. v. SMALLMAN (1914), 10 Cr. App. 
Rep. 1, C. C. A. 




















CRIMINAL LAW AND PROCEDURE. 


SUB-SECT. 7.—MISDIRECTION. 
A. Insufficient Direction. 
(a) In General. 

5012. When calculated to mislead jury——Ground 
for quashing conviction.|—R. v. WANN, No. 5661, 
ante. 

5913. —— .|—An inadequate summing up 
may be a ground for quashing a conviction.— 
R. v. McGitu (1914), 10 Cr. App. Rep. 267, 
C.C. A. 

5914. ——— ——-.]—-Anon., No. 5588, ante. 

5915. .—Even in a case where cor- 
roboration is not legally essential, a confusion in 
the summing up upon the nature & meaning of 
corroboration, may invalidate a conviction.— 
R. v. RuDGE (1923), 17 Cr. App. Rep. 113, C. C. A. 

5916. Slight omission—Not a ground for quashing 
conviction.|—-An omission by the judge to call 
attention to a slight discrepancy between a wit- 
ness’s evidence at the trial & that at the coroner’s 
inquisition is not misdirection.—R. v. BEAL (1912), 
8 Cr. App. Rep. 95, C. C. A. 

5917. .|—R. v. BROWNHILL, No. 5627, ante. 

5918. .|—Mere omission to deal with a 
point of evidence is not necessarily misdirection.— 
R. v. MACLEAN (1923), 17 Cr. App. Rep. 79, 
C. C. A. 

5919. Non-direction may amount to misdirection 
—Except in a simple case.|—-In a simple case the 
judge is entitled to ask the jury whether they will 
dispense with his summing up.—R. v. NEWMAN 
(1913), 9 Cr. App. Rep. 134, C. C. A. 

5920. .|}—Applt. was convicted of high 
treason upon an indictment which charged him, 
inter alia, with adhering to, aiding, & comforting 
the King’s enemies. He was by birth a German 
subject, but became a naturalised British subject 
in 1905. From that time up to the year 1914, 
he acted as German consul at Sunderland. On 
Aug. 4, 1914, a state of war existed between 
England & Germany as from 11 p.m. on that date. 
There was evidence at the trial that on Aug. 5 
applt. had given advice & assistance which 
enabled German subjects liable to be called upon 
for military service in Germany to return there. 
The direction given by the judge to the jury was, 


























‘Was the evidence of statements 
made by prisoner at the police station 
properly admitted?” &, ‘* Should 
there be a new trial because of wrong- 
ful adinission of the cvidence, or any 
part thereof ? ’? :—Held: the questions 
should be answered adversely to 

risoner & the conviction afiirmed.— 

. v. STEFFOFF (1909), 14 0. W. R 





1233; 10. W. N. 250; 20 0. L. R. 
103.—CAN. 

8. -}— A _ witness, A., when 
about to leave the box was noticed 


by the judge to be muttering; he 
asked the interpreter what she was 
saying; & this brought out a state- 
rnent from the witness respecting some- 
th said by deceased to witness, 
ten to incriminate prisoners, & 
which at that stage of the trial was not 
admissible :—Held : as the  ante- 
mortem statement of deceascd made to 
A. which included the matter so 
improperly brought out, was after- 
wards admitted, no wrong or mis- 
carriage had resulted therefrom.— 
R. v. WALKER & CHINLEY (1910), 13 
W.L. R. 47.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 6. 


t. New trial granted—Evidence for 
defence excluded.}—A new trial granted 
of a charge of carnally knowing a girl 
of previously chaste character & be- 
tween the ages of fourteen & sixteen, 
for the reason that accused should 
have been allowed to give evidence 


to show that ho was not at his house, 
where the offence was alleged to have 
becn committed, at the period when 
it might have been committed.—R. v. 
McPHERSON, [1922] 2 W. W. R. 723; 
69 D. L. R. 301; 37 Can. Crim. Cas. 
315.-—CAN. 


PART XIV. SECT. ay SUB-SECT. 7.— 
- (a). 


5916i. Slight omission—Not a ground 
for quashing conviction.}—If, on the 
facts of the case in a murder trial, 
accused was either guilty of murder 
or not guilty on account of insanity 
it is not a reversible error for the judge 
to omit any direction to the jury that 
in the event of their finding accused 
to have been sane at the time of the 
commission of the offence, they should 
also consider whether or not what he 
did amounted to manslaughter.— 
R. v. OLKHOVIK, [1920) 35 Can. Crim. 
Cas. 35; 56D. L. Ri. 499.—CAN. 


_ a. Omission calculated to mislead 
jgury—Ground for quashing conviction. ] 
-—~The omission by the judge in his 
charge to the jury, to mention the fact 
of the original witnesses named in the 
first information having been aban- 
doned by the prosccution of two of 
them having given evidence for the 
defence, & of the witnesses actually 
examincd for the prosecution being 
entirely new witnesses, is a sufficient 
misdirection to justify the setting aside 
of the conviction.— DAaSARATH MANDAL 


v. R. (1907), I. L. It. 34 Cale. 325.— 
IND. 


5920 i. Non-direction may amount to 
misdirection.} — Prisoners, who had 
been drinking, came on deceased’s 
lawn & commenced to shout, sing & 
use profane & insulting language 
towards him. He twice warned them 
away, & finally appeared with a loaded 
gun threatening to shoot. <A rush was 
made towards where he stood, when he 
took hold of the barrel of the gun & 
struck one of prisoners with the stock. 
The gun was discharged into his body, 
& there was evidence that prisoners 
then maltreated him. Next day he 
was taken to a hospital where he died. 
The judge in charging the jury in- 
structed them that prisoners were 
doing an unlawful act in trespassing 
on the property of deceased, & if they 
were actuated by malice it would be 
murder, if not it was meena ater 
drawing their attention especially to 
Criminal Code, ss. 256 259 (b). 
Prisoners were found guilty of murder : 
—Held: the judge should have drawn 
the attention of the j to sect. 259, 
sub-sect. (d), & directed them to find 
whether or not prisoners knew, or 
ought to have known, that their acts 
were likely to cause death, & his failure 
to do 50 was non-direction for which 

risoners were entitled to a new trial.— 

. ¥. GRAVES (1912), 12 E. L. R. 332; 
9D. L. R. 30, 175.—CAN. 


5920 ii. ——.]—- In some circum: 
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in effect, that, if applt. knew of the declaration 
of war between England & Germany at the time 
when he was giving such advice & assistance, they 
must find him guilty, & that he was lawfully 
entitled to act as he did, even after war was 
declared, was no defence :—Held: the direction 
to the jury should have been that they must 
consider whether, in acting as he did, the intention 
& purpose of applt. was evil & that he intended to 
aid & comfort the King’s enemies, or whether he 
acted in good faith to his country & under the 
belief that it was his duty to assist German 
subjects to return to Germany; no direction on 
this point had been given to the jury, & the con- 
viction must therefore be quashed.—R. v. AHLERS, 
[1915] 1 K. B. 616; 84 L. J. K. B. 901; 112 
L. T. 558; 789 J. P. 255; 317. L. R. 141; 24 
Cox, C. C. 623; 11 Cr. App. Rep. 63, C. C. A. 

5921. Larceny.|—At the end of a trial for 
larceny on several different occasions, which had 
lasted four days, the assistant Recorder omitted 
to direct the jury, saying that they had heard the 
case, that he expected they had had enough of it, 
& that anything he could say would be of little 
use. The prisoner complained of the method of 
identification adopted, & as to some of the charges 
his evidence went to establish an alibi. The jury 
found the prisoner guilty. On appeal the con- 
viction was quashed on the ground that in the 
circumstances the assistant Recorder should have 
directed the jury on the question of identification 
& should have told them that if they thought 
that upon the evidence some of the charges could 
not be supported they might, if they saw fit, 
acquit the prisoner.—R. v. FINcH (1916), 85 
L. J. K. B. 1575; 115 L. T. 458; 25 Cox, C. C. 
537; 12 Cr. App. Rep. 77, C. C. A. 

5922. -|—A conviction will be quashed for 
non-direction on a vital point of fact.—-R. v. 
KURASCH (1917), 13 Cr. App. Rep. 18, C. C. A. 














5923. ——-.]—R. v. HAmILron, No. 5711, ante. 

5924. ——— Receiving.|—H.v. Evans, No. 5833, 
ante. 

5925. .|—Non-direction, on charges of 


receiving stolen goods with guilty knowledge, 
may amount to misdirection leading to the 
Ngo of a conviction.—R. v. BARTLETT, 

RADBERRY & GREEN (1920), 14 Cr. App. Rep. 
157, C. C. A. 

5926. .|—A. grave omission to direct the 
jury on a vital point of law cannot be made good 
merely by counsel’s calling attention to it at the 
termination of the sunming up.—R. v. WILLETT 
(1922), 16 Cr. App. Rep. 146, C. C. A. 

5927. Defence an alibi—Direction as to identifica- 
tion necessary.|—When the sole defence is an 
alibi, identification by a single witness must be 
conducted with great care & the summing up 
must deal carefully with the facts of the identifica- 
Sa a a ‘ MILLICHAMP (1921), 16 Cr. App. Rep. 


(6) As to Necessary Ingredients of Offence. 
5928. Larceny—Intent to steal.|—A. sold a 
horse to B. There was a dispute between A. & B. 
as to the price at which the horse was sold, & 
eventually A., after repeated efforts to obtain 
what he said was owed to him by B., threatened 
to take the horse back, & eventually did so. A. 








stances non-direction to a jury may be 
substantially & in effect misdirection, & 
therefore may be misdirection abso- 
pnoae fe & consegquentl involve a 
gues {on of law within the meaning of 

riminal Code, s. 1914.—RH. v. MURRAY 
CAM AHONEY, {1917} 2 W. W. R. 805.— 


PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (b). 


b. General rule.}—It is the duty of 
the judge iu a criminal trial with a 
jury to define to the jury the crime 
charged & to explain the difference 
between it & its cognate offences, if 
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was convicted of larceny. The Ct. of Criminal 
Appeal quashed the conviction on the ground that 
there was no proper summing up on the question 
of ‘‘ felonious intent,’’ & also no proper evidence 
of “felonious intent’ to gotothe jury.—R. v. CLAY 
(1909), 74 J. P.55; 3 Cr. App. Rep. 92, C. C. A. 

5929. -|—On a charge of larceny, 
when the facts are compatible with an honest 
mistake on deft.’s part, there must be a direction 
on intent to steal—R. v. Srurcess (1913), 9 
Cr. App. Rep. 120, C. C. A. : 

5930. Guilty knowledge.|—-When a man 18 
jointly indicted with his paramour for stealing 
the goods of her husband at or about the time of 
her leaving the latter, the jury must be clearly 
directed as to the proof of his guilty knowledge & 
should not have topics of prejudice connected 
with his immorality addressed to them.—R. v. 
cern (1910), 74 J. P. 183; 4 Cr. App. Rep. 30, 
C.C. A. 

5931. Intention to pass property.|—-Where 
larceny by a trick is alleged, the jury should be 
directed on the question whether there was an 
intention to pass the property, or merely to part 
with possession.—R. v. SPINNEY (1923), 17 Cr. 
App. Rep. 95, C. C. A. 

5932. Cheque & proceeds.|—On a trial for 
larceny of a cheque, it is a misdirection not to 
distinguish between the instrument & the proceeds 
thereof. The attention of the jury should be 
drawn to the specific facts that they must find in 
order to convict.—R. v. Hampron (1915), 84 
I. J. K. B. 1187; 113 L. T. 378; 24 Cox, C. C. 
722; 11 Cr. App. Rep. 117, C. C. A. 

5933. Obtaining by false pretences—Intent to 
defraud.|—On a charge of obtaining by false 
pretences, the nature of the offence, as differing 
from mere dishonesty, ought to be explained to 
the jury.—R. v. BAKER (1910), 4 Cr. App. Rep. 
152, C. C. A. 

5934. ——.|—On an _ indictment for 
obtaining money by false pretences, it is essential 
that the jury should understand that there should 
be no conviction without an intent to defraud, 
& unless such intent is clear from the facts, they 
should be directed on the point; they should 
also be directed that the obtaining must be due 
to the false pretence alleged.—R. v. FERGUSON 
(1913), 9 Cr. App. Rep. 183, C. C. A. 

Anan -—Consd. R. v. Bentote (1918), 13 Cr. App. Rep. 


5935. —— |\—On an _ indictment for 
obtaining by false pretences, it is not always 
essential that the jury should be directed in so 
many words that there must be an intent to 
defraud.—R. v. Carr (1916), 12 Cr. App. Rep. 
140, C. C. A. 

5936. .|—Except: in the clearest case, 
there must be a direction to the jury on a charge 
of obtaining by false pretences that an intent to 
defraud must be proved before they can convict.— 
R. v. SECOMBE (1917), 12 Cr. App. Rep. 275, C. C. A. 

5937. -|—Proviso to sect. 4 of the 
Criminal Appeal Act, 1907 (c. 23), applied when 
there was no direction on the intent to defraud.— 
R. v. BENTOTE (1918), 13 Cr. App. Rep. 149, 
C. C. A. 

5988. .|—A direction on “intent to 
defraud ”’ should put the issue of fraud clearly 









































any. Failure to so instruct the ju 
is good cause for granting a new trial, 
& the fact that counsel for the accused 
took no exception to the Judge's 
charge is immaterial.—R. v. Wona ON 
& WoNnG Gow (1904), 24 C. L. T. 384; 
10 B. Cc. R. 555.—CAN. 
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Sect. 7.—Determination of appeals against con- 

viction: Sub-sect. 1, A. (b) & (c) & B. (a) & (b).) 
before the jury.—R. v. SUMMERSKILL (1918), 13 
Cr. App. Rep. 170, C. C. A. 





5939. Guilty knowledge.|—R. v. Dutt, No. 
5756, ante. 
5940. Nature of pretence.|—The direction 





as to a false pretence alleged must be precise.— 
RK. v. HEATH (1912), 7 Cr. App. Rep. 247, C. C. A. 

5941. Receiving—Guilty Knowledge.]—On an 
indictment for receiving stolen property, if there 
is evidence that it was found in the deft.’s pos- 
session, the jury must be carefully directed on 
the question bisa he had any knowledge where 


it was.—R. v. HIGGINBOTTOM (1912), 8 Cr. App. 
Rep. 79, C. ¢. A. 
5942. Possession.|—Joint possession must 





not be presumed ; an omission to deal with the 
law on the point may be a misdirection resulting 
in a miscarriage of justice.—-R. v. FLATMAN (1913), 
8 Cr. App. Rep. 256, C. C. A. 

5943. Onus of proof.|—When deft. accused 
of receiving stolen goods property gives evidence, 
it is especially important that the direction should 
deal accurately with the law of onus in such cases. 
—R. v. Lewis (1919), 14 Cr. App. Rep. 33, C. C. A. 

5944. Demanding property on forged document 











CRIMINAL LAW AND PROCEDURE. 


attempt in law from an intention or a threat.— 
R. v. LANDow (1913), 109 L. T. 48; 77 J. P. 364; 
29 T. L. R. 375; 23 Cox, C. C. 457; 8 Cr. App. 
Rep. 218, C. C. A. 


(c) Case for Defence not put to Jury. 


5948. Whether ground for quashing conviction.] 
——The prisoner was convicted of murder. At the 
trial the judge in his summing up omitted all 
mention of the defence raised on behalf of the 
prisoner :—Held: as it could not be said on the 
facts that if the attention of the jury had been 
directed to the defence by the judge the result of 
the trial would have been & ought to have been 
different, the omission to refer to the defence had 
not led to a miscarriage of justice. In determining 
whether there has been a miscarriage of justice, 
the ct. may consider what the applt. has said in 
his notice of appeal, although it may not be 
entitled to consider what is stated therein in 
determining whether the verdict is unreasonable 
or cannot be supported having regard to the 
evidence.—R. v. NICHOLLS (1908), 73 J. P. 11; 
25 T. L. R. 65; 1 Cr. App. Rep. 167, C. C. A. 

5949. .|—A judge in summing up is bound 
to put the defence, however weak, before the 
jury.—R. v. Dinnick (1909), 74 J. a 323; 26 











—Guilty knowledge.|—R. v. Smiru, No. 5838, ‘TT. L. R. 74; 3 Cr. App. Rep. 77, C. C. A 
ante. ens —Folld. h. Gate ar: a sO a ue ie: 
mae ‘ : KO .T xr. App. He ‘ oud. 
5945. Perjury.|—R. v. GASKELL, oe 5848, Has ee = ieee. 1 Dae 5 (4917), 118 Le. T, 416. 
lacech oa person nob hie awher or occupier f 5950. J—h. v. Richanps, No, 5718, ante. 
: eae : aes 5951. .|—On an indictment for receiving 


the purpose of betting with persons resorting 
thereto is not within the Betting Act, 1853 
(c. 119), s. 3, unless the sanction of some one in 
authority or his servant is proved. 

Applt. was tried for unlawfully using a room in 
the I*., M., for the purpose of betting with persons 
resorting thereto, in contravention of sect. 3 of 
the Act. The barman, K., was expressly forbidden 
to allow betting. The servants in charge of the 
hotel—K. & B.—knew that applt. was carrying 
on the business of betting in the room :—Held: 
the word “ use”? meant user with the sanction of 
the landlord or of his servants, & as the judge had 

failed to point this out to the jury, who may have 
thought that mere use of the premises in the 
ordinary way was enough to justify a conviction, 
& that the sanction of the landlord or his servants 
was not necessary, or that deft. was liable in any 
case if he carried on ready-money betting in the 
room. The conviction must be quashed.—R. v. 
Moss (1910), 74 J. PP. 214; 26 T. L. R. 323; 
3 Cr. App. Rep. 112, C. C. A. 

5947. Attempt to commit crime.|—On an in- 
dictment charging an attempt to commit a crime 
it may be a misdirection not to distinguish an 





stolen property with guilty knowl-dge, great care 
must be taken when the accused is clearly not. 
guilty of the theft, & the theft is not recent, 
having regard to the object stolen, to put his 
account clearly before the jJury.—R. v. FIELD 
(1910), 4 Cr. App. Rep. 190, C. C. A. 

5952. |—R. v. RUFFINO, No. 5872, ante. 

5953. ———.|—R. »v. HO, No. 5670, ante. 

5954. -|—Where an issuc at the trial is the 
identity of certain goods with those alleged to have 
been stolen, it is a grave misdirection to assume 
such identity, & where one of the questions in 
dispute was never left to the jury, the ct. will 
quash a conviction.—R. v. Hinn (1912), 7 Cr. App. 
Rep. 250, C. C. A. 
Annotation :—Consd. R. v. Smith (1914), 11 Cr. App. Rep. 19. 

5955. -|—Where the defence is that the 
property alleged to be stolen has been abandoned, 
there must be a specific direction to the jury on 
this point.-—R. v. WHITE (1912), 107 L. T. 528 ; 
76 J. P. 384; 23 Cox, C. C. 190; 7 Cr. App. Rep. 
266, C. C. A. 

5956. -|—If the ct. considers that deft.’s 
case was not fully put to the jury, it may quash 














PART XIV. SECT. 7, SUB-SECT. 7.— auny it is proper to grant a new trial 5948 v. --———.}—Where the medical 
A. (¢). a case reserved.—R. v. HypER opinion was that the injuries of 

5948 i. Whether ground for quashing (1917), 29 Can. Crim. Cas. 172.—CAN. deccased were not, in the case of a 
conviction.|}—Where accused is un- 5948 iii. ——-.}+—The theory of tho man _ in ordinary health, dangerous 
to life :—Held : the judge ‘should have 


defended at the trial, the judge must 
be careful to point ‘out to the jury 
the leading points in favour of the 
defence, but where acoused has himself 
made an elaborate address to the jury 
& has refused throughout a long trial to 
have counsel an appellate ct. should not 
be astute in finding points overlooked 
Dy the trial judge in his one —lh. v. 

ELLY (1916), 35 W. L. Se ae 

1W.W.R. 46; 549. C. R. 220 

5948 ii. .}~—If the omission irk the 
judge in his charge to the jury to refer 
to confirmatory circumstances brought 
out in evidence upon an alibi claim 
was such as to prejudice seriously 
accused & to make the judge’s state- 
ment of the evidence misleading to the 





defence & the evidence favourable 
to the defence should be put before the 
jury in such a way as to ensure their 
appreciation of the points at issue. 
But every bit of evidence & every 
inconsistency therein need not be 
pointed out to the jury.—R. v. BAUGH 
(1917), 38 O. L. R. 559; 33 D. L. R. 
191; 28 Can. Crim. Cas. 146.—CAN. 

5948 iv. —-—.]}-—It is the duty of a 
trial judge to put the defence fairly 
before the co that it may 
appreciate what it is & determine the 
weight to be given to the evidence in 
support ae it.—R. v. PARKIN, (1922) 
1 W. W. 732; 66 D. L. R. 175; 
37 Can. Gu. Cas. 35; 31 Man. L. R. 
438.—CAN. 


specially called the attention of the 
gury to such pee —-PANCHU DAS 


(190 ue J. L. R. 34 Cale. 698; 
ii C W.N. —IND. 
5948 vi. en omission by the 





judge in his charge to the jury, to 
mention the fact of the original wit- 
nesses named in the first information 
having been abandoned by the prose- 
cution, of two of them having given 
evidence for the defence, & of thc 
witnesses actually examined for the 
prosecution being entirely new wit: 
nesses, is a sufficient misdirection tc 
justify the setting aside of the con: 
viction. ee MANDAL  W. 

(1907), I. L. R. 34 Cale, 325.—IND. 


Part XIV.—-APPEAL TO COURT OF CRIMINAL APPEAL. 


a conviction.—R. v. WILSON (alias WHITTING- 
DALE) (1913), 9 Cr. App. Rep. 124, C. C. A. 

5957. ———.|—ANON., No. 5588, anle. 

5958. -|—On the trial of an indictment for 
receiving stolen goods with guilty knowledge the 
jury should be expressly asked to consider whether 
deft.’s explanation of his possession of the goods 
soon after the theft of them is reasonable or not. 
An attempt to evade arrest should not be unduly 
insisted upon as evidence of guilt.—R. v. HAMPSON 
(1915), 11 Cr. App. Rep. 75. 

5959. -]|— Whatever line of defence is taken 
by counsel at a trial, it is for the judge to leave to 
the jury all the questions which appear to him to 
arise upon the evidence, whether they have been 
raised by counsel or not. The ct. must not exclude 
from consideration any view of the facts of a case 
other than that presented by prisoner in giving 
evidence.—R. v. Hoppgr, [1915] 2 K. B. 4381; 84 
L. J. K. B. 18713; 1138 L. T. 3813; 79 J. P. 335 ; 
31 T. L. R. 360; 59 Sol. Jo. 478; 25 Cox, C. C. 
34; 11 Cr. App. Rep. 136, C. C. A. 

Annotations :-—Distd. R. v. Clinton (1917), 12 Cr. App. Rep. 

915. Refd. R. v. Beard (1920), 84 J. P. 129. 

5960. -|—When a deft. charged with larceny 
disputes the identity of property found in his 
possession with that stolen, there must be a clear 
direction to the jury on the issue of identity.---- 
R. v. BRUHIN (1915), 11 Cr. App. Rep. 276, C. C. A. 

5961. ..—A summing up in effect recom- 
mending a verdict of guilty which does not ade- 
quately put the prisoner’s case will be quashed. 
R. v. FRAMPTON (1917), 12 Cr. App. Rep. 202, 
©. C. A. 

5962. ——.|—The rule that a summing up must 
carefully put the defence is specially strict when 
deft. is not represented by counsel. A summing 
up is sufficient if it is not unfair to the accused & 
if points are not withheld which it is reasonable 
to suppose are not already properly before the 
jury (DARLING, J.).—R. v. IMMER, R. vv. DAvis 
(1917), 118 L. T. 416; 26 Cox, C. C. 186; 13 

. Rep. 22, C. C. A. 

-|—On a charge of receiving stolen 
property, whether the jury believe the deft.’s 
explanation or not, the onus of proof lies on the 
prosecution. To ignore the evidence for the 
defence amounts to a misdirection.---R. v. BADASI 
(1917), 87 L. J. K. B. 7323; 118 LL. T. 1795 26 
rox, ©. C. 1553 15 Cr. App. Rep. 17, C. C. A. 

5964. -|—The defence must be put to the 
jury in summing up. 

In charges of fraud, there must be a direction 
on the intent.—RK. v. THOMPSON (1921), 16 Cr. 
App. Rep. 6, ©. C. A. 

5965. .|—A bond fide belief by the accused 
that he has a legal claim to property is a good 
defence to the charge of larceny thereof, & must 
be submitted to the jury.—R. v. CLAYTON (1920), 
15 Cr. App. Rep. 45. ‘ 

5966. Sufficient to put substantial defence.|— 
Omission in @ summing up to tell a jury in terms 
what the defence is does not amount to misdirec- 
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tion if the issues in the case are in substance put 
to the jury in the summing up.—R. v. BRADSHAW, 
R. v. EpwAkps, R. v. JONES (1910), 4 Cr. App. 
Rep. 280, ©. C. A. 

5967. |—R. v. TRUEMAN, [1913] 3 K. B. 
164; 82L. J. K. B. 916; 109 L. T. 413; 775. P. 
428; 29 T. lu. R. 5993 23 Cox, C. C. 5503 9 Cr. 
App. Rep. 20. 

Annotation :-—Refd. R. v. Syme (191), 112 L. T. 136. 

5968. -|—On a charge of murder by shoot- 
ing with a revolver the defences raised were that 
applt. was in such a drunken state that the offence 
should be reduced to manslaughter, & alternatively 
that the shooting that took place during a struggle 
was purely accidental. On appeal from a verdict 
of manslaughter it was contended that the judge 
misdirected the jury by disregarding to a great 
extent the defence of accident & directing the jury 
mainly on the question of manslaughter :—-Held : 
the judge was right in not putting the defence of 
accident too prominently before the jury, as 
counsel for applt. had obviously, in his discretion, 
relied mainly on the defence of manslaughter ; 
there had been no misdirection which would 
justify the ct. in quashing the conviction ; & the 
appeal must be dismissed.-—R. 7. Goraes (1915), 
85 LL. J. K. B. 1019; 114 L. T. 773; 25 Cox, 0. C. 
218; 11 Cr. App. Rep. 259, ©. C. A. 


B. Misdirection of Fact. 
(a) In General. 

5969. Summing up to be considered as a whole.] 
—R.v. CripreEn, No. 5524, ante. 

5970. Defective summing up not necessarily a 
ground for quashing a conviction.|—'Though some 
expressions used by the judge may be open to 
criticism, if looking at the summing up as a whole, 
it cannot be said there has been any substantial 
misdirection, & if the ct. is satisfied with the result 
of the trial it will not. interfere (ALVERSTONE, 
C.J.).—R. v. Dopps (1908), 1 Cr. App. Rep. 65 ; 
72.36. Ps J0:,352;)0. CoA, 

0971. -——..|—-h. v. Comen, No. 6115, post. 

5972. |--Where there is a direct conflict 
of testimony, if the main issue is put fairly to the 
jury, the ct. will not interfere merely on account 
of some want of clearness in the summing up.— 
R. v. GOLDING (1910), 4 Cr. App. Rep. 88, C. C. A. 

5973. -|— Despite too strong or immoderate 
remarks in a summing up, the ct. will not quash a 
conviction unless there has been a miscarriage of 
justice. —R. v. HEpworru (1910), 4 Cr. App. Rep. 
128, C. C. A. 

5974. -|—The ct. will not grant leave to 
appeal if, despite unhappy expressions in the 
summing up likely to injure the defence, it is of 
opinion that, on the whole, there was no mis- 
direction.—R. v. CARTER (1912), 7 Cr. App. Rep. 
192, C. C. A. 


(b) 
5975. Serious 
quashing.|—W. 




















Serious Misdirection. 
misstatement of fact a ground for 
é& C. were indicted for stealing 








PART XIV. gots ove ee V.— 
- (a). 


5969 i. Summiny up to be considercd 
as a whole.}—The Ct. of Criminal 
Appeal in considering en ieouous to 
the summ up will regard the whole 
of the summing up in the light of the 
conduct of the trial, the questions 
raised by the prosecution & the de- 
fences sect up.—R. v. TEMPLETON, 
{1922] St. R. Qd. 165.—AUS. 

5969 ii. .]— A trial judge is 
justified in refusi to direct the jury 


Specifically that ‘* besides being satis- 
tied that the facts proven were con- 


J.—-VOL. XIV. 





sistent with prisoner’s guilt, they 
must also be with any other rational 
explanation, theory or hypotheses,’’ 
if the charge made this principle 
sufficiently obvious to the jury in 
other language.—R. v. Cook (1914), 
14K. L. R. 471; 18 D. L. R. 706; 
23 Can. Crim. Cas. 50.—CAN. 


5970 i. Defcctive summing 


up not 
necessarily a ground for quashing a 
conviction.}—To sanction interference 
with the verdict on misdirection ct. 
must be satisfied that omission of some 
specific evidence caused jury to be 
misled or that they would not have 
returned verdict of guilty if their 


attention had been druwn to it by the 
JUUBUe—NULIVAW  U. (1913), 15 
W.A. L. R. 23.-——AUS. 

5970 ii. —-—-. ]--Misdirection in order 
to form a ground for quashing a con- 
viction must be a misdirection in 
law & not a misdirection in fact. A 
judge is entitled to make in his gsum- 
ming up such observations on the 
evidence as he thinks fit.—Jierrring 
es (1916), 18 W. A. L. R. 143,— 


PART XIV. ier Ss teas 7.— 


5975 i. Serious mis-statement of fact 
Mw. 
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Sect. 7.—Determination of appeals against con- 
viction: Sub-sect. 7, B. (b) & (c) & C. (a).] 


certain n property & receiving it, well knowing it 
to have been stolen. W. pleaded guilty & C. not 
guilty. It appeared that C., when arrested, was 
are a barrow on which was the stolen property. 
told the detectives that he had obtained the 
Spare from K., of 55, East Street. He had, in 
fact, obtained it ‘from W., of 55, East Street, & 
the defence was that he was innocently employed 
in carting the property at the instance of W. ; 
was called for the prosecution & supported C.’s 
defence. The judge, in summing up to the jury, 
said: ‘‘ Where is K.? Why does not K. come 
here & tell you all about it ?”’ CC. was convicted, 
but obtained leave to appeal. On the appeal he 
obtained leave to call W., who said that he had 
Le a widow named K. & was known to C. 
as ‘ K.”’ The ct. said that they believed this 
ace & as they could not say the verdict 
would have stood if the mistake had not been 
made, they allowed the appeal, & the prisoner was 
discharged.-—R. v. COLEMAN (1908), 72 J. P. 425; 
24 T. L. Rh. 798; 1 Cr. App. Rep. 50, C. ©. A. 
5976. S. LP. RB. v. SOVOSKI (1908), 723. P.435; 
1 Cr. App. Rep. 98, C. C. A. 
Annotation :—Mentd. R. v. Norton (1910), 5 Cr. App. Rep. 65. 
5977. S. P. R. v. MASON (1909), 73 J. P. 250; 
2 Cr. App. Rep. 59, C. C. A 


5978. S. P. R. v. MARTIN (1909), 2 Cr. App. 
Rep. 98, C. C. A. 

5979. S. J. R. v. Stmpson (1909), 3 Cr. App. 
Rep. 54, C. C. A. 

5980. S. P. R. v. Roppa (1910), 74 J. P. 412; 
26 T. L. R. 5393 5 Cr. App. Rep. 85, C. O. A, 


5981. S. P. R. v. FELDMAN (1910), 5 
Rep. 214, C. C. A, 

5982. S. P. KR. v. Bunpy Ree 75 J.P. 111; 
5 Cr. App. Rep. 270, C. C. 
Annotation >-~-Folld. v. Finch ae 85 L. J. K. B. 1575 

5983. S. P. R. v. JOHNSON (1910), 6 Cr. App. 
Rep. 82, C. C. AL 

5984. S. 2. R. v. Brooks (1911), 6 App. Cr. 
Rep. 263, ©. C. A. 

5985. S. P. R. v. Evisom (1911), 76 J. P. 38; 
28 'T. L. RR. 13 7 Cr. App. Rep. 4, C. C. A. 

5986. S. P. R. v. SAVIDGE (1911), 76 J. P. 32; 
7 Cr. App. Rep. 34, C. C. A. 

5987. S. P. R. v. CORRIGAN (1912), 8 Cr. App. 
Rep. 4, C. C. R. 

5988. S. P. R. v. TIAGAN (alias SM1iTH) (1918), 
9 Cr. App. Rep. 25, C. C. A 


Annotation -—Mentd. KR. v. Schama, 
(1914), 112 J. 'T. 480. 


5989. S. P. R. v. MYERS (1913), 9 Cr. App. Rep. 
264, C. C. A, 

5990. S. P. R. v. HUMPHREYS alee 84 J. P. 
48; 14 Cr. App. Rep. 85, C. C. 


a ground for cashier: f—h. v. EMURPHY 
(1913), 138 S. R. N.S. W. 646.—AUS. 


Cr. App. 


R. v. Abramovitch 





as a whole.}—A ct. of appeal where the | 
question is misdirection of the jury, | 
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5901. S. P. R. v. SHAw (1923), 17 Cr. App. 
Rep. 139. 

5992. S. P. R. v. ADAMS (1923), 17 Cr. App. 
Rep. 77, C. C. A. 


(c) Slight Misdirection. 


5993. Slight misstatement of evidence not a 
ground for quashing—-No substantial miscarriage 
of justice.|—The ct. will not re-try a case on the 
evidence at the trial properly submitted to the 
jury & criticised by counsel. Slight mis-state- 
ments of effect of evidence by the judge not a 
ground of appeal. Judge giving his opinion on 
the facts not a mistake in law.—-R. v. MARTIN 
(1908), 1 ae App. Rep. 52, C. ©. A. 

5994. S. P. R. v. BRANN, No. 5891, ante. 

5995. . P.R. v, MARTIN, No. 5978, ante. 

5996. S. P. R. v. PARKER (1909), 2 Cr. App. 
Rep. 118, C. C. A. 

5997. S. P. R. v. Smita & GRAINGER (1909), 2 
Cr. App. Rep. 214, C. C. A. 

5998. S. P. R. v. DONOGHUE (1909), 3 Cr. App. 
Rep. 187, C. C. A. 

5999. S. P. R. v. Kas (1910), 4 Cr. App. Rep. 


8, C. C. A. 
Annotation :-—Moentd. R. v. Landow (1913), 8 Cr. App. Rep. 


6000. S. P. R. v. Syers (1910), 4 Cr. App. Rep 
42,0. 0. A. 

6001. S. P. R. v. BUTLER (1910), 4 Cr. App. 
Rep. 187, C. C. A. 

6002. S. P. R. v. Monk (1912), 7 Cr. App. Rep. 
139, C. C. A. 

6003. S. Pe Ri isHeER & Grout (1913), 9 

Cr. App. Rep. 164, O. C. A. 

6004. S. P. R. v. Woirr, No. 6159, post. 

6005. S. P. R. v. Scorr, No. 6138, post. 


C. Misdirection in Law. 
(a) In General. 

6006. Jury clearly misdirected — Conviction 
quashed—Unless jury must have given same 
verdict on proper direction.]—On an indictment for 
larceny the prisoner was convicted of larceny as 
a bailee. Appeal on the ground of misdirection :— 
Held: misdirection was a question of law, & there- 
fore leave to appeal need not have been obtained, 
& in order to determine whether there had been a 
misdirection or not, the lines upon which the case 
for the prosecution had been conducted at the 
trial must be considered, & following the above 
rule, there had been no misdirection ; ; & as in the 
opinion of the ct. no miscarriage of justice had 
been caused, Criminal Appeal Act, 1907 (c. 23), 
s. 4 (1) would apply. Semble: although there 
may be a misdirection, unless the misdirection 
causes a substantial miscarriage of justice, an 


fa ei te 


To sanction interference with the 
verdict on misdirection, ct. must be 
satisfied that omission of some s ific 














5 Ca. v. WILSON (1914), must look at the charge to the jury as | 
148. R.N.S.W.7: 311N.S. W..W a whole & with regard to the circum- | evidence caused jury to be misled or 
12.—AUS. stances under consideration, & where | that re f would not have returned 
5973 iii. J-J ACKMAN v. R.(1914) pra judge i in ee eee bas ers use porter OLE oe if ane udge-Su- 
ibe. ’ | of expressions whic I © sup: cen dr y the judge.—Sut- 
16 W. A. L. R. 8.—AUS. osod mou areas ane: een ne ANY: he (1913), 15 W. A. L. R. 23.— 
7 ee ury elieve that the evidence of the : 

PART XIV. hae Ge SUB-SECT. 7. accused himself is not sufitcient to 60086 fi. JEFFRIES 
rove an alibi unless it is corrobora — 

5993 i. Slight mis-statement of evi- ut @ perusal of the whole chargo eos (1916), 18 W. A. L. R. 148, 
dence not ground for quashing—No | shows that the alleged error is at the 6006 i EF : 
substantial miscarriage oe justice.J— | worst merely technical, & that no lil. intl h a eh 
R. v, SNow (1918), 8. A. L. R. 173.— | substantial wrong has been done to the | SQn8 were jo Sad he tha Oke at 
AUS. accused, a new trial should not be | Ciiminal et es - pinion thet 
—— ——.}-—-R. v, Hocvun | ordered.—R. vs rinerooeg (1923) 2 there had been a failure on the part of 


5993 
(1917), 39 O. L. R. 427.—CAN. WwW. W. R. 


C. (a). viction 
co. General rule—Churge to be viewcd 


625 
130; 32 B.C. &. 208 -—CAN., 


6006i. J ry clearly misdirected—Con- 
Unless jury must have 
given same oerdicd on proper direction. }— 


) Can. Crim. Cas. | the judge to adequately state to the 


ae the facts which rendered the case 
against one of accused less eurong <8) 
the case against the others 

being una to to the con- 


le come 


Part XIV.—APPEAL TO CouRT oF CRIMINAL APPEAL. 


appeal against a conviction may be dismissed.— 

ne v. Meyer (1908), 99 L. T. 202; 24 T. L. R. 

621; 21 Cox, C. C. 673; 1 Cr. App. Rep. 10; 

12 J.P. Jo. 256, C. C. A. 

Annotations :—Refd. R. v. Coleman (1908), 24 T. L. R. 798 ; 
R. v. Mortimer (1908), 24 T. L. R. 745; R. v. Wann 
(1912), 7 Cr. App. Rep. 135. Mentd. R. v. O’Sullivan 
(1908), 1 Cr. App. Rep. 35. 

6007. -|—On the trial of an in- 
dictment for manslaughter there was evidence 
that prisoner had inflicted injuries upon the 
deceased more than a year & a day before the 
date of the death, & also certain further injuries 
within that period which tended to accelerate the 
death. The judge directed the jury that they 
might find prisoner guilty even if they thought 
that the death was wholly caused by the earlier 
injuries. The jury convicted prisoner. Upon an 
appeal against the conviction on the ground of 
misdirection :—Held: although upon a proper 
direction the jury would probably have found that 
the later injuries accelerated the death, as it was 
not certain that they would have done so, & as the 
ct. were not entitled under.Criminal Appeal Act, 
1907 (c. 23), s. 4 (1), to substitute themselves for 
the jury & find the facts necessary for conviction, 
they could not say that there had been no sub- 
stantial miscarriage of justice, so as to entitle 
them to dismiss the appeal upon that ground.-— 
R. v. Dyson, [1908] 2 K. B. 454; 77L. J. K. B. 
813; 99 L. T. 201; 72 J. P. 303; 24 7T. L. R. 
653; 52 Sol. Jo. 585; 21 Cox, C. C. 669; 1 Cr. 
App. Rep. 13, C. C. A. 


Annotations :—Refd. R. v. Stoddart (1909), 73 J. P. 348; 
R. v. Ellsom (1911), 76 J. P. 38; Mentd. Ibrahim v. R., 
[1914] A. C. 599; Crane v. Public Prosecutions Director, 
[1921] 2 A. C. 299. 














6008. —— —-—.]—R.v. COHEN, No. 6115, 
post. 
6009. |—The ct. will not dis- 











miss the appeal undcr Criminal Appeal Act, 1907 
(c. 23), s. 4 (1), in a case where there has been sub- 
stantial misdirection, unless they can say that the 
jury, if properly directed, would have returned 
the same verdict.—R. v. STODDART (1909), 73 
J.P. 348; 25 T. L. R. 612; 53 Sol. Jo. 578; 2 
Cr. App. Rep. 217, C. C. A. 


Annotations :—Apld. R. v. Norton; [1910] 2 K. B. 496. 
Consd. R. v. Elilsom (1911), 76 J. P. 38. Folld. BR. v. 
Vassileva (1911), 6 Cr. App. Rep. 228. Refd. R. v. Brad- 
shaw, R. v. Edwards, R. v. Jones (1910), 4 Cr. App. Rep. 
280; R. v. Brownlow (1910), 74 J. P. 240; R. v. Pratley 
(1910), 4 Cr. App. Rep. 159; R. v. Hill (1911), 76 J. P. 49; 
R. v. Savidge (1911), 76 J. P. 32; R. v. Horn (1912), 
76 J. P. 270; R.v. Monk (1912), 7 Cr. App. Rep. 119; 
Ibrahim v. R., [1914] A. C. 599; LR. v. Schama, NR. v. 
Abramovitch (1914), 112 L. T. 480; R. v. Finch (1916), 
85 L. J. K. B. 1575; R. vw. Inmer, R. v. Davis (1917), 
118 L. T. 416; R. v. Hill (1918), 82 J. P. 194; R. vw. 
Sanders (1919), 14 Cr. App. Hep. 11. 


6010. -|—The prisoner was con- 
victed of larceny, before the Recorder of Liverpool, 
at Liverpool Quarter Sessions, on Oct. 5, & 
sentenced to six months’ imprisonment with hard 











clusion that the jury, if adequately 
directed, would have concluded that 
the facts proved were inconsistent 
with his innocence, directed a new 
trial in the case of that accused 


accused were in 
those at which 


person.—R. wv. TEMPLETON, [1922] 
St. R. Qd. 165.—AUS. 

600 iv. hres aaa! ————,. }—-R. Vv. 
BLYTHE (1909), 14 O. W. R. 688; 
10. W. N. 33; 19 O. L. R. 386; 15 


Can. Crim, Cas. 224.—CAN. 

6016 i. Misdirection on immaterial 
point — Conviction upheld.J-—- On a 
charge of conspiracy, evidence was 


given by the Crown witnesses of direction. Ct. 


accused. Witnesses were called by 
accused to prove that when the state- 81; 34N 
ments were alleged to have been made 6016 ii. 

places other than 
the interviews were 
stated to have taken place. 
when summing up told jury that they 
might perhaps come to the conclusion 
that the Crown witnesses were speaking 
truly when they said that the inter- 
views had taken place & that the state- 
ments had been made, although they 
might have been mistaken as to the 
time & dates. Accused appealed on 
the ground that this was a mia- 
of Criminal Appeal 
certain statements made by some of | refused to interfere with the verdict.— 
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labour. Appeal against conviction on the ground 
of misdirection. 

Even though we may consider that the Recorder 
gave a wholly wrong direction to the jury, we are 
convinced that on the facts a jury properly 
directed would have given the same verdict, & 
we must uphold the conviction (per CuR.).—R. v. 
MoRGAN (1911), 7 Cr. App. Rep. 63, C. C. A. 

6011. ———- ——- —__.]—_R.. v. CourtT (1912), 7 
Cr. App. Rep. 127, C. C. A. 

6012 -|—On a charge of in- 
decent, assault, when consent is a good defence, it 
1s a grave misdirection to cause the jury to believe 
that because the defence has not set up consent 
they may convict, though, in fact, ae think 
there was consent, & where the direction brought 
about a miscarriage of justice, the ct. quashed the 
conviction.—h. v. Horn (1912), 76 J. P. 270; 28 
T. L. R. 336; 7 Cr. App. Rep. 200, C. C. A. 
Annotation :—Mentd. R. v. Hopper (1915), 79 J. P. 335. 


6013. ——- ——— —-—.]—On an indictment for 
larceny by a trick the jury must be specifically 
directed on the point whether there was an in- 
tention to pass the property. ‘Though the ct. 
May agree with the verdict it will quash a con- 
viction unless it is satisfied that, with a proper 
direction on the law, the jury must necessarily 
have arrived at it.—R. v. HitnmiarD (1913), 83 
L. J. K. B. 439; 109 L. T. 750; 23 Cox, C. C. 
617; 9 Cr. App. Rep. 171, C. C. A. 

6014, ——_—_ —___ -—_.]—Where a jury have been 
misdirected on any question of law the conviction 
will be quashed unless the Crown show that, on a 
right direction, the jury must have come to the 
same conclusion.——R. v. SBARRA (1918), 87 
L. J. K. B. 1003; 119 L. T. 89; 825. P. 1713 34 
T. L. R. 321; 26 Cox, ©. C. 305; 13 Cr. App. 
Rep. 118, C. C. A. 

Annotation :-—-Mentd. R. v. Smith, [1918] 2 K. B. 415. 

6015. -|--Proviso to Criminal 
Appeal Act, 1907 (c, 23), s. 4 (1) applied despite a 
grave irregularity in procedure at the trial & a 
mistaken direction on the onus of proof.—R. v. 
THOMAS (1922), 17 Cr. App. Rep. 34, C. C. A. 
cial pcre :—Refd. R. v. Harrison (1923), 17 Cr. App. 


6016. Misdirection on immaterial point—-Con- 
viction upheld.]|—Misdirvection on an immaterial 
point of law is not a ground for quashing a con- 
viction.—R. v. HUNTING & WARD (1908), 73 J. P. 
12; 1 Cr. App. Rep. 177, C. C. A. 

6017. -|—An immaterial misdirection 
is not a ground for giving leave to appeal.—R. v. 
KLEISS (1910), 4 Cr. App. Rep. 101, C. C. A. 

6018. Misdirection on one count—May invalidate 
conviction on another count.|—When the jury are 
directed that they may consider together distinct 
counts for different offences & there has been 
misdirection on one, the ct. will quash a con- 
aa art v. MorGAN (1917), 13 Cr. App. Rep. 


























R. v. REEVE (1917), 17 8. RR. N.S. W. 
i .5S. W. W.N. 123.—AUS. 
.}—F ailure to point 
out to the jury on the trial of an 
indictmnent to commit rape, the only 
issue involved being the identity of 
risoner, that on such an indictment 
he law permits the finding of o lesser 
offence than the one charged, is not 
error or non-direction for which a new 
trial will be granted.—R. v. CLARKE 
(1907), 2 KH. L. R. 327; 38 N. B. R. 

11.—CAN. 


6016 iii. ——— —-—.} —I?. v. HAYNES 
(1914), 14 E. L. RR. 457; 23 Can. Crim. 
Cas. 101.—CAN. 








Judge 
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Sect. 7,.—Determination of appeals against con- 
viction: Sub-sect. 7, C. (b) 2., i., ti2., v. & v.]J 


(b) What amounts to Alisdirection. 
i. As to Onus of Proof. 


6019. General Rule.|—Upon the trial of an in- 
dictment for receiving stolen goods well knowing 
the same to have been stolen, the onus always 
remains upon the prosecution. The judge in 
directing the jury, should tell them that, upon the 
prosecution establishing that the person charged 
was in possession of goods recently stolen, they 
might, in the absence of any explanation by the 
accused of the way in which the goods came into 
his possession, which might reasonably be true, 
convict prisoner; but, if an explanation were 
given which the jury thought might reasonably 
be true, although they were not convinced of its 
truth, prisoner was entitled to be acquitted, 
inasmuch as the Crown would have failed to dis- 
charge the duty cast upon it of satisfying the jury 
beyond reasonable doubt of the guilt of the 
accused.—R. v. SCHAMA, R. v. ABRAMOVITCH 
(1914), 84 L. J. K. B. 396; 112 L. T. 480; 79 
J. P. 184; 31 T. L. R. 88; 59 Sol. Jo. 288; 24 
tox, C. C. 591; 11 Cr. App. Rep. 45, C. C. A. 
Annotations :-—Consd. & Folld. R. v. Badash (1918), 87 

L. J. K. B. 732. Refd. R. v. Aubrey (1915), 11 Cr. App. 

Rep. 182; R. v. Millington (1915), 11 Cr. App. Rep. 86; 

R. v. Bailey (1917), 13 Cr. App. Rep. 27; I v. Norris 

(1917), 86 L. J. K. B. 810; RR. v. Hamilton (1918), 87 

L. J. K. B. 734; R. v. Sanders (1919), 14 Cr. App. Rep. 11. 

6020. -}—On an indictment for receiving 
stolen property with guilty knowledge there is no 
onus on deft. to prove that he received the pro- 
perty honestly.—R. v. AUBREY (1915), 11 Cr. App. 
Rep. 182, C. C. A. 

 * ]— If lawful possession, within 
Larceny Act, 1861 (c. 96), s. 58, is established, the 
onus is upon the prosecution to show that deft. 
had a guilty purpose. -—Rh. v. Warp, [1915] 3 K. B. 
696; 851. J. K. B. 483; 114 L. T. 192; 800. P. 
16; 60 Sol. Jo. 27; 25 Cox, C. C. 2553; 11 Cr. 
App. Rep. 245, C. C. A. 








Annotation :-—Consd. R. v. Jenkins, R. v. Evans-Jones 
, 87 J. P1115. 
6022. —-—.|—-In a direction on receiving stolen 


property with guilty knowledge, circumstances 
calling for an explanation by deft. must not be 
confused with circumstances absolutely establish- 
ing guilt. It is a serious misdirection to lead the 
jury to suppose that they must ask themsclves : 


PART XIV. SECT. 7, 
C. (b) i 


6019 i. General rule.}—On a trial for 
murder, where the evidence is cir- 


UB-SECT. 7.— 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) ii. 


6024 i. Intent to defraud.)—On a 
charge of stealing accused was found 


CRIMINAL LAW AND PROCEDURE. 


‘* Has deft. proved himself innocent ? ’’—R. v. 


BRAIN (1918), 13 Cr. App. Rep. 197, C. C. A. 
Br noanen :—Refd. R. v. Sanders (1919), 14 Cr. App. Rep. 


6023. ——.]—R. v. SANDERS, No. 6199, post. 


** 4- to Necessary Ingredients of Offence. 


6024. Intent to defraud.|—It is a clear mis- 
direction to instruct a jury that a statute under 
which an indictment is laid does not require an 
intent to defraud to be proved, when in fact it 
does.——R. v. BROWNLOW (1910), 74 J. P. 240; 26 
T. L. R. 345; 4 Cr. App. Rep. 1381, C. C. A. 

6025. Conspiracy.|—A man, his wife, & two sons 
were indicted for conspiring to cheat & defraud 
the creditors of the wife. It appeared that the 
wife carried on a business of buying the parts of 
bicycles, putting them together, & selling the 
bicycles. She became a bkpt. in 1910. The 
husband managed the business; the sons were 
employed in the business at a weekly salary. The 
case for the prosecution was that the creditors 
had been defrauded by the mother selling to the 
sons in the years 1908, 1909, & 1910, bicycles 
under value, the sons reselling the bicycles at a 
profit. It appeared from the evidence that the 
mother sold bicycles to the sons at a less sum than 
she sold them to agents for the retail trade. 
Applts. were convicted, but the father & the two 
sons appealed. On appeal their convictions were 
quashed on the ground that the language of the 
summing up to the jury was such that the jury 
might have thought that the fact that the sons 
were allowed to buy the bicycles at less than other 
customers was sufficient to justify the conviction, 
even although the bicycles were sold to them at 
or over cost price, & to justify the convictions the 
jury would have to come to the conclusion that 
the bicycles were sold below cost price.—R. v. 
CRANE (1911), 75 J. P. 415; 6 Cr. App. Rep. 185, 
Cc. C. A. 

6026. .|—On a charge of conspiracy it 1s 
misdirection to discuss the case of each deft. 
separately without reference to the alleged con- 
cert.—R. v. BAILEY & UNDERWOOD (1913), 9 Cr. 
App. Rep. 94, C. C. A. 


iii. On joint Indictment-—Distinction between Co- 
Defendants. 

6027. Omission to distinguish between co- 

defendants.|—The only evidence on which B. was 

convicted of receiving a gun, well knowing that it 





charge of attempting to administer a 
drug or other noxious thing with intent 
to procure @ miscarriage, the record 
disclosed sufficient evidence to justify 


cumstantial, & some of the matcrial 
facts proved are of such a cha- 
ractcr that it is possible to draw from 
them inferences bearing either four or 
against the defence set up, it is the 
province of the jury to draw the 
inferences, & it is misdirection for 
which a new trial will be granted for 
the trial judge to tell the jury that the 
only inferences that should be drawn 
are those tending to establish the guilt 
of prisoner.—R. v. COLLINS (1907), 
3 E. L. R. 361; 38 N. B. R. 218.—CAN. 


6019 ii. -+—On the defence of 
insanity on a charge of murder it is a 
misdirection, justifying a new trial, 
for the judge to instruct the jury that 
such defence must be established 
beyond a reasupable doubt. The 
degree of proof required is not as great 
as that required to overcome the 
presumption of innocence in an 
accused.—Rt. v. CLARK, [1921] 2 
W. W. R. 446; 6158. C. R. 608; 59 
D. L. R. 12.—CAN. 





guilty of fraudulent appropriation. 
Judge, when summing up said to jury 
if they found that as a reasonable man, 
accused must have known that the 
cffect of what he did was to defraud 
they were at liberty to find that he had 
a fraudulent intention & the appro- 
priation was fraudulent :—J/eld : wrong 
direction. Conviction quashed.—R. v. 
CooPER, [1914] 148. 2. N.S. W. 426 ; 
31 N.S. W. W. N. 164.—AUS. 

d. Murder.j—On a trial in which 
accused person was charged with 
murder the judge misdirected the jury 
in two parts of his summing up, 
although the law was correctly stated 
by the judge towards the end of the 
summing up. The jury brought in a 
verdict of manslaughter with a recom- 
mendation to mercy :—Held: in view 
of the jury’s verdict the conviction 
should be quashed.—Garriv. R. (1919), 
22 W. A. L. R. 11.—AUS. 


6. Attempt to administer drugs — 
With intent to procure abortion.}—On a 


the inference that accused attempted 
to obtain noxious substances from a 
hysician, that he believed that he 
ad got them & tried to get the 
woman to take them :—/feld: the 
conviction should be sustained, al- 
though the charge to the jury over- 
looked the fact that the charge against 
accused was one of an attempt only & 
submitted to it the question whethor 
the substances were in fact drugs or 
other noxious things within Criminal 
Code, 8. 305, & there was not sufficient 
evidence to support a reasonable 
inference to that effect.—R. v. Prt- 
TIBONK, [1918] 2 W. W. R. 806; 13 
ae L. R. 463; 41 D. L. R. 411.— 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) iii. 


6027 i. Omission to distinguish between 
co-defendants. }—Statements made idee 
one of several prisoners, were admi ted 
in evidence. They were commented 
upon by counsel for the other prisoners 


Part XIV.—APPEAL TO CoURT OF CRIMINAL APPEAL. 


was stolen, was that of G., who said that S. & B. 
together sold him the stolen gun for 5s. G. 
admitted previous convictions. The judge who 
tried the case against S. & B. together, told the 
jury that 5s. was a ridiculous price for the gun ; 
but he omitted to caution the jury that if that 
were so, it was as much evidence of guilty know- 
ledge on the part of G., who bought the gun, as it 
was on the part of B., who sold it, & that the sole 
evidence against B. was that of G., who might be 
an accomplice. There was abundant evidence 
against S., but the judge did not properly dis- 
tinguish between the cases against the two 


prisoners. On these grounds the conviction of 
B. was quashed.--~R. v. BEAUCHAMP (1909), 73 


J. P. 223; 25 T. L. R. 330; 2 Cr. App. Rep. 20, 
40, C. C. A. 

6028. .|—When defts. are tried together & 
set up different defences the direction to the jury 
must clearly state the difference.—R. v. ROWAN 
(1910), 5 Cr. App. Rep. 279, C. C. A. 

6029. —.|—On a joint indictment for larceny 
on receiving stolen property the cases made against 
each deft. must be carefully distinguished to the 








jury.—R. v. ASHworTH (1911), 6 Cr. App. Rep. 
112, C. C. A. 
6030. .|--On a joint indictment for receiving 





stolen property, the evidence of the guilty know- 
ledge of each deft. must be carefully distinguished 
in the summing up.—R. v. PRITCHARD (1913), 109 
L. T. 911; 23 Cox, C. C. 682; 9 Cr. App. Rep. 
210, C. C. A. 

6031. -|—When two or more persons are 
jointly indicted the direction must carefully 
distinguish between the case of each, & it is a 
grave misdirection to suggest wrongly that if 
one is guilty another must also be guilty.—-R. v. 
GRAHAM (1919), 14 Cr. App. Rep. 7, C. C. A. 

6032. -|—If a deft. jointly charged with 
another for conspiracy sets up an alibi or mistaken 
identity, the jury must not be allowed to assume 
that the former must be convicted, if the latter 
is convicted ; there must be a direction that the 
co-deft. may be convicted of conspiracy with a 
person unknown.—-R. v. HWicorns (1919), 14 Cr. 
App. Rep. 28, C. C. A. 

6033. -|—When defts. are jointly indicted 
but not all on all charges, the jury must be directed 
to discriminate carefully between the respective 
allegations.—R. v. TwiaG (1919), 14 Cr. App. Rep. 
71, C. C. A. 

6034. -]—In the case of co-defts., the jury 
must, if necessary, be carefully charged to dis- 
tinguish between their cases.—R. v. Lovetr & 
FLINT (1921), 16 Cr. App. Rep. 37, 41, C. C. A. 
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6035. Marital coercion.|—Conviction of 
married woman, who was indicted jointly with her 
husband for larceny, quashed on the ground that 
her defence, that she acted under the coercion of 
her husband, was not left to the jury with such a 
direction as would enable them to apply their 
minds to the true legal position.—R. v. CAROUBI 
(1912), 107 L. T. 415; 76 J. P. 262; 28 T. L. R. 
248; 23 Cox, C. ©. 177; 7 Cr. App. Rep. 149, 
CG. Cc. A. 





iv. Direction lo Jury to Convict. 

6036. Positive direction to convict.|—On an in- 
dictment for attempted rape, a positive direction 
to the jury to convict of indecent assault is a 
ground for quashing. 

Great care is necessary in trying cases of this 
kind, as juries generally hold strong views in 
favour of the woman who has been attacked. 
1t ought to have been left to the jury whether or 


not the prisoner committed an indecent assault 


upon the prosecutrix. The fact that he did not 
leave the question of indecent assault to the jury 
was a misdirection. A judge must not put himself 
in the position of the jury as regards the decision 
of facts. The proviso to Criminal Appeal Act, 
1907 (c. 23), s. 4 (1), does not apply where the 
judge decides facts instead of the jury.—R. v. 
WEsT (1910), 4 Cr. App. Rep. 179, C. C. A. 

See :—Folld. R. v. Beeby (1911), 6 Cr. App. Rep: 


6037. .|—It is a misdirection to tell the jury 
that unless they believe that the witnesses for the 
prosecution have committed perjury, they must 
find a verdict of guilty, when there is another 
possible explanation of the facts..—R. v. TAYLOR 
(1914), 11 Cr. App. Rep. 41, C. ©. A. 

6038. Recommendation to  convict—Judge’s 
opinion as to guilt of accused.|—R. v. RANDLES, 
No. 5624, ante. 

6039. .J—R.v. Frampron, No. 5961, ante. 








v. Other Cases. 


6040. Expression of view of facts by judge.|—R. 
v. MARTIN, No. 5993, ante. 

6041. Amounting to withdrawal of facts 
from jury.|—A judge should not express his view 
of the facts of a case in such a way to lead the 
jury to believe that the questions of fact are with- 
drawn from them.—R. v. BEEByY (1911), 6 Cr. App. 
Rep. 138, C. C. A. 

6042. .|—It is not a misdirection to make a 
suggestion as to the facts of a case different to 
that made by the prosecution & by the defence.— 
R. v. BENTLEY (1913), 9 Cr. App. Rep. 109, C. C. A. 








in his address to the jury & by the 
A.-G. in his reply. 

The judge in summing up also com- 
mented upon the statements & refused 
to tell jury that they were not evidence 
against the other prisoners. After- 
wards on consideration he advised 
the jury not to allow the statements of 
S. to affect their minds in considering 
the cases of the other prisoners, & 
concluded his summing up with the 
sane caution :—Held : conviction sus- 
tained.—-R. v. Scorr (1879), 2 N.S. W. 
8. C. R. N.S. 290.—AUS. 


6027 ii. .}+—A failure to direct the 
jury that statements made by one of 
accused are only evidence against him 
who made them is a misdirection 
entitling that other accused to a new 
trial, where there has been substantial 
wrong or miscarriage.-—R. v.§ MURRAY 
Sane {1917) 2 W. W. R. 805.— 





6027 iii. ./—The omission of the 
judge to tell jury that the statement 





of one prisoner is not evidence against | 


his fellow-prisoner is a material error, 
& ohne fatal to the trial, notwith- 
standing that the judge dealt with the 
evidence against cach of the prisoners 
separately.— RK. v. Miya VALAD Daub 
(1869), 6 Bom. Cr. Ca. 10.—IND. 


PART XIV. oro. tbe SUB-SECT. 7.— 
vi 


6041 i. Hxpression of view of facts by 
judge—.Amounting to withdrawal of 
facts from jury.|}—-Where the judge 
by telling the pue that there was no 
evidence on which they could return 
a vérdict of manslaughter told them, 
in effect, that the acts done by prisoner 
were likely to endanger human life, 
that question being one of fact for the 
jury, there was a misdirection, & 
miscarriage of justice had occurred, & 
a new trial was ordered.—R.v. WALKER 
(No. 1) (1915), S. R. Q. 115.—AUS. 

6041 ii. ———. ]J—A summing up 
to jury in which judge guve no aid to 





the jury in the arrangement of the facts 
which were spoken to by the witnesses, 
& himself found facts which he should 
have put to the sey was pronounced 
defective, & verdict founded thereon 
was set aside.—R. v. RAM GOPAL DHUK 
(1868), 10 W. Rt. 7.—IND. 

6041 iii. .}—It is a mis- 
direction for the judge to express his 
opinion on various questions of fact 
without telling jury that his opinion 
is not binding on them & that they 
are the sole judges of fact.—NATABAR 
GHOSE v. R. (1908), I. L. R. 35 Cale. 
§31.—IND. 

{. Direction as to intending con- 
sequences. J—In a trial with a jury 
under Penal Code, s. 366, the judge on 
the question of intent charged the jury 
in the following words :-—‘‘ It remains 
only to consider the question of intent. 
The charge was that the girl was kid- 
napped in order that she might be 
forced or seduced to illicit intercourse. 
As to this, it is sufficient to say that 
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Sect. 7.—Determination of appeals against convic- 


tion: Sub-sect. 7, C.(b) v.; sub-sect. 8, A. & B.] 
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6043. Statement that ‘‘ affirmation is stronger 
than negation.’’|—It is a misdirection to tell the 
jury, in general terms, that affirmative is stronger 
than negative evidence. Fes v. HOUSE (1921), 16 
Cr. App. mals 49,C. CQ. A 

p 


a aa ld. it. ». Coleman (1922), 16 Cr. App. Rep. 
6044. -———.|—R. v. COLEMAN (1921), 16 Cr. 
App. Rep. 73, GC. C. A 


6045. Equivocal expression treated as admission 
of guilt.|—-In a case where a prisoner was con- 
victed of stealing £3 8s. from the person, a detec- 
tive gave evidence at the trial that he said to 
plisoner when charged: ‘‘ Do you care to tell me 
where you have put the money ?’’ Prisoner said, 
‘‘T have got no money.”’ The detective told him 
that he was going to his lodgings, & prisoner then 
said, ‘‘ You will find £1 7s. 6d. in my box ; my girl 
has got the key.’”? The Judge who tried the case, 
in summing up, said, ‘‘ Subsequently, however, 
he, prisoner, said, ‘I may as well tell you that I 
have £1 7s. 6d.’ I suppose he meant ‘ still remain- 
ing.’’’ The judge also said, ‘‘ Now, that state- 

ment of prisoner’s as to the remainder of the money 
being in his box, coupled with prosccutor’s tale, 
can only point in one direction.’’ He also said, 
‘“When he wrote that letter, a statement of his 
defence to the magistrate, he apparently quite 
forgot that he had told the officer that he had the 
£1 7s. 6d. left. of the money he took from prose- 
cutor.”” In another passage the judge spoke of the 
£1 7s. bd. as ‘ belonging to E.,’’ the prosecutor. 
The Ct. of Criminal Appeal quashed the conviction 
on the ground that the judge who tried the case 
had inisdirected the jury by treating prisoner’s 
statement to the detective as a confession, when it 
was consistent with his being not ees —R. tv. 





Joyce (1908), 72 J. P. 483; 25 T. lL. RR. 83 1 
Cr. App. Rep. 142, C. C. A. 

6046. J—R. v. VASSILEVA (1911), 6 Cr. 
App. Rep. 228, C. CO. A. 

6047, ——-—.|—It is a misdirection to treat as an 


admission of guilt an expression which is consistent 
with innocence. v. SCHOFIELD (1917), 12 
Cr. App. Rep. 191, 6. C. A. 

6048. Direction as to intending consequences— 
Of accidental act.|}—Prisoner was indicted for 
shooting with intent to resist his lawful appre- 
hension. ‘The defence was that prisoner’s gun 
went off accidentally. In his summing up, the 
judge directed the jury that a man must be taken 
to intend the natural consequences of his acts, & 
that it was for the prisoner & not for the prosecu- 
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tion, to satisfy them that the gun went off acci- 
dentally. Prisoner was convicted :—Held: the 
conviction must be quashed as the judge’s direction 
might have been understood by the jury as laying 
down a proposition of law which was not correct—- 
namely, that a person must be taken to intend the 
consequences, not only of his intentional, but also 
of his accidental, acts.—R. v. DAVIES (1913), 29 
T. L. R. 38503 8 Cr. App. Rep. 211, C. C. A. 

6049. Failure to warn jury to disregard inadmis- 
sible evidence.|—R. v. LEE, No. 5864, ante. 

6050. As to doctrine of marital coercion.]—In 
this case, where the evidence showed that a wife 
committed a theft in the presence of her husband, 
a recorder directed the jury that if they thought 
that the theft was the result of a preconcerted 
scheme between husband & wife, that would 
tend to rebut the presumption that the wife was 
acting under the coercion of her husband & was 
entitled to be acquitted :—Held: the fact of sucha 
preconcerted scheme might be evidence & strong 
evidence that the wife was acting under the co- 
ercion of her husband. Accordingly the conviction 
was quashed on the ground of misdirection on the 
part. of the recorder.—R. v. CAROUBI (1912), 107 
L. T. 415; 76 J. P. 262; 23 Cox, C. C. 1773 7 
Cr. App. Rep. 149, C. C. A. 

6051. Direction as to which witness jury might 
belleve.|—R. v. Livock, No. 5751, ante. 

6052. .|—A statement to a Jury that it is 
for them to decide ‘‘ which side’’ they believe 
should be accompanied by a careful direction on 
the particular facts of the cace.—-R. v. BURTON 
(1922), 17 Cr. App. Rep. 5, C. C. A. 

60538. Direction that defence did not suggest 
identity of true offender.|—It is not a misdirection 
if the judge points out that the defence makes no 
suggestion that some other person than_ the defen- 
dant is guilty.—R. v. READE (1910), 5 Cr. App. 
Rep. 82, C. C. A. 

6054. Failure to inform jury of power to convict 
for lesser offence.|—Applt. was convicted for 
wounding with intent to murder, & was sentenced 
by C. to five years’ penal servitude. Though no 
notice of appeal on a point of law had been given, 
leave obtained to raise the point that the judge at 
the trial omitted to tell the jury that it was open 
to them to convict him of the lesser offence of 
unlawful wounding. It was submitted that the 
Ct. could deal with the pom under Criminal 
Appeal Act, 1907 (c. 23), s. 5 (2). 

The point could only be raised now as a sug- 
gested misdirection, but there was no misdirection 
in this case, & a judge was not bound in every case 
to tell the tell the jury tt that ui they were at liberty were at liberty to convict 





no other inference is possible under the 
circumstances. hen @ man carries 
off a young girl at night from her 
father’s house, the presumption is 
that he did so with the intent indicated 
ubove. It would be open to him, if 
he had admitted the kidnapping, to 
prove that he had some other object, 
ut no other object is apparent on the 
face of the facts ’?’:—Held: this 
amounted to a misdirection of the 
jury. The question of intent was a 
qudeyien of fact, but the way in which 
t had been put to the jury left them 
ni option but adopt the view taken by 
the jee —l. vo. HUGHES (1891), 
I. L. R. 14 All. 25.—IND. 


60541. Failure toinform jury of power 
fo convict for lesser offence. |}—On & trial 
for murder the j are entitled under 
Crimes Act (N.S.W. No. 40), 8. 23 (2), 
to bring in verdict of manslaughter 
even though on the evidence the case 
is one of murder or nothing, & therefore 
when in answer to a question by the 


jury whether they were at liberty to 
find sent other verdict than hey or 
not guilty judge told them t were 
not oe this was a misdirection.— 
ri del vw. R. (1913), 17 C. L. R. 570.— 


6054 ii. -——-.]}-Deft. was convicted 
of rape. On «a case reserved, it was 
objected that when the jury came & 
asked if they were limited to a verdict 
of guilty or not guilty, the judge had 
not informed them they could bring 
in a verdict of indecent assault or 
common assault or of attempt to 
commit rape, & in effect had limited 
them to a verdict of guilty or not 
guilty :—Held: the judge in not 
informing the ‘jury that they had an 
alternative mode of  findin had 
encroached on the function of the jury 
by withdrawing from them their power 


to find a lesser offence & there must be , 


a new trial—R. v. SCHERF (1908), 
Aa L. R. 219; 13 B. C. R. 407.— 


E 
| 





' Care 


Comment on prisoner not giving 
Zi tence By judge—Canada Evidence 
, 1893, 8. 4, sub-8. 2.}—~At the trial 
prisoner did not testify on his own 
ehalf & the judge in his charge to the 
jury, contrary to above sect., com- 
inented upon that fact, although, 
when his attention was drawn to it, 
he recalled the jury & withdrew his 
comment :—Held: prisoner had a 
right to have his case submitted to the 
jury without the comment & ,having 
been deprived of that right, there was 
a substantial wrong done to which 
could not be undone by calling back 
the jury & withdrawing the comment. 
—R. v. COLEMAN (1898), 30 O. R. 
93.—CAN. 


h. By counsel.j—It is the 
duty of the judge in a criminal case 
fully to protect accused from 
damaging insinuations which may not 
in terms invite a consideration of 
accused’s failure to testify but make 
indirect & covert allusions to 
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of a lesser offence, unless that point was sub- 
stantially raised by the evidence (per CUR.).— 
R. v. VAUGHAN (1908), 1 Cr. App. Rep. 25, C. C. A. 

6055. ——.]—It is not a misdirection to abstain 
from pointing out to the jury that they have the 
eae to find a lesser cause than that charged.— 

.v. NAYLOR (1910), 74 J. P. 460 ; 5 Cr. App. Rep. 
19, C. C. A. 


SUB-SECT. 8.—ABSENCE OF OR SUFFICIENCY OF 
CORROBORATION. 


A. In General. 


6056. Evidence of accomplice—General rule.]| 
If after the proper caution by the judge, the jury 
nevertheless convict the prisoner, this Ct. will not 
quash the conviction merely upon the ground that 
the accomplice’s testimony was uncorroboratcd. 
In considering whether or not the conviction should 
stand, this Ct. will review all the facts of the case, 
& will bear in mind that the jury had the oppor- 
tunity of hearing & seeing the witnesses when 
giving their testimony. But the Ct., in the 
exercise of its powers, will quash a conviction even 
when the judge has given to the jury the warning 
or advice above mentioned if Ct., after consider- 
ing all the circumstances of the case, thinks the 
verdict ‘‘ unreasonable ’’ or that it ‘‘ cannot be 
supported having regard to the evidence ”’ (LORD 
READING, C..J.).—R. v. BASKERVILLE, [1916] 2 
K. B. 658; 86 L. J. K. B. 28; 115 Ll. T. 4535 80 
J. P. 446; 60 Sol. Jo. 696; 25 Cox, C. C. 524; 
12 Cr. App. Rep. 81, C. C. A. 

Annotations :—Refd. R. v. Wyman (1918), 13 Cr. App. Rep. 

63; R.v. Feigenbaum, (1919] 1 K. B. 431; KR. v. Smith 

(1919), 14 Cr. App. Rep. 74; RK. v. Wakeley (1919), 84 

J.P. 31; R. v. Warren (1919), 14 Cr. App. Rep. 4; R. v. 

Schiff (1920), 15 Cr. App. Rep. 63; R. v. Howard (1921), 
15 Cr. App. Rep. 177; Thomas v. Jones, [1921] 1 kK. B. 
22; R. wv. Crocker (1922),92 L. J. K. B. 428; R.v. Rudge 
(1923), 17 Cr. App. Rep. 113. 


6057. .|—Conviction quashed on the ground 
of insufficient corroboration of an accomplice’s 
evidence.—R. v. EVEREST (1909), 73 J. P. 269; 


2 Cr. App. Rep. 130, C. C. A. 
Annotations :—Consd. R. v. Blatherwick (1911), 6 Cr. App. 


























sllence.—l. v. GALLAUHER, 
1 W. W. R. 1183; 63 D. 
37 Can. Crim. Cas. 83; 17 Alta. L. R. 
519.—CAN. 


Quarter Sessions 


(1922] . witness for the Crown & gave evidence 
L. R. 629; | implicating the accused. Chairman of 
directed jury that 
L. was not an accomplice & his evidence 
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Rep. 281; R. v. Crane (1912), 7 Cr. App. Rep. 113; 
R. v. Cohen (1914), 111 L. T. 77; 8. v. Baskerville, 
[1916] 2 K. B. 658; R. vw. Willis, [1916] 1 K. B. 933; 
R. v. Wyman (1918), 13 Cr. App. Rep. 163. Refd. R. ». 
Dee 73 J.P. 3693 R.v. Threlfall (1914), 111 


6058. -]|—Corroboration of an accomplice’s 
evidence must be material. The slighter it is, the 
more distinct should be the direction to the jury 
as to it. Deft. on trial should be informed of his 
right to give evidence. It is not sufficient that the 
accomplice has said something which is true.— 
R. v. WARREN (1909), 73 J. P. 359; 25 T. L. R. 
633; 2 Cr. App. Rep. 104, C. C. A. 

OOO :—Refd. Rt. v. Graham (1922), 17 Cr. App. Rep. 





6059. -|—When a jury finds that the 
explanation of a deft. charged with feloniously 
receiving stolen property may reasonably be true, 
the ct., if it thinks that there was no corroboration 
of an accomplice’s evidence, will quash the con- 
viction.—-ht. v. Norris (1916), 86 L. J. K. B. 810; 
116 L. T. 160; 25 Cox, C. C. 601; 12 Cr. App. 
Rep. 156, C. C. A. 

6060. Several assignments of perjury—-No cor- 
roboration as to one assignment.|—-Rhi. v. GASKELL, 
No. 5848, ante. 

6061. Slight corroboration—Subsequent doubt 
as to prosecutors’ evidence.|—-When_ corroboration 
of prosecutor’s evidence is very weak &, after 
conviction, doubt has been thrown on_ that 
evidence, the ct. may quash the conviction.—R. 
v. BAKER (1913), 9 Cr. App. Rep. 136, C. C. A. 

6062. Statutory corroboration absent—Children 
Act, 1908, c. 67, s. 30 (a).|-—-R. » CHuRistiz, No. 
3811, ante. 

6063. Criminal Law Amendment Act, 
1885 (c. 69), s. 2 (1).|—R. v. GOLDSTEIN (1914), 11 
Cr. App. Rep. 27, C. C. A. 
zinnotation :-—Mentd. It. ¢. Hughes (1923), 87 J. P. 140. 











B. Warning by Judge. 


6064. Necessity for—Evidence of accomplice.|— 
R. v. Tare, [1908] 2 K. B. 680; 77 L. J. K. B. 
1043; 99 L. T. 620; 72 J. P. 391; 52 Sol. Jo. 
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the trap so far as it sought to implicate 
second accused but convicted applt. 
None of the marked money was found 
on applt.:—Held: having regard to 


k. Comment by judge on failure of 
accused at preliminary hearing to 
disclose defence.J—R. v. Man HONG 
HING (1920), 3 W. W. R. 314; 53 
D. L. R. 356.-—-CAN. 


1. Nondirection may be misdirection. | 
—Nondirection may be misdirection 
according to the circumstances of cach 
case.—R. v. TRUPTCHUK, [1923] 3 
ANG R. 86; 40 Can. Crim. Cas. 227. 
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_m. Evidence of accomplice — Who 
w an accomplice.}—Certain persons 
were engaged in a echeme for forging 
bank-notes & sought assistance of L., 
who knew something of photo-litho- 
graphy, for preparation of a plate 
rom which to print notes. L. was 
told all details of the scheme & 
promised £50 if he could reproduce a 
certain drawing on a plate so that 
prints could be made from it & £2,500 
when the notes were printed. L. said 
he would like to make some experi- 
ments & was given £10 for the purpose. 
He made no experiment & did not 
return the money nor inform the 
police. Some months afterwards 
another man supplied the neces 
plates & the forgeries were printed 
& uttered. . 
At the trial of applte. for fo 
& uttering a #5 note L. was called as 





did not require corroboration :—Held : 
direction was erroneous, & there was 
ample evidence on which jury might 
have found L. was an accomplice. 
Conviction set aside & new trial 
ordered.—R. v. FERGUSON & KING, 
[1916] 178. R. N.S. W. 69.—-AUS. 


n. Evidence of ‘‘trap.”|)—A _ con- 
viction for selling liquor without a 
licence set aside, when the sole evidence 
of the sale was that of a trap, & the 
circumstances were such as to render 
this evidence unreliable. 

Jf detectives are to be employed, 
every precaution should be taken that 
their evidence be corroborated, for 
unless there is such corroboration cts. 
could wisely hesitate to accept their 
statements as true.—R. v. MAHLAMENI 
(1895), 10 KE. D. C. 9.—S. AF. 

oO. .J—I1f a person is con- 
victed on the uncorroborated evidence 
of traps the conviction may be sct 
aside.——R. v. FILANIUS, [1916] T. P. D. 
415.—S. AF. 

p. .J—Applt. & another were 
charged with contravening Act 38 of 
1896, s. 66, by supplying intoxicating 
liquor to a prohibited person. The 
principal evidence for the prosecution 
was given by the poner supplied, a 
police trap, who had been handed 
marked coins. The trap was out of 
sight of the detectives for 20 minutes. 

agistrate rejected the evidence of 








the circumstances & the great caution 
which should be shown in accepting 
uncorroborated evidence of traps, con- 
viction should be quashed.—RENAUD 
v. DURBAN CHIKF CONSTABLE, [1921] 
42 N. L. R. 354.—S. AF. 


q. Indecent behaviour to girl.) —- 
Where a person was charged with the 
offence of behaving in a lewd & 
indecent manner towards a girl under 
puberty & convicted, the ct. quashed 
the conviction on the ground that the 
only evidence adduced of the girl’s 
age was her own uncorroborated state- 
ment.—-LOCKWOOD v. WALKER, [1910] 
S.C. (J.) 3.— SCOT. 

r. Statutory corroboration absent — 
Atlempt to have unlawful carnal know- 
ledge of a child. }—R. v. Bowrs (1909), 
14 O. W. R. 1214; O. W. N. 253; 
20 O. L. HR. 111.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 8.—B. 


6064 i. Necessity for—Kvidence of 
accomplice.}—It is not only a desirable 
practice that jurors should be warned 
against accepting uncorroborated evi- 
dence of an accomplice, but if it should 
appear at any trial that the warning 
has not be given, & there is an absence 
of corroborative evidence, the Ct. of 
Criminal Appeal should set aside the 
conviction, & deal with the case under 
the provisions of the Act which 
enables the ct., if it thinks a proper 
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Sect. 7.—Determination of appeals against con- 
viction: Sub-sect. 8, B.; sub-sect. 9.) 


699; 21 Cox, CG. C. 693; 1 Cr. App. Rep. 39, 
C. C. A. 
Annotations :---Refd. R. ». Beauchamp (1909), 73 J. P. 223; 


R. v. Kams (1910), 4 Cr. App. Rep. 8; KR. v. Cohen (1914), 
111 L. T.77; R.v. Baskerville, [1916] 2 K. B. 658. 





2 en ER Eee ee 











6065. -— -|—R. v. BEAUCHAMP, No. 6027, 
ante. 
6066. -|—The ct. will quash a con- 


viction unless the jury are expressly directed that 
there must be corroboration of an accomplice’s 











evidence.—R. v. Mason (1910), 5 Cr. App. Rep. 
171, C. C. A. 
6067. Sexual offence.|—-On acharge of 


sexual offence, the jury must be distinctly cautioned 
to be careful how they accept the uncorroborated 
evidence of the prosecutrix.—R. v. BRownN (1910), 
6 Cr. App. Rep. 24, C. C. A. 


Annotations :—Refd. R. ». Stone (1910), 6 Cr. App. Rep. 


89. Mentd. Bradshaw v. Waterlow, [1915] 3 K. B. 527. 

6068. ~ Consenting party.|—In an 
indictinent under the Punishment of Incest Act, 
1908 (c. 45), if there is evidence to go to the jury 
that the female was a consenting party, they must 
be clearly cautioned that, if they come to that 
conclusion, her evidence must be corroborated, as 
she then becomes an accomplice.—R. v. STONE 
(1910), 6 Cr. App. Rep. 89, C. C. A. 

6069. ——— Larceny-—Evidence of receiver 
of stolen property.|—Where on the trial of a 
charge of larceny the only evidence against deft. 
is that of the person who receives the stolen 
property, & there is a suspicion that he knew 
that the property was stolen, his evidence must 
not be left to the jury as that of an untainted 
witness, but they should be warned that if they 
think that he was an accomplice there ought to be 

















corroboration of his story.—R. v. JENNINGS 
(1912), 7 Cr. App. Rep. 242, C. C. A. 
6070, ——-~ --——.|—-R. v. Bryant (1917), 18 


Cr. App. Rep. 49, @. GC. A. 





case appears, to direct a new trial.— 
R.v. MOLLER (1913), 13 5. R. N.S. W. 
613.—AUS. 

6064 ii. -}—Evidence in 
corroboration of the evidence of an 


299 ; 
6064 iv. —-— 
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6071. .|—A. statement by a co-deft. 
who is an accomplice of another deft. is not 
corroboration of the evidence of other accom- 
plices against that deft. On the point of corro- 
boration by an accomplice there must be a proper 
direction.—R. v. HOWARD (1921), 15 Cr. App. Rep. 
177, C. C. A. 


6072. ——— .|—When two persons are tried 
together & the evidence discloses a possibility 
that one of them may be an accomplice of the 
other or of a third person, the usual warning to the 
jury about corroboration must be given.—R. v. 
HEATHFIELD (1923), 17 Cr. App. Rep. 80, C. C. A. 


6073. Warning by counsel for prosecution 
sufficient.|—If a jury has been sufficiently warned 
by counsel for the Crown of the necessity for corro- 
boration of certain evidence, a conviction will not 
be quashed merely because the warning was not 
repeated in the summing up.-—R. v. QUINN (1911), 
6 Cr. App. Rep. 269, C. C. A. 

6074. Unless sufficient corroboration in 
fact existed—Proviso to Criminal Appeal Act, 1907 
(c. 23), s. 4(i) applied.|—Misdirection—no caution 
to jury as to evidence of accomplice. 

The summing up is a most inartistic performance. 
It did not give the jury the usual warning with 
regard to accomplices, & it contains the chairman’s 
own views, some of which are absurd. We cannot 
say a single word in its favour, but at the same time 
we think that it has not caused a miscarriage of 
justice. The circumstances of the case are incon- 
sistent with innocence, & though we think that this 
is the kind of summing up which ought not to have 
been delivered, yet the case comes within the pro- 
viso to sect. 4 of the above Act (DARLING, J.).— 
R.v. BOWLER (1909), 2 Cr. App. Rep. 168, C. C. A. 

6075. -.|—If there is sufficient 
corroboration of an accomplice’s evidence. the ct. 
will not interfere, despite the want of a proper 
caution to the jury, if there is no reason to fear a 
miscarriage of justice. —R. v. KIRKHAM (1909), 





























Appeal quashed the conviction.—R. r. 
NAUGHTON (1920), 20 S. R. N.S. 
37 N.S. W. W. N. 40.—CAN. 


-}—When the jury 








Rarz (1913), 24 W. L. KR. 908; 4 
Ww. W. W. RK. 1231.—CAN. 


6064 vi. -l/—The question 
whether or not a judge, in charging a 








accomplice must be independent testi- 
mony which affects accused by con- 
necting him, or tending to connect him, 
with the crime. It must be evidence 
which implicates him, that is, which 
confirms in some material particulars 
not only the evidence that the crime 
has been committed but also that 
uccused committed it. Where the 
judge told the jury that they should be 
satisfied that the accomplice was 
corroborated in some material par- 
ticular with reference to the crime 
ne but did not tell them that it 
should be evidence implicating the 
accused, a new trial was granted.— 
RR. v. DOUGHTY & SHORTAL (1916), 16 
S. R.N.S. W. 570; 33N.8S. W.W.N. 
120.—AUS. 


6064 iii. -}—Onacharge of 
murder based on evidence that accused 
procured an abortion with the consent 
of the woman on whom the operation 
was performed, resulting in the 
woman’s dcath, the judge when sum- 
ming up referred to various parts of 
the evidence as corroborative, & later 
surnmarised those different points 
as amounting to corroboration of the 
account given by the deceased woman 
without pointing out to the jury that 
mere corroboration of details in the 
account amounting only to the proba- 
bility that an offence had been com- 
mitted would not be sufficient, & that 
where corroboration was sought for 
the law required evidence which con- 
nected accused with the crime; Ct. of 








have been cautioned as to acting upon 
the unconfirmed testimony of ac- 
complices, no fault can be found with 
the admission of their cvidence. In 
au indictment for soliciting P. & S. to 
steal money of the G. Bank, the jury 
were told that the testimony of the 
accomplices was not sufficiontly cor- 
roborated to warrant a conviction, 
whereupon they camo into ct. stating 
that they thought the prisoner guilty, 
but that he ought not to be convicted 
on the evidence. ‘They were then told 
that they ought to acquit; but after 
a short interval they returned a verdict 
of guilty. Before recording their 
finding, the presiding judge recom- 
mended them not to convict on the 
evidence saying, however, that they 
could do so if they thought proper ; 
they nevertheless adhered to their 
verdict :—Held ;: no ground for a new 
trial. The rule that if the verdict be 
sufficiently sustained by evidence, the 
ct. are not required to interfere, 
asserted & acted upon.—R. v. SEDDONS 
(1866), 16 C. P. 389.—CAN. 

6064 v. -}— K. was con- 
victed of being an accessory before the 
fact to the murder for which accused 
was being tried, & that fact was proved 
at the trial of accused :—Held: K. 
was an accomplice, & tho trial judge 
should have cautioned the Jury against 
acting on K.’s evidence unless it was 
found by them to be corroborated in 
some material part by other evidence ; 
&, the trial judge having rofused so 
to do, a new trial was directed.—R. v. 











jury, should caution them that the 
evidence of an accomplice should be 
corroborated, is not a matter for a ct. 
to review on a case reserved, for it is 
not a question of law, but of practice, 
though a practice which should not be 
omitted.—R. v. ANDREWS (1886), 12 
O. lt. 184.—CAN. 


6067 i. Sexual offence. |— 
A man was tricd for a sexual offence 
on a girl of ten to sixteen years of age 
& was convicted. Corroboration of the 
girl’s story, which is not legally 
necessary, was absent. Judge omitted 
to warn jury of the danger of con- 
victing on her uncorroborated evi- 
dence :—J/feld: conviction should be 
quashed & verdict & judgment of 
acquittal should be entered, on the 
ou that a miscarriage of justice 

ad occurred by reason of the omission 
to warn the jury.—HARGAN v. R. 
(1919), 27 C. L. kh. 13.—AUS. 


6067 ii. .J—While on 
the trial of charges of indecent assault 
& carnal knowledge of a girl under 
fuurteen, corroborative evidence is 
not necessary, yet the judge should 
warn the jury tu be careful in acting 
on the evidence of children of tender 
years concerned in the offence; it is 
not necessary that the judge should 
use the actual words ‘‘ warn’’ or 
‘‘caution,’’ provided his conduct of 
the case docs in fact give the jury such 
warning or caution.—R. v. PARKIN, 
[1922] 1 W. W. R. 732; 66 D. L. R. 
175; 37 Can. Crim. Cas. 35; 31 
Man. L. R. 438,.—CAN. 
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78 J. P. 406; 25 T. L. R. 656; 2 Cr. App.’ Rep. 

253, C. C. A. 

6076. -|—The jury ought to be 
directed that a child of tender years who gives 
unsworn evidence under Children Act, 1908 (c. 67), 
s. 30, ought to be corroborated, but if there is in 
fact good corroboration of such evidence the ct., 
in view of the proviso to Criminal Appeal <Act, 
1907 (c. 23), s. 4, will not quash a conviction.— 
R. v. MuRRAY (1913), 30 T. L. R. 196; 9 Cr. App. 
Rep. 248, C. C. A. 

6077. -|—Where at a trial the 
evidence of a child of tender years, which is given 
under Children Act, 1908 (c. 67), s. 30, & Criminal 
Justice Administration Act, 1914 (c. 58), s. 28 (2), 
is of importance, the judge should direct the jury 
not to convict upon it; unless it is corroborated 
by some other material evidence in support of it 
implicating the accused. In the absence of such a 
direction a conviction of the accused must be 
quashed. 

Semble: if the evidence in corroboration is so 
ample & so clear that the ct. is bound to come to 
the conclusion that, despite a proper direction as 
to the necessity for corroboration, the jury must 
have returned a verdict of ‘‘ Guilty,’ the absence 
of such a direction will not vitiate the conviction.— 
R. v. DAVIES (1915), 85 L. J. K. B. 208; 114 L. T. 
80; 25 Cox, C. ©. 225; 11 Cr. App. Rep. 272 ; 79 
J. P. Jo. 556, C. C. A. 

Annotations :—-Folld. RK. v. Lyons (1921), 15 Cr. App. Rep. 
144, Refd. R. v. Schiff (1920), 15 Cr. App. Rep. 63. 
6078. -j—The ct. will not quash 

a conviction merely because there has not been a 

specific direction to the jury that the cvidence 

of a child who is not sworn under Children Act, 

1908 (c. 67), s. 30, must be corroborated—if, in 

fact, there has been corroboration. But such a 

direction should be given.—R. v. SCHIFF (1920), 15 

Cr. App. Rep. 63, C. C. A. 





























SUB-SECT. 9.—MISCONSTRUCTION OF VERDICT. 


6079. General rule—Verdict & recommendation 
to be considered as a whole.|—-The verdict & 
recommendation of a jury must be considered as a 
whole. If they find specifically guilty, the verdict 
cannot be set aside because they express doubts 
on points of detail. If a verdict is on its face 
inconsistent, this ct. can refuse to allow it to 
stand.—R. v. CHARLTON (1911), 6 Cr. App. Rep. 
119, C. C. A. 

6080. Verdict not explicit—-Court will give effect 
to intention of jury.|—R. v. RAwuinas, No. 6149, 
post. 

6081. Same act charged in separate counts— 
General verdict of guilty—Confined to least offence.| 
—When the same act is differently cHarged in 
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various counts the ct. may construe a verdict 
of guilty upon all as if it was limited to the least 
offence alleged. Applt. was convicted of obtain- 
ing goods by false pretences, & of obtaining credit 
by fraud. The indictment contained three counts 3 
in the first applt. was charged with obtaining 
three horses by false pretences, in the second he 
was charged with obtaining credit by false pre- 
tences, & in the third with obtaining credit by 
fraud other than false pretences. The judge 
when the jury found applt. guilty on all three 
counts, sentenced him for both offences, three 
years’ penal servitude, for the false pretences, & 
12 months’ imprisonment with hard labour for 
obtaining credit by fraud :—Held: the offence 
was cither the one or the other. That the con- 
viction for obtaining goods by false pretences, & 
the sentence of three years’ penal servitude must be 
quashed, & the sentence of 12 months’ imprison- 
ment with hard labour must remain.—R. v. 
JOHNSTON (1913), 9 Cr. App. Rep. 262, C. C. A. 


Annotations :—Refd. RK. ». Norman (1914), 112 L. T. 784 > 
R.v. Smith (1915), 11 Cr. App. Rep. 81. 


6082. Obtaining by false pretences—-Intent to 
defraud negatived.|-— An inconsistent verdict 
cannot stand. 

Applt. was indicted of obtaining goods by false 
pretences, of attempting to obtain certain other 
goods by false pretences, & on a third count of 
obtaining credit by false pretences under Debtors 
Act, 1869 (c. 62), s. 13 (1). Applt. had ordered 
furniture of prosecutors. The latter, before com- 
pleting the order, demanded of him a reference. 
Applt. sent in reply three distinct names. Two of 
these represented, to his knowledge, an identical 
person, which was the false pretence averred. 
Applt.’s defence was that he had no intent to 
defraud & had no intention of obtaining credit, 
but had intended to pay cash for the goods. On 
counts 1 & 2 he was found not guilty. On the 
third count the judge put the following questions 
to the jury: Did deft. obtain credit by false 
pretences ? Did he do so with intent to defraud ? 
The jury answered the former question in the 
affirmative & the latter in the negative. Con- 
tended for applt. that the verdict amounted to 
not guilty, as the jury expressly negatived any 
intent to defraud. Fraud is necessary in the 
offence. 

There cannot be an offence within the statute 
unless there is an intent to defraud. It may be 
that the jury ought to have found that there was 
fraud. But they have found that there was not 
fraud. Their two findings do not constitute a 
verdict of guilty.—R. v. Muirygap (1908), 73 
J. P. 31; 25 T. L. R. 88; 53 Sol. Jo. 164; 1 
Cr. App. Rep. 189, C. C. A. 

Annotations :-—Refd. I. v. Brownlow (1910), 74 J. P. 240 ; 


Morison v. London County & Westminster Bank, [1914] 
3 K. B. 356. 
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8. Ambiguous verdict. |—Prisoner was 
indicted under Criminal Code Act, 
ss. 269 & 271, upon a charge of forging 
& uttering an acknowledgment of the 
ria ag of money. Trisoner, as agent 
for M., had incurred a debt of £5, & 
the creditor, G., demanded payment 
from him. He thereupon made & 
signed in G.’s name a receipt for £5 
from himself. Prisoner then sued M. 
for the £5 which he alleged he had 
paid to G., & produced the false receipt 
in support of his claim. Hoe recovered 
judgment. G. swore that he had not 
authorised prisoner to sign the receipt. 
Ihe jury found the following verdict : 
’ We find accused guilty of forging & 
using a receipt, but do not consider 
it was done with any criminal intent ”’: 
—Held: the verdict was ambiguous, 


for it might have meant that the jury 
thought prisoner had no intent to 
defraud, in which case, as that was not 
a@ necessary ingredicnt of the offence, 
it was a verdict of “ guilty ’’; or it 
might have meant that they believed 
he honestly thought he had authority 
to sign & use the receipt, in which 
case it was probably equivalent to a 
verdict of ‘‘ not guilty ’’; & under 
the circumstances a new trial should 
be ordered. 

Qu. : whether on a case stated under 
sect. 412 the ct. is entitled when the 
verdict of the jury is ambiguous to 
apply to its full extent the rule in 
civil cases, & after looking at the 
evidence to construe the verdict, to 
enter a verdict of ‘‘ guilty ’’; but for 
the purpose of determining whether 
the verdict should be entered for 


| 


| the evidence. 


prisoner or whether there should be a 
new trial the ct. may properly look at 
R. ve. STEWART (1908)- 
30 N. Z Le &. 





27 N. Z L. R. 682; 
1025.—N.Z. 


t. .J— Defence of one of two 
prisoners jointly indicted for theft 
was that he was too drunk to form a 
criminal intent. The other admitted 
the theft & did not allege drunkenness. 
There was no evidence or plea of 
insanity on the part of cither of the 
prisoners. Jury returned o verdict 
“gnilty with no criminal intent. 
Act committed while under the | in- 
fluence of tomporary insanity ”’ :— 
Held: verdict was ambiguous & 
uncertain & new trial ordered.—R. v. 
ADAMS & CARR (1916), 35 N. Z. Le Kh. 
356.—N.Z. 
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Sect. 7.—Determination of appeals against con- 
viciion: Sub-sects. 9 & 10.) 


6083. -|—When on a_ charge of 
obtaining by false pretences the ct. thinks that it 
is doubtful whether the jury intended to answer 
the specific question ‘‘ Was there an intent to 
defraud ?”’ in the affirmative, it will quash a 
conviction.—Hh. v. Hunt (1918), 13 Cr. App. Rep. 
155, C. GC. A. 

6084. Malicious damage—Malice Negatived.|— 
Prisoner was indicted under the Malicious Damage 
Act, 1861 (c. 97), s. 20, for having cut & destroyed 
certain trees the property of his landlord. Prisoner 
was to leave his cottage on Sept. 29, & on the night 
of Sept. 28, he went into his garden & cut down 
the trees, being, as he said, under the impression 
that he was entitled to do so as he had planted 
them himself. The jury found the prisoner guilty, 
but added that he had done what he did in 
ignorance. The Chairman of quarter sessions 
declined to accept that verdict, & he again summed 
up the case to the jury, who eventually found the 
prisoner guilty, but recommended him to mercy. 
There was no proper shorthand note of the pro- 
ceedings of the trial :—Held: (1) the provision of 
the Criminal Appeal Act, 1907 (c. 23), s. 16, as to 
shorthand notes of proceedings being taken at the 
trial was directory mercly, & the taking of a short- 
hand note was not essential to the validity of the 
proceedings ; (2) there was so much doubt as to 
whether the jury did not intend to negative malice 
that. it would not be safe to allow the conviction 
to stand.—R. v. RuTrEeR (1908), 73 J. P. 12; 25 
T. L. R. 73; 1 Cr. App. Rep. 174, C. C. A. 
anton :—As to (1) Refd. R. v. Elliott (1909), 73 J. P. Jo. 


6085. Verdict of guilty—Wrongly entered-— 
Under mistake of law.|—Where the ct. of trial, 
under a mistake of law, enters a verdict of guilty, 
when it should have entered one of not guilty, the 
ct. will not apply the proviso to sect. 4 of Criminal 
Appeal Act, 1907 (c. 23), though it is satisfied that 
the former verdict was correct.—R. v. JOHNSON 
(1913), 9 Cr. App. Rep. 57, C. C. A. 

6086 On findings of jury.|—Prisoner 
was indicted for stealing seven live fowls, the pro- 
perty of the High Sheriff of Worcestershire. An 
execution had been levied on the goods of prisoner’s 
wife, & while the sheriff’s officer was in possession 
under the execution of certain live fowls then on 
the premises prisoner came & took away seven of 
them. In answer to questions left to them by the 
chairman of quarter sessions, the jury found 
(1) that the seven fowls taken by prisoner were his 
own property: & (2) that they were seized by the 
sheriff as part of the property of prisoner’s wife 
under the impression that they were her goods. 
The chairman directed a verdict of guilty to be 
entered, but gave a certificate for leave to appeal : 
—Held: on the findings of the jury the proper 
verdict was one of not guilty.—R. v. Kniaut 
(1908), 73 J. P. 15; 25 T. L. R. 87; 53 Sol. Jo. 
101; 1 Cr. App. Rep. 186, C. C. A. 

6087. Accessory before fact to burglary—Guilty 








—s 








PART XIV. SECT. 7, SUB-SECT. 10. 


a. Juryman sworn in name of 
another.}--On a trial for larceny, one 
juryman answered to & was sworn & 
served in the name of another. The 
fact was discovered after the jury 
retired but before they gave their 
verdict. Prisoner who was unde- 
fended was found ty :—Held: 
mistake Gid not invalidate the con- 
viction.—R. ». MeErcrr (1870), 9 
N. 8. Ww. 8S, C. R. 57.—AUS. 


b. Jurors & triers having acted 


committed, 


also acted as s 


as special constables at time offence 
]-—Applt. was convicted by 
the Ct. of Quarter Sessions on a charge 
that he unlawfully assaulted F. 
thereby did him bodily harm. The 
offence was alleged to have taken placc 
during the course of a popular dis- 
turbance, & nine of the jurors who tried 
applt. had on the day of the offence 
acted as special constables. 
jurors having been challenged on this 
account by applt., two triers, who had 


that day, had tried the cause of the 
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knowledge negatived.|——Applt. & one K. were 
convicted of burglariously entering a dwelling- 
house, the jury having found in the case of applt. 
that he had handed a jemmy to K. with the 
knowledge that it was wanted for a burglary, 
though he did not know that it was wanted for 
this particular burglary :—Held: on this finding 
applt. was not an accessory before the fact to the 
burglary, & therefore his conviction must be 
quashed.—R. v. Lomas (1913), 110 L. T. 239; 78 
J.P. 152; 30 T. L. R. 125; 58 Sol. Jo. 220; 23 
Cox, OC. C. 765; 9 Cr. App. Rep. 220, C. C. A. 

6088. Offence under Children Act, 1908 (c. 67), 
s. 17—Finding of negligence only.|—A. verdict of 
‘‘ negligence ”’ on an indictment under the above 
Act, s. 17, is a verdict of not guilty as mere negli- 
gence is not an offence within that sect.—R. v. 
CHAINEY, [1914] 1 K. B. 187; 83 1. J. K. B. 306 ; 
109 L. T. 752; 78 J. P.127; 30T. L. R. 51; 238 
Cox, C. C. 620; 9 Cr. App. Rep. 175, C. C. A. 





SUB-SECT. 10.—IRREGULARITY AT TRIAL. 


6089. Irregular constitution of court.]—Con- 
viction quashed as being coram non judice, some 
of the convicting justices sitting only by virtue of 
their names being added after the demise of the 
Crown issuing a Commission, to a schedule in that 
commission.—R. v. Honpicn (1920), 37 T. L. R. 
330; 15 Cr. App. Rep. 122, C. C. A. 

6090. Joint trial—Separate indictments—Con- 
viction quashed-——Order for retrial.|—Applt. was 
indicted for receiving goods knowing them to be 
stolen, & another man was charged in a separate 
indictment with stealing the goods. The two 
prisoners were tried together & convicted :—Held : 
the proceedings were a nullity, & the Ct. of Criminal 
Appeal in quashing the conviction had power 
under the Criminal Appeal Act, 1907 (c. 23), to 
order applt. to be tried according to law.—CRANE 
v. PuBLIC Prosecutor, [1921] 2 A. C. 299; 90 
L. J. K. B. 1160; 125 L. T. 642; 85 J. P. 245; 
65 Sol. Jo. 642; 27 Cox, C. C. 433; 15 Cr. App. 
Rep. 183; sub nom. R. v. CRANE, 37 T. L. R. 
788, H. L. 

Annotations :—Refd. R. v. Morton (1920), 15 Cr. App. Cas. 

30; R. v. Hammer, [1923] 2 K. B. 786. 

6091. Two indictments—Trial of one on evidence 
as to the other.|—-Where there has been a con- 
viction after grave irregularity at the trial not 
discovered for some time, the ct. will quash the 
conviction without regard to the merits of the case. 

Applt. was convicted of feloniously receiving 
stolen property. There were two indictments 
against applt: the first with reference to twenty- 
three baskets of strawberries, the property in 
which was laid in the London & South Western 
Ry. by a first count, & in W., by a second count, 
& the second indictment with reference to ten 
baskets of strawberries, the property in which 
was laid by different counts in the London & 
South Western Ry. & R. & H. The prisoner was 


challenge & determined that the jurors 
so challenged were impartial. Applt. 
appealed froin his conviction alleging 
(inter alia) that the jury & the triers 
were biased by reason that such triers 
& nine of the jury had acted as sp 

constables & that there was evidence 
to show that applt. was not present 
at the e the offence was alleged 
to have been committed :—Held: as 
no application for a change of venue 
was made, & as the triers had decided 
that there was no cause for challenge 
of the jurors it was not competent 


& 


These 


constables on 
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given in charge of the jury on the second indict- 
ment, but counsel opened, & he was tried on the 
first indictment. The mistake had only quite 
recently come to light & no one noticed it at the 
trial :—-Held: the conviction must be quashed as 
having been irregular, & having regard to what 
had happened, that there should not be any further 
proceedings in respect of either of the indictments. 
—R. v. LONG (1912), 8 Cr. App. Rep. 17, C. C. A. 

6092. Consent of Attorney-General not obtained 
—-Explosive substances Act, 1883 (c. 3), ss. 2, 7 
(1).]—Applt. was convicted under sect. 2 of the 
above Act for unlawfully & maliciously causing 
an explosion. By sect. 7 of that Act, a person 
so charged cannot be indicted without the consent 
of the A.-G. No such consent was applied for or 
obtained :—Held: as the consent of the A.-G. 
had not been obtained, the ct. below had no juris- 
diction to try the indictment, & as the appeal 
could not be dismissed under Criminal Appeal Act, 
1907 (c. 23), s. 4 (1), upon the ground that there 
had been no substantial miscarriage of justice, 
the conviction must be quashed.—R. v. BATES, 
[1911] 1K. B. 964; 80 L. J. K. B. 507; 104 L. T. 
688; 75 J. P. 271; 27 T. L. R. 3143; 55 Sol. Jo. 
410; 22 Cox, C. C. 459; 6 Cr. App. Rep. 153, 
C. C. A. 

Annotation :—Consd. R. v. Metz (1915), 84 L. J. K. B. 1462. 

6093. Improper arraignment—Coinage offences 
—Effect of proviso to s. 4 (1) of Criminal Appeal 
Act, 1907 (c. 23).|—R. v. RusseLti (1910), 6 Cr. 
App. Rep. 78, C. C. A. 

6094. Plea of guilty improperly entered—Order 
for retrial.|—Plea of guilty improperly entered. 
Conviction & judgment set aside & anulled, & 
applt. ordered to appear at the next session of the 
Central Criminal Court to plead & answer the 
indictment.—R. v. BAKER (1912), 28 T. L. R. 363 ; 
7 Cr. App. Rep. 217; 76 J. P. Jo. 184, C. OC. A. ; 
ae proceedings, 7 Cr. App. Rep. 252, 
2 C. A. 


Annotations :—Consd. Crane v. Public Prosecutor, [1921] 2 
A. ©. 299. Refd. R. v. Ingleson (1914), 11 Cr. APP. Rep. 
21; HR. vw. Golathan (1915), 84 L. J. K. B. 758. entd. 
R. v. Wakefield, [1918] 1 K. B. 216; R. v. King (1920), 15 
ne App. Cas. 13; R. v. Lloyd (1923), 17 Cr. App. ep. 





6095. ——- —-—.]—-R. v. Lioyp, No. 5065, | 
ante. 
6096. ——— .|—A prisoner pleaded guilty 


to an indictment charging him in the first count 
with stealing horses & in the second count with 
receiving the horses knowing them to have been 
stolen. On being asked whether he had anything 
to say why sentence should not be passed upon 
him he stated that he was guilty of taking the horses 
not knowing that they were stolen. He was then 
sentenced :—Held: the plea of “ guilty’’ was 
wrongly entered & all proceedings at the trial 
consequent on that plea were bad ; a plea ‘of ‘‘ not: 


further to question the impartiality 
of the jury.— YAMAMOTO HIDESABRIRO 
Vv. R. (1921), 24 W. A. L. R. 54.—AUS. 


c. Omission to challenge juror.) — 
If deft. omit to challenge a juror on 
the ground that such juror entertains 
a hostile feeling against. him, he cannot 
after a verdict of Aeett f ask on that 

ound to get the verdict quashed & 
o have a new trial.—R. v. HARRIS 
(1898), Q. R. 7 Q. B. 569.—CAN. 


d. Improper challenges.) —- Under 
Code, s. 928, after the list of Jurors has 
been called & gone through, a number 
having been directed at the instance 
of the Crown to stand aside, & a 
complete jury not obtained, although 
the Crown may not have exhausted 
its number of peremptory challenges, 
it cannot challenge peremptorily on 


trial.—R. 


trial a qualified juror, 





the second going through of the panel. 
If it does so, the jury is improperly 
constituted, & a 
done to accused entitling him toa new _ tained 

v. CHURTON, 
e Ww. R. 774.—CAN. 


e. Communication by judge to jury 
—Not in open court-—- Absence of 
prisoner & his counsel.}—Prisoner was 
charged with perjury. The present- 
ment contained three assignments. 
After the jury had retired to consider 
their verdict & after they had been 
absent several hours, they sent a 
message to the judge, who had also 
left the ct. asking 
matter material to one of the issues pie in the absence of the prisoner & 
being tried. The judge, without com- 
municating with prisoner 
counsel, sent an answer in writing by 


substanti 
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guilty ’’ must be entered, & the case must go back 
for trial.—R. v. Inatuson, [1915] 1 K. B. 512; 84 
L. J. K. B. 280; 112 L. T. 318; 24 Cox, C. C. 


527; 11 Or. App. Rep. 21; 78 J. P. Jo. 521 
CA Br cee ere ; 


Annotations :—Refd. R. v. Rhodes (1914), 11 Cr. App. Rep. 
33; R. v. Golathan (1915), 84 L. J. K. B. 758: Crane v. 
Public Prosecutor, [1921] 2 A. C. 299. Mentd. R. v. King 
(1920), 15 Cr. App. Cas. 13. 


6097. .|—A prisoner is not to be 
taken to admit an offence with which he is charged 
unless he pleads guilty to the charge in unmistak- 
able and unambiguous terms. Where the ct. 
holds that the proceedings which have culminated 
in the conviction appealed against are abortive & 
void the ct. may at its discretion direct that applt. 
shall be tried for the offence with which he was 
charged, & may order that he shall be kept in 
custody until such trial.—R. v. GOLATHAN (1915), 
841]. J. K. BK. 758; 112 L. T. 1048; 79 J. P. 270 ; 
31 T. L. R. 1773; 24 Cox, C. C. 7045 11 Cr. App. 
Rep. 79, C. C. A. 

Annotations :-—Refd. ht. v. Wakefield, [1918] 1 
Crane v. Public Prosecutor, [1921] 2 A. C. 2 
6098. Suggestion by judge—As to plea prisoner 

should make.]—On a plea of not guilty there 

ought to be no suggestion by the ct. that that plea 

should be withdrawn, or that there should be a 

plea of guilty.—R. v. Kina (1920), 15 Cr. App. 

Rep. 13. C. C. A. 

6099. Alteration of date in indictment-—Without 
formal amendment.|—R. v. MANNING (1923), 17 
Cr. App. Rep. 85, ©. C. A. 

6100. Personation of juror—By person not on 
panel—Order for retrial.|—-When, at a criminal 
duly summoned, was 
personated by a man who was not on the panel 








K. B. 216; 
99. 


| & who was not qualified to serve as a juror that 


amounts to a mistrial, & the Ct. of Criminal Appeal 
will grant a venire de novo.—R. v. WAKEFIELD, 
(191SJ1 K. B. 216; 87L. J. K. B. 319; 118 L. T. 
576; 82 J. P. 136; 34 T. L. R. 210; 62 Sol. Jo. 


| 309; 26 Cox, C. C. 222; 13 Cr. App. Rep. 56, 


C. C. A. 

Annotations :—Consd. R. v. Bottomley (1922), 87 J. P. 26. 
Refd. Bannister v. Clarke, [1920] 3 K. B. 598; Crane 
v. Public Prosecutor, [1921] 2 A. C. 299. 


6101. Misnomer of juryman—Juryman qualified 
to serve.|—The mere misnomer of a juryman in 
his jury summons & in the calling of the jury does 
not bring about a mistrial, where it is not shown 
that but for the misnomer the prisoner would have 
challenged the juryman & would have done so 
successfully.—R. v. BOTTOMLEY (1922), 127 L. T. 
847; 87 J.P. 26; 38 T. L. R. 805; 27 Cox, C. C. 
302; 16 Cr. App. Rep. 184, C. C. A. 

6102. Alleged misconduct of juror.|—h. v. 
SyME, No. 5781, ante. 

6103. Separation of juror—Owing to iliness.|— 
R. v. CRIPPEN, No. 5524, ante. 


the sheriff to the jury. This answer 
was merely a repetition of what the 
judge had said in his direction & con- 
i no new matter. The jury 
brought in a general verdict of guilty. 
Some days afterwards prisoner’s at- 
torney on discovering that a com- 
munication had taken place between 
the judge & jury asked the judge to 
state a special case upon the ground 
that the trial was rendered a nullity 
by reason of the communication :— 
Held: the communication between 
judge & jury being on a matter material 
to the issue should have taken place 
in open ct. in the presence of the 
prisoner or his counsel, & as it had taken 


wrong 
[1919] 1 


a question on a 


—R. 


is counsel the trial was u nullity. 
or his ac (1889), 15 V. L. R. 40.— 
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Sect. 7.—Determination of appeals against con- 
viction: Sub-sect. 10.] 


6104. Irregular communication with jury——By 
Clerk of Assize.|—R. v. WILLMONT, No. 5696, ante. 

6105. Possible conversation with other 
persons.|—-If a juror, after the judge had summed 
up in any criminal trial, separates himself from his 
colleagues, & not being under the control of the ct., 
converses or is in a position to converse with 
other persons, it is an irregularity which renders 
the whole proceedings abortive. Hence, where a 
juror, when the jury retired to consider their 
verdict, separated himself from them & left the 
precincts of the ct. for a short time, & then rejoined 
them, the conviction was quashed. But the prose- 
cution was at liberty to reeommence the proceed- 
ings. An explanatory letter of the juror was not 
admissible in evidence in the Ct. of Criminal Appeal. 
—-ht. v. KETTERIDGE, [1915] 1 K. B. 467; 84 
L. J. K. B. 352; 112 L. T. 783; 79 J. P. 216; 31 
T. L. R. 115; 59 Sol. Jo. 163 ; 24 Cox, C. C. 678 ; 
11 Cr. App. Rep. 54, C. C. A. 


Annotations :—Consd. Fanshaw v, Knowles, [1916] 2 K. B. 
933. Distd. I. v. Twiss, [1918] 2 K. B. 853. 


6106. Conversation with prosecutors & 
witness.|—-Applt., who was charged with gross 


1 RES A 5 lem 

















{. Irregular communication to jury.) 
—Conviction will be quashed where 
any information is given to jury whilst 
visiting the locus in quo. The judge 
in the criminal ct. must find as a 
fact that the alleged tampering took 





lacen—-R. ov. HKosTeR (1898), 1 
A. L. RR. 21.—AUS. 
g. Irregular conduct of juror — 


Conversation with prosecutor.}—When 
a@ private prosecutor & one of the 
impanelled jurors have had an un- 
premeditated & innocent conversation, 
Which could not bias the juror’s opinion 
nor cifect his mind or judgment, 
although such conversation is improper 
it cunnot have the effect of avoiding 
the verdict & constituting ground for 
allowing a new trial.—H. v. Harris 
(1898), QM. R. 7 Q. B. 569.—CAN. 

h. ——.])—In a trial for murder 
by shooting the jury attended church 
in charge of » constable, & the clergy- 
nan directly addressed them, referring 
to the case of # man hanged for murder 
in DP. HK. 1., & urging if they had the 
slightest doubt of the guilt of prisoner 
they were trying, to temper justice 
with equity :—Held: although the 
remarks of the clergyman were highly 
improper, it could not be said that the 
jury were so influenced by them as to 
affect their verdict.—PREEPER v. R. 
(1888), 15 S. C. Rt. 401.—CAN. 

k. -}—I1t is et unde- 
sirable that a juror should have any 
communication with anybody who is 
not a juryman upon the subject- 
matter of the trial. The mere fact 
that one of them is addressed by a 
stranger to whom apparently the 
juryman makes no reply or whose 
remarks the juryman does not look 
upon as worthy of consideration cannot 
have the effect of invalidating a trial. 
A casual question to a police officer 
in charge of the jury cannot be aay 
ground for invalidating the _ trial. 
If the presence of the constable has 
not in any way affected the delibera- 
tions of the jurors either by interfering 
with or inconveniencing them, accused 
is not prejudiced. The judge in twice 
sending the clerk of the Crown to the 
jury if he could give them further 
ussistance, there being 17 charges, was 
only doing his duty.—Re BONOMALLY 
NLS (1916), I. L. RR. 44 Calc. 723.— 


been obtained 


order :—Held: 








the 


Held: 








l. Separation of Jury-] — Prisoner 
was tried before the - county ct. 
on a charge of larceny & found ee 
During the trial the jury, while in 


Held: 


charge of two constables, were allowed 
to separate by walking on different 
sides of the street. 
separations of a similar nature were 
complained of, but there was nothing 
to show that any of them had any 
conversation with any person, not a 
| juror, in reference to the case. 
was brought to the notice of the county 
ct. judge, & an application was made 
to him to delay passing sentence, & 
to treat the verdict as a nullity. 
application was refused, & prisoner was 
sentenced & remanded to gaol, pending 
his removal to the penitentiary. 
order to the keeper of the gaol 
under 
Statutes, c. 41, upon the return of this 
the separation of the 
jury was such as to avoid the verdict. 


m. J—One of a jury, 
case of felony, after the case for the 
prosecution had closed, supposing the 
trial was over, separated from the rest, 
& went a distance of about a mile from 
recinects of the ct., without per- 
mission, but was brought back to the 
jury-box in about an hour & three- 
quarters, & the trial was continued :— 
no mis-trial.—-It. 
(1843), 2 L. T. O. S. 77.—IR. 


n. Jurors allowed access to news- 
papers containing reports of trial— 
Trial for murder.|\—Resp. was tried for 
murder & convicted & sentenced to 
death. Afterwards an application was 
made to Supreme Ct. o 
sitting in banco, for a rule to show cause 
why a venire facias de novo should not 
issue for the trial of prisoner. 
further affidavits the rule was made 
absolute & it was ordered that a sug- 
gestion should be made on the record 
to effect that after jury had been 
empanelled & before verdict, jurors 
were allowed durin 
the ct. for the night 
having charge of them, to have access 
to a free perusal of certain newspapers 
having reports of the evidence from 
day to day, & that the last-mentioned 
trial by reason of the matters so sug- 
gested was not according to law, but 
was irregular & void. 
was followed by an entry purporting 
to be an order that for this cause tho 
D. judgment & verdict be vacated & that 
sheriff cause a new jury to come :— 
the above order vacating the 
judgment upon the verdict & for a 
venire facias de novo was invalid; 
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indecency with male persons, appealed against a 
sentence on the ground that one or more of the 
jury had spoken with one of the prosecutors, the 
male persons in question, & also with a witness 
for the prosecution during the adjournment of 
the ct :—Held: there had been no misdirection, 
& there was no evidence that the conversation by 
the juror had led to any miscarriage of justice.— 
R. v. Twiss, [1918] 2 K. B. 853; 88 L. J. K. B. 
20; 119 L. T. 680; 83 J. P. 23; 35 T. LR. 3; 
62 Sol. Jo. 752; 26 Cox, C. C. 325; 13 Cr. App. 
Rep. 177, C. C. A. 

6107. Omission to interpret evidence—To foreign 
prisoner.|—Where a prisoner who understands 
little or no English is tried for a criminal offence, 
& is undefended by counsel, all the evidence at the 
trial must be interpreted to him, & compliance with 
this rule cannot be waived by prisoner. _ If he is de- 
fended by counsel the safer course is that the 
evidence should be interpreted unless prisoner or 
his counsel expresses a wish to dispense with the 
translation, & the judge assents to this course. He 
should not assent unless satisfied that prisoner 
knows the nature of the case to be made against 
him, & in any case any substantial departure from, 
or addition to, the evidence appearing on the 





' (1) because this was substantially an 
attempt to grant a new trial on the 
ground that the conviction was un- 
satisfactory by reason of irregularity 
in the conduct of the trial, & the 
discretion to grant new trials does not 
extend to cases of felgny 5 (2) the 
Supreme Ct. sitting in banco had no 
jurisdiction to take cognisance as & 
ct. of appeal of the judgment pro- 
nounced at the session of oyer & 
terminer which had come to an end 
before the session in banco began ; 
(3) the evidence was insufficient in 


One or two other 


This 


This 


An that on mere hearsay information, it 
aving showed only possible access by the 
Consolidated jury to newspapers without showing 


that the newspapers contained matter 
tending to influence the jury improperly 
or that they were ever used by the 
jury. The cases in which a verdict 
upon a charge of felony has been 
held to be a nullity & a venire facias de 
novo awarded have been cases of defect 
of jurisdiction in respect of time, place, 
or person, or cases of verdicts so 
insufficiently expressed or 80 ambiguous 
that a judgment could not be founded 
thereon, but there is no authority of 
holding a verdict of conviction or 
acquittal in case of felony delivered 
before a compctent tribunal in due 
form to be a nullity by reason of some 
conduct on the part of tho jury con- 
sidered unsatisfactory by the ct. If 
irregularity occurs in the conduct of a 
trial not constituting a ground for 
treating the verdict as a nullity the 
remedy to prevent a failure of justice 
is by application to the authority with 
whom rests the discretion either of 
executing the law or commuting the 
sentence.—A.-G. FOR NEW SOUTH 
WaLres v. MurrHy (1870), 21 L. T. 
598.—AUS. 


0. Endorsement of docunent sup- 
plied to jury.j—The jury may be 
allowed to take the indictment witb 
it when it retires to consider its verdict. 
The fact that in the second of the 
present cases the indictment handed to 
the jury was endorsed with the verdict 
‘* guilty *? on tho first case tried before 
another jury was held not to have 
caused any injustice to accused, since 
every one of the jurymen must in all 
probability have been aware of the 
result of that trial—H. v. PARKIN, 
(1922) 1 W. W. R. 732; 66 D. L. h. 
175; 37 Can. Crim. Cas. 35; 31 Man. 
Ja; R. 438.—CAN. 


. Failure to supply refreshments 
to of otras lan o substantial miscarriage 


in a 


v. O'NEILL 


the Colony 


On 


adjournments of 
y officers of sheriff 


This suggestion 
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depositions should be interpreted to prisoner 
though his counsel does not apply for this to be 
done. A Chinaman, who did not understand 
English, was convicted of murder. He was de- 
fended by counsel, both at the police ct. & at the 
trial: at the police ct. all the evidence was in- 
terpreted to him, but this was not done at the trial. 
No application was made either by prisoner or his 
counsel that the evidence at the trial might be 
translated, & with the exception of prisoner’s own 
evidence, the evidence at the trial did not depart 
from that recorded in the depositions :—Held : 
(1) the omission to translate the evidence was a 
matter of practice, & not of law, & no irregularity 
had been committed which would justify the 
quashing of the conviction ; (2) even if there had 
been an irregularity, the conviction must be 
upheld on the ground that no substantial mis- 
carriage of justice had actually occurred.—Rh. v. 
LEE Kun, [1916] 1K. B. 3387; 85 L. J. K. B. 515 ; 
114 L. T. 421; 80 J. P. 166; 32 T. L. WR. 225; 
60 Sol. Jo. 158; 25 Cox, C. C. 304; 11 Cr. App. 
Rep. 298, C. C. A. 

6108. Unsworn statement—By person in court— 
Interrupting a witness./—Such an_ irregularity 
as the interposition of a person in ct. interrupting 





of justice is occasioned by failure to 


the jury that these matters were not 
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a witness & making an unsworn statement about 
the case in hearing must be objected to by counsel 
at once. It is essential that the shorthand 
writer should take down & transcribe every word 
said at the trial by those whom it is their duty to 
report & record every incident thercat.—R. v. 
AUTIN & Davies (1916), 12 Cr. App. Rep. 171, 

6109. Neglect to inform prisoner of right to give 
evidence.|—R. v. WARREN, No. 6058, ante. 

6110. -\—An undefended prisoner should 
always be informed of his right to give evidence 
on oath or to make an unsworn statement to the 
ct., but a mere omission on the part of the judge 
to inform him of this right is not a ground for 
quashing a conviction.—R. v. YELDHAM (1922), 
128 L. T. 28; 27 Cox, C. C. 315; 17 Cr. App. Rep. 
18, C. C. A. 

6111. -|—Neglect to inform a deft. on 
trial that he is entitled to give evidence on oath 
& to call witnesses may be a ground for quashing 
a conviction.—R. v. GRAHAM (1922), 17 Cr. App. 
Rep. 40, C. C. A. 

6112. Prisoner deprived of right to cross-examine 
—é& give evidence in rebuttal.|—Where a witness 
is recalled after the summing up & interrogated 








of the et.:-——Held: a proper founda- 


supply a jury with refreshment during 
a period of eight hours.—R. v. MURRAY 
& MAHONEY (No. 2), [1917] 1 W. W. RR. 


404; 10 Alta. L. R. 2753; 27 Can. 
Crim. Cas. 247; 33 D. L. R. 702.— 
CAN. 


q. Presence of constable in  jury- 
room during delibcration.}—-lu view of 
Code, s. 959 (2) & (3), it was held that 
the fact that the constable in charge 
of a jury was in the room with them for 
a considerable time while they were 
eonsidering their verdict, did not 
necessitate the discharging of the jury 
& trying accused over again, it being 
evident that the trial judge was of 
opinion, agreed with by the ct., that as 
the constable did not speak to the 
jurors or in any way seck to influence 
their verdict during the time he was 
in the room, his mere presence there 
eould not lead to any miscarriage of 
jJustice.--R. ve. CORRIGAN, [1919] 2 
W. W. Rh. 81.—CAN. 


r. Presence of constables & caterer 
in jury-room during deliberation. |— 
Prisoner was tried for murder. Crown 
prosecutor informed the jury that it 
was competent for them to bring in 
verdict of guilty with a strong recom- 
inendation to mercy. During jury’s 
deliberation two constables & person 
who catered forthe jury was present, 
but there was no evidence of inter- 
ference with the jury. Jury found 
prisoner guilty of manslaughter with a 
Strong recommendation to mercy. 
rd pearen ee for prisoncr was made 
under Crimes Act, 1908, s. 442, for 
an order reserving for the opinion of the 
Ct. of Appeal whether the presence of 
two constables & EF. in the jury-room 
during deliberations vitiated the ver- 
dict of the jury :—Held: application 
should be refused as the presence of 
constables & caterer was met by 
Crimes Act, s. 427.—It. v. PARKINSON 
(1915), 34 N. Z. L. R. 636.—N.Z. 


8. Matters incapable of proof opened 
to jury by Crown.|—A.-G., in open- 
ing the case for the Crown, out- 
lined evidence of the most damaging 
character against accused, & pointed 
to blood-stained clothing of one of 
thom, which had been brought into 
ct., but failed to prove his statements, 
the Crown witnesses whom he intended 
to call not being competent by reason 
of her being the wifo of prisoner referred 
Oo. The question reserved in regard 
to this was, whether it was non- 
rection or other error in law on the 
part of the trial judge to omit to direct 





in evidence & ought to be wholly dis- 
regarded in deciding the guilt or 
innocence of accused :-——/leld: the 
production in et. of the clothing, 
coupled with the declaration that the 
stains on them were stains of human 
blood, was calculated to have the most 
profound effect upon the jury; & a 
substantial wrong was done in not 
withdrawing themn & clearly & ex- 
plicitly warning the jury against being 
influenced by them.-—R. v. WALKER & 
CHINLEY (1910), 13 W. L. Kt. 47.—CAN 

t. Lmproper verdiclh—Jury recalled.) 
—)risoners were charged with larceny 
of certain goods & with = receiv- 
ing the same goods. Jury found 
both prisoners guilty of larceny & 
receiving & were discharged. Ob- 
jection was then taken on behalf of 
one of the prisoners that verdict was 
irregular. Jury who had not left 
precincts of ct. were recalled by judge 
& returned verdict of larceny against 
cach prisoncr upon which prisoners 
were sentenced :—J/eld: the first 
verdict was illegal, & second verdict a 
nullity & conviction must be set aside. 
—R. v. ATKINSON & CLUTTON (1907), 
78. R. N.S. W. 713.—AUS. 

a. Interpreter wrongly sworn.) — 
On trial of a Chinese who did not 
understand Knglish an interpreter was 
produced by the Crown, to whoin the 
usual oath of the Gospel was adminis- 
tered. While the jury were de- 
liberating it transpired that the 
interpreter was not a Christian, 
although on previous occasions when 
he had acted as interpreter he had 
been sworn on the Bible he knew 
nothing about an oath except the name. 
Prisoner having been convicted ct. 
sustained the conviction.—R. v. AH 
rete (1861), 8 N.S. W. S.C. BR. 343.— 





b. Witness affirming — No proper 
foundation for affirmation.j]—Upon the 
trial of deft. upon a charge of theft, 
the person whose property was said 
to have been stolen was called as a 
witness by the Crown, &, upon the 
usual oath being recited to him, said, 
‘¢] affirm.’? He then affirmed, in the 
usual form, & gave his evidence. It 
appeared from his examination in chief 
that he was a clergyman, not in active 
service. Upon the cross-examination, 
he refused to ve any reason for 
affirming instead of taking an oath, 
& the presiding judge sustained him 
in his refusal. Deft. was convicted, 
but a case was stated for the opinion 


tion was not laid to permit the witness 
to affirm. A witness must take an 
oath unless he objected to do so on the 
ground of conscientious seruples; & 
he must so state, that is, his objection 
must be expressed to the ct.—Rh. v. 
DRAKIN (191)), 19 W. L. RR. 433 #17 





Be Gu ee is oe 1)... dae Ate BS2 | ED 
Can. Crim. Cas. 62.—CAN. 
c. decused questioned as to pre- 


vious conviction— Question not an- 
swered.|—On a trial upon an indict- 
ment accused gave evidence on. his 
own behalf, & in the course of cross- 
examination was asked a question by 
Crown counsel, the answer of which 
would have involved an admission 
that he had been previously convicted. 
No circumstances existed that would 
have rendered the question a proper 
one, & the judge instructed accused 
notto answer & disallowed the question. 
After argument, in the course of which 
Crown counsel asserted within the 
hearing of the jury that accused had 
been in gaol six years before. ‘The 
judge told the jury to dismiss the 
inatter from their minds. Accused 
was convictel:—J/icld: as accused 
had not in fact answered the question 


the conviction must stand.—fR. v. 
uae. (1910), 12 W. A. L. R. 91— 
d. Accomplice giving evidence — 


Conditions as to recommendation for 
pardon.|—A judge may, even after a 
prima facie case has been made out, 
direct that an accomplice be examined 
on the understanding that if he gives 
his evidence in an unexceptionable 
manner he shall be recommended for 
pardon. The judge in stating con- 
ditions to an accomplice about to give 
evidence as to his recommending a 

ardon, appeared to give witness the 
impression that unless he told the 
same story to the ct. as he did pre- 
viously to the magistrate a recom- 
mendation for pardon would not be 
given :—Ileld: by the statements 
made the witness was fetterecd in his 
answers so as to constitute the doing 
of ‘‘ something not according to luw ’’ 
at the trial, within the meaning of 
Criminal Code, s. 1019, which resulted 
in a ‘ substantial wrong or wmis- 
carriage ’’ of justice entitling the 
accused to a new trial.—lH. v. lROBIN- 
BON (1921), 30 B. C. R. 369; 70 
D. LL. R. 755.—CAN. 

6. Improper summing up by counsel 
Jor Crown.)--- Resp. was convicted 
on a charge of murder, the cvidence 
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Sect. 7.—Determination of appeals against con- 


an ee er a ae ey 


the prisoner has a right to cross-examine him & to 
give evidence in rebuttal.—R. v. Howarra (1918), 
82 J. P. 152; 13 Cr. App. Rep. 99, C. C. A. 

6113. Comment by counsel—On omission to call 
wife of prisoner.|—R. v. DICKMAN, No. 5776, 
ante. 

6114. Consideration by jury of irrelevant matters.| 
—-On proof that the jury in finding their verdict 
have considered matters which they ought not 
to have regarded the ct. will quash the conviction. 
—R. v. NeEwTon (1912), 28 T. L. R. 362; 7 

ir. App. Rep. 214; 76 J. P. Jo. 184, C. C. A. 

Application of proviso to s. 4 (1) of Criminal 

Appeal Act, 1907 (c. 23), see Sub-sect. 11, post. 


SuB-SECT. 11.—APPLICATION OF PROVISO TO 
SrecrT. 4 (1) OF ORIMINAL APPEAL AcT, 1907 
(c. 28). 
A. Defective Indictment. 
See Part XIV., Sect. 7, sub-sect. 1, ante. 


B. Wrongful Admission or EBaclusion of Evidence. 
Defective indictment.]—See Part XIV., Sect. 7, 
sub-sect. 2, avite. 
Wrongful admission of evidence.|—~See 
XI1V., Sect. 7, sub-sect. 5, ante. 


Part 


C. Absence of or Sufficiency of Corroboration. 
Sce Part XIV., Sect. 7, sub-sect. 8, B., ante. 


being purely circumstantial. He ap- 
pealed to the full ct. of Supreme 
Ct. of N.S.W. The judge stated in 
his report that he had no reason to 35 W 
think that the cvidence did not fully CAN. 
justify the conviction. Tull ct. had 
neld that certain conduct of the Crown 


L. R. 46; 


prejudice the fair trial of the accused 
is not one which may be reserved fo1 
an appellate ct.—R. v. KELLY (1916), 

;. 11 W. W. R. 46.— 


k. Improper comment by judge.} — 
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D. Misdirection by Trial Judge. 


6115. General rule—Effect on jury.|—Amend- 
ment of indictment wrongly made, but ‘no 
substantial miscarriage of justice ’’:—Held: pro- 
viso to sect. 4 of the above Act, came into opera- 
tion. 

A faulty summing up is not necessarily a ground 
for quashing a conviction ; upon the construction 
of sect. 4 (1) of the above Act; if there is a wrong 
decision of any question of law applt. has the right 
to have his appeal allowed, unless the case can be 
brought within the proviso. In that case the 
Crown have to show that, on a right direction, 
the jury must have come to the same conclusion. 
A mistake of the judge as to fact, or an omission 
to refer to some point in favour of prisoner, is not, 
however, a wrong decision of a point of law, but 
merely comes within the very wide words ‘‘ any 
other ground,’’ so that the appeal should be allowed 
according as there is or is not a ‘‘ miscarriage of 
justice.’’ There is such a miscarriage of justice 
not only where the ct. comes to the conclusion 
that the verdict of guilty was wrong, but also 
when it is of opinion that the mistake of fact or 
omission on the part of the judge may reasonably 
be considered to have brought about that verdict, 
& when, on the facts & with a correct direction, 
the jury might fairly & reasonably have found 
applt. not guilty. Then there has been not only 
& miscarriage of justice but a substantial one, 
because applt. has lost the chance which was 
fairly open to him of being acquitted, & therefore, 
as there is no power of the ct. to grant a new trial, 
the conviction has to be quashed. If, however, 


they might therefrom draw an inference 
as to his guilt or innocence. He 
further instructed them that this con- 
tinued silence of prisoner was an 
element that might assist them ip 
determining the amount of credence 


prosecutor during his address to tha 
Jury amounted to an invitation to 
them to assume that certain evidence 
which had been rejected had been given 
& a persistence in that invitation not- 
withstanding the judge’s rebuke. They 
also thought that the case for the 
prosecution was very weak. On these 
grounds they quashed the conviction. 
On appeal by the Crown to High Ct. 
three months = after conviction :— 
Held: new trial should be directed.— 
R. v. EYLES, [1917] 23 C. L. R. 1.— 
AUS. 

f. .}— Question reserved for 
the opinion of Supreme Ct. in banco 
by the judge. Whether comment by 
counsel for Crown in his address to 
the jury with regard to prisoner not 
giving evidence on his own behalf was 
proper :—Held: this was a comment 
forbidden by statute & distinctly 
unfavourable to prisoner.—R. v. KING 
(1905), 1 Ww. L. ° 348.—-CAN. 

g. -J~—— Where the judge, at 
the trial of a criminal charge before 
a jury, rules that evidence tendered 
for the defence which is material, & 
is such that, if the jury believe it, they 
will not be justified in convicting 
accused, is properly admissible, but 
counsel for the Crown, in addressing 
the jury, tells the jury that that 
evidence is not admissible & should 
not have been allowed, & the jury 
find a verdict of ‘‘ guilty,’’ a new trial 
should be granted, because tho jury 
may have been led, by the statement 
of the counsel, to believe that the 
should pay no attention to that evi- 
dence in considering their verdict.— 
R. v. WEBB (1914), 27 W. L. R. 313.— 
CAN. 

h. ——.}—-The question whether a 
summing up by a Crown counsel was 
so inflammatory or improper as to 








Prisoner was convicted of receiving 
certain cheques. A witness called by 
Crown had been previously convicted 
before the same judge of receiving 
one Of the same cheques. On the 
previous trial this witness had given 
evidence on his own behalf. When 
witness was called judge stated he had 
before him his no of the evidence 
given by this witness at the previous 
trial, & in his summing up he told 
jury that if the evidence given by the 
witness differed from the story he told 
when he was convicted he would have 
asked witness some questions :—Held : 
judge had given evidence of what the 
witness had said at the previous trial 
& conviction set aside—R. vw. 
THOMPSON (1907), 7 S. R. N. S. W. 
764.—AUS. 


PART XIV. evr SUB-SECT. 11.— 


6115 i. General rule— Effect on jury.) 
—Prisoner, who was tried & convicted 
of murder, although he had ample 
time & opportunity to tell all he knew 
concerning the crime both to the 
authorities & others, maintaincd a 
complete silence respecting it with the 
exception of some bald assertions of 
his innocence, until he went upon the 
witness stand at the trial to give 
evidence on his own behalf, when he 
admitted being present at the doing 
of the deed, but charged it upon G., 
&® young companion, who was with 
him, & who, before & at the trial, had 
alleged pooner guilt. The judge, 
in charging the jury, told them that 
they were entitled to take this con- 
tinued silence of prisoner into con- 
sideration, & after deciding whether 
or not such silence proceeded from a 
consciousness of t & a desire to 
spring a defence upon the Crown, 
which it might not able to mect, 


that ought to be given by the story 
told by prisoner in the witness box :— 
Held: the charge was correct in both 
respects; &, even if erroneous, as in 
the opinion of the ct. no substantial 
wrong or miscarriage had been occa- 
sioned thereby, such error was cured 
by Code, s. 746 (f).—R. v. HIGGins 
(1902), 36 N. B. R. 18.—CAN, 


6115 fi. -+-Whether tho 
judge’s direction to the jury was or 
was not strictly justified in the cir- 
cumstances of the case, there was no 
ground for setting aside the con- 
viction, having regard to Criminal Code, 
s. 1019.—R. v. oo SAM (1912), 20 








W. iL. R. 571; 1 W. W. RR. 1049.— 
OAN. 
6115 iif. -]-—— Deft. was 








charged with procuring &® woman to 
become a prostitute, & was tried before 
a judge & jury. The evidence of the 
prosecutrix was, that she had gone 
away with deft. & lived with him in a 
cabin, immediately adjoining which 
was another cabin where lived another 

aman with another woman: that 
deft. had left the prosecutrix, & 
carried away all her clothing; & her 
clothing was found in his bag when he 
was arrested. The judge charged the 
jury that it was a matter of common 
knowledge that one of the most usual 
ways of forcing women to embark in 
the business of prostitution was by 
taking away their clothes. There was 
no evidence to show that this was a 
common practice. The portion of the 
charge above set out was not objected 
to at the trial:—Held: the con- 
viction should be affirmed. The portion 
of the charge referred to was objec- 
tionable, but no substantial wrong 
was done to deft. The Crown was 
not bound to prove what deft.’s motive 
for taking away the clothes was; the 
jury could infer a motive; &, on the 
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the ct. in such a case comes to the conclusion that, 
on the whole of the facts & with a correct direction, 
the only reasonable & proper verdict would be orie 
of guilty, there is no miscarriage of justice, or at 
all events no substantial miscarriage of justice 
within the meaning of the proviso, notwithstanding 
that the verdict actually given by the jury may 
have been due to some extent to such an error of 
the judge, not being a wrong decision of a point 
ol re Ga v?, COHEN (1909), 3 Cr. App. Rep. 180, 
Annotation :—Apld. R. v. Thompson, [1914] 2 K. B. 99. 

6116. ——.|—R. v. Bow er, No. 6074, 
ante. 

6117. ———- _-_—.|—_R.. v. MorGAN, No. 6018, ante. 

6118. ——.|—R. v. McKone (1913), 9 
yy. App. Rep. 181, C. C. A. 

6119 ——.|—R. v. Totry, No. 5684, ante. 

6120. ——— ———.|—R. v. Simmonps (1917), 144 
L. T. Jo. 79, C. C. A. ; 

6121. ——.|—R. v. SBARRA, No. 6014, ante. 

6122. .]|— Although information of 
previous convictions against applts. was inadver- 
tently given to the jury, the ct., being of opinion 
on the evidence that in any event the jury must 
inevitably have arrived at the same verdict of 
guilty, & that consequently there had been no 
‘substantial miscarriage of justice,’ refused to 
exercise their power under the proviso to Criminal 
Appeal Act, 1907 (c. 23), s. 4, to quash the verdict. 
—R. v. WILLIAMS & WoopLEy (1920), 89 
L. J. K. B. 557; 123 L. T. 270; 84 J. P. 90; 
64 Sol. Jo. 309; 26 Cox, C. C. 608; 14 Cr. App. 
Rep. 135; sub nom. R. v. WiLiiams, KR. v. 
WoobDLey, 36 T. L. R. 251, C. C. A. 


Annotations :—Consd. R. v. Beecham, [1921] 3 K. B. 464. 
Refd. R. v. Jones (1922), 127 L. T. 160. 


6123. Insufficient direction—Larceny or false 
pretences.|—-R. v. MEYER, No. 6006, ante. 

6124. Omissions in summing up.|—R. vw. 
FARRINGTON, No. 5720, ante. 

6125. -|—R. v. BENTOTE, No. 5937, ante. 

6126. On immaterial point of law.|—R. v. 
HUNTING & Warp, No. 6016, ante. 

6127. Misstatements in summing up.|— Mis- 
statements in a summing up will be considered 
with the question whether there has been a mis- 
carriage of ‘justice.—R. v. PRATLEY (1910), 4 
Cr. App. Rep. 159, C. C. A. 

6128. Offence not charged in indictment— 
Receiving goods stolen by wife from husband.|— 
R. v. TOTTERDELL, No. 5898, ante. 

6129. Not leaving question of fact to jury.|— 
R. v. WEst, No. 6036, ante. 


























6130. J—R. v. BEEBY, No. 6041, ante. 
6131. ———.|—-When a false pretence is alleged 
evidence, could not have done other- 6115 v. 


wise than convict, irrespective of what DONALD 
the judge said. The lack of objection CAN. , 


apoyo Se 


(1920), 53 D. L. R. 730.— 
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in a document, the interpretation thereof is not a 
matter of law for the ct. but of fact for the jury. 

It should have been left to the jury to say 
whether applt. had made the statements with the 
intent to lead persons to a belief which was false 
(per CuR.).—R. v. ROSENSON (1917), 12 Cr. App. 
Rep. 235, C. C. A. 

6182. As to necessity for corroboration—Of 
child’s evidence.]|—R. v. Murray, No. 6076, ante. 

6133. Effect of admitted statement.]—R. v. 
CuRNOCK, No. 5894, ante. 

6134. Against co-defendant.|—The prosecu- 
tion is not confined under Larceny Act, 1916 
(c. 50), s. 43 (1), to evidence of the bare facts 
of the finding of “‘ other”’ stolen property ; but 
may give the same evidence as would be admissible 
on an indictment in respect of that property. 

Proviso to Criminal Appeal Act, 1907 (c. 23), 
s. 4, applied despite misdircction as to the effect 
of statement made by one deft. as evidence against 
his co-deft.—R. v. SmirnH, [1918] 2 K. B. 415; 
87 L. J. K. B. 1023; 119 L. T. 584; 26 Cox, C. C. 
321; 18 Cr. App. Rep. 1513; sub nom. R. v. 
SMITH, R. v. CURRIER, 34 T. L. R. 480, C. C. A. 

6135. Suggestion of previous convictions.|— 
In a summing up, care should be taken not to 
usc expressions suggesting that deft. had been 
previously convicted, where there is no evidence 
to that effect. Proviso to Criminal Appeal Act, 
1907 (c. 23), s. 4 (1).—R. v. BURNELL (1914), 10 
Cr. App. Rep. 222, C. C. A. 

6136. As to one-man company.|—R. v. GRUBB, 
[1915] 2 K. B. 683; 84 L. J. K. B. 1744; 113 
L. T. 510; 79 J. P. 430; 31 T. L. R. 4293 959 
Sol. Jo. 547; 25 Cox, C. C. 77; 11 Cr. App. Rep. 
153, C. C. A. 

‘Annotations :-—Refd. R. v. Bottomley (1922), 87 J. P. 26; 

R. v. Cuffin (1922), 127 L. T. 564. 

6137. Suggestions of counsel as to offence 
ignored.|—R. v. Gorass, No. 5968, ante. 

6138. Misstatement of evidence.]—A slight mis- 
statement of the evidence in a summing up may 
not be ground for quashing a conviction.—R. v. 
Scorr (1917), 13 Cr. App. Rep. 52, C. C. A. 

6139. Mistake in referring to evidence.}|—-Applt. 
was convicted on an indictment for attempting to 
have carnal knowledge of a girl under thirteen 
years of age, for indecent assault, & for indecent 
assault occasioning bodily harm. Evidence for 
the Crown at the trial was brought to show that 
both applt. & the girl were suffering from a 
discharge due to gonorrhoa. Analyses of both 
discharges had been obtained, & part of the cross- 
examination of the doctor who sent the discharges 
for analysis was directed to prove that there were 
no gonococci in the girl’s discharge. There were 





ofthe crime of murder ; that they could 
not return a verdict of manslaughter ; 
that, if they belioved J.’s account of 


Mc- 


to the charge, at a time when the matter 
could have been instantly rectified, 
while not necessarily fatal to an appeal, 
was @ matter which the ct. ought to 
consider both in its relation to the 
general practice as to new trial, & the 
probable effect which the words com- 
plained of had upon those who heard 
them. Criminal Code, s. 1019, covered 
the case, there having been no sub- 
stantial wrong or miscarriage.—R. v. 
LEW (1912), 19 W. L. R. 853; 1 
D. L. R. 99.—CAN. 

118 iv. ———.]—Where upon 
the facts a ct. of appeal is of opinion 
that the jury, if it had been properly 
directed, would have returned theo 
same verdict, a conviction will not be 
interfered with on the ground of 
misdirection.—R. v. LETAIN, [1918] 
1 W. W. R. 605; 29 Can. Crim. Cas. 
389.—CAN. 





1. Omission to direct jury on tm- 
material point of law.}-—Ou a trial for 
the murder of a police officer, there 
was evidence that E. & J. had set out 
from their home, during the night when 
deceased was killod, with the intention 
of committing theft; J. & his wife 
testified that, on returning home, E. 
had told them that a man, whom he 
supposed to be a secret police constable, 
had pointed a erie at him & told him 
to ‘go to hell,” & that he had shot 
him. The defence was rested entirely 
upon alibi, & accused testified on his 
own behalf, stating that he had been 
at home. during the whole of the night 
in question, but making no mention 
of any facts concerning the shooting. 
In his charge, the judge reviewed the 
evidence, in a general way, & told the 
jury that, upon the evidence adduced 
they must either convict or acquit 


what happened to be substantially 
true, they should convict of murder ; 
& he did not instruct the jury as to 
what, in law, constituted manslaughter 
nor as to circumstances on which the 
verdict might be reduced to man- 
slaughter. E. was convicted of 
murder :—Held : on the evidence the 
charge of the judge was right, & the 
omission to instruct the jury in respect 
to manslaughter did not occasion an 

substantial wrong or miscarriage which 
could justify the setting aside of the 
conviction nor a direction for a new 
trial.—R. v. KBERTS (1912), 22 W. L. R. 
901; 3W.W.R.373 7D. L. RB. 530.— 


OAN. 

m. .}—The judge neglected to 
tell the jury that any admissions or 
confessions made by one of accused, 
not in the prosence of the other, was 
only evidence against the one making 
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four reports of the result of the analysis, three of 
which were labelled, as to two, with the girl’s name, 
é& as to another with the applt.’s name, the fourth 
being unlabelled & unidentified. One of them, 
labelled with the girl’s name & showing the 
presence of the typical microscopical appearance 
of the gonococcus, was admitted in evidence. In 
his summing up the judge by mistake referred 
to the unlabelled report only, which stated that 
‘* if the specimen is from the urethra the organisms 
seen are doubtless gonococci,’’ & he did not refer 
to any other report :—Held: a mistake had been 
made, but that as the report given in evidence was 
substantially to the same effect as that which 
was referred to in the summing up, no injustice 
had resulted, & the appeal would be dismissed.— 
R. v. MULLASHEY (1919), 83 J. P. 188; 14 Cr. 
App. Rep. 44, C. C. A. 

6140. As to onus of proof.]— On indictments 
for receiving with guilty knowledge the onws never 
rests on deft.—-R. v. SANDERS (1919), 14 Cr. App. 
Rep. 11, C. C. A. 

—e ~ vo. THOMAS, No. 6015, ante. 


Ki. Trreqularity in Procedure at Trial. 

6142. Improper arraignment—Coinage offence. | 
—R. v. RUSSELL, No. 6093, ante. 

6143. Witness called by prosecution—After close 
of defence.|—Proviso to Criminal Appeal Act, 
1907 (c. 23), s. 4 (1), applied despite an irregularity 
in procedure at the trial. 


such confession or admission, all the | 
evidence being before the ct. :-—Held : 
it would not be useful to send the 
caso back to have this question re- 
stuted, as all that could be said upon 
it had been said by counsel, & all the 
evidence bearing upon it had been 
brought to the attention of the ect. ; 
& from that evidence it. was plain that, 
in the circumstances, it was not 
serious error on the judge’s part, & 
in any case it was manifest that there 


jury. 





pt eg oS 


| empanelling of a jury the associate 
called the name of B. W., whose naine 
was on the jury pancl, & a juryman 
named L. W., whose name was also 
on the panel, answered, entered the 
jury-box, was sworn, & acted on the 
Accused was convicted :—JIeld : 
the conviction must stand, there being t 
no miscarriage of justice.—MORGAN v. 
R. (1920), 22 W. A. L. R. 45.—AUS. 


q. - found = guilty 
feloniously administering poison with 


CRIMINAL Law AND PROCEDURE. 


The calling of witnesses after the close of the 
defence was in the discretion of the judge at the 
trial, & that discretion must be exercised with a 
due regard to the interests of deft. Ifit were shown 
that the prosecution had dauue sumevuiug uutaw— 
had set what has been called a trap—which 
resulted in an injustice to prisoner, the ct. reserved 
to itself full power to deal with the matter (LoRD 
ALVERSTONE, C.J.).—R. v. Foster (1911), 6 
Cr. App. Rep. 196, C. C. A. 

6144. Cross~examination to letter of defendant 
—Letter not produced.|—Cross-examination to a 
letter written by deft. but not produced is im- 
proper. Proviso to Criminal Appeal Act, 1907 
(c. 28), s. 4 (1), applied.—R. v. BANkKs (1916), 
as reported in, 85 L. J. K. B. 1657; 80 J. P. 432 ; 
12 Cr. App. Rep. 74, C. C. A. 

6145. Omission to translate evidence—To foreign 
defendant.|/—R. v. LEz Kun, No. 6107, ante. 


6146. Information of previous convictions— 
Obtained by questions of judge.|—An interroga- 
tion of deft. by the judge tending to suggest that 
the latter has information to deft.’s discredit or 
that deft. has been guilty of an offence, other than 
that then being tried, if deft. has not let in such 
evidence, is an infringement of Criminal Evidence 
Act, 1898 (c. 36), s. 1 (ff). Proviso to Criminal 
Appeal Act, 1907 (c. 23), s. 4 (1), not applied.—- 
R. v. RATCLIFFE (1919), 89 L. J. K. B. 135; 122 
L. 1. 384; 84 J. P. 15; 26 Cox, C. C. 554; 14 
Cr. App. Rep. 95, C. C. A. 

Annotation :—Refd. Tl. v. Redd, [1923] 1 K. B. 104. 

6147. Inadvertently given to jury.J|—R. v. 

WILLIAMS & WOODLEY, No. 6122, ante. 





strangers will not necessarily destroy 
the verdict. Qu.: whether — mis- 
conduct of the jurors, when there is 
no other irregularity, would in capital 
cases be a sufficient ground for directing 
a venire de novo.—R. ve. KENNEDY 
(1856), 3N.S. R. (2 Thom.) 203.—CAN. 
: .]}— Prisoner was convicted 
onacharge ofrape. Thejury included 
eight jurors who were members of a 
jury empanelled on the previous day 
to try prisoner, but which had, after 





of 


had been no substantial wrong Or intent to murder, moved in arrest of hearing the evidence of five Crown 
iniscarriage under ‘Criminal | ode, judgment on the ground that one of witnesses, been discharged on the 
8. 1019, by reason of such warning not the jurors who had tried the case had ground that the jurors had not been 
being Bren ts v. Davis (1914), not been returned as such. The kept together overnight :—Ileld: tho 
26 W. L. R. 912.—-CAN. gencral pancl of jurors contained the trial judge was under no duty to 

n. Misdirection upon evidence —- names of J. L. & M L. ‘The special exclude from the convicting jury the 


Refusal to redirect.}—Where a judge 
errs in his statement of the evidence 
to the jury & refuse to correct it, of J. L. 
although exception is taken by counsel 
for accused, it cannot be suid that no 
substantial wrong was done, & conse- 
quently the conviction will be set aside 

a new trial ordered.—R. v. 
KLEPARCZUK, [1918] 1 W. W. BR. 695 ; 
13 Alta L. R. 212; 29 Can. Crim. Cas. 


as the 


reserved 


336; 39 D. L. R. 171.—CAN. 1 
R. 5S. C., c. 174, 
PART XIV. SECT. 7, SUB-SECT. 11.— the irregularity 
E. BRISEBOIS v. FR. 
o. Reply wrongly allowed to Crown.)  421.—CAN. 


—At the trial of accused who was 
not. defended by counsel, & who called 
no evidence, & did not give evidence 
himself, but made a statement to 
the jury from the dock, immediately 
before prisoner made his statement 
the Crown prosecutor requested, & was 

ermitted, to address the jury. 

risoner was found guilty, & sentenced 
a a term of imprisonment. The 
carned judge stated a case, by which 
he raised the question whether he was 
right in allowing the Crown prosecutor 
to address the jury :—Held: he was 
not right in so doing, but there had 
been no substantial miscarriage of 
justice, & the conviction should be 
affirmed.—R. v. MERHAN (1919), 12 
Q. 8. RK. 119.—AUS., 


p. Personation of juror.}—On the 


panel was 


8. Separation 


jurors 


panel for the term of the ct., at which 
prisoner was tricd, contained the name 
The sheriff serve 
summons on M. L., & returned J. L. 
arty summoned. 
peared in ct., answered to the name 
of J. L., & was sworn as vu juror without 
challenge when LB. was tried. 
case :—TTeld: 
should not have been reserved, but 
assuming the point could be reserved, 
. 246, clearly covered 

complained 
(1288), 15 S. C. R. 


r. Challenging the jury.} —- When 
a pene! had been gone through & a 
full jury had not been obtained the 
Crown on the second calling over the 
nel — permitted, against the 
objection of prisoner, to direct cleven 
of the jurymen on the panel to stand 
aside a second time, & the judge was 
not asked to reserve, & neither reserved 
nor refused to reserve the objection. 
After conviction & judgment a writ 
of error was issued :—Held: 


v. R. (1890), 18 S. O. R. 407.—CAN. 
of 
versation with strangers.}—Even in a 
criminal case the separation of the 
& their conversation with 


jurors who were members of the jury 
which had been discharged, & the 
mere presénce of the jurors in question 
on the convicting jury did not con- 
stitute a substantial wrong or mis- 
curriage under Criminal Code, s. 1019. 
-—R. v. LUPARELLO (1915), 30 W. L. R. 
777; 8 W. W. R. 89; 25 Man. L. R, 
233.—CAN. 

a. Absence of juror during trial. }- 
On the trial of deft. on an indictment, 
charging him with the forgery of two 
promissory notes, deft. having been 
found guilty, a reserved case was 
applied for, because one of the jurors 
was absent from the ct. room at a time 
when a witness gave evidence of having 
seen deft. at a previous trial write a 
number of names on a shect of paper : 
—Held: the points mentioned were 
within Code, 8. 746 (f ), & there having 
been no substantial wrong or mis- 
carriage which would be ground for a 
new trial, the appeal should not be 
allowed.—R. v. MCLEAN (1906), 39 
N.S. R. 147.—CAN. 


b. No record of evidence kept — 
Military court.) — Resp., a South 
African Mounted Rifleman, & as such 
under Act 13 (1912), 8. 12 (1), @ 
member of the permanent defence 
force of the Union, was tried before his 
commanding officer & convicted of an 
offence against Police Regs. in failing 
to make a certain entry in the occur- 


d J. I.’s 


M. li. ap- 


On a 


the point 


of.—- 


all 


jurors —- Con- 
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6148. Case summed up by counsel for prosecu- 
tion—Defendant not. represented by counsel.|— 
R. v. THomas, No. 6015, ante. 


FF, Other Cases. 

6149. Ambiguous verdict..—When the words 
of a verdict are not clear or are confused, but the 
intention of the jury is plain, the ct. will give 
effect to it, under the proviso to Criminal Appeal 
Act, 1907 (c. 23), s. 4 (1). Under that proviso 
it may decline to consider a point of law not taken 
at the trial.—R. v. RAWLINGS (1909), 3 Cr. App. 
Rep. 5, C. C. A. 

6150. Technical objection—-Charge of obtaining 
credit by fraud—Proof of obtaining property by 
fraud.|-—-Where it appeared doubtful whether 
the evidence supported a conviction for obtaining 
credit by fraud other than false pretences, the 
ct. dismissed the appeal, acting under Criminal 


that the evidence showed that applt. had obtained 
property by fraud or larceny.-—lt. v. ARMITAGE 
(1909), 74 J. P. 483 3 Cr. App. Rep. 80, C. C. A. 

6151. Charge of false pretence—Proof of 
fraud not a false pretence.|—If on an indictment 
for obtaining money by false pretences, fraud is 
proved against applt., even though it is not 
strictly a false pretence in law, the ct. will apply the 
proviso to Criminal Appeal Act, 1907 (c. 23), 
s. 4 (1).—R. v. BUCKLAND (1910), 4 Cr. App. Rep. 
28, 0. C. A. 

6152. 








Proof of consent of Attorney-General. | 


oS See 
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prisoner has been tried, the Ct. of Criminal Appeal 
will not interfere with the sentence imposed unless 
the judge has gone wrong in principle, although 
members of the ct. may be of opinion that they 
would not have inflicted so severe a sentence. 
But where prisoner has pleaded guilty, the Ct. 
of Criminal Appeal are in as good, or in nearly as 
good, a position to consider what is the proper 
sentence on reviewing the sentence, as the ct. 
of trial is on its imposition, & therefore in such 
cases the Ct. of Criminal Appeal will reduce a 
sentence which is in their opinion too severe. 
R. v. Nurrany (1908), 73 J. P. 30; 25 T. L. R- 
76; 53 Sol. Jo. 643; 1 Cr. App. Rep. 180, C. C. A. 
Annotation :—Refd. R. v. Haden (1909), 2 Cr. App. Rep. 148. 


6155. -|—The ct. will not interfere 
with asentence unless it is apparent that the judge 
at the trial has proceeded upon wrong principles, 
or given undue weight to some of the facts proved 
in evidence. It is not possible to allow appeals 
because individual members of the ct. might have 
inflicted a different sentence, more or less severe 
(LORD ALVERSTONE, C.J.).——-R. v. SEDLOW (1908), 
72 J. P. 3913 24 T. L. BR. 7543 1 Cr. App. Rep. 
28, 0. C. A. 

6156. .|—If the principle on which the 
ct. of trial passes sentence is right, this ct. will not 
inquire whether the sentence is one which they 
themselves would have thought well to pass 
(CHANNEL, J.).—R. v. Maurice (1908), 1 Cr. 

















' App. Rep. 176, CG. CG. A. 


—-The ct. will not give effect to a purely technical | 


point which might have been taken at the trial. 
A conviction for an offence under Trading with 


the Enemy Act, 1914 (c. 87), 5. 1 (4), shall not be | 


quashed merely because formal proof of the 

consent of the A.-G. to the prosecution has not 

been given at the trial—R. v. Mrmtz (1915), 84 

L. J. K. B. 1462; 113 L. T. 464; 79 J. P. 384; 

FO Sol. Jo. 457; 25 Cox, C. C. 673; 11 Cr. App. 
164, C. C. A. 


8.—DETERMINATION OF APPEALS 
AGAINST SENTENCE. 


SUB-SECT. 1.—ALTERATION OF SENTENCE. 
A. In General. 


6154. Trial judge proceeding on wrong principles 
—Agreement with sentence not the test—Rule 
when prisoner has pleaded guilty.;—-Where a 


rence book. Resp. at the time of the 
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| fall following upon the 











6157. -|—R. v. HItuieR (1909), 2 Cr. 
App. Rep. 142, C. C. A. 
6158, —— .|—R. vo. SHERSIEWSKY (1912), 





28 'T. L. R. 364; 765. P. Jo. 172, 0, CO. A. 

6159. -|—An isolated incorrect pase 
sage in a summing up is not sufficient ground for 
quashing a conviction if the ct. is satisfied that the 
jury appreciate the proper question for them. 

It. is not the policy of this ct. to interfere 
(with a sentence) if its members are of opinion 


that thaw wanlaA hawa oivan a laca aantence. hint, 








slaughter & sentenced to ten years’ penal servitude. 
It appeared that applt. gave the deceased a 
** clout’ under the left ear, kicked him when he 
was falling from the blow, & kicked him again 
on the side of the head when he was lying on the 
ground ; but the cause of the death of the deceased, 
whose body was in a diseased condition, was the 
‘ clout.” Applt. when he 
yvave the ‘“ clout’’ was very drunk, in an excited 
condition from a fight he had just had with 


tence. A Ct. of Criminal Appeal will 


offence was employed on police duty. 
No record of the evidence was kept 
but the commanding officer in failing 
to keep such record, acted in strict 


accordance with the Defence Code. 


Upon a summons to review the pro- 
ceedings under Cape Provincial Divi- 
sion, 8. 190:—Held; assuming the 
commanding officer sat as an inferior 
ct. of justice to try resp., there had 
been no such ay tari in the pro- 
ceedings as would justify an inter- 
ference with the conviction & sentence. 
—UNION GOVERNMENT & FISHER . 
West, [1918] App. D. 556. S. AF. 


PART XIV. ona SUB-SECT. 11.— 


c. Perverse verdict — Whether view 
of trial judge conclusive.J—R.  v. 

REWSTER (NO. 2) (1896), 2 Terr. L. R. 
377.—CAN. 


J -—VOL. xIV. 


d. Principles on which the court acts.) 
—A Ct. of Criminal Appeal should 
not interfere with a sentence because 
ct. might have inflicted a different 
sentence, more or less severe, nor unless 
the ct. sees that the sentence is 
manifestly excessive or inadequate.— 
an R, (1913), 16 C. L. R. 336.— 


e. ——.]— R. v. MALCOLM, [1919] 
V.L. RR. 596.—AUS. 

f. -J— Deft. was convicted at 
the police ct. on a charge under Police 
Act, 1892, 5. 66 (3), that “‘he did 
on Oct. 2, 1920, pretend to tell the 
fortune of J.,’*7 & was sentenced to 
three months’ imprisonment with hard 
labour. On appeal it was contended 
on deft.’s behalf that the sentenco 
was excessive :—Held: there was no 
ground for interfering with the sen- 





be reluctant to interfere with sentences 
which do not seem to it to be wrong in 
principle though they may appear 
heavy to individual judges. --Is1rR- 
woop v. O'BRIEN (1920), 23 W. A. L. RR. 
10.—-AUS. 

: .-—Semble: on an applica- 
tion for leave to appeal against a con- 
viction & sentence, where, for con- 
venience, the merits of the whole 
matter are argued, the ct. will not 
interfere with the sentence if the 
application for leave to appeal is re- 
fused.—R. ». NICHOLLS, [1922] St. KR. 
Qd. 71.—AUS. 

h. .]—The ct., on an applica- 
tion on behalf of a convict under 
Criminal Code, 8s. 1055a, for revision 
of sentence passed, largely reduced 
the sentence parce on a charge of 
incest, on consideration of the pecullar 
conditions in the case.—R. v. ADAMS, 


NN 
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Sect, 8.—Determination of appeals against sentence: 
Sub-sect. I; A,, B., Cc. & dD.) 


another man, & in pain from a wound in the eye. 
The deceased man was only thirty-six years of 
age. On an appeal against this sentence :—Held: 
the Ct. of Criminal Appeal was not there to correct 
sentences on minor differences of opinion in the 
standard of punishment. They had to consider 
whether a wrong standard or principle had been 
applied in the particular case under consideration. 
in this case they thought the judge who had tried 
the case had allowed two circumstances to weigh 
with him too much—(l1) the fact that applt. did 
not give the deceased man a chance of ‘ putting 
up his hands,’”’ & (2) that it made no difference to 
the offence whether the body of the deceased man 
was In a diseased condition. But such a condition 
might make the consequences of an assault more 
serious than could be anticipated. The sentence 
would be reduced from one of ten to one of three 
years’ penal servitude.—lh. v. O’CONNELL (1909), 
73 J.P.118; 2 Cr. App. Rep. 11, C. C. A. 

6161. .|—For the purposes of sentence there 
may be a distinction between an actual receiver 
of stolen goods & one who, knowing them to be 
stolen, merely gets rid of them to screen the thief. 
It is not the function of this ct. to gauge nicely 
the terms imposed by the judges at the trial 
(LorpD ATVERSTONEK, C.J.).—R. v. MAXWELL 
(1909), 2 Cr. App. Rep. 28, C. C. A. 

6162. I—R. v. Witson, No. 5610, ante. 

6163. -|——In this case we have experienced 
considerable difficulty. The Recorder imposed a 
long term of imprisonment upon prisoner, believing 
that a short sentence would do no good; & while 
it is true that only three previous convictions were 
proved against applt., on the other hand, he 

SS ee aan . about himself. 
We only interfere with sentences, as a general rule, 
when it appears that the sentence has proceeded 
upon some wrong principle (LORD ALVERSTONE, 
C.J.).—_R. v. Ross (1909), 3 Cr. App. Rep. 198, 
C. C. A. 

6164. |—R. wv. (1911), 7 
Cr. App. Rep. 96, GC. C. A. 

Annotation :—Refd. R. v. Caroubi (1912), 7 Cr. App. Rep. 


153. 

6165. -|—R. v. WILLIAMS (OTHERWISE 
EMBLETON) (1916), 12 Cr. App. Rep. 11, ©. C. A. 

6166. Or sentence manifestly excessive.|—- 
ht. v. SHERSHEWSKY, No. 61538, ante. 

6167. -|—We are loth to interfere 
with a sentence unless we come to the conclusion 
that it is one which no judge ought to have passed 
(LORD READING, C.J.).—R. v. PRipay (1914), 10 
Cr. App. Rep. 34, C. C. A. 

6168. ——.]—R. v. WoLFF, No. 6159, ante. 

6169. ——_—- ———.|—_R.. v. WILDE & JUKES (alias 
WEsT) (1914), 11 Cr. App. Rep. 34, C. C. A. 


B. Substitution, Variation and Correction of 
Sentences. 














KERVORKIAN 

















6170. Whether fresh sentence can be substituted | 


—Plea of guilty.|—-R. v. Davipson, No. 5548, anie. 
6171. ——- ———_.]—-R. v. Etrripnar, No. 5549, 
ante. 
6172. Variation of sentence—Sentence reduced 
on one of several prisoners.|—-If the ct. reduces a 


(1921) 3 W. W. R. 854; 65 D. L. R. 
211; 36 Can. Cr. Cas. 180; 17 Alta. 
L. R. 52.—CAN. 


k. No reduction of lawful sentence 
—Unless circumstances peculiar.}—In 
peuaee of & common purpose 

etween K., the driver of a motor-car, 
& himself, C., an employée of a motor 
garage, took a tin of petrol from his 


water, 


employer’s store & without removing 
it from the employer’s premises placed 
it in another portion of those premises. 
The employer becoming 
removal took back the tin of petrol 
& substituted for it a tin of petrol & 
the contents of which in 
accordance with an arrangement. be- 
tween C. & himself, K. poured into the 8. AF 
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sentence passed on one of several prisoners jointly 
indicted, it will, in the absence of any reason for 
discrimination, reduce it in the case of the others.— 
R. v. BoXALL, HAMMERSLEY & MARSTON (1909), 
2 Cr. App. Rep. 175, C. C. A. 

6173. ——.|—R. v. BRENNER (1915), 11 
Cr. App. Rep. 203, C. C. A. 

6174. -|—Sentence reduced in view 
of mitigation of that of another deft.—R. v. 
Hickson (1921), 16 Cr. App. Rep. 47, C. C. A. 

6175. ——— Sentence based on misleading evi- 
dence.|—Applt. was convicted of attempted 
larceny & sentenced to two years’ detention under 
the Borstal system. Applt. & his mother, who 
were desirous that he should be sent to Borstal, 
had misled the ct. as to his age. Prisoner was 
over 21 years of age, & therefore ineligible for 
punishment under the Borstal system. 

The sentence must be varied to one of four 
months’ imprisonment with hard labour (per 
eee v. BURKE (1913), 9 Cr. App. Rep. 222, 

. CO. A. 

6176. To carry out intention of trial judge.| 
—In order that, the intentions of the trial judge 
should be carried out the ct. will reduce a sentence. 
—R. v. Rouse (1914), 10 Cr. App. Rep. 179, 
C. GC. A. 

6177. ——-.]—When sentence has been 
passed under a misunderstanding of relevant 
facts, the Ct. of Criminal Appeal will give effect 
to what it believes would have been the judgment 
of the trial judge if he had been cognisant of the 
true facts.—R. v. PLarr (1915), 11 Cr. App. Rep. 
172, 0. C. A. 

6178. —-— When one of several convictions 
quashed.|—-When one of two or more convictions 
is quashed, sentence may be reduced.—R. v. 


e 
one 




















6179. Correction of sentence—Mistake as to 
prisoner’s antecedents.|—-W., aged sixtcen, was 
convicted of stealing a lady’s bag from her person. 
It appeared that he had been sentenced to four- 
teen days’ imprisonment for embezzlement six 
months previously. W. was now sentenced to 
two years’ imprisonment with hard labour, & he 
was recommended for treatment under the Borstal 
system. Before sentencing him, the judge said. 
‘* They say that they cannot do anything with you 
at home.’’ It appeared that this remark had been 
made with reference to another person, D., & that 
the judge, in sentencing W., was under the 
impression that a bad character given to D. 
applied to W. The ct. reduced the sentence to 
six months’ imprisonment with hard labour, to 
date from the conviction.—R. v. WHITEMAN 
(1909), 73 J. P. 102; 2 Cr. App. Rep. 10, C. C. A. 

6180. -—When the police reports, 
after conviction, of a prisoner’s antecedents were 
found on appeal to be incorrect & the sentence 
passed was evidently increased by reason of the 
misleading statements made, the sentence of 
three years’ penal servitude was reduced to one of 
fifteen months’ imprisonment with hard labour. 
—R. v. ELLEY (1921), 85 J. P. 144; 16 Cr. App. 
Rep. 143, C. C. A. 

6181. Misapprehension of effect of sentence 
— Modified Borstal.|—The ct. will correct a sen- 
tence passed under a misapprehension of its 











car :—Held: the ct. will_not alter a 
lawful sentence imposed by a magis- 
trate unless there are peculiar cir- 
cumstances in the case. A sentence 
of imprisonment without the option 
of a fine, passed by a m trate on 
first offenders confirmed.—R._ v. 
CARELSE & Kay, [1920] C. P. D. 471.— 


aware of the 
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se ia as v. SMITH (1913), 9 Or. App. Rep. 117, 
~O. A. 
Annotation :-—~Folld. R. v. Lee (1913), 9 Cr. App. Rep. 144. 

6182. Mistake in record.]|—The ct. will 
correct a sentence due to a mistake in the record.— 
R. v. MALoy (1914), 10 Cr. App. Rep. 52, C. C. A. 

6183. .-|—Where, though the prosecu- 
tion has abandoned a count in the indictment, a 
general verdict has been returned, the ct. may 
amend the record of the verdict.—R. v. PROCTOR, 
R. v. WHITFIELD, KR. v. MORRISON (1923), 17 
Cr. App. Rep. 124, C. C. A. 

6184. Clerical error in indictment.|—A 
clerical error in an indictment may be a ground 
for reducing sentence.—lh. v. JAMES (1922), 17 
Cr. App. Rep. 10, C. C. A. 

6185. Imposed by mistake.] — Where 
hard labour has been, by mistake, inflicted in 
respect of a common law offence for which it 
cannot be imposed, the sentence will be reduced.— 
R. v. CARNEY (1914), 10 Or. App. Rep. 79, C. C. A 

6186. —The ct. will rectify a sen- 
tence inadvertently passed.—R. v. NEARy (1914), 
10 Cr. App. Rep. 209, C. C. A. 

6187. ——— Misapprehension of plea by 
prisoner.]|—The ct. will correct a sentence inflicted 
under a misapprehension of deft.’s plea.—Ilt. v. 
Hirst (1914), 10 Cr. App. Rep. 282, C. C. A. 


























C. On Account of Facts not before Trial Judge. 


6188. Good character of prisoner.]|—The ct. will 
take into consideration the fact that applt. did 
not put his good character in issue at the trial.— 
R. v. FRANCIS (1908), 1 Cr. App. Rep. 259, C. C. A. 





6189. |—R. v. Bruce (1913), 9 Or. App. 
Rep. 168, C. C. A. 
6190. nce of 








character not given at the trial—R. v. MurcH 
(1913), 9 Cr. App. Rep. 214, C. C. A. 

6191. -|—Sentence mitigated in view of 
oe as not known to the judge at the 





trial.— R. YARDLEY (1918), 13 Cr. App. Rep. 
131, C. C. A. . 
6192. -|—Mitigation of sentence in view 





of meritorious conduct not known to the ct. of 
trial— R. v. MaArrows (1918), 13 Cr. App. Rep. 
207, C. C. A. 

6193. Bad character of prosecutrix.|—R. v. 
DICKINSON, No. 5557, ante. 

6194. Owing to plea of guilty.|—If, owing to a 
plea of guilty, the judge at the trial has not all the 
facts before him, the Ct. of Criminal Appeal may 
interfere.—-R. v. SNEASBY (1909), 2 Cr. App. Rep. 
178, C. C. A. 

6195. -|—In view of facts not disclosed to 
the judge at the trial on a plea of guilty a sentence 
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6185 i. Correction of sentence—Im- 
posed by mistake. j— & 4L. were 
charged on information ‘with robbery. 
The evidence showed that they had 
committed the offence in company. 


mine. j— 


of forging a £5 


lei adel ab to executive to deter- 
hen passing sentence on a 
prisoner who had been convicted of 
using certain aut for the 
bank-note, ju 
he was passing the maxiinum sentence 
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may be reduced.—R. v. ADAMS (1916), 12 Cr. App. 
Rep. 139, C. C. A. S 

6196. Period of honesty by prisoner.|—The 
ct. may mitigate sentence on evidence of a period 
of honest work, not before the ct. of trial.—R. v. 
KENDRICK (1911), 6 Cr. App. Rep. 117, C. C. A. 

6197. Established by witnesses on appeal .|—It. 
v. LANE (1911), 6 Cr. App. Rep. 186, C. C. A. 


6198. ——.|—-R. v. HOLDER (1911), 7 Cr. App. 
Rep. 59; 75 J. P. Jo. 569, C. C. A. 
6199. ——.|—-R. v. SANDERS (1913), 9 Cr. App. 


Rep. 179, C. C. A. 

6200. Information as to crime volunteered by 
prisoner.]|—R. v. Porter (1913), 9 Cr. App. Rep. 
213; 77 J.P. Jo. 557, C. C. A. 

6201. Lengthy detention before trial.|—Mitiga- 
tion of sentence in view of lengthy detention before 
trial not known to trial judge.—R. v. MCCULLOCH 
(1914), 11 Cr. App. Rep. 51, C. C. A. 

6202. Prisoner’s state of health.]—A sentence 

may be reduced in view of prisoner’s state of health 
which was not before the judge at the trial.—R. 
v. RYLE (1915), 11 Cr. App. Rep. 312, C. C. A. 

6203. .|—Applt. had been sentenced to five 
years’ penal servitude for performing an operation 
to procure abortion, resulting in the death of the 
woman. He had pleaded ‘“ not guilty ’’ to the 
original indictment for murder, but had afterwards 
pleaded ‘“‘ guilty ’’ to the charge of manslaughter. 
He was eighty-one years of age, infirm & shaky, 
& had from a time before the trial been in the 
infirmary in a neurasthenic condition & was said 
to be, if anything, worse since his admission :— 
Held: the ct. was in a better position to gauge 
applt.’s condition than the judge at the trial, & 
without interfering with his discretion the sentence 
would be reduced to one of two years’ imprison- 
ment.—R. v. Ferroa (1919), 14 Cr. App. Rep. 
39; 83 J. P. Jo. 267, 0. C. A. 





D. Other Cases 


6204. Pending charges——Consideration of—Con- 
sent of prisoner.|—DPending charges against applts. 
will not be taken into consideration by Ct. of 
Criminal Appeal in passing sentence unless they 
consent.—R. v. WERNER & CooKEs (1909), 3 
Cr. App. Rep. 93, C. C. A. 

6205. 
of a sentence, the ct. may take Into account the 
fact that an untried indictment is pending against 
applt., & may inquire whether he confesses it.— 
R. v. SMITH (1911), 6 Cr. App. Rep. 201, C. C. A. 

6206. Remanet  sentences—Cannot be con- 
Sidered.|—The ct. has no jurisdiction over remanet 











sentences.—R. v. WILLIAMS (1909), 3 Cr. App. 

Rep. 2, 0. C. A. 
1. —-— No inquiry \into prisoner’s | — A prisoner convicted under 46 
Vict. No. 17, 8. 98, was sentenced to 


two years’ imprisonment. The lowest 
sentence that could be legally passed 
was three years’ penal servitude :— 
Held: the defect was not amendablo 
under 46 Vict. No. 17, 8. 427, & judg- 


urpose 
e said 


They were found guilty & sentenced to 
imprisonment & to a whipping & 
BES phi) Teen 
isoner’s counsel took no objection 

The sect. under 
which Last were charged did not 
authorise ipping or flogging, although 
the sect. dealing with robbery in 
company does so. The error was not 
discovered until the sittings had been 
closed. When the judge discovered 
the error, he re-opened the ct., respited 
the sentences & stated a case :—Held : 
the sentences must be amended by 
striking re ao much as directed the 

whipping g.—R. v. WISHER 
(1896), 7 on u° 562.—-AUS. 


to the sentence, 


of 14 years’ penal servitude on prisoner, 
leaving it to the executive to determine 
when his history was known, the length 
he would have to serve. One of the 
Crown witnesses said that prisoner 
admitted to him that he had produced 
spurious money in other countries. 
Beyond this nothing was known 
against prisoner who had only been 
in Australia a few months :—Held: 

infliction of the maximum penalty was 
contrary to the principles which have 
always guided judges in determining 
sentences. ae SELLING At. 


8S. R. N.S. W. 628 : 30 N.S 
169.—AUS. 
m. Sentence erroneous in law.) 





mene must bo reversed. —HUME vv. 
eas 9N. 8S. W. L. R. 168.—AUS. 
.J— Deft. was con- 
Sicted under the Speedy Trials Act, 
Criminal Code, Part 18, of fraudulently 
abstracting electricit to the value of 
some $13.40 from the St. J. Co., 
was sentenced to two years’ imprison- 
ment & to pay a fine of $1,000, one- 
half of which was ordered to be paid 
to the St. J. Co. On appeal ae 
the sentence was erroneous in law 
the case was remitted to the ct. be = 
with directions to impose a sentence 
of six months’ imprisonment & a fine 
of $500.00.—R. v. Swine eC (1911), 
40 N. B. R. 428; 9B. L. R. 433.—CAN, 


ae 
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Sect. 8.-—Determination of appeals against sentence: 
Sub-sect. 1, D.; sub-sect. 2. Sects. 9 & 10.) 


6207. Mitigation by Home Secretary—Ground 
for not interfering with sentence—Habitual 
criminal.|—ht. v. Morton (1909), 2 Cr. App. Rep. 
145, C. C. A. 

6208. -—.|—The ct. will not interfere 
with a sentence, mitigation of which would more 
properiy be effected by the royal prerogative.— 
It. v. STEANE (1918) 13 Cr. App. Rep. 55, C. C. A. 

6209. Irregularity at trial not affecting sentence. | 
—It is not a ground for granting leave to appeal 
against sentence that, after conviction, informa- 
tion has been given to the ct. of alleged previous 
convictions of prisoner without strict proof 
thereof, where there is no reason to believe that 
the term has been increased in view of such 
information.—R. v. PEARSON (1910), 5 Cr. App. 
Rep. 188, C. C. A. 














SuB-sEcT. 2.—FRIVOLOUS APPEALS AND INCREASE 
OF SENTENCE. 

6210. Frivolous appeals —Sentence unaltered.!— 
R. v. Woorer, R. v. THomas (1908), 1 Cr. App. 
Rep. 109; 72 J. P. Jo. 400, C. C. A. 

6211. -|—R. v. ROTHWELL (alias MILLER) 
(1922), 16 Cr. App. Rep. 104, C. C. A. 

6212. Sentence increased. |—In this case S., 
who was convicted of shooting a fellow passenger 
in the train with the intent to murder him, applied 
for leave to appeal against his sentence of twelve 
years’ penal servitude. Leave was granted that 
the question of the sufficiency of the sentence 
might be considered, & the case being that of a 
most deliberate attempt to murder, the ct. in- 
creased the sentence from one of twelve to one of 
fifteen years’ penal servitude.—R. v. SIMPSON 
(1910), 75 J. P 56; 5 Cr App. Rep. 217, C. C. A. 

















6213. ——.|—Rh. v. Corron (1921), 15 
Cr. App. Rep. 142, C. C. A. 
6214. ——-.|—In the case of frivolous 


appeals against sentence the ct. will exercise its 
power of increasing sentence.—R. v. PICKERING 
(1921), 15 Cr. App. Rep. 175, C. C. A. 

6215. |—h. v. Massgzy (1921), 
Cr. App. Rep. 85, C. ©. A. 
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SEcT. 9.—POWER TO VARY VERDICT. 

6216. Murder—-To manslaughter.| — R. v. 
LETENOCK (1917), 12 Cr. App. Rep. 221, CG. CG. A, 

6217. -|—R. v. Warp (1922), 17 Cr. 
App. Rep. 65, C. C. A. 

6218. To special verdict of insanity— 
Criminal Appeal Act, 1907 i 23), s. 5 (4).J—R. 
v. COELHO (1914), 380 T. L. KR. 5353; 18 Cr. App. 
Rep. 210, C. C. A. 

6219. -.|—Applt. was convicted 
of murder & sentenced to death. He appealed 
against the conviction. The Ct. of Criminal 
Appeal, being of opinion that the evidence showed 
that at the time of committing the act charged 
against him he was insane :—-Held: the proper 
course for the ct. to pursue was that provided by 




















PART XIV. SECT. 9. 


0. Assault on constable in execu- 
tion of duty—Fo ussault at common 


Held : 
within 


the constable when assaulted 
was not *‘ in the execution of his duty ”’ 
Prevention of Crimes 
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sect. 5 (4) of the above Act, namely, to quash the 
sentence passed at the trial, & to order applt. to 
be kept in custody as a criminal lunatic.—R. »w. 
GILBERT (1914), 84 L. J. K. B. 1424; 112 L. 1T. 
479; 24 Cox, C. C. 586; 11 Cr. App. Rep. 23, 
C. C. A. 

6220. Wounding with intent to do grievous 
bodily harm—To unlawful wounding.|—l. v. 
PARKS (1914), 10 Cr. App. Rep. 50, C. C. A. 

6221. Unlawful wounding—To assault occasion- 
ing bodily harm.]—R. v. CAMERON (1914), 10 
Cr. App. Rep. 198, C. C. A. 

6222. Carnal knowledge—To indecent assault.|— 
R. v. Pirts (1912), 8 Cr. App. Rep. 126, C. C. A. 
eee aon :—Mentd. HR. v. Dossi (1913), 37 L. J. K. B. 


6223. Riot—To assault.|——R. v. WoNnG CHEY, 
ETC. (1910), 6 Cv. App. Rep. 59, ©. C. A. 

6224. Larceny from the person-—To simple 
larceny.|-—-R. v. TAYLOR, [1911] 1 K. B. 6743; 80 
L. J. K. B. 311; 75 J. P. 126; 27 T. L. R. 108; 
6 Cr. App. Rep. 12, C. C. A. 

6225. Obtaining by false pretences—-To attempt- 
ing to obtain.|—R. v. DARGUE (1911), 6 Cr. App. 
Rep. 261, C. C. A. 

6226. ——.|—R. v. MARSTON (1918), 13 
Cr. App. Rep. 2038, C. C. A. 

6227. Larceny by a trick—Not to obtaining by 
false pretences.|—On an indictment for larceny 
by a trick, if the facts proved establish only an 
obtaining by false pretences, the ct. will not sub- 
stitute the latter verdict unless it is satisfied in 
accordance with Criminal Appeal Act, 1907 (c. 23), 
s. 5 (2), that the jury ‘‘ must,’’? on a proper direc- 
tion, have so found.—R. v. COLLINS (1922), 128 
L. Tt. 31; 87 J. P. 60; 67 Sol. Jo. 867; 27 Cox, 
C. ©. 322; 17 Cr. App. Rep. 42, C. C. A. 

6228. Larceny—To receiving stolen property.|— 








‘Four persons were charged in two counts of an 


indictment with larceny of lead piping at common 
law & receiving it} well knowing it to have been 
stolen. The evidence showed that the first 
prisoner stripped the lead piping from a house, & 
the second & third prisoners carried it away to the 
fourth prisoner. The first prisoner was acquitted 
upon the ground that he was not guilty of larceny 
at common law, but only under Larceny Act, 
1861 (c. 96), 5s. 31, for which offence he was not 
indicted. The jury found the second & third 
prisoners guilty of larceny & the fourth of receiv- 
ing :—HIield: the jury upon the evidence would, 
if their attention had been called to the particular 
point, have convicted the three prisoners of 
receiving, & therefore under Criminal Appeal Act, 
1907 (c. 23), +s. 4 (1), 5 (1), the appeal would be 
dismissed, prisoners being properly convicted of 
receiving.—R. v. COOPER, SHEA & STOCKS (1908), 
24 T. L. R. 867; 1 Cr. App. Rep. 88; 72 J. P. Jo. 
365, ©. C. A. 

6229. Receiving stolen property—To larceny.|— 
If on an indictment for larceny & receiving the 
jury return only a verdict of the latter, without 
sufficient evidence to constitute that offence, the 
ct. will, on a review of the whole facts, substitute 
a verdict of the former charge.—R. v. SMITH 
(1923), 17 Cr. App. Rep. 1838, C. C. A. 


[1921] S. C. (J.) 4.-—SCOT. 
p. Principal offence — To  abet- 


Act, ment of offence.}—It is not a universal 


law.j-—-A constable in uniform on his 
way from his beat to his home at 
11.20 p.m. saw five young men standing 
at the corner of a street & said to them, 
‘* Are you not away to bed yet, boys? ”’ 
As he was walking away one of them 
threw a bottle at him which struck 
his head & inflicted a serious wound :— 


1871, 5. 12, & consequently that the 
assailant was not guilty of the statutory 
offence created by that sect. & the 
case was not one appropriate for the 
exercise of the power conferred by 
Summary Jurisdiction Act, 1908, s. 75, 
& find accused guilty of an assault at 
common law.—MONK v. STRATHERN, 


rule that in no case can an appellate 
ct. convict an accused of abetment, 
when he was charged only with the 

rincipal offence. But it is discre- 
tionary with the appellate ct. to allow 
such fresh charge being tried on appeal. 
—INDAR CHAND v. R. (1915), I. L. R. 
42 Cale. 1094.—IND. 
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6230. General verdict of housebreaking, larceny 





No. 5817, ante. 


6231. Obtaining credit & goods by false pretences 
—To obtaining credit only.|—R. v. NorRMAN, [1915] 
84 L. J. K. B. 440 ; 
31 'T. L. R. 178; 24 Cox, C. C. 681; 


1K. B. 341; 
79 J. P. 221 ; 
11 Cr. App. Rep. 58, C. C. A. 


Annotation 


81. Refd. R. v. sd, Rv. (1921), 15 Cr. App. Rep. 175. 
6232. Obtaining goods & credit by false pretences 
& obtaining credit by fraud—To obtaining credit 
by fraud only.|—R. v. JOHNSTON, No. 6081, ante. 


SECT. 


6233. When awarded—Mistrial.|—R. ». Dicxk- 


MAN, No. 3176; ante. 





PART XIV. SECT. 10. 


q. Whether power to order new 
trial-—Felony.}—The ct. has power, 
under Criminal Statute, No. 233, to 
grant new trials in cases of felony; & 
order nay be made at the time of 
quashing = first)  conviction.—R. — v. 
WTIELAN (18638), 5 W. W. & A’LB. 7.— 
AUS. 

6239 i. .J-—-The ct. has no power 
to order a new trial in a criminal case 
reserved under 14 & 15 Vict. ec. 13.— 
R. v. BABY (1855), 12 UD. C. KR. 316.— 
CAN. 





6239 ii. -——.]}—lt.. v. HEATLEY (1856), 
3.N. 8. R. (2 Thom. ) 331.—CAN. 

6239 iii. .}—Defts. having been 
convicted on an indictment for nuisance 
which had been removed into the 
Queen’s Bench by certiorari, moved 
fo. a new trial, which was refused :— 
Held: no appeal would Lie to a ct. 
from the judgment refusing the new 
trial, & it could make no difference 
that. the indietment. had been removed 
by certiorart, & tried on the civil side.— 





RR. v. LONDON Crtry (1888), 15 A. R. 
414.—CAN. 

r. -—--—- Supreme Court, Newfound- 
land.) — The Supreme Ct. of New- 


foundiand possesses all the powers 
of the Ct. of Q. B. in England, & can 
therefore legally order a new trial in a 
criminal case.—R. v. Sr. JOHN (1861), 
4 ad: L. KR. 598.—NFLD. 

8. -~--— When awarded.) — Where 
after COusletiult for wu capital offence, 
the proceedings were discovered Lo 
have been illegal, there having been 
no associate judge sitting in ct. during 
the trial, on motion on behalf of the 
Crown, the indictment. & conviction, 
with prisoner, were brought up = on 
certiorari & habeas corpus, & an order 
made setting aside all such proceed- 
ings, & remanding prisoner to custody, 
with a view to a new trial.—-H. v. 
SULLIVAN (1857), 15 U. C. R. 198.— 
CAN. 

t. J—On a trial for 
felony the jury cannot be allowed to 
separate during the progress of the 
trial, & where such separation takes 
place it is a mistrial, & the ct. may 
direct that the party convicted be 
tried again.—R. v. DERRICK (1879), 
eee N. 214; 23 L.C. J. 239.—CAN. 
——-.J|— The grounds on 
which new triul should be granted by 
the ct. under sect. 689 must be those 
which a ct. of civil jurisdiction would 
consider sufficiont. -— SLEATOR v. RK. 
(1914), 16 W. A. L. R. 113.—AUS. 


b. ——- ——.]— RR. vv. CHUBBS 
spas 14 C, P. 32.—CAN. 
.] — Withholding from 
tie. ct. confessions made before the 
coroner, for fear that they would pre- 


judice prisoner, would render appli- 
cation for a new trial irregular. BER 6. 


te 

















10.—POWER TO ORDER VENIRE DE 
NOV 








6234. 
GEORGE, 
6235. 





6236. —— 


112 L. T. 784; 3 ante. 


ante. 
11 Cr. App. Rep. 


6090, ante. 





6240. 
No. 5877, 
6241. 





14%, G. ae 


FINKLE (1865), 15 C. P. 453.—CAN. 

d. .1— RR. v.) SkEDDONS 
oe 16C. BP. 389. —CAN. 

.J—R. v. SLAVIN (18686), 
17 *. “p, 2 205 —CAN. 

{. —-~-- .)--- Where points of 
law aes reserved under 14 & 15 
Vict. 3, & prisoner, besides relying 
upon erin moved for a new trial, 
the ect. refused to grant it, though the 
evidence was slight.—-R. «+. HAmMBLY 
(1859), 16 U. C. R. 617.---CAN. 

















BS ee oe Pe.  ct..  -wall 
not in criminal cases grant a new 
trial, unless the verdict is clearly 


wrong, even though the evidence 
on which the prisoner is convicted 
would equally justify his acquittal, for 
the jury are to judge of the preponder- 
unce of the evidence & their finding 
will not. be disturbed.—R. v. MCELROY 
(1864), 15 C. P. 116.—-CAN. 


-+—One of tho pris- 
oner’s counsel while addressing the 
jury at the close of the case, was 
suddenly seized with a fit, & incapaci- 
tated from proceeding further. No 
adjournment was applied for, but the 
other, who was the sensor counsel, 
continued the address to the jury on 
prisoner’s behalf, without raising any 
objection that he was placed at ua 
disadvantage by reason of his col- 
league's disability. It did not appear 
that prisoner had been prejudiced by 
the absence of the counsel alluded to: 
a: no ground for a new trial. 
R. wv. Fick (1866), 16 C. BP. 379.—-CAN. 
—--,.}] —- Where, on the 
trial of prisoners indicted for breaking 
& entering a bank, the jury disagreed, 
& there was no time left for a second 
trial during the then sittings of the 
ct.:—Held: a trial could be obtained 
by the issue of a commission by the 
Govt., & the ct. could not order wu new 
trial of the cause, nor discharge 


R. v. WATSON (1876), 11 N.S. R. (2 
Rh. & C.) 1.—CAN. 

1. ---In a criminal case 
reserved the Ct. of Q. LB. deferred 
pronouncing judgment, on the verdict 
against prisoner, being in doubt as to 
the legality of the admission of certain 
evidence, & ordered a new trial.—R. v. 
pan ee (1878), 1 S. Cc. R. 117.— 








—— Cc 











m. .}—Caso stated at. in- 
stance of Crown after trial & acquittal 
of accused on a charge of theft :— 
Held: there was possession under 
Criminal Code, s. 989, as steer in 
question was in accused’s herd, a small 
compact one, in charge of his son.— 
Hae DUBOIS (1909), 12 W. L. R. 560.— 











n. ——.}—Where_ judge, at 
trial, rules that evidence tendered 
for defence which is material, & is 
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WAKEFIELD, No. 6100, ante. 
Plea of guilty improperly entered.|— 
R. v. BAKER, No. 6094, ante. 


J—R. v. INGLESON, No. 6096, 


6237. —— ——.|—Rht. v. GoLATHAN, No. 6097, 


6238. ——— Joint trial of persons separately 
indicted.|—CRANE v. PUBLIC PROSECUTOR, No. 


6239. Whether power to order new trial.|—RH. 
v. Dyson, No. 6007, ante. 
|—R. v. DIBBLE (alias CORCORAN), 
ante. 
.|—Fresh evidence, not strong enough 
to quash a conviction, might induce the ct., if it 
had the power, to grant a new trial. 
CLOUGH ou): 2 Cr. App. Rep. 84 ; 


—R. v. Con- 
73 J. P. Jo. 











such that, if the jury believe it, they 
wil) not be justified in convicting 
accused, is properly admissible, but 
counsel for Crown tells jury that that 
evidence is not admissible & shod 
not have been allowed, & jury tind a 
verdict of “ guilly,’ a new. trial 
should be granted, because the jury 
may have been led, by the statement 
of counsel, to believe that they should 
pay no attention to that evidence in 
considering their verdict.—R. v. WEBB 
(1914), 27 W. L. R. 313.—CAN. 

oO. -J- Where an accused 
is found guilty on all of several in- 
consistent counts & is clearly guilty 
of one & is to be puuished on one only, 
a new trial should not be ordered, but 
he should be given the minimum 
sentence prescribed for the offences 
charged in the several counts.— hk. v. 
KELLY (1916), 35 W. L. KR. 46; 11 
ae W. Ih. 46.—CAN. 

-}]— Under Criminal 
ete the Crown has the same privilege 
as an accused person of securing @ Dew 
trial if the Ct. of Appeal is of opinion 
that a mistake has been made & that 
in consequcnee thercof a substantial 
wrong has been done in the method by 
which the final result of the trial was 
arrived at.—R.oo. NICKLE, [1920] 3 
W. W. Kk. 1016; 16 Alta. L. R.L. 1; 
34 — Crim. Cas. 15.—CAN. 

=. J — HR. v. SALES (1908), 
eT N. Z. lL. Lt. 715.—N.Z. 


bb. After acquittal.) — Qu.: 
whether it is proper to grant a new 
trial, where an individual or a corpn. 
has been once acquitted on an indict- 
ment, even in cases of misdemcanour.— 
R. v. GRAND TRUNK Ry. Co. (1857), 
15 U. C. RR. 121.—CAN. 
cc -j-~—Whether or not the 
ct. should order a new trial after an 
acquitta) depends on whether or not 
there was evidence upon which the 
judge could have reasonably convicted 
if he had not been led to acquit y his 
on 

















ooo 


mistaken view of the Jaw. 


- perusal of the evidence the et. is of 


opinion that. there was such evidence 
it should order a new trial; otherwise 
the acquittal should stand.—R. v. 
SHAVCHOOK, [1923] 2 W. W. Rh. 108; 
39 rae Crim. Cas. 386.-—CAN, 

Jury not unanimous.) — 
Gaon motion for new trial :—Ield: 
affidavits made by some of the jurors 
that the jury were not unanimous, 
but believed that the verdict of the 
majority was sufficient, could not be 

d new trial.— 





received as ground for 
R. eee (1859), 19 U. GC. R. 
48,.— 


trial of persons 
separately indicted. |—Motion on behalf 
of defts., M. & F,, tried together & 
convicted. of burglary & theft, for a 
new trial, made by consent of the trial 
judge under Code, s. 1021. It was 
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Srct. 11—THE COURT IN RELATION TO THE 
HOME SECRETARY. 

6242. Powers of Home Secretary—Unaffected by 
Criminal Appeal Act, 1907 (c. 23).|—The Home 
Secretary’s powers are untouched by the above 
Act.—R. v. FAIRBROTHER (1908), 1 Cr. App. Rep. 
233, C. C. A. 

6243. Decision of Home Secretary—Not subject 
of appeal to Court of Criminal Appeal.|—-R. v. LORD, 
No. 5543, ante. 








6244. |—R. v. KEATING, No. 5547, 
ante. 

6245, ——— ———.]—_R. v. TwyNHAM, No. 5544, 
ante. 


6246. Reference by Home Secretary to Court of 
Criminal Appeal—Criminal Appeal Act, 1907 
(c. 28), s. 19 (a)—Case dealt with as an ordinary 
appeal.|—R.v DIckMAN, No 5776, ante. 

6247. .|—This case was referred 
to the ct. by the Home Secretary under the pro- 
visions of sect. 19 (a) of Criminal Appeal Act, 
1907 (c. 23) ; 1t does not seem to be a case in which 
this ct. can possibly interfere. Cases of this kind 
are referred to us as if they were appeals, & cannot 
be treated upon considerations different from 
those which are applicable in the case of appeals 
(LORD ALVERSTONE, C.J.).—R. v. ALLEN & 
WINTER (1910), 5 Cr. App. Rep. 225, ©. C. A. 

6248. Petition against sentence only.]| 
—Prisoners who have petitioned the Home 
Secretary against their sentence, & whose petitions 
are referred to the Ct. of Criminal Appeal under 
sect. 19 of Criminal Appeal Act, 1907 (ce. 23), must 
be deemed to be applts. in respect of their sentence 
only.—R. v. SMITH, R. v. WILSON, [1909] 2 K. B. 
756; 79 L. J. K. B. 43 101 L. T. 1263; 73 J. P. 
407; 22 Cox, C. C. 151; 2 Cr. App. Rep. 271, 
C.C. A. 

Annotations :—Mentd. R.v. Rabjohns (1913),109 L.. T. 414; 

R. v. Collins (1923), 17 Cr. App. Rep. 105. 

6249. Conviction as_ incorrigible 
rogue.|—R. v. JOHNSON, No. 5535, ante. 

6250. Reference to Home Secretary by court— 
When no appeal entered—Against sentence.|—The 
ct. will call the attention of the Home Secretary 
to a sentence not appealed against which it thinks 
too severe.— Kt. v. WHALEY (1914), 10 Cr. App. 
Rep. 22, C. C. A. 

6251. For release of prisoner—Detained on 
account of ill-health.|—The chairman sent applt. 
to prison in the interests of his health. Ile 
received a medical report that applt.’s health had 
much improved since he came to the prison, but 
that he was not yet fit to be released, as, if he 
were, he might make another attempt on his life. 
We will alter the imprisonment to the first division 
& report to the Home Secretary, that he should 
be released as soon as the doctor reports that it is 
safe to do so (BRAY, J.).—R. v. SAUNDERS (1913), 
9 Cr. App. Rep. 119, C. C. A. 
































SEcT. 12.—PROCEDURE ON REVERSAL OF 
DECISION BY HOUSE OF LORDS. 
6252. General rule.|—On an indictment for 
incest under Punishment of Incest Act, 1908 


CRIMINAL LAW AND PROCEDURE. 


(c. 45), evidence is admissible to prove the exist- 
ence of a guilty passion between accused & of 
carnal intercourse before the Act was passed. 

Order of Ct. of Criminal Appeal quashing the 
conviction reversed. 

Upon an appln. subsequently made to Ct. of 
Criminal Appeal :—Held: the proper procedure in 
applying the above decision of the House of Lords 
was by appln. to Ct. of Criminal Appeal to amend 
its record by expunging the order setting aside 
the verdict, & to make an order for the arrest of 
the accused persons.—R. v. BALL, [1911] A. C. 
72; 104L.T.48; 75 J3.P.184; 27T. L. R. 162 ; 
55 Sol. Jo. 190; 22 Cox, C. C. 370; 6 Cr. App. 
Rep. 49; sub nom. PuBLIC PROSECUTIONS DIREC- 
TOR v. BALL (No. 2), 80 L. J. K. B. 693, C. C. A. 

6253. ——.|—R. v. LeacuH (1912), 7 Ur. App. 
Rep. 172, C. C. A. 

6254. ——-.|—R. v. THomMpson (1918), 13 Cr. 
App. Rep. 97, C. C. A. 


Sect. 13.—USE OF SHORTHAND NOTES OF 
TRIAL. 


6255. Effect of absence or insufficiency—Criminal 
Appeal Act, 1907 (c. 23), s. 16 (1).|——R. v. RUTTER, 
No. 6084, ante. 

6256. -|—Application was made for 
leave to appeal against conviction upon the ground 
that no sufficient shorthand note of the proceed- 
ings at the trial was forthcoming, contrary to 
Criminal Appeal Act, 1907 (c. 23), s. 16 (1) :— 
Held: that Act is directory only, & the absence 
or insufficiency of a shorthand note of the trial 
does not make the trial improper, or confer an 
absolute ground for appealing, although, where 
there is ground for questioning the legality or 
propriety of a conviction or sentence the absence 
or insufficiency of a shorthand note may become 
material.—R. v. ELLiotr (1909), 100 L. T. 977; 
25 T. L. R.572; 2 Cr. App. Rep. 171; 73 J.P. Jo. 
252, C. C. A. 

6257. Whether conclusive—Discrepancy between 
judge’s note & shorthand note.|—-ht. v. BEAUCHAMP, 
No. 6027, ante. 

6258. As to evidence given at the trial.]— 
Where it is uncertain whether certain evidence has 
been given before the jury, the ct. will be guided 
by the shorthand notes, especially when combined 
with the judge’s own notes, unless there are grave 
reasons for departing from this practice.—Rh. v. 
RimMgs (1912), 28 T. L. R. 409; 7 Cr. App. Rep. 
240; 76 J. P. Jo. 220, C. C. A. 

6259. What should be included—Judge’s sum- 
ming up.|—The shorthand notes of the proceedings 
at the trial of a prisoner which are required to be 
taken by Criminal Appeal Act, 1907 (c. 23), s. 16, 
should include a note of the summing up.—R. v. 
BENNETT (1909), 25 T. L. R. 528; 2 Cr. App. Rep. 
152; 73 J.P. Jo. 252, C. C. A. 

6260. —-—— Statements & incidents of trial.]—R. 
v. AUSTIN & Daviks, No. 6108, ante. 

6261. -|—It must be understood by 
shorthand writers that their duty is to take in 
shorthand everything that occurs at the trial, so 
that if an appeal is brought this ct. may be able 

















urged on behalf of defts. that if either 
of them were granted a new trial 
because of a conviction aguinst the 
weight of evidence, both must be, ag 
they were tried together :—Held: 
the rule above referred to on behalf of 
defts., applicd to cases of conspiracy 
only, & the case of each deft. must 
be considered on its merits. Upon the 
merits, the ct. came to the conclusion 
that deft., F., was entitled to new 


trial—R. v. MURRAY & FAIRBAIRN 
(1912), 23 O. W. R. 492: 4 O. W.N. 
368; 27 O. L. R. 3823; 20 Can. Crim. 
Cas. 197; 8 D. L. R. 208.—CAN. 


PART XIV. SECT. 13. 


b. Whether conclusive—Conflict be- 
tween note & judge’s recollection. |— 
Where there is a conflict between the 
evidence as taken down in shorthand 


by the official reporter & the positive 
recollection of the trial judge, the ct. 
will pecent as final the report of the 
judge as to what actually took place.— 
R. v. TUCKER (1915), 15 8S. KR. N.S. W. 
504; 32N. 8. W. W.N. 169.—AUS. 


6257 i. ——- Discrepancy betiveen 
qjuage’s note & shorthand note.|——The 
ct. is bound to accept the statement of 
the trial judge as to the facts, even 


Part XIV.—ApPEAL TO CouRT oF CRIMINAL APPEAL. 


to form as good an opinion as is possible when 
reading the transcript. An abbreviated note is 


not sufficient. Everything that occurs at the trial © 


must be taken in the form of question & answer, 
‘which should be numbered to admit of easy 
reference (LORD TREVETHIN, C.J.).—R. v. MonxK- 
MAN (1922), 66 Sol. Jo. 317; 16 Cr. App. Rep. 
115; 57 L. Jo. 94, C. C. A. 

6262. What may be included—Note of counsel’s 
speeches—When required by judge—Criminal 
Appeal Rules.|—By an additional rule to the 
Criminal Appeal Rules, dated Mar. 27, 1908, 
power is given to a trial judge to order shorthand 
notes to be taken of the speeches of counsel 
(DARLING, J.).—R. v. Buiss Hintu (1918), 82 J. P. 
194; sub nom. R. v. BROADHURST, MEANLEY & 
HILL, 13 Cr. App. Rep. 125, C. C. A. 

6268. — J—R. v. SULLIVAN, [1923] 
1 K. B. 47; 91 L. J. K. B. 927; 126 L. T. 643; 
86 J. P. 167; 27 Cox, C.C. 187; 16 Cr. App. Rep. 
121,C.C. A. 

6264. Should be taken on plea of guilty.|—R. 
v. Dixon & ROCKLIFFE (1920), 15 Cr. App. Rep. 
96, C. C. A. 

6265. Form of note—Numbered questions & 
answers|.—R. v. ALLEN (1908), 1 Cr. App. Rep. 
18; 72 J. P. Jo. 281, C. C. A. 

6266. -|—In the shorthand notes of 
the trial questions & answers must be numbered.— 
R. v. GREY (1909), 2 Cr. App. Rep. 37, C. C. A. 

6267. ———- ——.]|—h. v. Monkman, No. 6261, 
ante. 

6268. Grant of free copy to appellant—Criminal 
Appeal Rules, 1908, r. 39 (c).] —In a proper case the 
ct. will grant appct. a transcript of the shorthand 
note of the proceedings at the trial, free of charge, 
under Criminal Appeal Rule 39c.—R. v. Davis 
(1914), 11 Cr. App. Rep. 52, C. C. A. 

6269. Not after dismissal of appeal.]| 
—The Ct. of Criminal Appeal has no power under 
Criminal Appeal Rules, 1908 r. 39 (c), to order 
a transcript of the shorthand notes taken at the 
trial to be furnished to a person whose appeal 
has been dismissed & who has served his sentence. 
—Khx p. WEIR (1912), 108 L. T. 350; 77 J. P. 
56; 23 Cox, C. C. 326, C. C. A. 

6270. Transcript to be preserved—By official 
. Shorthand writer.|—The official shorthand writer 
is bound to keep the transcript of the trial (LORD 
ALVERSTONE, C.J.).—R. v. Harris (alias Dus- 
MOND) (1912), 8 Cr. App. Rep. 30, C. C. A. 




















SEcT. 14..-‘‘ CRIMINAL CAUSE OR MATTER.” 
6271. Extraditable offence — Extradition Act, 
1870 (c. 52).]|—The Q. B. Div. having refused an 
application for a writ of habeas corpus made on 
behalf of a person who had been committed to 
prison under Extradition Act, 1870 (c. 52), s. 10, 
as a fugitive criminal accused of an extradition 
crime :-—Held : the decision of the Q. B. Div. was 
given in a ‘criminal cause or matter’? within 
Jud. Act, 1873 (c. 66), s. 47, & therefore no appeal 
would lie to the Ct. of Appeal.— Ez p. WooDHALL 
(1888), 20 Q. B. D. 832; 57 L. J. M. ©. 71; 59 
L. T. 841; 62 J.P.581; 36 W. R. 655; 47. L. R. 
515, C. A. 
Annotations :—Folld. R. v. Brixton Prison, Ex p. Savarkar, 


where not borne out uy the steno- 
gra her’s notes of the evidence, which 
n this case the judge declared to be 
incorrect.—R. v. ANGELO (1914), 26 
W. L. R. 108.—CAN. 


c. Stenographic notes not avail- 
able.J}—Where upon a motion for leave 


to appeal from a 
judge to reserve 


taking his 


arising out of a trial for theft, 
appeared that the ct. 
who took the evidence had left Canada, 
notes with him, 
judge’s notes were not complete, the 
ct. ontertaining little doubt as to the 
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1056. Apld. R. v. Garrett, Ex p. Sharf, 
. 99. d. R. ». Barnardo (1889), 23 
. D. 305; Cox v. Hakes (1890), 15 App. Cas. 506; 
tp. Schofield, [1891] 2 Q. B. 428. Mentd. R. v. Young 
(1891), 61 L. J. M. C. 42; Payne v. Wright (1892), 61 
L. J. Q. B. 398; Haz p. Pulbrook, (1892) 1 Q. B. 86; 
Seaman v. Burley, [1896] 2 Q. B. 344; R.v. Wiltshire JJ., 
Ex p. Jay, {1912] 1 K. B. 566; Scott v. Scott, (1912) P. 
241; R. v. Manchester Local Profiteecring Committec, 
Exp. L. & Y. Ry. (1920), 89 L. J. K. B. 1089 ; Re Clifford 
& O’Sullivan, [1921] 2 A. C. 570; Provincial Cinemato- 
graph Theatres v. Nowcastle-upon-Tyne Profiteering 
Committee (1921), 125 L. T. 651. 


6272. Fugitive Offenders Act, 1881 (c. 69).] 
—Appct., having been committed, under an Indian 
warrant which charged him with certain offences, 
for return to India under above Act for trial there, 
obtained from the K. B. Div. a rule calling upon 
the governor of the prison to show cause why a 
writ of habeas corpus should not issue. The 
K. B. Div. having discharged the rule, appct. 
appealed :—Held: no appeal lay to the Ct. of 
Appeal, the decision of the K. B. Div. having been 
given in a ‘criminal cause or matter’’ within 
Jud. Act, 1873 (c. 66), s. 47.—R. v. BRIXTON 
PRISON (GOVERNOR), Ex p. SAVARKAR, [1910] 2 
K. B. 1056; 80 L. J. K. B. 57; 103 L. T. 4733 26 
T. L. R. 561; 54 Sol. Jo. 635, C. A. 

Annotations :—Refd. Ex p. Le Gros (1914), 30 T. L. R. 249. 


Mentd. R. v. Garrett, Exc p. Sharf, [1917) 2 K. B. 99; 
Home Secretary v. O’Brien (1923), 39 T. L. R. 638. 


6273. .|}—On an application to the Ct. of 
Appeal for a rule nisi for a habeas corpus on behalf 
of one who had been committed on the charge of 
an extraditable offence, it appeared that the Div. 
Ct. had refused the application. It was admitted 
that no appeal would lie from the Div. Ct., & in the 
alternative the application was made to the Lord 
Chief Justice individually as a judge of the K. B. 
Div. :—Held: as the Lord Chief Justice was 
sitting as a member of the Ct. of Appeal & not as 
a judge of the K. B. Div. the ct. could not deal 
with the application.—Ha p. LE Gros (1914), 30 
T. L. R. 249; 78 J.P. Jo. 63, C. A. 

6274. Abatement of nuisance—Public Health 
Act, 1875 (ec. 55), s. 96.|—R. v. WHITCHURCH, No. 

10, ante. 

6275. ——.|—The Q. B. Div. refused to 
grant an order nisi for a mandamus to compel a 
stipendiary magistrate who had made an order 
under above sect. for the abatement of a nuisance, 
to state a case for the opinion of the ct. :—Held: 
the decision of the Q. B. Div. was given in a 
‘‘ criminal cause or matter’’ within Jud. Act, 
1873 (c. 66), 5s. 47, & therefore the Ct. of Appeal 
had no jurisdiction to entertain the application 
for a mandamus.—EKax p. SCHOFIELD, [1891] 2 
Q. B. 428; 60 L. J. M. C. 157; 56 J. P. 45; 39 
W. R. 580; 7T. L. R. 615; sub nom. Rook v. 
SCHOFIELD, 64 L. T. 780; 17 Cox, C. C. 3038, C. A. 
Annotations :-—Consd. R. v. Young (1891), 61 L. J. M. C. 42 ; 

Payne v. Wright (1892), 61 L. J. M. C. 114; Ea p. Pul- 

brook, {1892] 1 Q._B. 86; R. v. Garrett, He p. Sharf, 

[1917] 2K. B. 99. Refd. Seaman v. Burley, [1896] 2 Q. B. 

344: R. v. D’Kyncourt (1901), 835 L. T. 501. Mentd. R. 

v. Tyler & International Commercial Co., 

588; Rayson v. South London Tram. Co. 

W. i. 21; KR. v. Davey, Ke p. Bishop (1899), 63 J. P. 

515; R. v. Manchester Local Protiteering Committee, 


Exp. L. & Y. Ry. (1920), 89 L. J. K. B. 1089; Toronto 
Ry. v. Toronto City, [1920] A. C. 446. 


6276. Corrupt practices at election—Certificate 
to witness.|——-The decision of a Div. Ct. discharging 
a rule for a mandamus to the comrs. appointed to 
inquire into corrupt practices at a parliamentary 


{1910] 2 K. B. 
{1917} 2 K. B 
Q. B 
E 


_ 











guilt of accused made an order that 
the Crown file with the registrar of a 
sroperly authenticated transcript of 
he notes within one month, if not 50 
filed an order to go a Mae pine cae con- 
viction.—R. v. JENNINGS & HAMILTON 
(1916), 34 W. L. R. 1058; 10 W. W. R. 
1049.—CAN. 


refusal of a trial 
certain questions 
stenographer 


& the 
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Sect. 14.—“ Criminal cause or matter.’’] 


a ei ee ae AC A i ASAT 


election to grant their certificate under Corrupt 
Practices Prevention Act, 1863 (c. 29), which 
certificate if given would be a protection to the 
witness against criminal proceedings for bribery, 
does not relate to a “ criminal cause or matter ’’ 

within Jud. Act, 1873 (c. 66), s. 47, & the Ct. of 
Appeal is not therefore, deprived of jurisdiction 
to hear an appeal against such decision.—R. v. 
JJOLL (1881), 7 Q. B. D. 575; 50 L. J. Q. B. 763, 


C. A. 
saat :—Apld. Ez p. Walker (1889), 22 Q. B. D. 384. 


efd. Preece v. Harding, Re Hereford Municipal Petn. 
(1889), 6 T. L. R. 65. 


6277. Default in forwarding list of members of 
company to registrar—Companies Act, 1862 (c. 89), 
s, 26./—An application to a magistrate for a 
summons against a co. to recover penalties for 
default in forwarding a list of its members to the 
registrar of joint-stock cos. as required by above 
sect., is a criminal proceeding, & therefore, the 
judgment of the Q. B. Div. on an application for a 
mandamus directing the magistrate to hear the 
summons is a judgment in a “ criminal cause or 
matter? within Jud. Act, 1873 (c. 66), s. 47, & no 
appeal lies therefrom to the Ct. of Appeal. — RR. v. 
TYLER & INTERNATIONAL ee TAL Co., [1891] 
2. B. 588; 611. 3. M. C. 65 L. 'T. 662 ; 56 
J.P.118 ; 7T. LR. 720, is i 
Annotations -—Consd. R. vw. Garrett, Hcp. gaat rage 


2K. 2B. 99. Refd. R. vc. Young (1891), 611. J 
Mentd. Rayson v. South London Train. Co. aaa), mm 


L. FR. A9L 3 Southport Corpn. v. Birkdale U. D.C. (1897), 
76 L. 7. 319; Park v. Pye te Syndicate, ata 1K. 3B. 
330 ; Mousell v. L. & NL W. Iry., (1917] 2 . B. 836 ; 


Griffiths 7+. Studebakers (1923), 87 J. P. 199. 

6278. Possession of false measures— Weights & 
Measures Act, 1878 (c. 49).|—The decision of the 
Q. B. Div. aiee harging a rule nisi for a mandamus 
to compel justices to hear a summons under 
sect. 25 of above Act against a person for being in 
possession for use of false or unjast measures is a 
decision of the High Ct. in a ‘‘ criminal cause or 
matter’? within Jud. Act, 1873 (c. 66), s. 47, in 
respect of which no appeal lies to the Ct. of Appeal. 
—K.v. YOUNG, ETC., LONDON County JJ. (1891), 


G1 L. J. M.C. 42; 66 LT. 16; 8 T. L. R. 178; 
36 Sol. Jo. 138; £7 Cox, C. C. 425, ¢ 
Annotation ---Refd. R. v. Brixton Prison, Hx p. Savarkar, 


(1910) 2 K. 2B. 1056. 

6279. Contravention of Building Act—Metro- 
politan Building Act, 1855 (c. 122).|—No appeal 
lies to the Ct. of Appeal from a decision of the 
Q. B. Div. on a case stated by a magistrate upon 
a summons taken out under sect. 46 of above Act, 
for a contravention of the provisions of sect. 19 
of that Act; for the decision of the Q. B. Div. is 
a decision in a “ criminal cause or matter ” within 
Jud. Act, 1873 (c. 66), s. 47.—PAYNE v. WRIGHT, 
[1892] 1 Q. B. 104; 611. J. M.C. 114; 66 L. T. 
148; 56 J. P. 564; 8 T. L. R. 288; 36 Sol. Jo. 
230; 17 Cox, C. C. 460, C. A. 

Annotations : -—Consd. Seaman v. Burley, [1896] 2 Q. B. 
344. Refd. R. o a aes Seer Local Profiteering Com- 
mittee, Ex p. UL. . Ry. (1920), 89 L. J. K. B. 1089 ; 
Wilson v. L & Y. “Ry. (1920), 36 T. L. R. 412. 

6280. London Building Act, aad (Amend- 
ment) Act, 1898 (c. cxxxvil). 
victed a person of having erected a "building 
beyond the general line of buildings in a street in 
London, & made an order for the demolition 
thereof under London Building Act, 1894 (c. 
ccexlii) & above Act, & refused to state a case for 
the opinion of the High Ct. The K. B. Div. 
refused to grant a rule nisi for a mandamus to the 
magistrate to state a case; but a rule nisi was 
granted by the Ct. of Appeal :—Held : this was a 

‘criminal cause or matter’? within Jud. Act, 
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1873 (c. 66), s. 47, & the Ct. of Appeal had no 
jurisdiction to entertain the application for a 
mandamus.—R. v. D’EYNcouURT (1901), 85 L. T. 
501; 18 T. L. R. 533; 20 Cox, C. C. 68, C. A. 

6281. Criminal libel—Law of Libel Amendment 
Act, 1888 (c. 64).;—An appeal does not lie from 
an order made by a judge at chambers under sect. 8 
of above Act allowing u criminal prosecution to 
be comnmenced against the proprietor, publisher, 
or person responsible for the publication of a 
newspaper, for a libel eee therein.— £7 p. 
PULBROOK, [1892] 1 Q. B ; 61 L. J. M. C. 91; 
66 L. T. 159; 56 J. P. 508 + 40 W. R. 175; 36 
Sol. Jo. 79; 17 Cox, C. C. 464. 


Annotations :—Distd. IR. »v. Manchester Local Profiteering 
Committee, Wr p. lu. & Y. Ry. (1920), 89 L. J. K. B. 1089. 
Apld. Provincial Cinematograph Theatres v. Newcastle- 
upon-Tyne Profiteering Committee (1921), 125 L. T. 651. 


6282. Taxation of costs.|—-By Libel Act, 
1843 (c. 96), s. 8, on judgment for deft. in an in- 
formation for libel he is entitled to recover from 
prosecutor his costs, to be taxed by the officer of 
the ct. before which the information is tried. The 
master of the Crown office having taxed deft. his 
costs according to the usual practice under a side- 
bar rule :—/feld: by Jud. Act, 1873 (c. 66), s. 47, 
the general right. of appeal given by sect. 19 from 
any judgment of the High Ct. is excepted in any 
criminal cause or matter; the costs were the con- 
sequence of the judgment, & were within the 
exception ; & the Ct. of Appeal had no jurisdiction. 
—R.v. STEEL (1876), 2 Q. B.D. 37; 46 L. J. M.C. 
1; 35 L. T. 5384; 41 J. P. 245; 25 W. R. 34, 
©. A. 

Annotations :—Folld. R. v. Fletcher (1876), 2 Q. B. D. 43. 





Apprvd. & Apld. Blake v. Beech (1877), 36 LL. T. ee 
Consd. R. v. Poet Cap 0Q. B. ». 378. Apld. R. 
Rudge (1886), 63 L. T. ee Kr p. Woodhall ‘isis), 20 


Q. B.D. 832. Consd. oe p. Se hoficld, {1891} 2Q. B. 

Refd. ft. ». Central Criminal Court JJ. (1886), 66 L. J. ML wit 
25: He p. Pulbrook, [1892] 1 Q. B. 86. Mentd. Seaman 
ee Burley, 11896] 2 Q. B. 344; Scott v. Scott, (1912) P. 


6283. Profiteering —— Profiteering Act, 1919 
(c. 66).|—-Complainant & three friends were 
supplied in a restaurant with a meal consisting 
of sausages, bread, cakes, & tea ordered separately. 
Complainant made a complaint concerning the 
prices charged to the Local Profiteering Com- 
mittee, who proceeded to investigate the com- 
plaint under sect. 1, sub-sect. 1 (6), of the above 
Act. The proprietors of the restaurant obtained 
a rule nisi for a prohibition against the committee 
investigating the matter on the ground that the 
articles supplied did not come within Board of 
Trade Order, dated Sept. 11, 1919, Sched. LI., 
made under the Act, & that the articles described 
as six small cakes were not separately complained 
of. This rule was discharged by a Div. Ct. & the 
railway co. appealed, when a preliminary objection 
was taken that no appeal lay, on the ground that 
the order of the Div. Ct. was made in a criminal 
cause or matter within Jud. Act, 1873, s. 47 :— 
Held: the order of the Div. Ct. was not in a 
criminal cause or matter.—R. v. MANCHESTER 
LOCAL PROFITEERING COMMITTEE, Ex p. LANCA- 
SHIRE & YORKSHIRE Ry. Co. (1920), 89 L. J. K. B. 
1089; 123 L. T. 98; 84 J. P. 1773 sub nom. 
WILSON v. LANCASHIRE & YORKSHIRE Ry. Co., 
a L. R. 412; 64 Sol. Jo. 358; 18 L. G. R. 333, 
Annotation i shi: R. v. Newcastle-upon-Tyne Profiteering 





Committee, Hu oe Pe Cinematograph Theatres 
(1920), 89 L. J. 
6284. Where a complaint has 





been made to a profiteering committee that an 
overcharge has been made, & the committee have 
found that the charge made was excessive & have 
directed a prosecution to be instituted under above 
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Act, & a rule nisi for certiorari on the ground that 
the committee was not properly constituted, & 


that the proceedings were without jurisdiction, 


has been discharged :—Held: an appeal would 
not lie, as the direction to institute a prosecution 
was the first step in a “‘ criminal cause or matter ”’ 
within Jud. Act, 1873 (c. 66), s. 47.—PROVINCIAL 
XINEMATOGRAPH THEATRES, LTD. v. NEWCASTLE- 
UPON-TYNE PROFITEERING COMMITTEE (1921), 90 
L. J. K. B. 1064; 125 L. T. 651; 85 J. P. 2115 37 
T. L. R. 799; 65 Sol. Jo. 661; 19 L. G. R. 505 ; 
27 Cox, C. C. 63, H. L. 
Re Rete: ke Clifford & O’Sullivan, [1921] 2 
. ~ ov « 


6285. Decision of High Court— Refusal of cer- 
tiorari—To quash conviction by justices.|—Where 
the Q. B. Div. discharges a rule for certiorari to 
bring up a conviction of justices to be quashed, 
there is no appeal to the Ct. of Appeal under Jud. 
Act, 1873 (c. 66)-—R. v. FLETCHER (1876), 2 
Q. B.D). 43; 46L. 5. M.C. 4; 851. 7T. 588; 41 
J.P.310; 25 W. R. 149; 13 Cox, C. C. 358, C. A. 
Annotations :-—Apld. Blake v. Beech (1877), 2 Ex. 1.335. 

Consd. R. v. Garrett, rp. Sharf, [1917] 2 K. B. 99. Refd. 

Ke p. Schofield, (1891] 2 Q. B. 428; R. v. Marlborough 

Street Police Magistrate, Hae p. Samuel (1919), 63 Sol. Jo. 

300; He Clifford & O'Sullivan, [1921] 2 A.C. 570. Mentd. 

Yates v. R. (1885), 52 L. T. 305: Hr p. Woodhall (L888), 

20 Q. B.D. 8382; R.v. Young (1891), 61 L. JI. M. Cc. 42; 

seaman v. Burley, [1896] 2 Q. B. $44; R. wv. Brixton 

Prison, Fr p. Savarkar, (1910) 2 K. B. 10865; Scott. ce. 

Scott, (1912) P. 2415 R.v. Manchester Local Profitecring 

Committee, Ax p. la & VY. Ry. (1920), 89 L. J. KB. 1089. 

6286. ——— To remove indictment to Central 
Criminal Court.|—The decision of the Q. B. Div. 
on an application for a writ of certioruri under 
Central Criminal Ct. Act, 1856 (c. 16), s. 3, to 
remove an indictment into the Central Criminal 
Ct. for trial is a ‘* judgment of the High Ct. in a 
criminal cause or matter’ within Jud. Act, 1873 
(c. 66), 8. 47, & the Ct. of Appeal has no jurisdiction 
to entertain an appeal from such decision. —R. v. 
JIUDGE (1886), 16 Q. B. D. 459; 55 L. J. M. C. 
112; 531. T. 851; 50 J. P. 7553; 384 W. R. 207; 
27T. L. BR. 243, C. A. 

Annotation :---Refd. Burnett v. Berry (1896), 60 J. P. 550. 

6287. Refusal of prohibition—To magis- 
trate.|—A judgment of the K. B. Div. refusing to 
issue to a magistrate a writ of prohibition against 
proceeding with the hearing of a criminal charge 
is a Judgment in a ‘“ criminal cause or matter ”’ 
within Jud. Act, 1873 (c. 66), s. 47, & therefore by 
that sect. is not subject to appeal.—R. v. GARRETT, 
Ex p. SHARK, [1917] 2 K. B. 99; 86L. J. K. B. 
894; 116 L. T. 398; 81 J.P. 145; 383 T. L. Rh. 
305 ; 25 Cox, C. C. 627, C. A. 

Annotation :—Refd. Re Clifford & O'Sullivan, [1921] 2 

A. C. 570. 

6288. Conviction for keeping common gaming- 
house.|—-A judgment of the Ct. of Appeal from 
inferior cts., against the validity of a conviction, 
under Betting Act, 1853 (c. 119), s. 3, for keeping 
a common gaming-house, on a case stated under 
Summary Jurisdiction Act, 1857 (c. 43), is a judg- 
ment of the High Ct. in a criminal matter from 
which, by Jud. Act, 1873 (c. 66), 5s. 47, there is no 
appeal.— BLAKE v. BEECH (1877), 2 Ex. D. 335; 
36 L. T. 728, C. A. 

Annotation :—--Refd. Scaman v. Burley, [1896] 2 Q. B. 344. 

6289. Enforcement of poor rate by warrant of 
distress.|—-A judgment upon a special case stated 
by justices on an application to enforce payment 
of a poor rate by warrant of distress is a judgment 
in a criminal cause or matter within Jud. Act, 
1873 (c. 66), s. 47, inasmuch as the proceedings 
before the justices may end in imprisonment of 
the person in default, & therefore an appeal will 
not lie to the Ct. of Appeal from the judgment of 
the Q. B. Div. on such a case.—SEAMAN v. BURLEY, 
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[1896] 2 Q. B. 344; 65 L. J. M. C. 208; 75 L. T. 

91; 60 J.P. 772; 45 W. R.1; 12 T. L. R. 599 ; 

40 Sol. Jo. 684 ; 18 Cox, C. C. 4038, C. A. 

Annotations :—Distd. Southwark & Vauxhall Water Co. v. 
Hampton U. C., (1899) 1 Q. B. 273; Scott v. Scott, [1912] 
P. 241. Apld. R. v. Manchecter Local Profiteering Com- 
mittee, Hr p. L. & Y. Ry. (1920), 89 L. J. K. B. 1089. 
Refd. R. v. Newcastle-upon-Tyne Profiteering Committee, 
Ee p. Provincial Cinematograph Theatres (1920), 89 
L. J. K. B. 1098. 


6290. Bailiff retaining excessive charges—Dis- 
tress Costs Act, 1817 (c. 93).]—The Ct. of Appeal 
has no jurisdiction to hear an appeal from a de- 
cision of a div. ct. upon a case stated by justices 
as to a complaint under sect. 2 of above Act 
against a certificated bailiff for unlawfully retain- 
ing certain charges exceeding those allowed by 
statute when employed to make a distress for rent 
for a sum not exceeding £20; the proceeding 
before justices being a ‘‘ criminal cause or matter ”’ 
within Jud. Act, 1873 (c. 66), s. 47.—ROBSON wv. 
BriaGar, (1908] 1 K. B. 672; 77 L. J. K. B. 203 ; 
97 I. T. 859; 24 T. L. R. 125; 52 Sol. Jo. 76, 
CO. A. 

Annotations :~-Apld. R. v. Daly, Er p. Newson (1911), 104 
L. T. 892. Refd. R. v. Manchester Local Profiteering 
Committee, Harp. Ia. & Y. Ry. 1920), 89 L. J. K. 3B. 1089. 
6291. Penalty for supplying inferior gas.|—By 

a local Act it was provided that, ‘‘if it shall at 

any time be proved to the satisfaction of any two 

justices, after hearing the parties, that) the illu- 
minating power of the gas supplied by the corpn. 
in the said township did not, when so tested as 
aforesaid, equal the illuminating power by this 
Act. prescribed,’’? the corpn. should forfeit such 
sum not exceeding £20 as such justices should 
determine, to be paid to the local board. Upon 
an information & complaint by the local board 
under the above provisions, the justices convicted 
the corpn. & imposed a penalty of £10 & stated 

a case for the opinion of the High Ct. :—Held: 

the judgment of the High Ct. upon the case was a 

judgment in a ‘‘ criminal cause or matter,’ within 

Jud. Act, 1873 (c. 66), 5. 47, from which no appeal 

would lie to the Ct. of Appeal.~--SOUTHPORT 

CoReN. v. BIRKDALE URBAN DISTRICT COUNCLL 

(1897), 76 L. T. 319; 18 Cox, C. C. 537, C. A. 
6292. Application for bail.|--A prisoner applied 

for bail to a div. ct. of the Q. B. Div. but was 

refused ; he then appealed to the Ct. of Appeal :— 

Held: the decision of the Div. Ct. was a judgment 

of the Lfigh Ct. in a criminal matter, & therefore 

the Ct. of Appeal had no jurisdiction to entertain 
the appeal.—R. v. Foote (1883), 10 Q. B. D. 378 ; 

521. J. Q. B. 528; 48 L. T. 391; 483. P. 36; 31 

W. R. 490; 15 Cox, C. C. 240, C. A. 

Annotations :-—Folld. R. v. Rudge (1886), 2_T. Ta. R. 243; 
Ie Woodall (1888), 57 L. J. M. CG. 71. Refd. R. v. Central 


Criminal Court JJ. (1886), 18 Q. B.D. 3143 R. v. Phillips 
(1922), 128 L. 7.113. Meatd. Re Frost (1888), 4 'T. L. R. 
757, 


6293. Order for restitution of property.|—An 
order of the Q. B. Div. discharging a rule nis¢ for 
a certiorari to bring up an order for restitution of 
property made under Larceny Act, 1861 (c. 96), is 
a judgment in a ‘criminal cause or matter ”’ 
within Jud. Act, 1873 (c. 66), s 47, & no appeal 
lies to the Ct. of Appeal.—R. v. CENTRAL CRIMINAL 
Court JJ. (1886), 18 Q. B. D. 314; 56L. J. M.C. 
25; 56 L. T. 352; 51 J. P. 229; 16 Cox, C. C. 
196; sub nom. R. v. CENTRAL CRIMINAL CourRT JJ., 
FOIsARD’S CASE, 35 W. R. 243, C. A. 
Annotation :—Consd. Re Woodall (1888), 57 L. J. M. C. 71. 

6294. Order to enforce payment of rate—-Public 
Health Act, 1875 (c. 55), s. 256.]-—An application 
to a ct. of summary jurisdiction for an order to 
enforce payment of a general district rate under 
the above sect. is not a criminal cause or matter, 
& therefore an appeal lies to the Ct. of Appeal 
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from the judgment of a Div. Ct. upon a case 
stated on such An application.—SovuTHWARK & 
VAUXHALL WATER Co. vw. oT URBAN 
Counci., [1899] 1 Q. B. 273; 68 L. J. Q. B. 207; 

80 L. T. 1; 63 J. P. 100; 47 W. R. 177; 15 
T. L. R. 95; 43 Sol. Jo. 124, C. A. 3 affd. on other 
grounds, sub nom. HAMPTON URBAN COUNCIL v. 
SOUTHWARK & VAUXHAIL WATER Co., [1900] 


A. ©. 3, H. L. 
Annotations -—-Mentd. R. v. Shuttleworth, Ex p. Tickle 
Atkins v. Hutton (1910), 103 L. T. 


oe 72 J. P. 329; 

6295. Order to pay costs of abandoned appeal to 
quarter sessions.|—-Where notice of appeal to 
quarter sessions against a summary conviction for 
wilful damage & trespass having been given, but 
the appeal not, being prosecuted, the sessions made 
an order for payment of costs against the party, 
who had given the notice under Quarter Sessions 
Act, 1819 (ce. 45), s. 6, & an application for a 
certiorari to bring up the order so made had been 
refusedL by a div. ct. :—Held: the order for costs 
being one made in a ‘“ criminal cause or matter,’’ 
no appeal lay to the Ct. of Appeal against the 
decision of the Div. Ct.~-R. v. WILTSHIRE JJ., 
Ee p. JAY, [1912] 1 K. B. 566; 811. J. K. B. 518 ; 
106 L. T. 864; 76 J. P. 169; 28 T. L. R. 255 ; 
56 Sol. Jo. 3433; °10 LL. G. R. 358; 22 Cox, C. C. 


737, C. A. 
Annotations :—Apld. R. v. Marlborough Street Police 
Mentd. 


Magistrate, Fur yp. Samuel (1919), 63 Sol. Jo. 300. 
R. wv. Garrett, Max p. Sharf, tiie K. B. 99; Zee Clifford 
& O ‘Sullivan, [1921] 2 A. C. 70. 


6296. Order to pay costs of motion to commit for 
contempt of court---Nullity suit.|,—Upon a motion 
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by resp. to commit for contempt of ct. petitioner & 
her solr. for publishing copies of the transcript, in 
contravention of the order directing that the cause 
should be heard in camera, the judge found that 
petitioner & her solr. were guilty of a contempt of 
ct. & ordered them to pay the costs of the motion : 
—Held: the order to pay costs was not a judg- 
ment in a ‘criminal cause or matter’? within 
Jud. Act, 1873 (c. 66), s. 47, so that no appeal 
would lie from it.—Scorr v. Scort, [1918] A. C. 
417; 821. J. P. 74; 109 L. T 29 T. L. R. 
520 ; 57 Sol. Jo. 498, WL OL. 
Annotations :—Consd. It. vu Manchester Local Profitecring 
Pantie’ Kap. lL. & ¥. Ry, (1920), 89 L. J. K. B. 1089. 
d. Cleland ‘v. Cleland, Cleland v. Cleland & McLeod 
i913), 109 L. T. 744; Moosbrugger v. Moosbrugger, 
ERS Be NG Moosbrugger & ee (1913), 29 T. L. Rk. 
658; Ez p. Norman 1915), 85 I. a B. 203; Norman 
v, Mathews (1916), 85 L. J. K. B. 857; RR. v. Lewes 
Prison, Ex p. Doyle, ae 2K. BR. 254; Re Stevenson, 
[1918-19] Rec R 
6297. Breach of serail tious Wor management of : 
Royal park.]—The dccision of the Div. Ct. re- 
fusing an ex 7. motion to grant a rule nisi for a 
writ. of certiorari to quash a conviction by magis- 
trates for the breach of regulations made for the 
management of a Royal park is a decision in a 
‘* criminal cause or matter.’’ & is therefore final.— 
R. v. MARLBOROUGH STREET POLICE MAGISTRATE, 
Ez p. SAMUEL (No. 1) (1919), 63 Sol. Jo. 300, C. A. 
6298. Breach of bye-law.|—MELLoR v. DEN- 
11AM, No. 8, ante. 
Penal actions.|—See Part I., Sect. 1, ante. 
Appeal against attachment & committal for 
contempt of court.|—-See CONTEMPT OF COURT, 
ATTACHMENT & CoMMiITTaL, Vol. XVI., pp. 80- 
82. 


eal to House of Lords and Judicial 


Committee of the Privy Council. 


6299. Grant of legal aid—To appellant—By 
Court of Criminal Appeal.|—C't. of Criminal Appeal, 
sitting as a single judge, has power to grant applt. 
legal aid under Criminal Appeal Act, 1907 (c. 23), 
s. 10, on an appeal from a decision of Ct. of 
Criminal Appeal to the House of Lords, where the 
A.-G. has granted his certificate under sect. 1 (6) 
of that Act.--R. ov. LeacH (No. 2) (1912), 76 
J.P. 246; 56 Sol. Jo. 811, C. C. A. 

6300. Condition precedent—Preliminary hearing 
by Court of Criminal Appeal necessary.|—I}t. v. FEL- 
STEAD (1913), 30 T. L. R. 1433; 9 Cr. App. Rep. 
2273 77 J.P. Jo. 580, C. CL. A, 

6301. Case must raise points of law of 
exceptional importance.|—-(1) Applt. who was 
charged with acts of gross indecency with boys, 
set up the defence that he was not the man & 
adduced evidence to prove an alibi. It was proved 
that the man who committed the offence made an 
rs pointment to meet the boys three days later at 

e time & place where the offence was com- 
ee & that applt. met the boys at the appointed 
time & place & gave them money. The prosecu- 





tion tendered evidence that on this occasion, 
when he was arrested, applt. was carrying powder 
puffs & that he had indecent photographs of boys 
in his rooms :—Held: in the special circum- 
stances of the case the evidence was admissible on 
the issue of identity. 


(2) The case raised no point of law of excep- 
tional importance, & it was to be regretted that 
it should have been thought desirable in the 
public interest that an appeal should be brought 
to the House of Lords (LORD SUMNER).—THOMP- 
SON v. R., [1918] A. C. 221; sub nom. TMOMPSON 
v. PUBLIC PROSECUTIONS DIRECTOR, 87 L. J. kK. B. 
478; 118 L. T. 418; 82 J. P. 145; 34 7. L. Rh. 
204; 62 Sol. Jo. 266; 26 Cox, C. C. 1893; 13 Cr. 
App. Rep. 61, H. L.; affg. S. C. sub nom. R. v. 
THOMPSON, [1917] 2 K. B. 630, C. C. A. 

Annotations :-—As to (1) Refd. R. rd {1918) 2 K. BR. 

8535 Row. ae [1922] 2 K. "Bo! R. +. Manning’ 


(1923), 17 Cr. App. Rep., 86. As to 3 “Refd R. v. Arm- 
strong, [1922] 2 K. B. 
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